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THURSDAY,   OCTOBER  4,   1973 

U.S.  Senate, 

SUBCOMMITTEF.  ON  REPRESENTATION  OF  CiTIZEN  INTERESTS 

or  TEiE  Committee  on  the  Judiciary, 

Washington^  B.C. 

The  subcommittee  met,  pursuant  to  notice,  at  9:45  a.m.,  in  Room 
2228,  Dirksen  Senate  OfHce  Building,  Senator  Jolui  V.  Tunney 
( ch a i rman )  presiding. 

Present:  Senator  Tunney  (presiding). 

Also  present:  Jane  Frank,  chief  counsel;  Neil  Levy,  assistant 
counsel;  Joseph  Dawahare,  minority  counsel;  Ann  Hennigan,  chief 
clerk;  and  Matthew  Schneider,  staff  assistant. 

STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  SENATOR  FROM  CALI- 
FORNIA, CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTATION  OF 
CITIZEN  INTERESTS 

Senator  Tunney.  Today  and  tomorrow,  we  shift  our  focus  to  court 
awards  of  attorneys'  fees — a  new  method  of  financing  consumer, 
environmental,  and  other  public  interest  law  suits.  Congress  has 
enacted  needed  legislation  affording  citizens  important  rights  in 
many  areas.  All  too  often,  however,  not  enough  attention  has  been 
given  to  the  problem  of  enforcing  these  rights.  Without  effective 
enforcement,  rights  are  but  a  hollow  declaration  lacking  any  sub- 
stantive effect. 

Many  of  these  new  laws  ]:)rovide  for  citizen  suits  and  judicial 
review.  But  to  take  advantage  of  such  j^roxasions,  attorneys  are 
needed.  Often,  criminal  and  civil  penalties  are  mandated,  but  here 
again,  enforcement  can  be  difficult  when  it  puts  the  Attorney  Gen- 
eral in  the  position  of  being  required  to  sue  the  Federal  officer 
accused  of  \nolating  the  Federal  statute.  In  this  latter  situation,  the 
xVttomey  General  usually  ends  up  defending  tJie  Federal  officer. 

^Miere  are  the  attorneys  to  enforce  these  statutory  rights?  The 
legal  services  organizations  are  understaffed  and  cannot  assist  citi- 
zens witJi  incomes  over  tJie  poverty  level.  Other  private  attorneys  are 
frequently  too  expensive  for  the  a^'erage  citizen.  Until  rex^ently,  for 
most  citizens,  there  was  no  one  to  enforce  these  rights.  In  the  last  5 
years,  however,  as  a  result  of  congressional  and  Supreme  Court  en- 
couragement, a  new  breed  of  attorneys  is  emerging — often  hailed  as 
private  attorneys  general. 

(787) 


788 

These  private  attorneys  general  are  being  encouraged  to  bring 
lawsuits  in  the  public  interests  by  an  extremely  important  mecha- 
nism, known  as  "fee-shifting."  In  some  instances,  both  Congress  and 
the  courts  have  required  that  the  burden  of  paying  the  wmnmg 
party's  attomev's  fees  must  be  shifted  to  the  losing  party  who  was 
found  to  have  wrongfullv  denied  others  their  legal  or  constitutional 
rights.  This  is  done  desjpite  the  normal  practice  of  requiring  each 
party — win  or  lose— to  pay  his  own  attorney.  When  an  attorney  is 
able  to  collect  fees  if  he  prevails,  or  substantially  prevails,  he  can 
take  cases  on  behalf  of  average-income  citizens  and  vindicate  their 
rights.  In  view  of  the  tenuous  nature  of  other  public  and  private  fi- 
nancing for  these  attorneys,  "fee-shifting"  becomes  even  more 
important. 

In  these  2  days  of  hearings,  the  subcommittee  will  attempt  to 
ascertain  whether  "fee-shifting"  affords  representation  to  otherwise 
unrepresented  interests,  whether  some  restriction  or  encouragement 
of  the  developmnt  is  needed,  and  what  place,  if  any,  there  is  for 
legislation  in  this  area. 

Over  the  course  of  these  2  days  we  will  hear  from  some  of  the 
attorneys  who  have  represented'  various  previously  unrepresented 
interests  and  have  sought  or  been  awarded  fees.  We  will  hear  about 
legal  impediments  to  "fee-shifting",  such  as  section  2412  of  title  28 
of  the  United  States  Code,  which  prohibits  court  awards  of  fees  to 
the  prevailing  party  in  a  suit  against  the  Federal  Government  unless 
such  awa.rds  are  specifically  authorized  by  statute,  and  about  ways 
in  which  those  impediments  might  be  changed.  We  will  hear  from 
the  National  Association  of  Manufacturers  about  the  views  of  busi- 
ness interests  concerning  these  developments.  We  will  hear  from  a 
law  professor,  and  private  practitioner  who  has  studied  the  impact 
of  these  developments.  We  had  also  hoped  to  hear  from  judges  about 
how  they  view  these  developments,  but  because  all  those  Avho  have 
been  active  in  this  area  have  litigation  on  the  subject  pending  before 
them,  their  appearance  before  us,  at  this  time,  was  viewed  inappro- 
priate. 

It  may  well  be  that  "fee-Shifting"  affords  the  best  means  of  ensur- 
ing that  rights  provided  by  the  Constitution  and  the  Congress  are 
not  taken  away  by  the  harsh  reality  of  the  high  costs  of  litigation. 

Our  first  witness  is  Mr.  J.  Aiithony  Kline,  attorney.  Public  Advo- 
cates, Inc.,  San  Francisco,  Calif. 

I  would  like  to  ask  witnesses  if  possible  to  try  and  restrict  their 
opening  remarks  so  that  we  will  have  the  opportunity  to  question 
you.  It  would  be  most  helpful  for  the  committee  because  your  state- 
ment will  be  made  a  part  of  the  record,  ^Ir.  Kline,  and  it  is  a  very 
extensive  statement,  and  a  good  one,  but  we  won't  be  able  to  question 
you  on  it  if  you  read  the  whole  thing. 

STATEMENT  OF  J.   ANTHONY  KLINE,   ESQ.,   ATTORNEY,   PUBLIC 
ADVOCATES,  INC.,  SAN  FRANCISCO,  CALIF. 

Mr.  Kline.  I  am  going  to  addre^ss  my  remarks  to  court  ordered 
attorney  fees  in  "public  interest  litigation".  A  lot  of  people  feel 
about  public  interest  litigation  the  way  Justice  Stewart  feels  about 
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pornography,  they  don't  know  how  to  define  it,  but  they  know  it 
when  they  see  it. 

But  I  tJiink  we  must  attempt  some  definition.  I  believe  public  inter- 
est litigation  generally  conforms  to  tliree  criteria.  First,  the  issue  or 
issues,  involved  in  the  litigation  are  currently  regarded  as  being  of 
extreme  importance  and  tlie  importiance  of  the  issues  can  be  inferred 
from  legislative  action  or  from  the  very  fundamental  nature  of  the 
rig'lit  at  stake. 

The  second  criteria  is  thiat  final  judgment  in  the  case  will  affect 
not  only  tJie  named  plaintiffs  but  also  a  substantial  element  of  the 
public. 

And  the  third  criteria  is  that  the  litigation  must  be  commenced 
by  private  plaintiff's  rather  than  the  Government. 

As  you  pointed  out,  Mr.  Chairman,  tihe  courts  have  recognized  the 
need  to  facilitate  this  type  of  litigation,  and  so  has  the  Congress. 

There  are,  in  my  view,  a  number  of  reasons  why  litigation  such 
as  this  is  discouraged  and  why  competent  counsel  are  often  unavail- 
able to  plaint/iffs.  The  first  reason  is  that  these  suits  are  almost  by 
their  nature  time-consimiing,  complex  and  expensive;  and  damages 
are  not  sought  from  which  attorneys'  fees  can  be  leimbursed. 

Furthermore,  those  with  standing  to  commence  these  suits  are  very 
often  poor  people  without  the  financial  means  to  support  expensive 
litigation.  I  should  point  out,  in  this  connection,  that  we  cannot  pre- 
sume that  tlie  OEO  legal  services  program  is  in  any  posiition  to  rep- 
resent  the  legal  needs  of  the  vast  majority  of  low-income  people  in 
this  country. 

A  former  Director  of  OEO,  Mr.  Carlucci,  has  estimated  that  the 
legal  services  program  does  not  even  begin  to  meet  the  legal  needs  of 
more  than  28  percent  of  the  people  who  are  within  OEO  guidelines. 
OEO  guidelines  confine  legal  services  laywers  to  representation  of 
only  the  hardcore  poor.  In  the  State  of  California,  for  example,  legal 
services  lawyers  cannot  represent  a  family  of  four  with  an  annual 
income  that  exceeds  $4,000;  the  wage  earner  and  middle  class  are 
thus  deprived  of  representatition  by  the  OEO  legal  services  program. 

Rut  there  is  an  additional  reason  why  it  is  very  difficult  for  citizens 
to  maintain  public  interest  litigation,  and  it  is  a  reason  that  is  not 
widely  appreciated.  That  is  that  any  individual's  personal  interest 
in  bringing  litigation  of  this  type  is  almost  always  diffused  in  tlie 
public  interest. 

Take,  for  example,  a  proposed  suit  to  challenge  a  federally  assisted 
highway  project  believed  to  violate  various  environmental  statutes  or 
statutes  designed  to  protect  residents  from  sudden  displacement.  And 
let  us  assume,  as  is  not  usually  the  case,  that  the  people  who  will  be 
affected  by  the  highway  project  are  not  poor  people;  let's  assume 
they  are  rich  people.  An  individual  who  is  going  to  be  affected  by 
that  highway  will  go  to  a  lawyer  and  say  "I  think. this  highway 
is  a  mistake  and  I  want  }^u  to  tell  me  whether  you  think  you  can 
enjoin  it  on  legal  grounds."  And  the  lawyer  may  investigate  the 
matter  and  conclude  that  the  project  does  violate  the  law  and  can  be 
enjoined.  He  will  undoubtedly  advise  his  client,  however,  that  his 
fee  will  be  in  the  neighborhood  of  at  least  $25,000  to  file  a  class  action 
suit  against  the  Secretary  of  Transportation,  the  Federal  Highway 
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Administrajfcion  and  the  State  highway  department.  And,  the  clien,t 
may  well  say  to  himself  "why  should  I  be  out  of  pooket  $25,000  to 
vindicate,  not  my  own  personal  interest,  but  the  concomitai^  mteir- 
ests  of  10,000  or  20,000  other  people  who  are  also  gomg  to  be  affected. 
In  other  words,  be.cause  public,  rather  than  private,  mt^reSts  in- 
volved, very  few  citizens  who  can  afford  to  retain  and  pay  an  attor- 
nev  would  be  willing  to  actually  do  so.  .       . 

Because  of  the  disincentives  to  public  interest  instigation  I  have 
just  briefly  outlined,  the  courts  have  in  the  last  several  years  taJ^n 
the  position  that  fees  should  be  awarded  in  certain  types  of  public 
interest  oases  where  various  criteria  are  met,  and  I  would  like  to  just 
quoite  one  statement  from  an  opinion  in  a  case  decided  last  year  in 
California  by  United  States  district  judge  Robert  F.  Peckham.  The 
name  of  the  case  is  La  Raza  Unida  v.  Volpe,  [57  F.E.D.  94  (N.D. 
Cal.  1972)]  1  and  it  is  much  like  the  hypothetical  highway  case  I  just 
described;  this  is  what  Judge  Peclcham  had  to  say: 

[E]xhortations  towards  citizen  participation  can  sound  somewhat  tiollow 
against  the  bacliground  of  the  economic  realities  of  vigorous  litigation.  In 
maaiy  "'public  interest"  cases  only  injunctive  relief  is  sought,  and  the  average 
attorney  or  litigant  must  hesitate,  if  not  shudder  at  the  thought  of  "taking  on" 
an  entity  such  as  the  California  Deimrtment  of  Higiivrays,  with  no  prospect  of 
finanoial  compensation  for  the  efforts  and  expenses  rendered.  The  expense  of 
litigation  in  such  a  ease  poses  a  formidable,  if  not  insurmountable,  obstacle. 

The  only  public  entities  that  might  have  brought  suit  in  this  case  were  named 
as  defendants  in  this  action  and  vigorously  opposed  plaintiffs'  contentions.  Only 
a  private  party  could  have  been  expected  to  bring  this  litigation,  and  yet  a 
private  party  is  least  able  to  bear  the  tremendous  economic  burdens.  To  force 
the  private  litigants  to  bear  their  own  costs  here  would  be  tantamount  to  a 
penalty,  and  it  seems  somewhat  inequitable  to  punish  litigants  who  have  policed 
those  charged  with  implementing  and  following  Congressional  manilates.  Hence, 
the  fact  that  only  a  private  party  could  be  reasonably  expected  to  bring  this 
action  is  one  additional  factor  supporting  the  awarding  of  attorneys'  fees  in 
this  case  [/rZ.  atlOl]. 

I  should  point  out  that  this  rule  of  awarding  attorney  fees  in  pub- 
lic interest  cases  is  still,  I  believe,  the  exception  rather  than  the  rule; 
although  there  is  a  discemable  judicial  trend  to  adopt  the  view  artdc- 
ulated  by  Judge  Peckham. 

As  a  general  proposition,  attorney  fees  are  still  not  recoverable  as 
costs  in  the  United  States. ,  Although,  as  you  have  pointed  out,  the 
Congress  has  acted  in  this  area  with  respect  to  certain  statutes. 

There  are  api)roximately  20  Federal  statutes  -  in  which  attorneys' 
f ee^  are  prescribed  or  authorize  the  courts  in  theiiT  discretion  to 
award  fees.  But  with  a  few  exceptions,  such  as  titles  II  and  VII  of 
the  Civil  Rights  Act  of  1964  and  the  Clean  Air  Act,  the  \^st  major- 
ity of  thiose  statutes  are  in  the  commercial  area.  The  Agriculture 
Per^ishable  Commodities  Act,  the  Railway  Labor  Act  and  the  Clay- 
ton Act,  are  a  few  examples.  In  short,  aithough  Congress  has  acted 
with  respect  to  fees,  it  has  not  acted  in  areas  of  the  law  that  are  of 
particular  concern  to  public  interest  lawyers;  and  the  problem  the 
courts  have  had  to  struggle  with  in  recent  years  is  finding  grounds 
upon  which  to  award  fees  in  legal  areas  in  which  tlie  Congress  has 
been  silent  on  this  issue. 


'  Sot  forth  in  full  at  page  l.'^26. 

2  Set  forth  in  full  at  page  1260-1278. 
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The  rule  of  awarding  attorneys'  fees  in  public  interest  cafies  has 
been  stated  by  Judge  Peckham  in  the  case  I  quoted  from  a  moment 
ao-o.  Judffe  Peckhiam  states  the  rule  as  follows : 

*  *  *  [W]henever  there  is  nothing  in  a  statutory  scheme  which  might  be 
interpreted  as  precluding  it,  a  "private  attorney  general"  should  be  awarded 
attorneys'  fees  when  hehas  effectuated  a  strong  congressdonal  policy  which  has 
benefited  a  large  class  of  people,  and  where  further  the  necessity  and  financial 
burden  of  private  enforcement  are  such  as  to  make  this  award  essential  [57 
F.R.D.  at  98]. 

In  just  the  last  20  years  this  rule  has  been  employed  to  award  fees 
in  a  vast  array  of  public  interest  case^;  voting  rights  oases,  suits  chal- 
lenging illegail  treatment  of  mental  patients,  prison  reform  cases, 
en^ronmental  oases,  cases  involving  racial  disciimination  in  hous- 
ing, suits  involving  discrimination  against  welfare  recipients,  and 
suits  involving  the  breach  bv  a  union  of  its  duty  of  fair  representa- 
tion. In  all  of  those  cases  the  Congress  had  not  in  the  statute  involved 
specifically  stated  that  fees  might  be  awarded.  Moreover,  m  all  of 
those  cases  the  courts  emphasized  that  the  defendants  against  whom 
fees  were  being  assessed  had  not  acted  in  bad  faith.  That  is  impor- 
tant, because  in  the  past  one  of  the  major  judge  made  exceptions  to 
the  geneiia'l  rule  against  attorney  fees  was  where  the  losing  party  had 
acted  in  bad  faith. 

Let  me  just  conclude  my  remarks  with  a  few  observations. 

First,  I  do  not  belie\'e  that  adoption  of  the  private  attorney  gen- 
eral rule  by  the  appellate  courts  and  perhaps  by  the  Congress  will 
have  the  effect  of  inundating  the  courts  with  frivolous  litigation. 
First  of  all.  the  courts  have  a  great  deal  of  discretion  under  the  rule; 
and  even  where  a  plaintiff  prevails  in  a  public  interest  case  he  cannot 
necessarily  be  assured  that  he  will  receive  his  fees.  Where  a  plaintiff 
fil^  a  frivolous  suit,  he  certainly  would  not  be  entitled  to  fees.  In 
any  event,  the  courts  already  have  the  power  to  award  fees  against  a 
plaintiff  who  has  acted  frivolously  or  brought  a  suit  to  harass,  as 
some  have  suggested  public  interest  lawyers  would  do. 

My  final  suggestion  pertains  to  section  2412  of  title  28  of  the  U.S. 
Code.  I  believe  that  statute,  which  restricts  the  aibility  of  the  courts 
to  award  attorney  fees  against  Federal  defendants,  has  probably  had 
the  most  significant  chilling  effect  on  the  development  of  this  entire 
rule. 

Let  me  point  out,  first,  that  in  a  majority  of  public  interest  suits 
the  Federal  Govenmient  is  a  defendant.  This  is  true  not  only  in  the 
areas  of  welfare,  housing  and  transportation,  but  as  well  in  connec- 
tion with  environmental  and  consumer  matters.  The  Federal  agencies 
that  are  sued  in  tliese  cases  are  always  represented  by  the  Justice 
Department  in  Washington  oi-  by  the  U.S.  Attoi-neys  out  in  the  field. 
Secondly,  there  is  an  enormous  difficulty  in  maintaining  litigation 
against  the  Federal  Government  precisely  because  of  the  enormous 
legal  resources  at  the  disposal  of  the  government.  A  third  reason  for 
modifying  section  2412  is  that  the  successful  litigation  of  a  public 
interest  suit  against  the  government  almost  always  results  in  the  per- 
formance by  the  plaintiff  of  a  public  service.  A  final  reason  why  the 
Federal  Grovemment  should  be  liable  for  fees,  and  perhaps  the  most 
compelling,  and  that  is  that  the  Federal  Government  is  in  the  best 
position  to  allocate  the  expense  of  the  litigation  among  all  those  who 
benefited. 
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The  courts  bave  in  tlie  past  developed  an  exception  to  the  rule 
against  fees  referred  to  as  the  "common  fund  doctrine."  This  excep- 
tion is  usually  applied  in  derivative  suits  brougtht  by  stockholders 
against  management  and  suits  by  beneficiaries  of  a  trust  against  a 
trustee  where  the  litigation  creates  a  common  fund  for  the  benefit  of 
all  stockholders  or  all  trust  beneficiaries.  In  thoise  oases  the  courts 
have  held  defendants  liable  for  fees  because  they  are  in  a  position  to 
allocate  the  expense  of  the  litigation  among  all  of  the  stockholders  or 

Simiidiarly.'  I  think  the  Federal  Government,  supported  by  the 
people  through  their  taxes,  is  in  a  position  to  allodate  the_ costs  among 
all  citizens  who  are  the  beneficiaries  of  litigation  that  vindicates  the 
public  interest.  I  think  a  very  persuasive  argument  can  be  made  that 
the  public,  through  the  Federal  GoA-emment,  ought  to  bear  the  ex- 
pense of  the  litigation. 

Senator  Tunxet.  Your  statement  is  very  oompOlete  and  we  have 
read  it  and  I  would  like  to  question  you  on  some  aspects.  In  the 
United  States  we  have  always  have  the  rule  that  generally  a  winning 
plaintiff  must  pay  his  own  attorneys'  fees,  and_  I  wonder  if  other 
cx)untries  have  the  same  rule,  or  do  other  countries  sihift  the  burden 
of  attorneys'  fees  to  the  losing  party  ? 

Mr.  Kline.  As  recently  pointed  out  by  the  U.S.  Suipreme  Court  in 
Uall  V.  Cole,  [93  S.  Ct.  1943  (1973)]  ^  the  American  rule  is  unique. 
In  fact  the  only  other  country  I  know  of — I  am  including  ci^^l  law  as 
well  as  common  law  countries — in  which  attorney  fees  are  not  norm- 
ally recovered  by  the  winning  party  is  Belgium.  Outside  of  Belgium, 
there  is  so  far  as  I  am  aware  no  other  country  that  has  a  rule  such  as 
that  which  prevails  in  this  Nation.  Even  in  Britain,  from  whence  we 
get  our  legal  system,  fees  are  automatically  recovered  by  the  prevail- 
ing party.  Professor  Ehrenzweig  at  the  University  of  California  at 
Berkeley,  has  published  a  number  of  studies  on  compiarative  aspects 
of  this  rule.^ 

I  should  point  out  that  I  am  not  necessarily  urging  a  rule  such  as 
prevails  in  most  other  western  nations ;  I  am  not  suggesiting  that  the 
Congress  ought  to  consider  by  legislation  implementing  a  rule  that 
would  provide  that  the  pi-evailing  plaintiff  or  prevailing  defendant 
should  auitomatically  recover  his  fees.  I  am  suggesting  only  that  in 
a  limited  niunber  of  public  interest  cases  which  conform  to  the  var- 
ious critsiria  that  I  have  i-eferred  to  both  in  my  written  and  oral 
testimony,  should  a  prevailing  plaintiff  be  awarded  fees.  I  don't 
think  that  a  pre^-ailing  defendant  in  a  publie  intei-est  case  ought  to 
get  fees  unless  i\w  suit  broufrht  was  frivolous  or  solely  to  harass;  and 
in  that  situation  I  would  think  a  prevailing  defendant  ought  to  get 
fees. 

Senator  Tunnet.  The  focus  of  this  Subcommittee  is  on  the  ability 
of  the  average  citizen  to  find  redress  for  his  grievances.  Had  some 
private  foimdation  not  seen  fit  to  fund  your  organization,  where 
would  the  Mexican- American  residents  of  the  Bay  "Area  have  turned 
in  order  to  get  representation  in  the  highway  oases  that  you  men- 
tioned in  vour  statement  ? 


'  Set  forth  in  full  nt  pagp  1305. 
=  Set  forth  at  papo  13SS. 
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Mr.  KoNE.  The  people  who  live  in  the  path  of  tha*  higiiway  did 
not  originally  turn  to  us,  they  turned  to  the  OEO  Legal  Services 
program  that  was  operating  in  that  part  of  the  county.  The  problem 
with  that  was  that  the  OEO  Legal  Services  program  was  inundated 
with  service  cases  and  had  no  expertise  in  the  relevant  areas  of  the 
law.  My  firm  was  asked  to  take  the  case  because  we  had  quite  a  bit 
of  expertise.  The  people  in  the  community  asked  us  to  take  the  case 
because  we  were  the  only  lawyers  they  could  find  who  botih  kneiw 
something  about  the  area  and  did  not  require  pre-payment  of  fees. 

Senator  Tunney.  Well,  can  you  tell  me  whether  or  not  it  would 
have  been  possible  to  have  had  a  judicial  declaration  of  the  rights  of 
'these  residents  if  it  had  not  been  for  the  foundation  funding ?_ 
•     Mr.  Kline.  I  don't  think  it  would  have.  I  think  that  this  is  also 
true  of  50  or  60  public  interest  cases  that  our  firm  currently  is  active- 
ly litigating. 

'  I  don^t  think  that  is  true  of  all  of  them.  There  are  other  resources 
in  tlie  State  of  Oalifornia,  as  the  Senator  is  well  aw^are;  but  because 
of  what  I  regard  as  very  unrealisitic  income  guid^ines  for  OEO 
Legal  Services  lawyers,  and  because  of  the  dearth  of  public  interest 
lawyers,  it  is  very  difficult  to  find  counsel  willing  to  take  a  public 
intereisit  case  without  payment  of  a  retainer.  In  this  connection,  you 
may  be  interested  to  know  that  there  are  only  22  public  interest 
lawyers  in  the  State  of  Califoniia  who  are  directly  or  indirectly  sup- 
ported by  foundations.  Some  people  are  under  the  impression  that 
there  exists  in  this  Nation  a  ^'ast  army  of  public  interest  lawyers 
hiding  under  eA'ery  bed.  That  is  hardly  the  case. 

Senator  Tunney.  How  many  members  are  there  of  the  bar  in 
California? 

Mr.  Kline.  There  are  approximately  37,000  members  of  the  bar  in 
California. 

Senator  Tunney.  Twenty-two  out  of  37,000.  In  other  words,  this 
highway  projeiot  which  was  held  to  violate  three  recently  enacted 
congressiional  statutes — ^^the  National  En\dronmental  Policy  Act,  the 
Uniform  Relocation  Act,  and  the  Department  of  Transportation  Act 
of  1966 — ■would  have  gone  right  ahead  and  ripped  up  the  parks  and 
the  communities  if  it  had  not  been  for  the  fortuitous  event  of  a 
foundation  to  making  funding  available  for  your  organization. 

Mr.  Kline.  Yes.  And  I  might  add  this  case  is  probably  not  the 
most  dramatic  example  of  that  situation.  In  Los  Angeiles,  as  you  may 
be  aware,  the  Federal  Go^-emment  and  the  State  of  California  pro- 
posed t*o  build  the  so-called  Century  Freeway  that  woiild  have  paral- 
leled the  Santa  INIohica  FrecAvay  from  El  Segimdo  to  Downey.  This 
highway  project  is  one  of  the  most  expensive  in  the  United  States; 
being  estimated  to  cost  half  a  billion  dollars.  This  freeway  was  en- 
joined for  pirecisely  the  same  reasons  as  the  freeway  in  Alameda 
County.  It  would  have  displaced  20,000  people,  the  majority  being 
black  residents  of  "Watts,  in  a  city  in  which  the  vacancy  rate  is  less 
than  1  percent,  not  to  speak  of  the  eiiAdronmental  damage  to  the  Los 
Angeles  Basin;  assuming  it  is  still  possible  to  further  damage  the 
environment  in  Los  Angeles. 

Senator  Tunney.  It  sounds  like  you  are  from  Northern  California. 

On  page  24  of  your  testimony  you  suggested  that  it  might  be  useful 
for  Congress  to  provide  guidelines  for  the  courts,  including  a  direc- 
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tion  that  a  plaintiff  who  pre\^a,ils  in  certain  public  interest  litio-ation 
ought  to  recover  a  reasonable  attorneys'  fees  award.  Is  this  already 
the  law  according  to  the  Supreme  Court  decision  in  the  Northcross 
case^  and  the  fifth  circuit  decision  in  Cooper  v.  Allen?  "^ 

Mr.  Kltne.  No,  I  don't  really  believe  that  it  is.  I  think  that  the 
situation  that  prevaiiis  in  school  desegfregation  oases,  (and  Northcross 
was  a  school  desegTeg:ation  case),  is  a  hit  different  than  it  is  in  most 
other  areas.  I  thiink  that  the  reason  that  fees  are  now  awarded  so 
readily  in  school  desegreofation  cases  is  the  experience  in  the  latter 
part  of  the  1950's  and  early  1060's  after  Broivn  v.  Board  of  Educa- 
tion, when  school  districts  throughout  the  South  were.intransigently 
refusing  to  implement  the  Supreme  Court  decisiion  in  Broum  and 
were  forcing  the  NAACP  to  litigation  knowing  they  would  lose.  In 
those  oases  fees  were  really  in  the  nature  of  punitive  damage,  and  so 
a  siightlv  different  rule  seems  to  have  developed  in  these  school 
cases,  although  I  would  concede  it  has  never  been  fully  articulated. 
The  problem  that  I  see  is  that  in  most  other  areas  the  courts  have  not 
found  any  consistent  standard. 

Judge  Johnson  in  the  INIiddle  District  of  Alabama  and  Judge 
Spears  in  the  Western  District  of  Texas  ^  have  apparently  seized  on 
the  attorney  fee  standards  set  forth  in  the  Criminal  Justice  Act  for 
no  reason  other  than  it  seems  to  be  the  closest  para;lM.  But  the  stan- 
dards of  this  Criminal  Justice  Act,  w'hioh  pro'\'dde  for  $20  an  hour 
for  noncourt  time  and  $-S0  an  hour  for  court  time,  are  exceedingly 
low.  To  most  able  litiigators,  particularly  those  who  litigate  in  Fed- 
eral courts  in  major  cities  in  this  country,  $20-$30  an  hour  really 
involves  a  substantial  financial  sacrifice.  I  believe  that,  if  it  is  going 
to  act  in  this  field.  Congress  ought  to  provide  guidelines  for  fees  that 
make  it  unnecessary  to  rely  on  the  noblesse  oblige,  of  private  attor- 
neys willing  to  make  the  severe  economic  sacrifice  now  necessary  to 
take  on  a  complex  public  interest  case.  I  don't  thiink  that  the  vindi- 
cation of  important  rights  in  this  Nation  ought  to  depend  upon  the 
concept  of  noblesse  oblige.  I  think  counsel  for  plaintiffs  in  success- 
ful public  interest  cases  ought  to  be  awarded  fees  that  are  commen- 
suraite  with  the  fees  obtained  by  private  lawyers  in  the  vicinity  in 
comparable  litigation. 

^  I  am  not  suggesting,  by  the  way,  that  the  Congress  ought  to  spe- 
cify a  dollar  figure.  In  fact,  one  professor  traces  the  reason  for  gen- 
eral rule  in  this  country  that  fees  are  not  recoverable,  to  the  fact  that 
in  the  code  in  the  19th  century  in  New  York  there  was  a  provision 
that  the  legislature  inserted  in  the  act.  prescribing  the  dollar  amount 
of  fees.  What  haippened  was  that  with  inflation  in  this  Nation  in  the 
middle  and  latter  part  of  the  19th  century  that  dollar  figure  became 
totally  unrealistic  and  lawyers  and  judges  eventually  militiated  for 
the  now  prevailing  rule.  I  think  that  there  ought  to  be  guidelines 
but  I  think  the  courts  ought  to  have  discretion  in  this  area.  AVhat 
constitutes  a  reasonable  fee  will  undoubtedly  varj^  from  case  to  case 
and  may  vary  from  area  to  area. 

1  Sot  forth  at  pape  1302. 

2  Spt  forth  at  pajre  1321. 
'Sco  pape  1303. 
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Senajtor  Tuxney.  Do  you  think  that  tliere  is  a  danger  of  an  attor- 
ney selling  out  his  client  in  order  to  get  a  fee,  settling  the  case  when 
he  should  not  ? 

Mr.  Kline.  No;  I  don^t.  I  don't  think  that  your  demooratic  col- 
league in  California,  Mr.  Alioto.  was  ever  accused  of  selling  out  his 
client's  legal  interests  to  their  adversaries.  lie  has  been  accused  of  a 
lot  of  things,  but  ne\'er  thait.  But  lie  was  getting  fees,  in  part,  under 
a  provision  of  the  Clayton  Act ;  and  that  has  been  true  in  the  prirate 
antitrust  field  for  years,  as  it  has  in  other  commercial  areas.  With 
respect  to  these  commercial  areas  of  the  law  in  which  fees  are  recov- 
erable it  has  ne^^er  been  suggested  that  plaintiffs'  coimsel  were  selling 
out  their  clients.  Nor  have  I  ever  heard  it  claimed  that  in  suits  under 
title  II  or  title  VII  of  the  Ci\al  Rights  Act,  plaintiffs'  counsel  were 
selling  out  theiir  clients.  I  have  never  heard  iit  suggested  that  as  a 
general  proposition  personal  injury  lawyers  sell  out  their  clients,  and 
they  are  worldng  on  a  contingent  fee  arrangement.  I  think  it  is 
wholly  unjustified  to  assume  without  any  evidence  to  support  it 
that  public  interest  lawyers  are  different  than  any  other  kind  of 
lawyers  with  respect  to  their  ethical  responsibilities  to  their  clients. 
Senator  Tunney.  Do  cases  like  La  Raza  differ  from  any  other  con- 
tingent fee  litigation  in  this  regard. 

Mr.  Kline.  Yes;  they  do.  The  area  of  the  law  in  which  the  con- 
tingent fee  is  the  most  relied  upon  is  personal  injury  work,  and  in 
that  situaition  a  lawyer  is  at  least  assured  that  if  he  wins  he  is  going 
to  get  a  fee.  But  that  is  not  the  case  in  the  area  of  the  law  in  which 
T  work.  I  cannot  be  assured  thajt  simply  because  I  win  I  am  going  to 
get  any  fees;  I  have  to  rely  upon  the  equitable  discretion  of  the 
judge.  Whereas,  if  I  represent  the  plaintiff  in  a  personal  injury  suilt 
and  recover  $100,000  in  San  Francisco  T  will  probably  receive  a  fee 
of  $33,000  and  I  can  be  assured  of  that,  but  a  public  interest  lawyer 
has  no  such  assurance  even  if  he  won ;  that  is,  I  think,  an  important 
difference. 

Senator  Tunney.  What  kind  of  reception  has  Judge  Peckham's 
iiile  met  with  in  other  Federal  courts  ? 

Mr.  Kline.  Well,  that  decision  has  been  relied  upon  by  other 
courts  in  the  Ninth  Circuit.  Judge  Pregerson  in  Los  Angeles  has  just 
relied  upon  Judge  Peckham's  ruling  in  awarding  fees  to  plaintiffs 
in  the  Century  Freeway  case.  Judge  King  in  Hawaii  has  relied 
upon  Judge  Peckham  in  a  suit  involwng  political  oampaign  prac- 
tices. Judge  Gerhard  Gesell  relied  in  part  on  La  Raza  in  awarding 
attorney's  fees  in  the  Pyramid  Lake  case.^  Judge  Spears  in  the  AVest- 
ern  District  of  Texas  has  relied  upon  it  in  awarding  fees  to  the  Sierra 
Club  in  an  environmental  case  in  San  Antonio.-  There  have  been  at 
least  thr3e  law  review  articles  published  in  the  last  2  or  3  months 
that  ha-ve  focused  on  Judge  Peckham's  opinion  and  have  commented 
approvingly  on  it.  The  case  is  before  the  Court  of  Appeals  for  the 
Nmth  Circuit,  it  has  not  e\'en  been  argued  on  the  merits  yet,  although 
that  will  occur  next  week,  and  the  attorney  fee  appeal  should  be 
argued  before  the  court  in  about  4  or  5  months. 

'  Set  forth  at  page  S14. 
=  Set  forth  at  page  1363. 
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Senator  Tunney.  To  your  Iviiowledge  have  any  of  the  State  courts 

followed  this  rule?  -,    ■,   «       •     i-i  vi: 

Mr  Kline  Yes:  thev  have.  AVe  were  awarded  fees  m  Caditomia 
by  the  then  presiding  ]udge  of  the  Superior  Court  m  Sacramento 
County  in  a  suit  in  which  it  was  found  that  the  Department  of  Cor- 
rections in  California  had  failed  to  comply  with  the  State  Adminis- 
trative Procedure  Act  in  issuing  rules  and  regulations  respecting 
prisoners.  Judge  Bostick  in  Alameda  County  has  done  the  sanie  thing 
in  a  first  amendment  case.  It  is  beginning  to  happen.  Though  I  would 
have  to  say  that  the  State  courts  have  not  been  as  aggressive  m  t^as 
area  as  the  Federal  courts,  certainly  not  in  CailifomTa. 

Senator  Tunney.  On  page  7  of  your  prepared  statement  you  state 
that  you  feel  that  until  such  time  as  the  private  bar  becomes  more 
subi^antiially  involved  in  important  social  litigation,  the  effect  of  this 
litigation  will  remain  essentially  the  same  and  insiignifioant. 

Can  you  tell  us  in  your  opinion  how  you  feeJl  the  private  bar  can 
become' more  invo'hTd,  recognizing  as  we  all  do,  the  economic  fact  of 
life  that  many  lawyers  have  overiieads  which  they  have  to  maintain. 
Unless  they  hn,x&  what  they  consider  to  be  an  adequate  cashflow  they 
are  not  going  to  be  able  to'  maintain  their  offices.  I  am  curious  if  you 
had  an  opportunity  to  work  out  in  your  own  niind  any  particular 
mechanisms  that  could  be  used  to  in^^olve  the  private  bar? 

Mr.  Kline.  Well,  I  hope  that  this  is  the  central  problem.  This  is 
the  problem  that  I  think  that  the  Congress  has  got.  to  address. 

Let  me  preface  my  response  to  the  question  by  noting  that  I  don't 
believe  thiat  the  purpose  of  cmirt  awarded  fees  in  public  interest 
cases,  ought  to  be  seen  as  only  facilitating  the  very,  very  few  founda- 
tion supported  public  interest  law  firms  that  exist  in  this  Nation.  I 
think  that  sometimes  people  get  a  false  perspective  in  Washington, 
D.C.  It  happens  that  at  least  50  percent  of  the  public  interest-  law 
Anns  in  the  whole  country  are  in  this  city.  The  fact  is  there  are  very 
few  public  interest  law  finns  in  this  country.  It  is  my  basic  thesis 
that  the  practice  of  law  in  the  public  intereist,  however  that  is  rea- 
sonably defined,  will  become  importiant  in  this  countiy  only  when 
tlie  private  bar  becomes  substantially  involved. 

Tlie  private  bar  in  this  Nation  has  been  concerned  for  some  time 
with  the  problem  of  how  best  to  discharge  its  public  responsibilities. 
Equal  justice  under  law  is  the  guiding  prhiciple,  but  that  principle  is 
only  meaningful  if  aill  citizens  have  equal  access  to  laAvyers.  The 
private  bar's  solution  to  this  problem  has  never  ohianged.  The  solu- 
tion was  to  create  within  the  profession  a  so-called  public  section. 
This  originally  took  the  form  of  legal  aid  societies  which  were  first 
formed  in  the  nineteenth  century;  then,  with  the  expansion  of  6th 
amendment  rights,  the  public  defender's  oflHoe  became  a  serious  factor 
in  the  country.  Later,  to  help  fight  the  war  on  poA^rty,  government 
developed  the  GEO  legal  ser^'ices  program.  Now  we  have  foundation 
supported  public  interest  law  firms.  They  are  really  all  the  same 
thing:  discliarg'^  the  public  res])onsibilities  of  the  legal  pi"ofession. 
Howe\'er,  this  so-called  public  sector  at  most  represents  maybe.  2  or 
3  percent  of  the  entire  legal  ])rofession  in  this  country.  ]My  point  is 
that  unless  we  can  find  a  way  to  engage  the  other  97  percent  of  the 
legal  professiion.  citizens  ii^.  this  countn'  are  not  going  to  adequately 
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represenk'd  witli  regard  to  matters  of  broad  public  interest.  I  believe 
that,  the  main  reason  tliat  the  pri^•ate  bar  is  not  substantially  mvolved 
in  representattion  of  the  public  interest  is  not,  because  pnvaite  lawyers 
are  ideologically  or  otherwise  unsympathetic  to  plamtiil's.  The  reason 
is  ratiher  simple  economics.  A  private  lawyer  cannot  afford  to  take 
out  the  time,  the  enoiinous  amounrt:  of  time  required  to  litigate  many 
if  not  most  public  interest  cases.  For  example,  my  law  firm  has  been 
actively  litigait.ing  Seirano  v.  Priest,  the  well-known  California  sdiool 
tax  case,  for  over  3  years.  One  case  has  cost  our  firm  over  $35,000  m 
expenses.  To  ask  a  private  lawyer  who  does  not  have  a  foundation 
behind  him.  who  is  not  seeking  damages,  who  has  no  assurances  he 
will  be  awarded  fees  if  he  wins,  much  less  if  he  loses,  to  take  tha^t 
kind  of  case  is  asking  a  lot.  no  •  ^      ^ 

Senator  Tuxxey.  I  have  had  discussions  with  the  top  officials  of 
the  American  Bar  Association  and  they  are  deeiply  concerned  about 
this  problem  and  they  are  trying  to  study  it,  think  it  through  and 
offer  suggestions  to  State  and  loca-1  bar  associaftions  with  the  purpose 
of  alleWating  a  serious  problem. 

What  do  you  tliink  th.at  the  bar  assooiation  can  do  in  order  to 
facilitate  a  greater  interest  on  the  part  of  the  private  bar  in  these 
social  interest  oases  ? 

Mr.  Kline.  The  problem  is  not  that  private  lawyers  are  disinter- 
p,sted,  I  don't  think  that  is  tlie  problem.  I  think  they  are  interested. 
T  think  in  fact  tLis  area  of  the  law  is  widely  regai*ded  as  one  of  the 
most  interesting  in  which  a  lawyer  can  practice.  I  think  the  problem 
is  simply  to  eliminate  the  economic  obstacles  to  pri\^te  involvement 
in  public  interest  cases. 

I  think  the  legal  profession,  the  institutionalized  bar,  may  be 
ambiguous  alx)iit  this.  Bar  associations  are  natiurally  concerned  about 
the  profession's  public  image.  If  the  institutionalized  bar  publicily 
endorses  a  fee  mechanism,  no  miatter  how  genuinely  idealisitic  their 
reasons,  they  may  be  perceived  as  simply  trying  to  line  their  own 
pockets.  But  I  thiink  there  are  some  things  tihe  profession  can  do  and 
is  doing  to  remote  the  obstacles  to  securing  legal  assistance  in  public 
interest  oases.  The  San  Francisco  Bar  Association  has  acted  as 
amicus  curial  in  public  interest  cases  where  the  fee  question  is  pre- 
sented, as  has  the  National  Legal  Aid  and  Defender  Association. 
There  is  a  lot  beginning  to  appear  in  the  state  bar  journals  on  the 
subject  and  bar  associations  are  beginning  to  tailk  about  the  subject 
at  tiheir  meetangs.  But  I  don't  know  what  more  the  institutionalized 
bar  can  do  other  than  to  support  progressive  legidation  and  to  help 
advance  progressive  judicial  decisions. 

There  is  in  my  view  not  much  else  the  bar  itself  can  do  to  eliminate 
the  economic  factors  that  currontly  make  it  veiy  difficidt  for  citizens 
to  find  private  attorneys  willing  to  represent  them  in  impoi-tiant  pub- 
lic inteiTst  cases. 

It  may  be  worth  noting  that  the  only  substantive  area  of  the  law 
where,  in  my  opinion,  the  private  bar  already  aooommodates  the 
interests  of  poor  people  is  personal  injury  work.  The  majority  of 
plaintiffs  in  personal  injury  cases  are  poor  people,  because  the  poor 
are  more  subject  to  personal  injun^  that  the  rich.  HoweA^er,  a  per- 
sonal injury  lawyer  does  not  care  whether  his  client  is  rich  or  poor, 
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because  he  is  not  looking  to  tlie  client  for  his  fee.  Thus,  there  is  no 
problem  finding  lawyei-s  to  represent  plaintitfs  in  personal  injury 
cases.  An  analogous  fee-shifting  nieclnanisni  can,  in  my  view,  help 
romo^'e  the  obstacles  that  now  seriously  restrict  access  to  counsel  in 
public  interest  easels. 

Senator  Tunney.  I  want  to  thank  you  very  much  for  making  your 
views  known  to  us  and  lia\dng  spent  such  a  long  period  of  time  pre- 
paring your  wriibten  statement.  Tlinnk  you  again. 

Mr.  Kline.  Tlmnk  you,  I  am  grateful  for  tlie  opportunity. 

[The  testimony  resumes  at  page  806.  Mr.  Kline's  prepared  state- 
ment follows :] 

Statement  of  J.  Anthony  Kline,  Attorney  at  Law,  Public  Advocates,  Inc., 

San  Francisco,  Calif. 

Mr.  Chairman  and  members  of  the  committee,  I  very  much  appreciate  this 
opportunity  to  present  my  views  on  the  relationship  between  court-awarded 
attorneys'  fees  and  the  delivery  of  legal  services.  This  is  a  subject  that  has 
more  profound  implications  than  may  initially  api>ear.  as  it  touches  directly 
upon  the  ability  of  our  democratic  institutions  to  serve  all   the   People. 

The  demoonatic  promise  of  "Equal  Justice  Under  Law"  necessarily  requires 
equal  access  to  legal  institutions.  In  tills  Nation,  perhaps  more  than  in  any 
other,  access  to  legal  in.stitutions  presupposes  access  to  lawyers.  Notwith- 
standing the  fundamental  aspect  of  this  proposition,  however,  the  uncomfctrt- 
able,  indeed  imoonscionable,  fact  remains  tliat  the  legal  professiion  is  not 
nearly  as  accessible  to  the  People  as  the  minimum  requirements  of  equal  justice 
demand ;  and  the  fault  is  not  entirely  that  of  the  Bar. 

In  these  remarks  I  shall  address  myself  to  the  difficiilties  encountered  by 
indiwduals  and  groups  in  obtaining  adequate  legal  repre.senitation  in  those  civil 
niatters  that  are  in  the  public  interest.  A.s  I  shall  be  using  the  term  extensively, 
I  must  here  at  the  outset  define  what  I  mean  by  "public  interest  litigation." 
I  recognize,  of  course,  that  all  non-frivolous  litigation  is  in  the  public  interest, 
since  society  always  benefits  when  the  rule  of  law  is  invoked  for  the  resolution 
of  disputes.  Nevertheless,  by  "public  interest  litigation"  I  have  in  mind  only 
a  small  fraction  of  the  civil  controversievS  submitted  to  the  courts.  As  has  been 
noted,^  three  charactieristics  are  normally  common  to  lawsiuits  which  most 
would  classify  in  the  public  interest : 

"The  first  of  these  characteriisities  is  that  the  issues  involved  are  currently 
regarded  as  being  of  extreme  imiwrtance.  Their  significance  may  be  inferred 
from  the  fact  that  the  issiies,  such  as  environmental  or  consumer  pirotection, 
have  been  the  recent  subject  of  con.siiderable  legislative  and  public  concern.  In 
other  cases,  tlie  issues,  such  as  the  right  to  welfare  benefits  or  to  have  an 
abortion  performed,  may  go  to  the  very  essence  of  life  itself.  Finally  the  issue 
may  involve  a  right  specifically  protected  by  the  Constitution,  such  as  the 
right  to  vote,  or  the  freedom  of  siieech  or  religion. 

"The  second  characteristic  of  public  interest  litigation  is  that  the  final 
judgment  will  affect  not  only  the  plaintiffs  who  initiated  the  action,  but  a 
substantial  number  of  other  individuals  as  well.  For  example,  in  an  envirin- 
mental  suit  to  enjoin  the  polluting  of  a  river,  the  outjoome  will  determine 
whether  all  i)er.sons  who  pre.sently  live  near  or  use  the  river,  and  future  gen- 
erations of  such  persons,  will  have  an  unspoiled  body  of  water  to  utilize  and 
enjoy  *  *  *. 

"The  final  characteristics  of  public  interest  litigation  is  that  it  is  brought 
by  a  private  plaintiff  rather  than  by  a  government  agency.  It  does  not.  matter 
whether  the  plaintiff  is  an  individual,  a  group  of  persons  or  an  organization; 
the  crucial  elemenl  is  that  the  plaintiff  does  not  have  an  obligation  under 
the  law  to  initiate  the  type  of  lawsuit  that  has  lieen  brought." 

In  short,  unlike  the  va.st  majority  of  lawsuits,  public  intere.st  litigation  is 
not  conc(>imed  with  a  private  controversy  Ivetween  plaintiff  and  defendant,  but 
rather  involves  di.'*inites  of  extreme  social  importance  which  when  resolved 
will  affect  sul>stan!tial  numliers  of  people. 


'  Niissbaum,  Attorney's  Fees  in  Public  Interest  Litigation,  48  N.Y.U.L.  rev.  .^01,  304- 
.S0.5  (197.^). 
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nmny  importont  public  1>'>  "^^;^^^f  ^^Vmp^^  policies  are  em- 

come  to  realize  is  that  a  vast  arraj    ^^  "  1^^'^         |  ^ot  be  enforced  by 

bodied  in  federal  and  ^ite  statues  tlat^re  g<;\^^d  mii^      ^^^^^^^  ^^^  ^^^ 

the  Justice  Depart.ment  cr  by  btate  ^"^^  ":^^J;^S.' or,  in  more  aceumtely, 
be  enforcecl  by  f -^ed  cvtaze^v,  „.^p^^^  ^^^^^^^^   ^^^   ^^. 

in  litigation  that  s  | '  1,:^^ .,-1  of  1969  gene,rally  regarded  as  the  most  im- 
tional  Environmental  Policy  Act  ot  l;C\^i''^t\Z^  Tj^e  requirements  of 

portant  enviroaimental  law  ever  enacts  ^L  n^,iSv?  agmci^  The  Justice 
this  new  law  are  impos^Mi  "l>«"  ,  f^^f  J  J^;^^"^^^^^^^  violators  of  the 

Department  ti^^^^f  ore  de teaids     a^er  t^^^^^^  .^  ^^^^^  ^^,. 

rrSfe?rmv'S"i    vyeramHrn^^^^^^^^^^  legaf  resoles  at  its  ready 

H-ry«S  lince  sudi  litigation  rarelv  seeks  damages  from  which  counsel  can 
di8posa     Sin^  sucn  iingauo  reluctant  to  undertake  these  burdens 

VeXps  r^A  besf  i  ms  r"te  the  diSculties  public  interest  lawyers  confront 
by  dSbing  a  more  or  less  typical  case  my  A^m  litigated_succe^fully  m 
n^iifarni-.  The  case  entitled  La  llaza  Unida  v.  Volpe,  33 i  1.  Supp.  221 
tolifornia.    rhe   ^ '|«e    ^;  ^  ^^^^^.^^  federally  financed  freeway  proposed 

t^'^e  St  in  S^Xrn  Alameda  County  between  the  cities  of  Oakland  and 
?«n  lose  The  freewJi^-  v^•onld  not  only  have  destroyed  the  last  three  remaining 
mi^Sl  parks  in  the  area,  but  would  as  well  have  destroyed  desperaMy 
Seniw-L'c'^me  housing  inhabited  by  over  5,000  Mexican-Anier^an  fam- 
iiiA=5  and  individuals.  Due  to  the  housing  crisis  in  the  ban  1^  rancisco  i^ay 
Arffa  and  Su^  of  racial  discrimination  in  the  private  housing  market 
mere'  ZseSTes  and  individuals  could  not  have  found  feqmite  relooa^on 
hoiSnrShin  their  financial  means  and  would  have  been  foreed  into  already 
overcrowded  ghetto  areas  of  San  Jose  and  East  Oakland.  ^nioined 

The  Federal  District  Court  rule<l  iu  favor  of  the  plaintiffs  and  .^"JOin^^ 
eons^m^ion  of  the  highway  after  finding,  first,  that  highway  officials  had 
S  to  cmnplv  ulth  laws  protecting  public  parks  and  the  environment  gen^ 
erallv  and  s^eond.  that  such  officials  had  failed  as  well  to  comply  wi^th  the 
UMform  Relocation  Assistance  Act  of  1970.  That  federal  law  provides  that 
hiXav  aumor  ties  may  not  displace  residents  and  demolish  their  homes 
Sou^  first  assuring  that  decent,  safe  and  sanitary  relocation  housing  exirts 
at  rents  or  prices  \Aithin  the  financial  means  of  displaoees.  ,.«„„^    .„    .y,^ 

This  lawsuit,  which  required  enormous  preparation,  was  litigated  m  the 
diSri^  cour?  for  a  period  of  nearly  six  months.  The  defendants  were  r^re- 
senSd  bv  a  dozen  lawyers  in  the  employ  of  the  Justice  DeiM^rtment  in  Wash- 
fngS,  tiie  Office  of  the  United  States  Attorney  in  No-rtliern  California,  hte 
OfficV  of  Legal  Counsel  to  the  California  Departmeiit  of  Public  Works  and 
various  citvattornevs  in  Alameda  County;  not  to  speak  of  the  many  private 
[awvei  engaged  by  land  developers  who  intervened  in  the  case.  These  lawyers 
had  the  help  of  scores  of  experts  in  the  full-time  employ  of  the  Federal  High- 
wav  Administration  and  the  California  Division  of  Highways.  _,      .^        _ 

Plaintiffs,  on  the  other  hand,  had  to  si>end  weeks  finding  expert  witnesses 
willing  to  prepare  documentary  evidence  and  to  testify  without  fee  A  majority 
of  the  exiierts  contcated  by  plaintiffs  were  unwilling  to  assist  for  the  s<Ae 
reason  that  it  might  jeopardize  their  future  ability  to  receive  consulting  con- 
tracts from  the  defendant  federal  and  state  agencies. 

After  ruling  in  favor  of  the  plaintiffs,  the  court  in  a  separate  opinion  (re- 
ported at  57  F.R.D.  94  (N.D.  Cal.  1972))  awarded  attorneys'  fees  to  plain- 
tiffs for  the  following  reasons,  among  others : 

♦  *  *  [E]xhortations  towards  citizen  participation  can  sound  somewhat  hol- 
low against  the  background  of  the  economic  realities  of  vigorous  litigation.  In 
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many  "public  interest"  cases  only  injunctive  relief  is  sought,  and  tlie  average 
attorney  or  litigant  must  hesitate,  if  not  shudder  at  the  thought  of  "taking  on" 
an  enUty  such  as  the  California  Depirtment  of  Highways,  with  no  prospect 
of  financial  compensation  for  the  efforts  and  expenses  rendered.  The  expense 
of  litigation  in  such  a  case  poses  a  formidable,  if  not  insurmountable,  obstacle. 

"The  only  public  entities  that  might  have  brought  suit  in  this  case  were 
named  as  defendants  in  this  action  and  vigorousily  opposed  plaintiffs'  conten- 
tions. Only  a  private  party  could  have  been  expected  to  bring  tMs  litigation, 
and  yet  a  private  party  is  least  able  to  bear  the  tremendous  economic  burdens. 
To  force  tlie  private  litigants  to  bear  their  own  costs  here  would  be  tanta- 
mount to  a  penalty,  and  it  seems  somewhat  inequitable  tio  punish  litigants  who 
have  policed  those  charged  with  implementing  and  following  Congressional 
mandates.  Hence,  the  fact  that  only  a  private  party  could  be  reasonably  ex- 
pected to  bring  tliis  action  is  one  additional  factor  supporting  the  awarding 
of  attorneys'  fees  in  this  ease  [57  F.R.D.  at  101]. 

As  I  will  explain  in  a  moment,  judicial  decisions  awarding  fees  to  succeissful 
plaintiffs  in  public  interest  oases  are  sitill  the  exception  rather  than  tlie  rule ; 
though  in  recent  years  there  has  been  a  discemable  and  salutary  trend  toward 
such  awards.  Before  I  describe  this  recent  judicial  trend,  I  tliink  it  important 
to  explain  why  in  my  opinion  the  vast  majority  of  private  attorneys  have  been 
unable  or  unwilling  to  engage  in  public  interest  litigation;  since  it  is  my 
thesis  that  such  litigation  will  remain  relativeily  insignificant  in  this  country 
until  and  unless  the  private  bar  beooines  more  substantially   involved. 

The  reason  for  the  relative  inaccessibiliity  of  private  legal  assistance  in 
these  oases  can  not  be  ascribed  to  di.sitaste  for  controversy  on  the  part  of  the 
Bar  (more  than  almost  any  group,  the  Bar  thrives  on  controversy)  ;  nor  is  it 
true  that  most  lawyers  are  ideologioally  or  otherwise  unsympathetic  to  the 
public  causes  they  are  asked  to  represent.  The  central  reason  has  ratiher  to 
do  with  simple  eoonomics. 

As  I  have  mentioned  and  as  others  will  describe  at  giieater  length,  public 
interesit  litigaition  is  likely  to  involve  matters  that  are  legally  or  factually 
complex  and,  to  many  lawyers,  even  esoteiric.  Normally,  neither  pirivate  attor- 
neys nor  the  vast  majority  of  clients  can  afford  the  investment  of  money  and 
time  that  such  representation  recpiires.  For  rea.sons  that  may  be  obvious,  neither 
government  nor  private  philanth/ropy  alone  can  or  should  finance  sucih  legal 
i-epresentation.  experience  has  shown  that  government  funds  are  either  ex- 
plicitly or  implicitly  conditicvned  in  ways  that  limit  effective  advocacy.^  Founda- 
tions or  other  philanthropic  sources  of  support,  on  the  other  hand,  do  not  indi- 
vidually or  even  collectively  possess  the  means  to  adequately  finance  the  work 
that  is  necessary,  even  indulging  the  unwarranted  assumption  that  most  are 
inclined  to  do  so.  Moreover,  and  perhaps  most  important,  the  vindication  of 
important  legal  rights  should  not  depend  upon  the  beneficence  of  private 
philanthropy  or  be  subject  to  the  whim  of  government.  Nor  sliould  it  be  made 
to  depend  upon  the  noblesse  oblige  of  the  occasional  attorney  who  may  be 
Wililng  to  provide  representation  without  fee. 

The  reasons  that  citizens  can  not  or  wall  not  themselves  pay  attorneys  for 
representation  in  public  intere.st  cases  are  not  always  apparent.  A  vast  number 
of  public  interest  cases  seek  to  vindicate  the  rights  of  low-income  groups  who, 
of  course,  can  not  afford  fees.  It  has  been  suggested  tliat  these  citizens  can 
obtain  free  legal  assistance  through  the  federally  financed  Legal  Services 
Program.  This  view  is  wholly  unrealistic.  Finst  of  all,  of  the  approximately 
355,000  attorneys  licensed  to  practice  in  the  United  States,  only  2,500  work  for 
the  Legal  Services  Program.  Moreover.  OEO  regulations  prohibit  Legal  Serv- 
ices aittomeys  froni  reiiresenting  an  individual  with  an  annual  income  exceed- 
ing $1,800  and  a  family  of  four  having  an  annual  income  over  .$4,000."  The 
regixlations  thus  preclude  representation  of  millions  who,  as  a  practical  matter, 
can  not  afford  private  counsel  in  even  the  simplesr  cases,  and  prevent  Legal 
Services  lawyers  from  litigating  imporiant  issues  that  affect  wage-earners 
and  the  middle  class.  In  any  case,  the  Legal  Services  Program  is  imder  such 
duress  and  is  so  underi^taffed  that  ia  can  barely  deal  adequately  with  its  lim- 

2  Soe,   Noto.   Federal   Funds   for  Public  Interest  Law/t:   Plausibility,   Politics  and  Past 
HiHtory.  ].S  auiz.  i..  rk.v.  9:'.2  (1971). 

'  Sop,    Guidelines   for   I^egal   Services    Programs,   CCH    Pov.    L.    Rptr.,    H  10.770.    nt    p. 
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ited  eonstituency.*  One  prominent  authority  has  shown  statistically  that  "it  is 
physically  impossible  for  I^gal  Services,  Legal  Aid  and  other  programs  estab- 
lisiietl  to'give  civil  legal  assistance  to  the  poor  to  sei-ve  all,  or  even  a  majoirity, 
of  those  unable  otherwise  to  afford  legal  representation."  " 

But  it  is  not  simply  the  poor  who  are  without  legal  assisitance  in  public 
interest  cases,  and  this  is  a  fact  not  widely  recognized.  As  poiaited  out  at  the 
commencement  of  my  testimony,  one  of  the  central  features  that  distinguishes 
public  inte-rest  litigation  from  other  suits  is  that  tlie  fimil  judgment  will  affect 
not  only  the  parties,  but  a  broad  segment  of  the  public  at  large.  Furthermore, 
sucli  litigation  normally  seeks  only  injunctive  and  declaratory  relief,  not 
damages.  Therefore,  rarely  will  an  individual — even  a  wealthy  individual- 
be  likely  to  seek  out  and  pay  counsel  to  commence  costly  litigation  to  vindi- 
cate, not  his  own  private  rights,  but  widely  shared  public  rights.  In  other 
words,  any  single  individual's  interest  in  the  enforcement  of  broad  public 
rights  is  noiiually  diffused  in  the  public  interest.  In  these  circumstances  it  is 
not  rational  for  any  person  to  attempt  to  capture  his  or  her  minute  portion  of 
the  aggregate  good  by  using  persomil  funds  to  pay  the  full  cost  of  enforcing 
the  mutual  right." 

The  courts  and,  to  a  lesser  extent,  the  Congress,  liave  both  acted  to  mitigate 
the  effect  of  these  inlierent  disincentives  to  public  interest  litigation.  The 
Congress  has  included  provisions  in  a  number  of  statutes  that  specifically 
authorize  awards  of  fees  to  successful  plaintiffs.''  However,  witli  a  few  notable 
exceptions  (such  as  the  Truth-in-Lending  Law,  the  Clean  Air  Act  and  Titles  II 
and  VII  of  tJie  Civil  Rights  Act  of  1J)64),  these  .sitatuites  pertain  to  commercial 
matters  not  likely  to  be  the  subject  of  any  considerable  amount  of  public 
interest  litigation. 

Further,  until  the  1968  per  curiam  decision  of  the  Supreme  Court  in  Newman 
V.  Piggie  Park  Enterprises,  390  U.S.  400  (1968),  the  courts  did  not  always 
award  fees  even  though  Congress  authorized  them  to  do  so.  Piggie  Park 
arose  under  Title  II  of  the  Civil  Rights  Act  of  1964  (prohibiting  discrimina- 
tion in  public  accomimodatioins),  in  which  Congress  provided  that  "the  court, 
in  its  discretion,  may  allow  the  prevailing  party  *  *  *  a  reasonable  attorney's 
fee  *  *  *"."  The  U.S.  Court  of  Appeals  for  the  Fourth  Circuit  had  interpreted 
tliat  provision  as  allowing  attorneys'  fees  only  to  the  extent  that  defenses 
had  been  advanced  "for  purposes  of  delay  and  not  in  good  faith."  377  F.  2d 
433  at  437  (4th  Cir.  1967).  The  Supreme  Court  rejected  this  narrow  view, 
however,  and  stated  as  follows  : 

"When  the  Civil  Rights  Act  of  1964  was  passed,  it  was  evident  that  en- 
forcement would  prove  difficult  and  that  the  Nation  would  have  to  i-ely  in 
part  upon  private  litigation  as  a  means  of  securing  broad  compliance  with 
law.  A  Title  II  suit  is  thus  private  in  form  only.  When  a  plaintiff  brings  an 
action  under  that  Title,  he  cannot  recover  damages.  If  he  obtains  an  injunc- 
tion, he  does  so  not  for  himself  alone  but  also  as  a  'private  attorney  general,' 
vindicating  a  policy  that  Congress  considered  of  the  highest  priority.  If  suc- 
cessful plaintiffs  were  routinely  forced  to  bear  their  own  attorneys'  fees,  few 
aggrieved  i>arities  would  be  in  a  position  to  advance  the  public  interest  by 
invoking  the  injunctive  powers  of  the  federal  courts.  *  *  *  [0]ne  who  stic- 
ceeds  in  obtaining  an  injunction  under  that  Title  should  ordinarily  recover  an 
attorney's  fee  unless  special  circiunstances  wouild  render  such  an  award  un- 
just." 390  U.S.  at  401-02. 


*  A  former  Director  of  the  Office  of  Economic  Opportunltp  estimated  that  the  Legal 
Services  Program  meets  onlv  about  28%  of  poor  people's  legal  needs.  Testimony  of 
Frank  Carlucol.  hearing  on  H.R.  40,  H.R.  185.  H.R.  357,  etc.,  before  the  House  Com- 
mittee on  Education  and  Labor,  92nd  Cong.,  1st  Sess.,  Pt.  e  at  1566-67  (1971).  See 
also,  Clark,  Legal  Services  Programs — The  Caseload  Problem  or  How  to  Avoid  Becom- 
ing the  Mew  Welfare  Department,  47  Urban  L.,  797,  798  (1970). 

^  Silver,  The  Imminent  Failure  of  Legal  Services  for  the  Poor,  46  J.  urban  l.  27 
(1969). 

•In  this  connection,  see  M.  Olson,  Jr.,  The  Logic  of  Collective  Action,  Public  Goods 
and  the  Theory  of  Groups  (Harv.  Econ.  Series  No.  124,  1965),  relied  upon  by  the  court 
in  La  Raxa  Vnirla  v.  Volpe,  supra.  57  F.R.D.  at  101. 

''See,  e.g.,  Clayton  Act,  15  U.S.C.  §  15;  Civil  Rights  Act  of  1964,  42  U.S.C.  S5  2000a- 
3(b).  2000c-5(k)  :  Civil  Rights  Act  of  1968,  42  U.S.C.  §  3612(c)  :  Communications  Act 
of  1934,  47  U.S.C.  §206;  Copyright  Act,  17  U.S.C.  §116;  Fair  Labor  Standards  Act. 
29  U.S.C.  §  216(b)  :  Interstate  Commerce  Act,  49  U.S.C.  §§8,.  16(2).  908(b)  ;  Merchant 
Marine  Act,  46  U.S.C.  §1227;  Packers  and  Stockyards  Act,  7  U.S.C.  §  210(f)  ;  Patent 
Act,  35  U.S.C.  285;  Perishable  Agricultural  Commodities  Act,  7  U.S.C.  5  499g(b)  ;  Rail- 
way Labor  Act,  45  U.S.C.  §  153(p)  ;  Securities  Act  of  1933,  15  U.S.C.  5  77k(e)  ;  Secur- 
ities Exchange  Act  of  1934.  15  U.S.C.  §§  781(e),  78r(a)  ;  Serviceman's  Readiustment 
Act.  38  U.S.C.  §  lS22(b)  :  and  Trust  Indenture  Act,  15  U.S.C.  77www(a). 

«42  U.S.C.  §  2000a-3(b). 
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Piffgie  Park  was  the  first  Supreme  Court  decision  to  justify  fee  awards  to 
"private  attorneys  general"  as  an  effective  way  of  facdlitafcing  public  interest 
litigation  based' upon  statutes  that  rely  for  tlieir  enforcement  on  "private" 
litigation. 

Most  of  the  progress  in  easing  the  burdens  to  public  interest  litigation  has 
been  made  by  the  lower  federal  courts  in  oases  in  which  the  statute  invodved 
was  silent  on  whether  fees  are  allowable.  Basically,  what  the  courts  have  done 
over  the  years  is  to  create  certain  exceptions  to  the  general  Axaerican  rule 
that  attorneys'  fees  are  not  i-ecoverable  as  cos:ts.  As  the  Supreme  Court  pointed 
out  earlier  this  year,  this  rule  "is  more  restrictive  than  the  general  rule  that 
prevails  in  most  other  nations."  Hall  v.  Cole,  93  S.Ct.  1943,  1945  n.4  (1973).  The 
court  further  noted,  however,  that  "*  *  *  [even]  in  tilie  absence  of  statutory  or 
contractual  authorization,  federal  courts,  in  the  exercise  of  tlieir  equitable 
powers,  may  award  attorneys'  fees  when  the  interests  of  justice  so  require." 
Id.,  at  1946.  In  the  exercise  of  this  equitable  power,  federal  courts  have  carved 
out  three  exceptions  to  the  general  rule  against  awarding  fees.  The  first  excep- 
tion permits  a  party  to  recover  attorneys'  fees  when  his  adversary  has  engaged 
in  vexatious  conduct,  such  as  instituting  a  frivolous  or  groundless  lawsuit.®  The 
second  exception  pertains  to  cases  in  which  a  party  produces,  protects  or  in- 
creases a  "common  fund"  in  which  others  will  share.  This  exception  has  norm- 
ally been  applied  in  stockliolder  derivative  suits  ^^  against  a  corporation  or  in 
suits  by  a  beneficiary  seeking  to  protect  trusit  assets  in  which  others  will  share.^ 
Neither  the  "vexatious  conduct"  nor  the  "common  fund"  exceptions  will  norm- 
ally apply  in  public  interest  litigation.  Thougih  a  tliird  and  much  more  recently 
developed  exception  to  the  general  rule  against  fee — ithe  so^alled  "private  attor- 
ney general"  rule — potentially  has  broad  application  in  public  interest  litiga- 
tion ;  and  this  new  exceiJtiion  is  now  receiving  a  great  deal  of  attention  by  the 
Bar  generally  and  public  interest  lawyers  in  particular.^ 

The  "private  attorney  general"  rule  developed  out  of  the  common  fund  doc- 
trine. Courts  awartl  fees  under  the  common  fund  rule  essentially  on  the  ground 
that  it  would  be  unfair  to  force  a  litigant  to  bear  the  entire  exi>ense  of  litiga- 
tion that  has  indicated,  not  simply  his  own  pecuniary  interest,  but  the  con- 
comitant interests  of  numerous  other  similarly  situated  persons.  The  partticular 
common  fund  case  that,  perhaps  more  than  any  other,  led  to  development  of  the 
"private  attorney  general"  exception  is  Mills  v.  Electric  Auto-Lite  Co.,  396  U.S. 
375  (1970).  Mills  was  a  suit  by  minority  shareholders  charging  that  a  proxy 
statement  sent  out  by  management  was  materially  mi.sleading  and  therefore 
violated  section  14 (a)  of  the  Securities  Act  of  1934.  That  section  of  the  Act, 
luiilike  dther  provisions  of  the  same  statulte,  is  silent  on  the  question  of  fees. 
The  lower  courts  had  denied  fees  to  the  successful  plaintiffs,  first,  l)ecause  the 
suit  did  not  result  in  an  actual  fund  of  money  and,  second,  because  of  the  view 
that  if  Congress  had  intended  succesisfiil  plaintiffis  to  be  awarded  fees  it  would 
have  said  so,  as  it  did  elsewhere  in  the  Act.  The  Sui>reme  Court  reversed  and 
held  that  fees  sliould  be  awarded,  stating  as  follows : 

"Private  stockholders'  actions  of  this  sort  'involve  corporate  therapeutics,' 
and  fumivsh  a  benefit  to  all  shareholders  of  the  proxy  staitement.  To  ward  attor- 
neys' fees  in  such  a  suit  to  a  plaintiff  who  has  succeeded  in  establishing  a  cause 
of  action  is  not  to  saddle  the  unsuccessful  party  with  the  exi)enses  but  to  impose 
them  on  the  class  that  has  benefited  from  them  and  that  would  have  had  to  pay 
them  had  it  brought  the  suit."  396  U.S.  at  396-397. 

The  Court  also  held  in  Mills  that  .so  long  as  the  litigation  conferred  "sxikstan- 
tial  l)enefifcs"  on  the  other  affected  stockholders,  it  was  immaterial  that  such 
benefits  were  not  pecimairy. 

The  reasoning  of  the  deci.sion  in  Mills  led  directly  to  development  of  the 
private  attoimey  general"  rule  and  broad  application  of  this  new  rule  in  a  fairly 
large  number  of  recent  public  interest  cases  in  diverse  substantive  areas  of  the 
law.  In  these  cases,  the  courtiS  have  expressed  the  view  that  tlie  same  policies 

•See,  e.g..  Hill  x  FranUin  County  Bd.  of  Etluc.  390  F.  2d  .'58.'?.  585  (6th  Clr.  1068). 
.^„  ^*'^'  ^■^■-  JJvtchinson  Box  Board  d  Paper  Co.  v.  Van  Horn,  299  F.  2(1  424  (8th  Clr. 
19241. 

"Sep,  p.p.,  TruKteen  of  Tnfl  Improvement  Fund  v.  Oreenough.  105  U.S.  527  (1881)  : 
and  Sprague  v.  Ticonic  Nat'l  Bank,  .S07  U.S.  161    (19.'?9). 

'2  Spp,  p.p.,  Nnsshaiim,  Attorney'K  Fee  in  Puhlic  Interext  Litinntion.  48  N.Y  TT.L.  hrv. 
301  (1973)  :  Notp.  Awarding  Attorneys'  Feen  to  the  'Private  Attorney  General':  Judicial 
Green  Light  to  Private  Litigation  in  the  Puhlic  Interexi.  24  hast  l..i.  7^■V.^  (197:?)  :  niid 
Notp,    Awarding    Attorney    and    Expert    Witness    Fees    in   Environmental    Litigation,    58 

CORNELL  L.  REV.  1222   (1973). 
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that  justify  an  award  of  oounsel  fees  to  a  plaintiff  stocliholder  wbo  protects  the 
rights  of  other  stockholders  also  jusitifies  an  award  to  a  citizen  plaintiff  in  a 
public  interest  case  whose  success  in  court  confers  substantial  comanon  benefits 
on  other  citizens.  One  federal  court  has  briefly  stated  the  "private  attorney 
general"  rule  as  follows  : 

"*  *  *  [Wjhenever  there  is  nothing  in  a  statutory  scheiue  wMch  might  be 
interpreted  as  precluding  it,  a  "private  attorney  general"  should  be  awarded 
attorneys'  fees  when  he  was  effectuated  a  strong  congressional  policy  which  has 
benefited  a  large  class  of  i>eople,  and  where  furtlier  the  necessity  and  financial 
burden  of  private  enforcement  are  such  as  to  make  the  award  essential."  La 
Raza  Unida,  supra,  57  F.R.D.  at  98. 

Ratiier  tlian  attempt  to  discuss  all  of  the  pentinent  cases  tliat  have  applied 
this  rule,  let  me  fix'us  on  one  case,  Sims  v.  Amos.  340  F.  Supp.  691  (M.D.  Ala. 
1972),  aff'd,  409  U.S.  942  (1973),  that  pi*ovides  a  typical  example  of  the  situa- 
tions in  which  the  rule  is  employed  In  its  per  curiam  opinion  in  that  case  the 
three-judge  i>anel  set  forth  one  of  the  best  judicial  expositions  of  the  "private 
attorney  general"  rule.  After  finding  tlie  State  Legislature  of  Alabama  malap- 
portioned  and  ordering  into  effect  the  single-member-distriet  plan  proposed  by 
the  plaintiffs  (336  F.  Sui>i).  924),  tlie  court  granted  plaintiffs'  motion  for  attoor- 
neys'  fees  for  the  following  reasons  : 

"In  instituting  the  case  sub  judice,  plaintiffs  have  served  in  the  capacity  of 
'private  attorneys  general'  seeking  to  enforce  the  rights  of  the  class  they  repre- 
sent. If,  pursuant  to  this  action,  plaintiffs  have  benefited  their  class  and  have 
effectuated  a  .strong  congi-essional  policy,  they  art  entitled  to  attorneys'  fees 
regardless  of  defendants'  good  or  baid  faith.  Indeed,  under  such  circumstances, 
the  award  loses  much  of  its  discretionary  character  and  becomes  a  part  of  the 
effective  remedy  a  court  s-'hould  fashion  to  encourage  public-minded  suits,  and 
to  carry  out  congressional  policy. 

"The  present  case  clearly  falls  among  those  meant  to  be  encouraged  under  the 
principles  articulated  in  Piggic  Park  Enterprises.  Inc.  and  Mills,  and  expanded 
upon  in  Southern  Home  Sites  and  Bradley.  The  benefit  accruing  to  plaintiffs' 
class  from  the  prosecution  of  this  suit  cannot  be  over-emphasized.  No  other 
right  is  more  basic  to  the  integrity  of  our  democratic  society  than  is  the  right 
plaintiffs  as.sert  here  to  free  and  equal  suffrage.  In  addition,  congressional 
policy  strongly  favors  the  \indication  of  federal  rights  violated  under  color  of 
state  law,  42  U.S.C.  §  1983,  and,  moTe  specifically,  the  protection  of  the  right  to 
a  nondiscriminatory  franchise. 

"Desi>ite  the  benefit  to  i>laintiffs'  class,  however,  and  despite  this  suit's  effec- 
tuating the  puri>ose  of  congressional  legislation,  the  case  suh  judice  is  one  most 
private  individuals  would  hesitate  to  initiate  and  litigate  *  *  *. 

"Consequently,  in  order  to  attempt  to  eliminate  these  impediments  to  pro 
bono  publico  litigation,  such  as  is  here  involved,  and  to  carry  out  congressional 
policy,  an  award  of  attorneys'  fees  is  essential."   (340  F.  Supp.  at  694-695) 

The  rule  articulated  in  Sims  v.  Amos  and  the  La  Raza  Unida  case  has  lieen 
employed  to  award  fees  to  successful  plaintiffs  in  public  interest  ca.ses  concern- 
ing inadeciuate  medical  treatment  of  prisoners,"  improper  treatment  of  mental- 
ly ill  patients."  the  breach  by  a  union  of  the  duty  of  fair  representation,^^  racial 
discrimination  in  the  .sale  of  housing,^'  violations  of  the  Labor-Management  Re- 
I)orting  and  Di.^lo.snre  Act,"  di-serimination  against  welfare  recipients,"  uncon- 
stitutional laws  prohibiting  political  campaign  signs,"  and  vioilations  of  the 
National  Environmental  Policy  Act  of  1969,^"  among  many  other  public  interest 


^Newman  v.  Alahama,  349  F.  Supp.  278  (M.D.  Ala.  1972). 

^*Wyatt  V.  Stickney,  344  F.  Supp.  387  (M.D.  Ala.  1972). 

^^  Local  1,016,  United  Steehvorkers  v.  United  Steelworkera,  383  F.  Supp.  1154  (W.D. 
Pa.  1972). 

^f  Lee  V  Southern  Home  Sites,  Corp.,  444  F.  2.1  143  (5th  Clr.  1971). 

"Cole  V.  Hall,  462  F.  2d  777  (2d  Clr.  1972).  aff'd  suh  nom.  Hall  v.  Cole.  93  S.Ct. 
1943  (1973). 

"  Ojeda  V.  Hackney.  452  F.  2d  947  (5th  Clr.  1972)  ;  Hammond  v.  Housing  Authority. 
328  F.  Supp.  58(5  (D.  Ore.  1971). 

^^  Ross  V.  Goshi.  351  F.  Supp.  949  (D.  Haw.  1972). 

'^Sierra  Cluh  v.  Lynn,  —  F.  Supp.  — ,  Civ.  Action  No.  SA-72-CA-77  (W.D.  Tex.. 
June  29,  1973). 

"1  For  a  compilation  of  reported  and  unreported  public  interest  cases  In  federal  courts 
■where  attorneys'  fpes  have  been  awarded,  see.  Derfner.  Attorney's  Fees  in  Pro  Bono 
Publico  Cases  (1972)  (published  by  the  Lawyers'  Committee  for  Civil  Rights,  733  15th 
St..  N.W..  Washington,  D.C.) 
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In  these  eases  the  courts  have  made  it  clear  that  fees  were  justified  even 
thought  the  statutes  involved  were  silent  on  the  availability  of  a  fee  award,** 
and  even  though  the  defendants  had  not  acted  in  bad  faith.  The  courts  rather 
have  emphasized  that  in  granting  fees,  "tlie  purpose  is  not  to  saddle  the  losing 
party  witli  the  financial  burden  in  order  to  punish  him,  rather  we  shift  the 
financial  burden  in  order  to  effectuate  a  strong  Congressional  policy.*' 

The  positive  attitude  of  the  federal  courts  concerning  the  "private  attorney 
general"  exception  to  the  general  rule  against  fees  is  dramatized  by  the  fact 
that  since  the  decisions  of  the  Supreme  Court  in  Piggie  Park  and  Iff  Ms,  only 
six  federal  appellate  decisions  have  reversed  lower  count  rulings  in  this^^area, 
and  five  of  those  decisions  reversed  the  denial  of  fees  by  the  lower  court."'  And 
earlier  this  year  the  Supreme  Court:  agreed  to  take  an  api>eal  from  the  only 
modern  decision  reversing  a  lower  court  award  of  fees.^°  The  Supreme  Court's 
recent  decision  in  Hall  v.  Cole,  93  S.Ct.  1943  (1973),  affirming  an  award  of  fees 
in  a  successful  suit  to  enforce  the  Labor-Management  Reporting  and  Disclosure 
Act  has  given  further  to  the  lower  federal  courts  in  this  area. 

It  has  been  suggested  by  a  few  that  the  tendency  of  the  courts  to  award  fees 
in  public  interest  cases  is  subject  to  abuse  and  may  result  in  inimdating  the 
courts  with  frivolous  litigation.  I  believe  this  view  is  wholly  without  merit. 
First,  pLiin tiffs  can  only  be  awarded  fees  under  the  private  attorney  general 
rule  if  their  efforts  affirmatdvely  result  in  the  conferral  of  substantial  benefits 
on  the  public;  and  even  then  the  court  has  very  broad  discretion  whether  to 
make  a  fee  award.  Thus  plaintiffs  and  their  lawyers  are  acutely  aware  that 
they  will  themselves  l)ear  the  heavy  expense  of  an  unsuccessful  action ;  and 
they  will  therefore  be  unlikely  to  commence  burdensome  litigation  without  a 
strong  good  faith  l>elief  in  the  legal  merit  of  their  cause.  Second,  the  courts  can 
easily  prevent  or  discourage  frivolous  suits  by  assessing  fees  against  unsuccess- 
ful plaintiffs  who  have  vexatiously  commenced  legal  action  imply  in  order  to 
harass. 

I  would  like  to  conclude  my  statement  with  two  specific  snggesitions  for  affir- 
mative legislative  action  in  this  developing  legal  area.  The  first  pertains  to  the 
liability  for  alttomey  fees  of  the  federal  government;  the  second  concerns  the 
establishment  of  criteria  to  guide  the  courts  in  the  exercise  of  their  discretion- 
ary equitable  power  to  award  fees  and  in  setting  the  amount  of  such  fees. 
i.  Section  2412  of  Title  28  of  the  United  States  Code  provides  that: 
"Exception  as  otherwise  specifically  provided  for  by  statute,  a  judgment  for 
costs,  as  enumerated  in  section  1920  of  this  title  but  not  including  the  fees  and 
expenses  of  attorneys  may  be  awarded  to  the  prevailing  party  in  any  civil 
action  brought  by  or  against  the  United  States  or  any  agency  or  official  of  the 
United  States  acting  in  his  official  capacity,  in  any  court  having  jurisdiction  of 
such  action  *  *  *."  (Emphasis  added.) 

This  provision,  wihich  was  enacted  in  19(56,  was  intended  to  have  a  liberalizing 
effect,  since  the  predecessor  .statute  allowed  fees  and  costs  against  federal 
defendants  "only  when  such  liability  is  expressly  provided  for  by  Congress." 
62  Stat.  973.  However,  in  practice,  the  1966  enactment  has  had  an  unduly  con- 
strictive effect  that  is  entirely  inconsistent  with  the  stirong  policies  that  support 
fee  awards  to  siiceessful  plaintiffs  in  public  interesit  cases. 

Federal  agencies  are  named  as  defendants  in  a  surprisingly  large  number  of 
cases  that  meet  the  three  criteria  defining  public  interest  litigation.  This  is 
particularly  true  in  environmental  cases  and  in  suits  by  low-income  persons 
challenging  the  denial  of  rights  conferred  by  staitute,  such  as  the  rights  to  wel- 
fare benefits,  relocation  housing,  etc.  In  these  eases  the  difficiilties  normally 
present  in  public  interest  cases  are  exacerbated  by  the  enormous  legal  resources 
of  a  defendant  federal  agency.  Where  such  a  federal  agency  has  been  found  by 
the  courts  have  violated  important  legislative  policies  or  constitutional  man- 
dates, no  reasion  appears  why  it  should  not  be  liable  for  the  fees  incurred  by 
the  plaintiffs  who  bore  the  burden  of  vindicating  the  rights  of  the  affected 
public.  On  the  contrary,  successful  public  interest  eases  involving  a  defendant 


»2  Sep,  e.g..  8im.9  v.  Amos,  supra,  340  F.  Supp.  at  695  ;  and  NAACP  v.  Allen,  supra, 
340  F.  Supp.  at  709-710. 

-''La  Razn  TJnida  v.  Volpe.  supra,  .57  F.R.D.  at  102. 

'"Lee  V.  Southern  Home  Sites,  Corp..  444  F.  2d  836  (5th  Clr.  1972)  ;  Ojeda  V.  Hack- 
ney, 452  F.  2d  947  (5th  Clr.  19721  :  JhiJcs  v.  Mays.  464  F.  2d  1223  (5th  Cir.  1972)  : 
and  McEvtegqart  v.  Catahlo.  451  F.  2d  1109  (1st  Clr.  1971). 

^Bradley  \.  School  Bd.  o}  City  o/  Richmond,  472  F.  2d  318  (4th  Cir.  1972).  cert, 
granted,  41  II.S.I..W.  3644   (.Tunp  23,  1973). 
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public  agency  present  strong  policy  reasfons  for  the  assessmenit  of  fees.  First  of 
all,  sudi  suits  can  only  be  commenced  l>y  private  oitizens  who  tJiereby  perform 
an  essential  public  service.  Moreover,  forcing  the  federal  government  to  pay 
fees  is  the  most  practical  and  equitable  method  of  spreading  the  burden  of 
enforcement  among  all  the  taxpayers,  who  are  the  beneficiaries  of  that  enforce- 
ment. Such  a  result  falls  easily  within  tlie  intent  of  tlie  Supreme  Court,  ex- 
pressed in  the  Mills  case,  that  a  fee  award  is  most  desirable  where  it  "will 
operate  to  spread  the  costs  proportionately  among  [beneficiaries]." 

The  federal  courts  have  on  numenms  occasions  held  that  principles  of  sov- 
ereign inununitj-  do  not  insulate  state  and  local  government  agencies  from  lia- 
bility for  fees  and  that  a  state  government  "has  no  power  to  imixirt  to  its 
offices  any  immunity  from  *  *  *  court  costs."  ^  And  some  federal  courts  have 
expressed  frusitration  tliat  28  U.S.C.  §  2412  arbitrarily  prohibits  them  from 
holding  federal  defendants  similarly  liable  for  fees  in  appiropriate  cases.  One 
very  recent  case  provides  a  good  example  of  this  judicial  attitude. 

In  Sierra  Club  v.  Lynn,  the  plaintiffs  successfully  charged  that,  in  violation 
of  the  National  Enviromnental  Policy  Act,  the  U.S.  Department  of  Housing  and 
Urban  Development  had  failed  to  prepare  an  adequate  environmental  impact 
statement  in  connection  with  a  lai^ge  federally  financed  rede\'elopment  project 
near  San  Antonio  that  affected  financed  redevelopment  project  near  San  Antonio 
that  affected  a  major  underground  reservoir.  After  tlie  litigation  was  concluded, 
Federal  District  Judge  Adrian  A.  Spears  awarded  attorneys'  fees  to  plaintiffs 
against  the  non-federal  co-defendants  but  not  againsit  HUD.  As  stated  by  Judge 
Si>ears :  "Although  tliis  Court  would  like  to  spread  the  cost  of  the  award  equally 
between  [the  non-federal  co-defendant]  and  HUD,  it  finds  tiiat,  by  Congression- 
al mandate,  it  is  prohibited  from  doing  so.  See  28  U.S.C. A.  §  2412."  Sierra  Club 
V.  Lynn,—Y.  Supp.— ,  Civ.  No.  SA-72^'A-77   (W.D.  Tex.,  June  29,  1973)    (Slip 
opinion,  p  4).  This  unwarranteti  and  unfair  prohibition,   which  the  Congresis 
never  intended  to  operate  against  the  public  interest,  shooild  be  eliminated.  In 
my  view  tliis  would  almost  certainly  diminisli  the  number  of  public  interest 
cases  litigated  against  the  federal  government.  At  present  federal  agencies  have 
no  incentive  to  seriously  reconsider  the  legality  of  challnged  action  since  they 
do  not  suffer  tlie  expense  of  litigation  in  the  same  manner  as  private  litigants. 
For  this  reason  much  needless  litigation  currently  clogs  the  courts.  If  federal 
agencies  had  to  account  for  the  cost  of  successfid  legal  action  against  them, 
they  would  more  likely  force  litigation  only  w'here  tliey  and  their  counsel  were 
strongly  convinced  of  the  legality  of  the  policies  and  practices  under  challenge. 
2.  While  I  believe  the  courits  should  retain  reasonable  discretion  whether  to 
award  fees  to  successfiil  "private  attorneys  general"  who,  in  effectuating  legis- 
lative policies  and  constitutional  rights,  have  conferred  substantial  benefits  on 
the  public,  I  al.so  l)elieve  it  approjiriate  for  the  Congress  to  provide  guidelines 
for  the  exercise  of  such  discretion.  For  example,  I  think  it  would  be  very  useful 
for  the  Congress  to  direct  that  where  the  enforcement  of  public  rights  depends 
in  large  part  upon  "private"  litigation,  and  where  the  vindication  of  such  rights 
in  a  particular  law-suit  confers  benefits  on  a  subj^tantial  number  of  persons  other 
than  the  nominal  plaintiffs,   snccessful  plaintiffs   should   ordinarily   recover   a 
reasonable  attorneys'   fee  unlesis  special  circumsitances  would   render   such   an 
award  unjust. 

I  believe  it  would  also  be  extremely  useful  for  the  Congress  to  provide  at 
least  general  criteria  to  guide  the  courts  in  setting  t\\s  amount  of  fees ;  as  at 
present  there  is  great  disparity  among  the  courts  in  this  area.  Since  the  clear 
puniose  of  fee  awairds  in  public  interesit  cases  is  to  mitigate  the  economic  bur- 
dens of  such  litigation  and  thereby  to  facilitate  and  encourage  employment  of 
the  judicial  process  a  fee  award  that  does  not  fully  compensate  plaintJiffs  is  at 
odds  with  the  underlying  policy.  It  can  be  show^l  that  the  fee  awards  that  have 
been  granted  to  "private  attorneys  general"  who  have  enforced  exceedingly 
important  legislative  policies  have,  as  a  general  rule,  been  far  lower  on  an 
hourly  basis  than  are  awarded  in  commercial  cases  having  much  less  public 
importance.  At  least  ixirt  of  the  reason  for  this  is  the  absence  of  standards  to 
guide  the  court.  Consider,  for  example,  tlie  following  statement  of  tlie  court  in 
Sierra  Club  v.  Lynn,  supra : 

"The  award  of  attorneys'  fees  is  not  intended  to  make  either  the  client  or 
the  attorney  whole,  nor  in  any  means  fully  compenisate  counsel  for  the  time 


2«Sms  V.  Amos,  supra,  340  F.  Supp.  at  694;  see  also,  La  Raza  Vnida  v.  Volpe,  supra. 
57  F.R.D.  at  101. 
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expended  in  this  extended  and  complex  litigation  which  has  stretched  out  over 
a  period  of  a  year  and  a  half.  The  Coairt  does  not  feed  that  the  minimum  fee 
schedule  of  tJhe  State  Bar  of  Texas  may  he  used  as  a  proper  basis  for  measur- 
ing the  rate  of  compensation  to  be  awarded  in  a  case  such  as  this.  Nor  does  the 
Court  find  that  the  fee  a  practicing  attorney  would  charge  a  private  client, 
willing  and  able  to  pay,  to  be  appropriate  in  this  case.  Rather,  considering  the 
Criminal  Justice  Act,  and  the  puri>ose  of  that  Act,  the  Court  finds  that  the 
statutorily  emmierated  rate  of  comi>ensation  set  out  in  18  U.S.C.  §  3006A(d) 
(1972),  is  a  reasonable  guide  for  setting  compensation  in  puiblic  interesit  civil 
litigation.  That  section  provides  for  compensation  at  the  rate  of  $30  an  hour 
for  time  spent  in  court,  and  $20  an  hour  for  out-of-courtt  time.  As  noted  by 
District  Judge  Frank  Johnson :  "It  is  the  duty  of  members  of  the  legal  profes- 
sion tJO  rei>resent  clients  who  are  umible  to  i>ay  for  counsel  and  also  to  bring 
suits  In  the  piiblic  interest."  Wyatt  v.  Stickney,  344  F.  Suj^p.  387,  410  (M.D. 
Ala.  1972).  The  rates  set  out  by  the  CJA  provide  neither  unjust  enrichment  nor 
undue  impovea-ishment  of  counsel  who  commendaWy  bear  a  large  share  of  the 
public  responsibility  of  the  legal  profession."  {Sierra  Club  v.  Lynn,—F.  Supp. — , 
Civ.  No.  SA-72-CA-77  (W.D.  Tex.,  Aug.  25,  1973) ) 

It  is  my  view,  and  I  believe  the  view  is  shared  by  most  experienced  attoirneys, 
that  $20  to  $30  an  hour  in  complex  federal  litigation  is  imreasonahly  low  in  the 
extreme.  So  low,  in  fact,  tliat  if  it  were  ever  accepted  as  the  standard,  very 
few  compeitent  counsel  would  allow  it  much  weight  in  deciding  whether  to 
acceiit  a  public  interest  ease.  Most  able  litigators  charge  commercial  clients  at 
least  $50  to  $75  an  hour,  and  in  unban  areas  the  hourly  charge  is  usually  higher. 
An  attorney  who,  if  he  wins  a  time  eonsuiming  case  may  be  compensated  at  $20 
to  $30  an  hour  is  really  being  asked  to  make  a  subsitantial  sacrifice.  To  justify 
the  imposition  of  such  a  siacrifice  on  the  basis  of  the  duty  of  the  legal  profes- 
sion to  represent  those  who  can  not  pay  may  or  may  not  be  unrealistic,  but  it 
is  certainly  at  odds  with  the  principle  of  "equal  justice  under  law,"  since  it 
would  nuike  the  vindication  of  importanit  public  rights  depend  upon  the  medi- 
pval  and  :nti -democratic  concept  of  noblesse  oblige. 

I  do  not  believe  that  awards  of  attorneys'  fees  in  public  interest  eases  will 
implement  the  policies  that  are  used  by  the  courts  and  by  Congress  to  justify 
such  awards  unless  they  are  at  least  equivalent  to  tlie  fees  that  would  be  re- 
ceived in  comparable  private  cases.  Indeed,  if  any  difference  is  warranted,  it 
should  he  to  all'o\N'  higher  fees  in  public  interest  eases  because  of  the  well- 
established  principle  that  a  larger  fee  is  justified  where  its  payment  depends 
upon  the  attorneys'  siiccess  tlian  were  he  I'emunerated  regardless  of  whether 
his  efforts  are  successful.^ 

*  *  *  *  Hi  ^  ^ 

I  hope  that  my  views  \Aill  provide  helpful  to  the  Subcommittee;  and  I  wish 
again  to  thank  you  for  this  opportiinity  to  express  those  views. 

Sena/tor  Tunney.  The  next  witness  is  l\Tr,  L.  Graeme  Belli,  III, 
Esq.,  aittomey,  Native  Ameri'^an  Ria'lits  Fimd,  Washington,  D.C. 

STATEMENT  OF  L.  GRAEME  BELL,  III,  ESQ.,  ATTORNEY,  NATIVE 
AMERICAN  RIGHTS  FUND,  WASHINGTON,  D.C. 

Mr.  Bell.  I  thank  yon  for  the  opportnnity  to  present  my  views 
particuilarly  on  28  U.S.C.  2412  as  it  restricts  "the  award  of  attorney 
fees  against  the  United  State's.  Becanse  of  my  position  witli  Native 
American  Rights  Fund,  my  principal  concern  is  the  effect  of  this 
statnte  on  Indian  tribes  throughout  this  countty  and  my  thesis  is 
that  the  restriotion  in  2412  has  a  particularly  inequita-ble  effect  vns-a- 
vis  Indian  tribes  in  this  country. 

^  As  you  know,  the  United  States  is  charged  wtitb  a  trust  obligation 
vis-a-Ans  the  assets  and  resources  of  the  American  Indian  Tribes  in 

^^See,  e.p.,  Harris  v.  Chicago  Great  W.  R}/..  107  F.  2d  S29.  836  (7th  Clr.  19.52): 
fi'^'fLu'  .^."^^I^VA-  ^c?^  ^-  2fl  1020,  1021  (2d  Clr.  1944)  :  Monaghan  v.  Hill.  140  F.  2d 
^1  (9th  Clr.  1944).  Seo  also.  Hornstpln.  Legal  Therapeutics:  The  'Salvage'  Factor  in 
Counsel  Fee  Awards,  69  iiarv.  i,.  rev.  658  (1956). 
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the  coiintrv.  This  trust  obligation  lias  been  deemed  by  a  number  of 
courts  to  be  that  of  any  other  legal  trustee  in  the  country.  Conse- 
quently, tihe  United  Stiates  must  manage  these  assets  and  resources 
with  the  highest  degree  of  diligence. 

As  you  well  know,  the  United  States  also  has  the  duty  of  m«anagmg 
the  public  interest  which  oftentimes  oomes  into  c-onflict  with  the 
trust  responsibilities  owing  to  the  American  Indian  tribes,  and  often- 
times this  conflict  is  resolved  against  the  tribes  in  \dolation  of  the 
trust  responsibility,  consequently. 

The  paradigm  of  this  conflict  was  the  Pyramid  Lalie  case  where 
we  have  a  resen-ation  set  up  that  is  entirely  dependent  upon  the 
waters  from  the  Truckee  Eiver  which  flows  through  California  and 
into  Nevada  and  termiinates  in  Pyramid  Lake,  which  is  the  fooal 
point  of  the  Pvramid  Lake  Eeservation.  The  lake  and  the  tnbe  are 
totally  dependent  upon  the  waters  of  tlie  Truckee  River  and  suffi- 
cient flow  in  the  Truckee  Kiver  to  keep  the  water  level  stabilized. 

In  1902  Congress  passed  the  Reclamation  Act  and  in  1906  a  diver- 
sion dam  was  set  up  along  the  Truckee  River  which  diverted  the 
waters  from  the  Truckee  River  and  dedioaited  them  to  the  use  of 
upstream  landowners  who  were  encompassed  witliin  what  is  now 
called  the  Newlands  Reclamation  projeot.  As  a  result  of  these  water 
diversions,  since  1906  the  lake  has  dropped  in  elevation  more  than  70 
feet.  The  natural  fishery  in  the  lake,  upon  whicli  the  tribe  was  totally 
dependent,  has  comi^letelv  died  out  because  a  delta  has  formed  where 
the  Truckee  flows  into  tlie  lake  and  fish  cannot  get  up  the  river  to 
spawn.  The  artificial  fishen-,  which  the  tribe  then  instituted,  was 
very  much  threatened  by  the  rise  in  the  salinity  level  of  the  lake  as 
well  as  the  erosion  effect  of  ha^^ing  a  decrease  in  the  water  level. 

In  1970,  the  tribe  was  in  desperate  straits  and  oame  to  Native 
American  Rights  Fund  and  asked  if  we  could  help  tliem  litigate  this 
problem.  They  had  seen  very  clearly  that  there  had  been  a  conflict  of 
interest  here  and  they  were  taking  the  brunt  of  it. 

We  instituted  suit"  against  Secretary  INTorton,  the  nucleus  of  our 
suit  being  that  the  United  States  has  breached  its  trust  responsibility 
to  the  tribe  by  diverting  this  large  amount  of  water  away  from 
Pyramid  Lake. 

The  sui:t  ultimately  was  Avon  in  district  court-  in  Washington,  D.C., 
and  the  problem  of  Pyramid  I^iake  has  been  only  temporarily  solved. 
Judge  G&sell  found  that  the  Secretary  of  Interiior  had  breached  or 
had  caused  a  breach  of  the  trust  obligation  of  the  United  States  to 
the  Pyramid  Lake  Tribe. 

After  the  litigation  was  concluded  we  made  a  motion  for  attoomeys' 
fees  knowing  of  course,  that  section  2412  restrict  the  award  of  attor- 
neys' fees  against  the  United  States. 

We  made  a  number  of  nrguments,  the  first  of  whicli  was  based  on 
section  175  of  title  25  of  the  U.S.  Code,  which  requires  in  some  situ- 
ations tliat  the  United  States  institute  suit  on  behalf  of  American 
Indian  tribes.  This  has  been  deemed  part  of  tlie  tnist-  responsability 
and  it  is  now  codified  in  section  175.  Of  course  the  United  States  in 
the  Pyramid  Lake  case  could  not  institute  suit  on  behalf  of  this 
Pyramid  Lake  Tribe  because  they  in  fact  were  the  culprits. 

So  our  argument  was  in  essence  that  since  they  could  not  bring  the 
suit  and  since  they  were  causing  the  final  ruin  of  the  tribe,  literally, 
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they  should  pay  tlic  attorney  fees  commonsura^te  with   wtlnat  they 
wmild  otherwise  be  doing  in  fitigating  in  the  interest  of  the  tribe. 

Tlie  second  argument  was  essentially  that  the  tribe  was  forced  to 
pay  for  tliis  litigation  out  of  its  own  treasury.  In  essence,  the  litiga- 
tion itself  to  bring  the  United  States  into  compliance  with  its  trust 
responsibilities  caused  this  further  depletion  of  the  tribe's  tnist 
assets.  Consequently,  we  determined  that  we  had  a  second  suit  a^.'uil- 
able  to  us  against 'the  United  States  for  the  depletion  in  the  tnisit 
assets  caused  by  having  to  litigate  this  case  againsit  the  United  States. 

Judge  Gesell,  last  November,  I  am  sorry,  last  June,  ruled  that  we 
could  get  attorney  fees  and  awarded  us  over  $100,000. 

The  case  is  now  on  appeal.  At  this  point,  the  government  is  taking 
the  appeal  just  on  the  attorneys'  fees  issue. 

My  recommendation,  the  recommendation  made  by  the  Native 
American  Rights  Fund,  on  one  le^-el  parallels  tliat  of  INIr.  Kline, 
saying  that  in  suits  against  tlie  United  States  where  a  private  litigant 
is  forcing  the  United  Sttutes  to  comply  with  tilie  law,  it  seems  very 
inequitable  for  the  priAate  litigant  to  have  to  pick  up  the  oosit  of  tilie 
litigation  and  that  the  real  beneficiaries  of  any  litigation  to  force 
compliance  with  the  law  are  the  people  of  the  United  States.  The 
best  way  of  allocating  thait  portion  of  the  litigatiion  is  by  the  award 
of  attorney  fees  against  the  Go^^ernment.  Certainly  in  the  more  nar- 
row context  of  American  Indian  tribes,  it  is  particularly  important 
whene^^er  the  United  States  has  been  deemed  in  breach  of  its  trust 
responsibility  to  the  tribes,  that  they  be  made  whole  again  for  the 
fight  they  ha\'e  incurred  and  for  the  costs  they  have  incurred  in 
regard  to  that  fight.  And  we  suggest  that  there  be  an  amendment  to 
section  2412  particularly  with  reference  to  litigations  involving  the 
trust  responsibilities  of  the  United  States  to  the  American  Indian 
tribes. 

That  summarizes  my  testimony. 

Senator  Tdxney.  I  have  read  your  testimony  and  it  is  very  inter- 
esting to  me  because  I  ha\'e  been  for  quite  sometime  very  deeply  con- 
cerned about  the  failure  of  the  Government  of  the  United  States  to 
protect  Indian  rights,  particularly  Indian  water  rights  in  the  Soutii- 
west.  I  have  served  in  the  past  on  the  board  of  directors  of  the  Indian 
Legal  Services  (^orp.  in  California,  and  I  ha\'e  noted  rather  mourn- 
fully that  the  Federal  Government  has  repeatedly  failed  to  protect 
Indian  rights  that  were  ob\'ious  rights  when  it  appeared  that  the 
majority  of  public  opinion  in  the  particular  area  where  the  rights 
were  being  contested  favored  the  derogation  of  those  Indian  rights. 
A  right  is  a  right  irrespective  of  whether  the  majority  happens  to 
agree  that  the  right  should  exist.  I  am  thinking  partacularly  of  tak- 
ing Indian  water  and  transporting  it  to  some  other  area  and  building 
up  cities,  or  using  Indian  water  for  irrigation.  I  am  not  saying  that 
Indian  water  ought  necessarily  be  sacrosanct  if  there  is  some  great 
national  interest,  that  is  going  to  be  served,  but  the  Indians  ought  to 
be  paid  for  it;  and  they  ought  to  have  an  opportunity  to  contest  it; 
in  other  words,  Indian  rights  ought  to  be  considered  as  important  as 
any  other  rights  of  either  a  private  individual  or  of  a  govemmentaJl 
entity.  In  some  of  these  cases  the  Indians  have  treaties  with  the 
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United  States— tlieir  land  holdings  are  not  tiie  typical  land  holdings 
of  tlie  private  citizen.  They  deserve  protection.  I  am  very  deeply 
concerned  with  the  problems^ that  you  raise. 

In  3'our  prepared  statement,  you  say : 

Approaching  28  TJ.S.C.  Sec.  2412  from  a  broad  perspective,  Native  American 
Rights  Fund  suggests  that  this  statute  be  amended  so  that  a  private  litigant 
may  be  awarded  attorneys'  fees  and  other  litigation  expenses  arising  from  u. 
successful  lawsuit  against  the  government,  which  suit  is  necessitated  by  and 
founded  on  the  governmenfs  failure  to  comply  with  applicable  law. 

Now,  we  run  into  a  problem  here  because  when  t^liis  sfcaitute  was 
passed,  the  Congress  was  attempting  to  protect  the  Go\^rmTieiit 
against  those  actions  of  its  servants,  and  public  officials.  If  litigation 
against  the  Government  is  successful  it  is  going  to  cost  the  taxpayers 
of  tlie  country  money.  I  am  wondering  if  you  can  distinguish  Indian 
cases  where  there  is  a  fiduciary  relationship  between  the  government 
and  tlie  Indians,  from  those  cases  not  involving  Indians,  where  there 
is  no  trust  relationship.  Is  there  a  meaningful  distinction  ? 

Mr.  Bell.  Yes ;  I  think  the  distinction  is  verj^  real  and  the  distinc- 
tion is  founded  on  the  very  nature  of  the  trust  responsibility. 

I  think  that  a  very  nice  exception  from  section  2412  can  be  drawn 
in  the  context  of  the  Indian  trust,  responsibility,  where  there  has 
been  a  determined  failure  of  the  United  States  to  live  up  to  that 
trust  responsibility,  that  the  particular  tribe  that  has  suffered  sliould 
not  have  to  further  suffer  tlie  cost  of  the  particular  litigation  whicih 
is  also  a  drain  of  its  trust  assets. 

I  think  there  is  a  very  significant  distinction  between  the  Indian 
tribes  in  this  country  and  otlier  priA'ate  litigants  against  the  Govern- 
ment, although  I  do  think  on  a  much  broader  perspective  when  the 
United  States  is  forced  to  comply  with  the  law,  the  United  States 
should  pay  the  cost  of  it.  On  the  more  narrow  perspective  I  think, 
however,  that  a  distinction  can  be  drawn  for  Indian  tribes. 

Senator  Tuxxey.  The  thing  that  I  am  concerned  about,  and  I 
know  that  you  have  spent  a  lot  of  time  thinking  about  it,  is  how  do 
you  protect  the  taxpayers  from  the  malfeasance  of  public  servants 
and  yet  at  the  same  time  protect  the  rights  of  individuals  who  have 
been  subjected  to  the  malfeasance  of  the  public  servants.  In  weighing 
the  rights  and  the  equities  in  28  U.S.C.  2412,  the  Congress  determined 
that  they  ought  to  give  a  priority  consideration  to  the  taxpayers  and 
protect  them  against  the  malfeasance  of  public  servants. 

How  in  your  mind  can  one  protect  the  taxpayers  and  still  achieve 
the  results  that  you  suggesit — that  there  shoidd  be  this  shifting  O'f 
burden  of  the  cost  of  litigation  ? 

Mr.  Bell.  Let  me  give  you  an  example  in  the  Pyramid  Lake  case 
of  something  that  may  strike  a  bell. 

In  that  case,  in  November  of  1972,  the  court  ordered  the  Govern- 
ment to  come  in  with  new  operating  criteria  that  would  comport 
with  their  trust  responsibility,  giving  very  specific  directions  to  the 
Secretary  of  the  Interior  as  to  what  should  be  contained  therein.  The 
Secretary  of  Interior  in  December  of  1972  oame  in  with  something 
that  to  any  layman,  let  alone  a  hydrologist  or  lawyer,  was  completely 
contrary  to  the  trust  responsibility  as  well  as  the  judge's  order. 
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When  we  went  back  in  for  liearings  on  this  submission  by  the 
Department  of  Interior,  Judge  (xesell  actimlly  used  the  word  "bam- 
boozled," thiat  he  thought  the  United  St.ates  was  trying  to  bamboozle 
somebody  in  this  thing.  This  submission  by  the  Uniited  States  was 
deemed  to  be  an  example  of  the  United  Sta;tes  intransigence  thTOugh- 
out  this  whole  suit.  T  don't  think  that  can  be  deemed  jns<t,  mailfeasance 
of  an  agent  of  the  United  States.  Here  we  had  an  agency  of  the 
United  States  actively  trying  to  do  e\'ei'ything  that  it  could  to  avoid 
living  up  to  its  trust  responsibiility.  Perhaps  we  could  draw  a  dis- 
tinction on  that  basis,  that  if  the  judge  can  find  that  there  has  been 
indeed  something  that  coulM  be  called  intransigenoe  on  the  part  of 
the  United  St'ates  in  failing  to  live  up  to  its  trust  responsibility  or 
indeed  failinig  to  comply  wiJth  the  mandate  of  tlie  court,  and  hence 
dragging  on  the  litigation,  that  that  may  be  a  way  of  limiting  the 
burden  on  the  taxpayer  and  yet  not  having  the  pri\^te  litigant  suffer 
all  of  the  consequences  of  his  litigation.  I  tlirow  that  out  only  as  an 
example. 

Senator  Tuxney.  T  am  familiar  with  the  intransigence  of  the  Gov- 
ernment in  the  Pyramid  Lake  case  because  I  was  trying  to  get  the 
Attorney  General  of  the  United  States  to  represent  the  Indians' 
interests  in  the  matter  for  years,  and  they  would  not  do  it.  I  am  fully 
familiar  with  that  case,  and  I  think  that  the  Government  was  not 
only  intransiigent,  I  think  that  you  have  to  say  that  the  Grovemment 
through  its  apathetic  approach  was  actively  denying  the  Indians 
their  rights  because  it  was  well  aware  of  what  were  their  responsi- 
bilities. As  a  result  of  listening  to  the  attorneys  for  the  Indians  and 
having  had  the  opiporitnnity  to  talk  to  Congressmen  and  Senators 
who  were  attempting  to  get  the  Government  to  represent  those 
Indians'  rights,  the  Government's  course  sihouild  have  been  clear. 

Mr.  Bei.l.  I  think  the  word  apathy  is  a  euphemism  in  tliis  context, 
it  was  not  apathy,  it  was  an  actiA-e  role  on  tJie  part  of  the  United 
States  to  take  away  the  Indian  water. 

Senator  Tunney.  If  yon  have  any  further  thoughts  on  this  ques- 
tion of  how  to  balance  the  interest  of  the  taxpayers  against  the 
rights  of  the  public  with  respect  to  attorneys'  fees,  in  cases  brought 
against  the  GoA^emment  for  nonfeasance  and  malfeasance  of  gov- 
ernment officials.  I  wish  you  would  sulbmit  them  for  tlie  record.  I 
think  we  are  tialking  aboik  a  very  hard  diffiouilt  problem.  '\A^en  we 
try  to  weigh  the  rights  of  the  various  interests  in\T»lved,  we  have  got 
to  bo_  sure  that  we  are  on  solid  gromid  in  suggesting  any  change  to 
existing  law. 

I  would  agree  with  you  wholdieartedly,  the  Indian  oases  are  dif- 
ferent, because  yon  ha\'e  a  fiduciary  relationship.  "V^^iat  about  the 
rights  of  those  indix-iduals  who  are  living  in  a  community  in  which 
they  are  going  to  put  a  freeway  through  and  destroy  tllieir  homes, 
their  whole  environment,  and  aire  forced  to  move  awiay?  ^\^iat  is  to 
happen  if  there  is  no  provision  made  for  new  housing,  particularly 
if  they  are  poor?  The  same  thing  is  true  with  individuals  that  live 
along  the  coastiline  and  a  nuisance  is  going  to  be  put  in  the  area  by 
the  Federal  Go\'emment.  How  do  you  protect,  these  individuals? 
They  have  statutory  rights  but  wlio"  will  enforce  them?  If  there  is 
going  to  be  some  award  of  attorneys'  fees  against  tlie  Federal  Gov- 
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ernmeM,  hoAv  do  we  insure  that  the  taxpayers  of  the  coointry  will  not 
pay   for  the  nualfeasance,   in   some  oases  nonfeasance,   of   Federal 

officials  ? 

Mr.  Bell.  Let  me  make  one  comment  on  tliait..  I  am  not  oon\anced 
when  we  talk  abonit  the  malfeasance  of  an  agent  of  the  United  States; 
that  does  not  reallv  aj^tly  characterizes  the  activdlty  of  tlie  United 
States  which  necessitate  lawsuits  to  bring  them  in  compliance  witli 
the  law.  If  we  have  one  agent  of  the  United  States  wilio  made  a  mis- 
take at  one  point  I  think  that  is  one  thing.  But  when  we  have  a 
policy  of  the  United  States  thait  is  running  completely  cont/rary  tx) 
the  law,  then  I  think  that  is  a  completely  different  case.  I  mean  iit 
still  could  be  deemed  malfeasance  but  it  is  malfeasance  on  such  a 
grandiose  level  and,  of  course,  tlie  broader  tlie  benefijoiaries  are  of  the 
lawsuit  1  think  the  easier  it  is  to  pin  the  cost  on  the  United  States. 

Senator  Tunney.  I  agree  with  th^alt.  Of  course  now  what  we  are 
talking  about  is  drafting  of  language  and  we  have  to  be  very 
precise. 

Mr.  Bell.  Indeed.  And  ait-  this  particular  time  I  can't  throw  out 
any  language  that  would  meet  the  problem  you  are  suggesting  at  tlie 
moment.  But  I  think  when  we  are  talking  about  big  litigation  against 
policies  of  the  United  States.  We  are  not  just,  talking  about  tlie 
malfeasance  of  one  agent  of  the  Unlited  Staites. 

Senator  Tunney.  How  is  the  Niatii\^  American  Riglits  Fund 
funded  ? 

]Mr.  Bell.  Principally  by  foundation  sources.  We  are  trying  to 
develop  a  broad  base  of  public  support.  We  have  a  mail  campaign. 
We  got  sta^rited  by  the  Ford  Foundation  and  we  have  significantly 
broadened  our  financiall  base  to  include  many  other  foundations. 

Senator  Tunney.  I  want  to  congraitulate  you  on  your  successful 
suit. 

Mr.  Bell.  Thank  you. 

[The  testimony  resumes  at  page  831.  Mr.  Bell's  prepared  statement 
and  exhibits  follow :] 

Prepared  Statement  of  L.  Graeme  Bell,  III,  Staff  Attorney, 
Nattv'e  American  Rights  Fund 

I  appreciate  the  opportunity  to  express  the  views  of  Native  American  Bights 
Fund  to  this  Subcomniititee  on  28  U.S.C.  §2412,  which  resitricts  the  recovery  of 
attorneys'  fees  and  other  litigation  expenses  from  the  United  States  at  the 
eonclusiion  of  lawsuits  successfully  chajUenging  actions  of  the  federal  govern- 
ment. I  will  direct  my  testimony  to  the  application  of  this  statute  to  litigations 
won  by  Indian  tribes  against  officials  of  the  fedenul  government  wherein  the 
tribes  contend  that  such  officials  have  viol'ated  the  fiduciary  duty  of  the  United 
States  to  the  plaintiff  tribe.  I  will  specifically  focus  on  the  recent  decision  of 
the  United  States  District  Court  for  the  Disitrict  of  Columbia.  Judge  Gesell,  in 
Pyramid  Lake  Paiutc  Tribe  of  Indians  v.  Morton,  Civil  Action  Number  2506-70. 
I  attach  hereto  a  copy  of  this  decision,  dated  June  22,  1973. 

As  you  doubtless  know,  the  United  States  has  the  duty  to  protect  the  often 
meagre  resources  of  the  American  Indian  tribes.  Since  the  earliest  cases  involv- 
ing the  original  inhabitants  of  this  country,  the  judiciary  has  developed  and 
refined  this  resii>on.sibility,  and  certainly  today  there  can  be  little  doubt  that 
the  United  States  occupies  the  position  of  the  legal  trustee  of  the  assets  of  the 
American  Indian  tribes,  who,  concomitantly,  are  the  beneficiaries  of  this  trust. 
Indeed,  in  July  1970,  President  Nixon  expressly  acknowledged  that  "the  United 
States  Government  acts  as  a  legal  trustee  for  the  land  and  water  rights  of  the 
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American  Indian."  Tlie  President  also  recognized  tiiat  officers  of  the  govern- 
ment acting  in  this  fiduciary  capacity  have  "a  legal  obligation  to  advance  the 
interesits  of  tlie  beneficiaries  of  the  trust  viithout  reservation  and  with  the 
highest  degree  of  diligence  and  skill." 

But  this  fiduciary  obligation  has  not  been  administered  "witliout  reserva- 
tion" in  all  cases  and  at  all  times.  Because  of  the  United  States  government's 
responsibility  to  promote  wiiat  it  deems  the  "public  interest,"  the  United  States 
is  often  beset  with  a  conflict  of  interest  in  the  administration  of  the  trust 
responsibility  owing  to  the  American  Indians.  The  examples  of  this  conflict  are 
numerous  and  have  been  canvassed  and  documented  by  the  Subcommittee  on 
Administrative  PraOtice  of  the  Senate  Judiciary  Committee. 

The  Pyramid  Lake  situation  is  probably  the  paradigm  of  this  conflict  of 
interest.  By  directive  of  the  Department  of  Interior  in  1859,  and  confirmed  by 
an  Executive  Order  signed  by  President  Grant  in  1874,  Pyramid  Lake,  together 
with  lands  surrounding  the  Lake  were  reserved  for  tlie  Paiute  Tribe  which, 
since  time  immemorial,  has  lived  along  the  shores  of  the  Lake.  The  Tribe's 
culture  and  welfare  has  always  been  intimately  tied  to  the  Lake  and  its 
natural  fishery.  Geographically,  the  Lake  is  the  terminus  of  the  Truckee  River, 
which  rises  in  the  California  Sierras,  flows  into  I^ake  Tahoe,  and  then  proceeds 
through  Nevada  to  Pyramid  Lake.  Hence,  the  vitality  of  the  Lake,  as  well  as 
the  Tribe,  is  contingent  uiwn  a  sufficient  inflow  of  water  from  the  Truckee 
River  to  maiiitain  the  level  of  tiie  Lake.  On  June  17,  1902,  Congress  passed  the 
Reclamation  Act,  and  by  1905,  the  Bureau  of  Reclamation  of  the  Department 
of  Interior,  the  agency  principally  charged  with  the  administration  of  the 
fiduciary  obligation  of  the  United  States  to  the  Pyramid  Lake  Tribe,  had  built 
a  dam  on  tlie  Truckee  River  less  than  ten  miles  above  Pyramid  Lake  to  divert 
water  from  the  Truckee  River  to  service  the  needs  of  the  Newlands  Reclama- 
tion Project.  Hence,  water  needed  for  the  continued  lives  of  the  Lake  and  the 
Tribe  was  diverted  upstream  for  the  use  of  non-Indian  landowners.  The  United 
States  never  asked  the  Tribe  to  consent  to  the  taking  of  its  most  valuable 
asset,  the  Truckee  River  water.  As  a  result  of  this  diveri^on,  the  Lake  has 
dropped  in  surface  level  more  tlian  70  feet  since  1906.  The  natural  fishery  of 
the  Lake  has  been  destroyed  because  the  unique  fish  indigenous  to  tiie  Lake 
can  no  longer  spawn  in  the  Truckee  River.  Furthermore,  the  decreased  level 
has  unsettled  the  erosion  and  salinity  balance  of  the  Lake  to  a  point  where  the 
continued  utility  of  the  Lake  is  endangered. 

In  1970,  the  Tribe  sued  the  Department  of  Interior.  Because  of  the  Tribe's 
depressed  economic  position,  the  Tribe  requested  the  assistance  of  Native  Amer- 
ican Rights  Funds.  The  Fund  was  esitablished  in  1970  by  the  Ford  Foundation 
to  represent  Indian  tribes  and  Indian  people  on  cases  of  major  significance  to 
Indians  throughout  the  country.  The  litigation  is  exitraordinarily  complex,  but 
the  nucleus  is  the  Tribe's  contention  that  the  Secretary  of  Interior  was  violat- 
ing the  trust  obligation  of  the  United  States  to  the  Tribe  by  diverting  water  to 
the  Newlands  Project  in  excess  of  the  water  needs,  and,  therefore,  water  rights, 
of  the  landowners,  and  to  the  great  detriment  of  the  Tribe.  The  litigation  has 
con'tinued  for  more  than  two  yea  re  and  already  has  resulted  in  a  resounding 
victory  foT  the  Tribe.  On  November  8.  1972,  Judge  Gesell  ruled  that  the  Secre- 
tary of  Interior  had  breached  the  trust  obligation  owing  to  the  Pyramid  Lake 
Tribe  and  ordered  the  Secretary  of  Interior  to  submit  new  operating  plans  for 
diversions  of  Truckee  River  water,  which  plans  would  insure  that  any  water 
in  excess  of  upstream  water  rights  would  flow  into  Pyramid  Lake.  The  Secre- 
tary of  Interior  .submitted  new  operating  criteria  to  the  Court,  but  the  Court 
on  January  11,  1973  ruled  that  this  submission  did  not  comport  with  its  pre- 
vious order  in  the  litigation.  The  Court  then  called  upon  the  plaintiff  Tribe  to 
submit  operating  criteria,  and.  after  full  consideration  and  some  modifications, 
the  Court  ordered  that  the  plaintiff's  submission  be  adopted  by  the  Secretary 
of  Interior  and  promulgated  in  the  Federal  Register. 

After  the  sulxstance  of  this  complex  litigation  had  ended,  the  Tribe  moved 
for  attorneys'  fees  and  other  expenses  incurred  by  its  attoirneys  in  connection 
with  the  litigation.  Native  American  Rights  Fund  had  expended  on  this  litiga- 
Hon  more  than  .$20,000  for  expert  witnesses,  more  than  $6,000  in  travel  and  per 
diem  expenses  for  its  attorneys,  and  more  than  2,000  hours  of  attorney  time. 
In  addition,  the  Tribe's  general  counsel.  Rol>ert  D.  Stitser  of  Reno.  Nevada,  had 
spent  more  than  800  hours  and  had  exi>enses  totalling  more  than  $2,500  on  the 
suit.  At  the  time  of  the  filing  of  the  motion  for  attornevs'  fees,  we  were,  of 
course,  cognizant  of  the  u.sual  rule,  codified  in  28  U.SC.  §2412,  that  attorneys' 
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feas  oanixot  be  awarded  against  the  government  unless  a  statuite  so  provides. 
We  thouglit  tliat  recovery  should  be  permitted  notwithstanding  28  U.S.C.  §2412 
for  two  reasons. 

First,  pursuant  to  25  U.S.C.  §175,  the  United  States,  as  part  of  its  trust 
responsibility,  has  a  duty  to  represent  Indian  tribes  in  litigations.  This  duty  is 
not  mancLatory.  but  the  discretion  is  limited  by  well-defined  parameters.  In  the 
Pyramid  Lake  litigation,  tlie  United  States  could  not  provide  tlie  plaintiff  with 
legal  rei>resentation  because  tiie  legality  of  the  government's  conduct  was  in 
question.  We  argued  that  where  the  government  has  not  only  failed  to  repre- 
sent an  Indian  Tribe,  but  through  its  misconduct  (breach  of  fiduciary  obliga- 
tion) has  made  it  necessary  for  the  tribe  to  litigate,  at  great  expense,  against 
the  government  to  protect  its  rights  and  property,  §175  should  be  held  to  author- 
ize tlie  award  of  attorneys'  fees  and  other  litigation  expenses. 

Secondly,  we  argued  that  the  Pyramid  Lake  case  and  the  motion  for  attor- 
neys' fees  and  other  litigation  expenses  are  unique  because  the  plaintiff  has  an 
independent  cause  of  action  for  damages  occasioned  by  the  government's  breach 
of  fiduciary  obligations.  That  is,  whereas  In  the  normal  case,  attorneys'  fees  are 
awardetl  as  ancillary  relief  in.separable  from  the  main  cause  of  action,  here  the 
award  of  attorneys'  fees  would  be  predicated  upon  an  Independent  tiheory  of 
recovery.  By  falling  to  fulfill  his  fiduciary  obligations,  the  Secretary  of  Interior 
damaged  tlie  Tribe  not  only  by  illegally  diverting  water  away  from  Pyramid 
Lake,  but  also  by  placing  the  burden  of  litigation  on  the  Tribe's  treasury.  There 
Is  no  question  but  that  the  government  is  liable  to  the  Tribe  for  damages  occa- 
sioned by  its  breach,  which  in  this  case  also  included  the  expenses  of  the  litlga- 
ticm.  Given  this  independent  theory  of  recoverj',  we  argued  that  it  would  be  an 
absurd  result  If  the  Tribe  were  required  to  bring  an  Independent  action  In 
another  court  to  recover  attorneys'  fees  and  other  litigation  expenses  when  the 
Court  which  had  adjudicated  the  Pyramid  Lake  ca.se  was  obviously  the  best 
suited  to  determine  what  that  award  should  be.  The  existence  of  tliis  indepen- 
dent basis  for  recovery  of  attorneys'  fees  should  take  this  case  and  others  of  a 
similar  nature  out  from  under  the  rule  that  attorneys'  fees  cannot  be  awarded 
against  the  government  unless  a  statute  so  provides. 

The  Court  concluded  that  the  provisions  of  28  U.S.d  §2412  are  not  a  bar  to 
the  claim  by  the  Pyramid  T^ake  Tribe  again.st  the  Secretary  of  Interior  based 
legitimately  upon  the  contention  that  the  Secretary  breached  his  trust  respon- 
sibility by  unlawfully  and  improixrly  disposing  of  tribal  assets  and  that  in 
effect  applicable  statutes  provide  that  in  such  situations  an  award  of  attorneys' 
fees  and  expenses  of  attorneys  may  )>e  made.  The  Court  did  not  focus  on  the 
second  rationale  discussed  above,  that  of  the  independent  cause  of  action,  but 
instead  relied  on  25  U.S.C.  §175,  discussed  above,  and  25  U.S.C.  §476,  wherein 
Congress  authorized  American  Indian  tribes  to  employ  legal  counsel  for  tlie 
purpose  of  preventing,  among  other  things,  the  dlspo.sition  of  tribal  assets 
without  tlie  consent  of  the  tribe.  The  Court  recognized  that  25  U.S.C.  §476  per- 
mitted tribes  to  employ  its  own  counsel  where  the  United  States  was  not  able 
or  willing  to  take  up  the  tribe's  cause  under  25  U.S.C.  §175.  "Thus  tribes  could 
retain  independent  counsel  and  expect  to  request  the  Courts  for  award  of 
attorneys  fees  under  specified  circumstances  such  as  the  present  case."  The 
Secretary  of  Interior  has  ap]>ealed  this  decision  to  the  United  States  Court  of 
Appeals  for  the  Di.strlct  of  Columbia. 

Approaching  28  U.S.C.  §2412  from  a  broad  perspective.  Native  American 
Rights  Fund  suggests  that  this  statute  be  amended  so  that  a  private  litigant 
may  be  awarded  attorneys'  fees  and  other  litigation  expenses  arising  from  a 
successful  lawsuit  against  the  government,  which  suit  is  necessitated  by  and 
founded  on  the  government's  failure  to  comply  with  apjillcable  law.  We  stiggest 
that  the  public  Is  the  true  beneficiary  of  such  a  suit  and  for  the  private  litigant 
to  bear  the  full  cost  of  the  litigatifin  is  inequitable.  From  a  more  narrow  per- 
spective. Native  American  Rights  Fund  submits  that  Indian  tribes  should  not 
have  to  carry  the  financial  burden  of  forcing  their  trustee,  the  United  States,  to 
manage  their  resources  consistent  \A'itli  the  abligations  of  a  trustee.  Because 
such  litigation  expenses  further  deplete  the  assets  of  the  trust,  we  maintain 
that  the  United  States  is  liable  for  such  costs.  Conseqiiently,  we  suggest  that 
28  U.S.C.  §2412  be  amended  to  clarify  the  jurisdiction  of  a  court,  finding  that 
the  United  States  has  brenched  its  trust  responsibility  to  a  plaintiff  Indian 
tribe,  to  make  the  tribe  whole  by  awarding  It  attorneys'  fees  and  other  litSga- 
tlon  expenses  from  the  government. 


In  the  United  States  District  Court  for  tlie  District  of  Columbia 
Civil  Action,  No.  2506-70 

Pyramid  Lake  Paiute  Tribe  of  Indians,  defendant 

V. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior,  defendant 

Memorandum 

Pyramid  Lake  Paiute  Tribe  of  Indians  has  moved  for  attorneys'  fees  and 
other  expenses  incurred  by  its  attorneys  in  connection  with  this  successful  liti- 
gation against  the  Secretary  of  the  Interior.  Although  the  motion  is  unopposed, 
three  questions  are  presented  to  the  Court  for  determination.  First,  in  this  an 
appropriate  case  for  the  award  of  attorneys'  fees  and  special  expenses  other 
than  normal  court  cosits?  Second,  does  the  Court  have  authority  to  make  the 
award  sought?  Third,  assuming  the  first  two  matters  have  been  determined 
affirmatively,  what  sum  is  reasonable  to  compensate  counsel  and  reimburse  for 
expenses  claimed? 

The  record  in  tliis  case  establishes  the  strongest  possible  basis  imder  deci- 
sions governing  the  discretion  of  an  equity  judge  for  the  award  of  attorneys' 
fees  and  expenses.  No  purpose  will  l)e  served  by  recapitulating  the  record  in 
this  matter  wiiich  will  amply  sumjort  the  following  factual  determinations. 

(1)  The  Pyramid  I/ake  Paiute  Tribe  of  Indians  is  impoverished.  The  Reser- 
vation is  a  "depressed  area"  and  the  Tribe's  legal  expenses  alone  approximate 
its  entire  income. 

(2)  The  Secretary  of  the  Interior  was  shown  to  have  breached  his  fiduciary 
obligation  to  the  Tribe  by  a  course  of  conduct  which  continued  over  a  substan- 
tial period  of  time.  This  was  to  the  severe  detriment  of  tlie  Tribe  in  a  manner 
that  cannot  be  financially  compensated. 

(3)  In  the  course  of  these  proceedings,  the  Secretary's  representatives  acted 
in  an  obduraite  and  intransiigent  manner,  refusing  in  good  faith  to  carry  out  the 
Court's  directives,  and  as  a  consequence  unnecessarily  extended  the  litigation 
to  the  detriment  of  the  Tribe. 

(4)  The  determinations  made  in  this  litigation  not  only  benefited  tiie  Tribe 
but  in  many  very  real  respects  will  enhance  the  pu))lic  interest.  The  litigation 
has  given  added  protection  to  the  environment  in  and  around  Pyramid  Lake 
and  it  has  preserved  a  unique  natural  resource.  In  its  larger  aspects  it  has 
caused  a  significant  implementationof  national  policy  toward  Indians  and  en- 
couraged the  continued  visability  of  the  Lake,  tlius  assisting  declared  con- 
gressional policy. 

Litigation  of  tliis  character  should  not  be  burdened  with  expense,  in  order  to 
encourage  siiits  thot  .so  clearly  enhance  the  public  interest.  Wyatt  v.  Stickney, 
344  F.Supp.  387,409  (Al.D. Ala. 1972) 

No  review  in  detail  of  the  decisions  is  necessary.  The  following  decisions 
emphasize  the  single  and  combined  significance  of  the  four  factors  mentioned 
as  they  should  govern  in  the  award  of  attorneys'  fees  and  special  expen.ses. 
Mills  V.  Electric  Auto-Lite  Co.,  396  U.S.  375  (1970)  ;  Vaughan  v.  Atkinson,  369 
U.S.  527  (1962)  ;  Yablonski  v.  United  Mine  Workers  of  America, — U.S.  App. 
DC.—,  466  F.2nd  424  (1972)  ;  La  Raza  Vnida  v.  Voipe,  57  F.R.D.  94  (N.D.  Cal. 
1972). 

A  more  difficult  question  is  presented  when  the  Court  turns  to  a  consider- 
ation of  its  legal  authority  to  assess  attorneys'  fees  and  costs  against  the  Secre- 
tary. Section  2412  of  Title  28,  United  States  Code,  autliorizes  a  judgment  for 
costs,  "not  including  the  fees  and  expenses  of  attorneys,"  against  an  official  of 
the  United  States  acting  in  his  official  capacity.  The  usual  rule,  codified  in 
S2412,  is  that  att-orneys'  fees  cannot  be  awarded  against  tiie  Government  unless 
a  statute  so  provides.  United  States  v.  Worley,  281  U.S.  339  344  (1930).  This 
provision  of  the  Code  must  be  read,  however,  in  the  light  of  the  25  U.S.C.  §175 
and  25  U.S.C.   §476.  Read  together,  these  two  provisions  show  that  Congress 
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intended  that  the  United  States  Attorney  should  represent  recognized  Indian 
Tribes  in  all  suits  at  law  and  in  equity  and  that  as  an  additional  safeguard 
Congress  authorized  Uie  Tribes  to  employ  legal  counsel,  "tiie  choice  of  counsel 
and  fixing  of  fees  to  be  subject  to  the  approval  of  the  Secretary  of  the  Interior," 
for  the  purpose  of  preventing,  among  other  things,  the  disposition  of  tribal 
assets  without  the  consent  of  the  Tribe. 

It  has  long  been  recognized  that  in  providing  the  United  Sitates  Attorney  to 
assist  Indians  in  litigation,  the  Congress  did  not  make  tliis  requirement  manda- 
tory. Obviously  in  this  instance  where  the  Attorney  General  was  originally 
named  defendant  and  also  undertook  to  defend  the  conduct  of  the  Secretary  of 
the  Interior,  his  services  were  unavailable  to  the  Tribe  under  section  175.  There 
is  no  indication  that  the  Tribe  sought  the  approval  of  the  Secretary  of  the 
Interior  of  its  counsel  or  fees,  although  its  right  to  employ  counsel  in  this  par- 
ticular matter  under  section  476  is  clear.  Thus  the  question  is  presented  whether 
28  U.S.C.  §2412  is  applicable  here  to  bar  an  award  for  attorneys'  fees  in  the 
light  of  the  obvious  intention  of  Congress  to  provide  recognized  Tribes  with  the 
services  of  the  United  States  Attorney  or  the  services  of  private  counsel  in 
terms  ai>i>roved  by  the  Secretary. 

The  background  of  section  476  is  significant.  It  wias  passed  as  part  of  the 
Wheeler-IIoward  bill,  25  U.S.C.§§  461.  et  seq.  A  reading  of  the  congressional 
history  indicates  that  Congress  was  conscious  of  tlie  fact  that  Indian  Tribes 
were  confronting  a  dissipation  of  their  assets  or  otlier  rights  because  of  various 
administrative  actions  and  conflicting  national  policies.  Accordingly,  Congress 
sought  to  place  Indians  in  a  position  to  act  on  their  own  initiative  in  such 
situations  to  correct  inequities  and  to  facilitate  presentation  of  their  grievances 
to  federal  and  state  agencies.  While  not  explicitly  stated,  certainly  an  aspect  of 
these  oongres-siomil  determinations  was  the  recognition  that  the  Attorney  Gen- 
eral was  not  always  able  or  willing  to  take  up  cudgels  for  the  Tribes  under 
section  175.  Thus  I'ribes  could  retain  indei)endent  counsel  and  expect  to  request 
the  Courts  for  an  award  of  attorneys'  fees  under  sijecifled  circumstances  siich 
as  the  present  case. 

The  Court  has  concluded  that  the  provisions  of  28  U.S.C.  §  2412  are  not  a 
bar  to  a  claim  by  the  Indian  Tribe  against  the  Secretary  of  the  Interior  based 
legitimately  on  the  contention  that  the  Secretary  has  breached  his  trust  by 
lulllawfuUy  and  improperly  dtsposing  of  tribal  assets,  and  that  in  effect,  the 
statutes  provide  in  such  situatiions  that  an  aw^ard  of  attorneys'  fees  and  ex- 
I)enses  of  attorneys  may  be  made.  It  does  not  appear  to  the  Court  that  the 
Tribe's  motion  should  be  denied  l)ecause  its  choice  of  counsel  and  fees  was  not 
approved  by  the  Secretary  of  the  Interior.  At  no  time  in  this  lengthy  litigation 
did  the  Secretary  of  the  Interi<ir  raise  any  question  as  to  the  appropriateness 
of  counsel  and  no  objection  has  been  made  to  the  claim  foT  fees.  Whether  or 
not  this  constitutes  a  waiver  is  perhaps  beside  the  point,  because,  in  any  event, 
serious  consititutional  and  policy  objections  can  be  raised  if  the  statute  is 
inlterpreted  to  require  the  Secretary  of  the  Interior,  when  he  is  accused  of 
breach  of  his  fiduciary  duty,  to  have  a  veto  power  over  the  Tribe's  selection  of 
attorneys  or  the  fees  they  are  to  receive  in  attempting  to  vindicate  their  rights 
against  the  Secretary's  improper  conduct.  * 

Given  these  determinations,  the  Court  must  turn  to  a  consideration  of  the 
appropriate  award  to  be  made  for  attorneys'  fees  and  other  litigation  expenses. 
The  attorneys  involved  have  submitted  by  aflRdavits  detailed  itemized  schedules 
indicating  the  nature  of  the  work  done  from  day-to-day  and  the  number  of 
hours  logged,  together  with  an  itemized  statement  of  various  expenses.  The 
Court  has  reviewerl  the.se  schedules  with  great  care  in  the  light  of  the  Court's 
knowledge  of  the  various  develoi)ments  in  the  case  and  is  satisfied  that  the 
time  logged  and  expenses  incurred  are  in  all  respects  related  to  the  conduct  of 
the  case,  given  the  novelty  and  complexity  of  the  issues  and  the  numerous 
appearances  and  conferences  required  in  Washington  and  elsewihere. 

Mr.  Stitser  logged  802  hours  and  ]Mr.  Pelcyger.  on  behalf  of  himself  and  other 
attorneys  associated  v^^th  the  Native  American  Rights  Fund  (NARF),  shows  a 
total  of  2,032  hours,  of  which  the  hulk  of  the  time  was  logged  by  Mr.  Pelcyger 
himself,  much  of  it  in  court.  As  often  hapjiens,  however,  some  of  the  effort  was 
unsuccessful,  particularly  in  the  initial  stages  of  the  case  where  an  attempt 
was  made  to  join  the  Attorney  General  as  a  party  and  to  revamp  the  complaint 


•  See  President's  July  8,  1970,  Message  to  Congress  on  Indian  AflFalrs,  116  Cong. 
Rec.  2.31.'?1.  2.31.^5  (1970)  ;  also  in  H.  Doc.  No.  91-363.  91st  Cong.,  2d  Sess.  9-10 
(1970)  :  United  States  v.  Ahtanum  Irrigation  District,  236  F.2d  321,  338  (9th  Clr. 
19,56),  cert   denied,  .352  U.S.  988. 
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in  the  light  of  Court  developments.  It  seems  appropriate,  accordingly,  to  dis- 
count the  time  logged  in  all  instances  by  a  factor  of  ten  percent. 

As  far  as  the  apropriate  time  charge  is  concerned,  Mr.  Stitser,  under  contract 
with  the  Tribe,  has  done  work  from  time  to  time  below  his  normal  charges  at 
tlie  rate  of  $30  an  hour.  Because  the  other  atorneys  have  been  employed  by 
NARF,  they  are  unable  to  show  any  customary  time  charge  to  be  considered. 
Mr.  Stitser  was  the  lead  attorney  although  much  of  the  work  was  done  by 
Mr.  Peleyger.  The  Court  has  determined  to  compute  fees  to  be  awarded  at  the 
rate  of  $30  an  hour  for  all  attorneys,  regardless  of  whether  they  did  or  did  not 
log  time  in  court.  As  all  experienced  attorneys  realize,  this  charge,  in  the  light 
of  current  conditions,  is  at  the  very  bottom  of  the  scale  but  the  nature  of  the 
case  and  the  cirumstances  under  which  the  lawyers  imdertook  the  work  justify 
the  Court  in  fixing  the  fees  at  this  bedrock  minimum.  Aooordingly,  the  award 
to  the  Tribe  will  be  for  722  hours  of  Mr.  Stitser's  time  at  $30  an  hour,  or 
$21,660,  and  to  the  NARF  attorney  for  1,829  hours,  at  $30  an  hour,  or  $54,870, 
making  a  total  award  for  attorneys'  fees  of  $76,530. 

As  far  as  incidental  attorneys'  expenses  are  concerned,  the  claim  is  limited  to 
two  matters :  first,  minimal  travel  expenses  incurred  by  the  attorneys  attending 
court  sessions,  conferring  with  Government  i-epresentatives,  and  the  like.  In 
addition,  a  claim  is  made  for  fees  paid  to  expert  witnesses,  Woodward-Clev- 
enger  &  Associates  and  Clyde-diddle- Woodward,  Inc.  The  attorneys'  travel 
expenses  are  clearly  appropriate  and  should  be  awarded  as  incidental  expenses 
in  the  amount  of  $2,669.92  to  Mr.  Stitser,  and  $6,508.57  to  the  NARF  attorneys. 

A  si>ecial  comment  or  two  is  appropriate  with  respect  to  the  fees  of  the 
expert  witneses,  which  include  travel  and  expenses  in  the  field,  as  well  as 
other  non-taxable  ca.sts  related  to  the  te.sitimony  given  by  individuals  connected 
with  the  concerns  retained.  The  outstanding  qualifications  of  the  experts  was 
never  challenged  in  court.  The  testimony  they  developed  required  detailed 
field  experience  and  investigation.  Much  of  the  work  performed  would  not  have 
been  required  if  the  Secretary  of  the  Interior  had  come  forward  with  its 
experts  to  provide  information  which  the  Court  had  indicated  It  desired  in 
order  to  resolve  the  issues.  The  plaintiff's  experts  played  a  vital  role  in  the 
resolution  of  the  case,  their  work  and  testimony  going  to  the  heart  of  the 
matter.  Accordingly,  it  .seems  entirely  appropriate  to  award  their  fees  as 
scheduled  in  the  total  amount  of  $20,488.72,  making  the  award  to  the  Tribe 
for  all  incidental  expenses  which  are  to  be  reimbur.^ed  by  the  Tribe  to  the 
claimants  in  the  amount  of  $29,667.31.  An  appropriate  form  of  order  carrying 
out  these  deterndnations  is  attached.  The  motion  of  the  Pyramid  Lake  Paiute 
Tribe  of  Indians  for  attorneys'  fees  and  other  expenses  is  granted  to  the 
extent  set  forth  above. 

Gerhard  A.  Gesell. 
United  States  District  Judge. 

In  the  United  States  District  Court  for  the  District  of  Columbia 
Civil  Action,  No.  2506-70 

Pyramid  Lake  Paiute  Tribe  of  Indians,  plaintiff 

V. 

Rogers  C.  B.  Morton,  Secretary  of  the  Interior,  defendant 

Order 

On  consideration  of  plaintiff's  motion  for  attorney's  fees  and  other  incidental 
expenses,  the  Court,  for  reasons  set  forth  in  an  accompanying  Memorandum, 
grants  the  motion  and  directs  that  the  Secretary  of  the  Interior  shall  i^ay  to 
plaintiff  a  total  sum  of  $106,197.31,  which  amount  is  to  be  disbursed  by  plaintiff, 
upon  receipt,  for  attorneys'  fees  and  incidental  expenses  as  scheduled  below: 

To  Robert  D.  Stitser,  Esquire $24,  329.  92 

To  Native  American  Rights  Fund 61,  378.  57 

To  Woodward-Clevenger  &  Associates 19,  341.  65 

To  Clyde-Criddle- Woodward,  Inc .        1,  147.  07 

So  ordered. 

Gerhard  A.  Gesell, 

U.S.  District  Judge. 
June  22,  1973. 
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INTRODUCTION 

The  fact  that  the  only  defendant  in  this  action  is  the  Secretary  of  the 
Interior,  an  officer  of  the  Unite<i  States,  complicates  this  motion  for  the  award 
of  attorneys'  fees  and  litigation  exiienses  to  the  plaintiff.'  Were  it  not  for  this 
complicating  factor,  plaintiff  would  certainly  be  entitled  to  such  an  award  if 
the  Court  so  exerci.sed  its  discretion. 

The  first  section  of  this  memorandum  will  review  the  law  relating  to  tlie 
award  of  attorneys'  fees  and  other  litigation  expenses  with  i>articular  atten- 
tion to  recent  divelopments  in  cases  similar  to  the  one  at  bar.  It  will  demon- 
strate that  it  would  be  appropriate  to  award  the  plaintiff  its  attorneys'  fees  and 
other  litigation  expenses  without  reference  to  28  U.S.C.  §  2412.  Then,  in  the 
second  section,  plaintiff  will  show  that  §  2412  does  not  bar  the  recovery 
of  attorneys'  fees  and  other  litigntion  expense's  in  the  particular  and  peculiar 
circumstances  of  this  case  for  two  reasons,  because  of  25  U.S.C.  §  175  and 
because  of  the  fiduciary  obligations  of  the  defendant  to  the  plaintiff.  The 
third  section  will  argue  that  the  Administrative  Procedure  Act  constitutes  a 
waiver  of  the  dc^fendanfs  inuuunity  from  liability  for  attorneys'  fees  and  other 
expenses.  The  fourth  section  will  discuss  the  amount  of  attorneys'  fees  that 
should  be  awarded. 

ARGUMENT 


THIS    IS    AN    APPRO I'RIATE    CASE    F0)i    THE    AWARD    OF    ATTORNEY'S    FEES    AND    OTHER 

LITIGATION   EXPENSES 

The  Pyramid  Lake  Paiute  Tribe  has  been  forced  to  litigate,  and  to  expend 
a  large  proportion  of  its  meagre  resources  in  so  doing,^  because  of  the  mis- 
conduct of  its  trustee,  the  Secretory  of  the  Interior.  It  was  necessary  to  take 
the  trustee  to  court  in  order  to  compel  compliance  with  the  trustee's  fiduciary 
obligation  to  the  Tribe,  specifically  the  Secretary's  obligation  to  protect  the 
Tribe's  precious  w^ater  and  fi.shery  rights  The  record  before  the  Court  and 
the  Court's  findings  and  conclusions  establish  beyond  question  that:  (1)  the 
trustee  had  mismanaged  the  corpus  of  the  trust  for  many  years ;3  (2)  the 
trustee  has  violated  the  laws  of  the  United  States*  and  his  fiduciary  obliga- 
tions to  the  Tribe''  and  has  failwl  to  enforce  two  decrees  of  a  United  States 
District  Court  which  are  binding  on  the  United  States;'  and    (3)   the  Court's 


^See  28  U.S.C.   12412.  See,  e.g.,  Committee  to  Stop  Route  7  v.   Volpe,  —  F.Supp.  — 
4E.R.C.  1681   (D.  Conn.  1972). 

*  See  attached  AflJdavlt  of  Mervln  Wright. 
»  354  F.  Supp.  252  at  257. 

*  Id.  at  256. 
5  Id.  at  257. 
« Ihid. 
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intervention  was  required  to  compel  the  Secretary  to  fulfill  his  legal  and 
fiduciary  obligations.  Indeed,  the  record  demonstrates  the  Secretary  s  unwill- 
fngness'to  tafe  proper  action  to  protect  the^Tribe's  water  and  fishery  rights 
even  after  the  Court  had  ordered  him  to  do  so.  ^      ,^  ^     ^  ^^.^.^^ 

It  is  difficult  to  conceive  of  a  more  appropriate  case  for  the  award  of  attor- 
neys' fees  and  other  litiffation  expenses.  By  mismanaging  the  trust,  the  Sec- 
retary has  forced  the  Tribe  to  undertake  extremely  complex  and  expensive 
litigation.  The  Tribe  can  never  get  back  the  water  that  was  lUegally  diverted 
awav  from  Pyramid  Lake  because  of  the  Secretary's  misconduct.  But  the  Tribe 
should  be  made  whole  for  the  expenses  necessarily  incurred  in  compel  ing  the 
Secretary  to  do  what  he  should  have  been  doing  and  was  legally  obligated 
todo.  Vanghanv.  Atkinson,  SmV.H.  62'  (1962). 

Although  the  Tribe  is  indisputably  the  major  beneficiary  of  this  litigation, 
it  is  also  true  that  the  subject  matter  of  the  case,  the  preservation  of  Pyramid 
Lake  and  its  fishery,  is  a  matter  of  broad  public  importance.'  The  nation  bene- 
fits from  the  preservation  and  restoration  of  this  "unique  natural  resource  of 
almost  incomparable  beauty." «  It  is  therefore  inequitable  for  the  Tnbe  alone 
to  shoulder  the  burdens  of  this  litigfition.  Mills  v.  Electric  Auto-Lite  Co.,  39b 

US.  375   (1970)  ;   Ynblonski  v.   United  3finc   Workers, U.S.App.D.C.  , 

466  F.2d  424  (1972).  Th<'  circle  of  beneficiaries  is  expanded  even  further  when 
one  considers  "not  onlv  the  immediate  impact  of  the  results  achieved,  but  the 
implications  for  the  future  conduct"  of  the  Sei'retary's  handling  of  Indian 
affairs.  Yablonski,  supra  at  431.  Hopefully,  the  Department  of  the  Interior, 
as  the  union  in  Yablonski,  has  Irarned  its  lesson. 

The  recent  opinion  of  Judge  Peckham  in  La  Raza  Vnida  v.  Volpe,  5<  F.R.D. 
94  (N.D.  Cal.  1972)  contains  a  thorough  discussion  of  the  case  law,  both 
reported  and  unrejiorted.  that  has  evolved,  particularly  since  the  Supreme 
Court's  Mills  decision  in  1970,  on  awarding  attorneys'  fees  and  other  litigation 
exi>enses  in  litigation  designcfl  to  effectuate  strong  Congressional  policies.  La 
Raza  Unida  discusses  three  categories  of  court  created  exceptions  to  tlie 
general  rule  of  not  granting  attorneys'  fees  absent  express  statutory  authoriza- 
tion, obdurate  behavior,  common  fund  and  private  attorney  general. 
A.  The  obdurate  behavior  or  ''bad  faith"  stamlord 

In  its  initial  Memorandum  Opinion,  the  Court  found  that  "the  Secretary's 
good  faith  is  not  in  question."  ■°  However,  by  failing  to  comply  with  the  Court's 
Memorandum  Opinion  and  Order  in  his  Decemlier  29,  1972  submission,  the 
Secretary  has  significantly  increased  the  plaintiff's  exi>enses,  in  terms  of  both 
attorneys'  and  experts"  time.  Since  the  Secretary  "unyieldingly  refused  to  per- 
form the  mandate"  imposed  ui)on  him  by  the  Court,  the  burden  and  expense 
of  necessity  fell  on  the  plaintiff  and  its  experts.  See  Sims  v.  Amos,  340  F.Supp. 
691  at  694  (M.D.  Ala.  1972)  (three  judge  court),  affirmed  34  L.Ed.  2d  215 
(1972). 

Also,  the  Secretary's  refusal  fo  nccompany  his  initial  (i.e.  September  22, 
1972)  operating  criteria  \\ith  a  detailed  explanation  of  the  factors  or  com- 
putations upon  which  the  maximum  diversion  figure  (378.000  acre  feet)  was 
based  contributed  significantly  to  the  cost  and  expense  of  this  litigation.  Prior 
to  the  isisuance  of  these  initial  criteria,  the  plaintiff  had  repeatedly  urge<l  the 
Secretary  to  explain  how  he  arrived  at  a  particular  diversion  figure  in  order 
to  narrow  the  issues  and  define  the  areas  of  disagreement."  If  the  Secretary 
had  done  what  the  Court  later  ordered  him  to  do,"^  the  trial  would  certainly 
have  been  shortened,  perhaps  even  eliminated."  The  fees  of  both  experts  and 
attorneys  would  have  ben  significantly  reduced.  In  view  of  tlie  controlling 
law  requiring  administrators  to  make  known  the  reasons  for  their  decisions," 

'  See  thp  Secretary's  proposed  operating  criteria  filed  on  December  29.  1972,  the 
Plaintiff's  Response  'filed  January  10,  1973,  and  the  Court's  Order  of  January  11. 
197.S. 

B  See,  e.g..  the  Motions  to  Intervene  and  accompanying  documents  filed  in  this  case 
by  the  Sierra  Club  and  the  League  of  Women  Voters  of  Nevada. 

»  F.Supp.  at  255. 

1"  .^54  F  Supp    at  256. 

11  See  the  letters  dated  August  31.  1972,  September  12,  1972,  and  October  6,  1972 
attached  to  the  Affidavit  of  Robert  S.  Pelcvger  as  Exhibits  A,  B,  and  C. 

"  354  F.Supp.  at  2fi0,  paragraph  4  ;  354  F.Supp.  at  256. 

^  It  Is  possible,  for  example,  that  such  Issues  as  the  applicability  of  both  the  Orr 
Water  Ditch  and  Alpine  decrees  and  of  the  June  29,  1970  contract  between  the  Bureau 
of  Reclamation  and  the  Forest  Service,  and  whether  the  Secretary  was  authorized  to 
provide  water  for  lands  not  entitled  under  the  decrees  could  have  been  resolved  on  a 
motion  for  summary  judgment. 

"The  authorities  are  cited  In  the  Court's  Memorandum  Opinion.  354  F.Supp.  at 
256. 
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rhe  Secretary's  conduct  can  accurately  be  classifi(id  as  "obdurate"  even  if  it 
does  not  qiuilify  as  "bad  faith."  See,  e.g.,  Lee  v.  Southern  Home  Sites  Corp., 
444  F.2d  143  and  144  (5tli  Cir.  1971).  (Jn  equitable  principles,  the  defendant 
should  bear  these  additional  expenses. 

B.  The  common  fund  standard 

In  general,  suits  against  government  officials  do  not  easily  fit  into  the  com- 
mon fund  model.  See  e.ff..  La  Raza  IJnida  v.  Volpe,  supra,  57  F.R.D.  at  96-97. 
However,  one  comment  does  appear  to  be  warranted.  The  entire  nation  bene- 
fits from  the  outcome  achieved  in  this  litigation,  the  preservation  and  restora- 
tion of  Pyramid  Lake.  It  is  also  the  Hnited  States  that  serves  as  the  nation's 
trustee  for  the  Pyramid  Lake  Tribe.  The  nation  benefits  when  its  obligations 
to  Indians  are  met.  Tlierefore  it  is  appropriate,  and  equitable,  for  the  costs 
of  the  Litigation  to  be  borne  by  the  widest  possible  group  of  beneficiaries,  not 
jusit  by  the  Pyramid  I^ke  Tribe.  That  purpose  is,  of  course,  aoliieved  by  bhe 
award  of  attorneys'  fees  and  other  litigation  expenses  against  the  defendant.  In 
Mills,  supra  at  393,  the  Supreme  Court  extended  the  scope  of  the  t-ommon 
fund  justification  f'»r  the  a\\'ard  of  attorneys'  fees  by  holding  that  no  pecuniary 
benefit  need  be  demonstrated.  See  also  the  Supreme  Court's  most  recent  ex- 
pression on  attorneys'  fees:  Hall  v.  Cole,  U.S.  ,  41  L.W.  4658   (May 

21,  1913)  which  is  basically  a  direct  application  of  Mills  to  litigation  between  a 
labor  union  and  one  of  its  members  under  the  Labor-Management  Reporting 
and  Uisclosmre  Act  of  1959. 

C.  The  private  attorney  general  .standard 

"[WJhenever  there  Is  nothing  in  a  statutx>ry  scheme  vp-hich  might  be  in- 
terijreted  as  precluding  it,  a  "private  attorney -genera  I"  should  be  awarded 
attorneys'  fees  when  he  has  effectuated  a  sitrong  Congressional  policy  which 
has  benefited  a  large  class  of  people,  and  where  further  tlhe  necessity  and 
financial  burden  of  private  enforcement  are  such  as  to  make  tlie  award 
essential."  Lo  Raza  Lnida  v.  Volpe,  supra.  57  F.R.D.  at  98.  See  Newman  v. 
Piggie  Park  Enterpri.<ics,  Inc.,  390  U.S.  400,  402  (1968)  ;  Yablonski  v.  United 
Mine  Workers,  supra;  Knight  v.  Anciello,  453  F.2d  852  (1st  Cir.  1972)  ;  Lee  v. 
Southern  Home  Sites  Corp.,  supra;  Calnetics  Corp.  v.  Volkswagen  of  America, 
Inc.,  353  F.Supp.  1219  (CD.  Cal.  1973). 

The  "pnvate  attorney  general"  situation  plainly  fits  here.  The  Court's 
Memorandum  Opinion  took  note  of  the  strong  Congressional  policy,  the  "de- 
tailed statutory  scheme  for  Indian  affairs,"  as  well  as  "the  vast  body  of  case 
law"  which  recognize  and  impo.se  the  obligations  of  a  trustee  on  the  defendant." 
Tliis  case  of  course  revolved  around  the  ol)ligations  of  the  trustee  in  the  area 
of  Indian  water  rights  when  the  trustee  is  faced  with  a  conflict  of  interest. 
That  issue  affects  large  numbers  of  Indians  throughout  the  country  and  has 
recently  received  attention  from  both  the  Executive,  from  tlie  President  on  down, 
and  the  Congress. 

In  his  historic  Message  to  Congress  on  Indian  Affairs  on  July  8.  1970,  the 
President  described  the  nature  of  the  problem  and  its  importance  to  Indians 
and  to  the  country. 

"The  United  States  Government  acts  as  a  legal  trustee  for  the  land  and 
water  rights  of  American  Indians.  These  rights  are  often  of  critical  economic 
importance  to  the  Indian  people;  frequently  they  are  also  the  subject  of 
extensive  legal  disinites.  In  many  of  these  legal  confrontations,  tJie  Federal 
govex'nment  is  facefl  with  an  inherent  conflict  of  interesit.  The  Secretary  of 
the  Interior  and  the  Attorney  General  must  at  the  same  time  advance  both 
the  national  interest  in  the  use  of  land  and  water  rights  and  the  private 
interests  of  Indians  in   land  which   the  government  holds  as  trustee. 

"Every  trustee  has  a  legal  obligation  to  advance  the  interests  of  the  bene- 
ficiaries of  the  tnist  without  reservation  and  with  the  highest  degree  of  dili- 
gence and  skill.  Under  present  conditions,  it  is  often  difficult  for  the  Depart- 
ment of  the  Interior  and  the  Department  of  Justice  to  fulfill  this  obligation. 
No  self-respecting  law  firm  would  ever  allow  itself  to  represent  two  opposing 
clients  in  one  dispute ;  yet  the  Federal  government  has  frequently  found  itself 
in  precisely  that  position.  There  is  considerable  evidence  that  the  Indians 
are  the  losers  when  su^-h  situations  arl.se.  More  than  that,  the  credibility  of  the 
Federal  government  is  damaged  whenever  it  appears  that  such  a  conflict  of 
interest  exists."  '* 


«  354  F.Supp.  at  256. 

"  President's  Message  on  Indian  Affairs.  116  Cong.Rec.  S.10894  at  10896  (July  9. 
1970),  also  published  1970  U.S.  Code  Conp.  &  Admin.  News,  2965  at  2972  and  H.  Doc. 
91-363,  91st  Cong.,  2d  Sess.  at  pp.  9-10.  Emphasis  in  original. 
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Tbe  conflict  of  interest  in  the  administration  of  Indian  affairs,  particularly 
in  the  water  rights  context,  has  also  been  examined  in  great  depfth  by  the 
Congress.  Hearings  Before  the  Subcommittee  on  Administrative  Practice  and 
Procedure  of  the  Committee  on  the  Judiciary,  U.S.  Senate,  92nd  Cong.,  1st 
Sess.,  on  Administrative  Practices  and  I'rocedures  Relating  to  Protection  of 
Indian  Natural  Resources,  Parts  1  through  7."  The  Senate  Subcommittee  on 
Indian  Affairs  of  the  Committee  on  Interior  and  Insular  Affairs  has  also 
held  hearings  (on  September  21,  1970)  on  the  President's  Recommendations 
on  Indian  Policy  which  focused  on  the  trust  respon.sibility  and  the  govern- 
ment's conflict  of  interest  in  Indian  v^ater  rights  cases.'* 

From  the  Congressional  hearings,  it  is  f^lear  tliat  most  all  of  the  nation's 
Indian  tribes  face  problems  very  similar  to  the  issues  that  plagued  tlie  Pyramid 
Lake  Tribe  for  so  long  and  were  finally  litigated  in  this  case.'"  It  is  also  clear 
that  the  Pyramid  Lake  problem  is  viewed  as  representative  or  symbolic  of 
the  problems  of  all  the  tribes.  In  his  testimony  before  the  Senate  Subcom- 
mittee on  Indian  Affairs,  then  Secretary  Hickel  cited  Pyramid  Lake  as  "a 
good  example  of  such  a  conflict  of  interest"  (p.  229)."'''  Senator  McGovern,  the 
Chairman  of  the  Subcommittee,  referred  to  Pyramid  I>ake  as  the  "outstanding 
example  of  the  conflict  of  interest  .situation"  (p.  231).  Later  Secretary  Hickel 
called  it  "a  perfect  example  of  that  internal  conflict"  (p.  231). 

The  point  of  al  of  this  is  that  the  outcome  of  this  case  should  contribute 
to  the  resolution  of  many  other  controversies  involving  Indian  natural  resources 
by  its  determination  of  the  standards  applicable  ito  the  discharge  if  the  gov- 
ernment's responsibility.  "Judgment  calls"  and  unreasoned  decisions  have,  we 
hope,  been  eliminated  from  tJie  Interior  Department's  manual  of  oi)erations. 
There  is  indeed  a  very  large  class  of  people  who  stand  to  benefit  from  this 
litigation. 

In  addition  tc  the  purely  Indian  aspects  of  this  case,  numerous  other  Con- 
gressional policies  were  effectuated  by  its  outcome  including : 

(1)  The  protection  of  endangered  species  ;"' 

(2)  An  end  to  the  senseless  waste  of  precious  water  resources;^* 

(3)  Preservation  of  a  unique  natural  resource  of  almost  incomi>ar9ble 
beauty ;'' 

(4)  Enhancement  of  outdoor  recreational  opportunities  for  a  vast  number 
of  Americans  ;"*  and 

(5)  Cui"tailing  the  pollution,  through  increased  salinity,  of  America's  most 
beautiful  desert  lake."'* 

Moreover,  this  is  not  a  case  in  which  the  "public  interest"  can  be  said  to  be 
splintered  as  between,  for  example,  economic  and  environmental  and  energy 
considerations.  There  are  no  adverse  cons«^iuences  of  enjoining  the  waste  of 
water.  The  Newlands  Project  wiW  continue  to  receive  all  the  water  it  needs. 
In  short,  the  ecological  balance  of  one  of  America's  major  river  systems  has 
been  restored  and  the  government  has  been  ordered  to  fulfill  its  fiduciary 
obligations  to  the  Pyramid  Lake  Tribe.  We  think  this  case  clearly  meets  the 
te.^  of  benefitting  a  large  class  of  people,  both  Indian  and  non-Indian,  by 
effectuating  numerous  interrelated,  strong.  Congressional  iwlicies. 


"  We  are  lodging  a  copy  of  these  volumes  with  the  Clerk.  The  Subcommittee  held 
hearings  on  the  Pj'ramld  Lake  Reservation  which  deals  exclusively  with  the  Pyramid 
Lake  problem  (Volume  6).  Hearings  were  also  held  In  Washington,  D.C.  (Volumes  1 
and  2),  Window  Rock,  Arizona  (Volume  ^),  Albuquerque,  New  Mexico  (Volume  4). 
Phoenix,  Sacaton  and  Parker,  Arizona  (Volume  5),  and  Sacramento,  California  (Vol- 
ume 7). 

18  These  hearings  have  not  been  published  but  the  Senate  Subcommittee  on  Admini- 
strative Practice  and  Procedure  has  printed  a  small  excerpt  of  the  testimony,  supra. 
Part  1.  pp.  228-2.32. 

"  During  the  Washington,  D.C.  hearings  alone,  representatives  of  over  thlrty-flve 
tribes  testified  before  the  Senate  Subcommittee  as  well  as  several  representntlves  of 
national  or  regional  Indian  organizations.  Virtually  every  witness  detailed  at  least 
one  Instance  In  which  Indians  were  victimized  by  the  trustee's  failure  to  fulfill  Its 
fiduciary  obligations.  The  Subcommittee  also  published  a  paper  by  Professor  Reld  Pey- 
ton Chambers  entitled  "A  Study  of  Administrative  Conflicts  of  Interest  In  the  Protec- 
tion of  Indian  Natural  Resources"  (at  pp.  2.S?!-249)  In  which  eight  actual  case  studies 
(including  I'yramld  Lake)  are  documented.  The  same  pattern  Is  repeated  during  the 
field  hearings. 

2"  This  and  subsequent  page  references  are  to  the  hearings  of  the  Senate  Subcom- 
mittee on  Administrative  Practice  and  Procedure,  stipra. 

"  .S.54  F.Supp.  at  25.5,  16  U.S.C.  §§  668bb(d)  and  742a. 

"4.3  U.S.C.  5  .372. 

==>  .3.')4  F.Supp.  at  2.55;  see  42  U.S.C.  §S  4321  et  seq.,  the  National  Environmental 
Policy  Act. 

="16  U.S.C.  S  460e. 

*«3.54  F.Supp.  at  255,  33  U.S.C.  5  46(?(a). 
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The  final  element  ne<led  to  qualify  for  attorneys'  fees  under  the  "private 
attorney  general"  theory  is  that  the  aw-ard  of  such  fees  is  essential  because 
of  the  necessity  for,  and  the  fiimncial  burden  of,  private  enforcement.  Obviously, 
there  is  no  alternative  to  private  enforcement  of  tlie  government's  fiduciary 
obligations  to  Indian  tribes  because  the  government  is  tlie  wrongdoer,  the 
defendant.  Until  the  enactment  of  the  President's  bill  to  establish  a  govern- 
ment funded  but  independent  Indian  Trust  Council  Authority  ^  or  a  similar 
entity  is  established,  private  enforcement  in  litigation  initiated  by  Indian 
tribes  is  a  necessity. 

It  is  etiually  obvious  \that  this  kind  of  litigation  is  Ijeyond  the  financial 
cai>acity  of  most  all  Indian  tribes.  The  extreme  poverty  prevalent  among 
Indians  is  a  fact  so  well  known  as  to  be  judicially  noticeable.^  Also,  as  this 
litigation  so  aptly  demonstrates,  natural  resources  litigation  against  tlie  gov- 
ernment is  complex  and  expensive.  Indeed,  the  financial  burdens  of  tihe  litiga- 
tion combined  with  the  poverty  of  most  Indian  tribes  probably  accoumt  for  the 
fact  that  iu  spite  of  the  numerous  documented  in.stances  of  governmental 
conflicts  of  interest  and  consequent  mishandling  of  Indian  trust  proi>erty, 
there  Jias  been  very  little  actual  litigation  in  his  field.  This  case  stands 
virtually  alone  in  seeking  to  prevent  continued  dissipation  of  trust  property  by 
the  trustee.  By  way  of  contrast,  Indian  cases  against  the  government  seeking 
monetary  relief  as  compensation  for  lost  as.sets  abound."'*  Clearly,  the  award 
of  attorneys'  fees  in  this  kind  of  litigation  would  have  the  salutary  effect 
of  helping  to  reverse  the  historical  i)attern  of  governmental  activity  bringing 
about  the  involuntary  transfer  of  Indian  property  to  non-Indians,  what  the 
Ninth  Circuit  Court  of  Appeals  has  aptly  termed  "a  gross  national  hypocrisy."  ^ 

For  these  reasons,  this  case  fits  perfectly  into  tlie  "private  attorney  general" 
category.  The  award  of  atorneys'  fees  and  other  litigation  expenses  is  not  only 
permissible  in  such  cases,  but  may  be  required  to  effectuate  national  policy. 
See  NAAGP  v.  Allen,  340  F.Sui)i).  703  at  709  (M.D.  Ala.  1972)  ("the  award 
loses  much  of  its  discretionary  character  and  becomes  a  part  of  the  effective 
remedy  a  court  should  fashion  to  encourage  public-minded  suits  and  to  carry 
out  congressional  policy")  ;  W)/att  v.  Stickney,  344  F.Supp.  387  at  409  (M.D. 
Ala.  1972)  ("in  order  to  eliminate  the  impediments  to  pro  bono  publico  litiga- 
tion and  to  carry  out  congre.ssional  policy,  an  award  of  attorneys'  fees  not 
only  is  essential  but  also  is  legally  required").  Or,  as  stated  in  La  Raza  Unida 
V.  Volpe,  supra.  57  F.R.E).  at  101,  "I'o  force  the  private  litigants  to  bear  their 
own  costs  here  would  be  tantamount  to  a  penalty,  and  it  seems  somewhat 
inequitable  to  punish  litigants  \^ho  have  policed  those  charged  with  imple- 
menting and  following  Congressional  mandates."  See  also  Vaughan  v.  Atkinson, 
supra,  applying  tJie  same  principle  in  an  admiralty  context. 


soSee  the  President's  July  8,  1970  Message  to  Congress,  stipra  n.  16.  and  S.4165 
(92nd  Conrf. ). 

"See,  e.g  .  President's  Message  to  Congress  on  Indian  Affairs,  supra  n.  16. 

=»See,  e.g.,  cases  annotated  under  28  U.S.C.  §1.505  and  25  U.S.C.  H  70  et.  acq.  and 
such  pre-Indlan  Claims  Commission  Act  cases,  for  which  special  jurisdictional  acts 
were  necessary,  such  as  Semirjole  Nation  v.  United  States.  .316  U.S.  286  (1942)  Sioux 
Trihe  v.  United  States.  316  U.S.  317  n942).  and  United  States  v.  Alcea  Band  of 
Tillamook.^.  .S29  U.S.  40  (1946)  and  .S41  U.S.  48  (1951).  See  generally  Cohen.  Federal 
Indian  Lav-  37.3-378  (1942  edition.  University  of  New  Mexico  Press). 

^United  States  v.  Ahtanum  Irrigation  District,  236  F.2d  321  at  3.38  (9th  Clr.  1956). 
cert,  denitd  352  U.S.  988.  For  the  sequel  see  the  same  case  at  330  F.2d  897  (9th  Clr. 
1964)  and  338  F.2d  307  (9th  Cir.  1964),  cert,  denied  381  U.S.  924.  The  Ahtanum  case 
was  concerned  with  the  validity  of  a  1908  water  contract  executed  bv  the  Secretary 
of  the  Interior  "on  hebalf  of  the  Yaltima  Indians"  which  conveyed  three-fourths  of 
the  Indians"  water  to  non-Indian  settlers  adjacent  to  the  Reservation.  The  Court  saw 
the  contract  in  the  context  of  the  nation's  historical  treatment  of  Indians  which  It 
described  eloquently  as  follows  : 

"Viewing  this  contract  as  an  improvident  disposal  of  three-fourths  of  that  which 
Justly  belonged  to  the  Indians,  it  cannot  be  said  to  be  out  of  character  with  the  sort 
of  thing  which  Congress  and  the  Department  of  the  Interior  has  [sic]  been  doing 
throughout  the  sad  history  of  the  Government's  dealings  with  the  Indians  and  the 
Indian  tribes.  That  history  largely  supports  the  statement :  "From  the  very  beginnings 
of  this  nation,  the  chief  issue  around  which  federal  Indian  policy  has  revolved  has 
been,  not  how  to  assimilate  the  Indian  nations  whose  lands  we  usurped,  but  how  best 
to  transfer  Indian  lands  and  resources  to  non-Indians." 

"The  numerous  sanctimonious  expressions  to  be  found  in  the  acts  of  Congress,  the 
statements  of  public  officials,  and  the  opinions  of  courts  respecting  "the  generous  and 
protective  .spirit  which  the  United  States  properly  feels  toward  its  Indian  wards",  and 
the  "  'high  standards  for  fair  dealing'  required  of  the  United  States  In  controlling 
Indian  affairs",  are  but  demonstrations  of  a  gross  national  hypocrisy."  236  F.2d  at 
337-3.38  (footnotes  and  citations  omitted). 
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The  i>enalty  aspect  is  even  greater  in  tliis  case  because  the  trustee's  miscon- 
duct has  brought  about  a  substantial  diminution  of  the  corpus  of  tihe  trust. 
It  was  the  illegal  conduct  of  the  Secretary,  the  Tribe's  trustee,  that  made  this 
litigation  necessary.  In  a  sense,  although  the  Tribe  was  successful  in  recov- 
ering a  portion  of  its  trust  corpus,  its  invaluable  water  and  fisihery  rights,  it 
was  accomplished  only  at  the  expense  of  another  -poi-tion  of  its  trust  assets, 
a  significant  part  of  the  tribal  treasury.  The  trustee's  illegal  conduct  should 
not  force  the  beneficiary  into  a  Hobsons  choice  between  expenditure  of  trust 
funds  or  acquiescence  in  the  loss  of  trust  water  and  fishery  rights.  The  Tribe 
should  be  made  whole  by  full  restoration  of  the  corpus  of  the  trust,  that  is, 
a  surcharge  should  be  imposed  upon  thetrustee  to  compensate  the  beneficiary 
for  its  mismanagement. 

Here,  the  plaintiff  itself  paid  directly  for  the  services  of  one  of  its  attor- 
neys, Robert  D.  Stitser,  while  its  other  attorneys  are  employees  of  the  Native 
American  Rights  P'und  who  require  fees  from  their  clients  only  when  there  is 
an  inability  to  pay,  as  in  the  case  of  court  awarded  fees.  However,  the  particu- 
lar arrangements  between  a  client  and  his  attorneys  are  not  material  to  the 
award  of  attorneys'  fees.  Clients  represented  by  so-called  public  interest  law 
firms  are  awarded  attorneys'  fees  on  an  equal  footing  with  attorneys  paid 
directly  by  their  clients.  Neicman  v.  Piggie  Park  Enterprises,  Inc..  supra; 
Miller  v.  Amusement  Enterpri.ses,  Inc.,  426  F.2d  534,  538  (5th  Cir.  1976)  ;  Lea 
V.  Cone  Mills  Corp.,  438  F.2d  86.  8S  (4th  Cir.  1971)  ;  Clark  v.  American  Marine 
Corp.,  320  F.Snpp.  709  (E.D.  La.  1970),  affirmed  437  F.2d  959  (5th  Oiir.  1971)  ; 
La  Raza  Unida  v.  Volpe,  supra,  57  F.R.D.  at  98.  As  stated  in  Clark  v.  American 
Marine  Corp.,  supra,  320  F.Supp.  at  711 : 

"Nor  does  it  matter  that  some,  or  even  perhaps  a  major  part,  of  plaintiffs' 
counsel  came  from  a  lawyer  who  was  on  the  staff  of  the  NAACP  Legal  Defense 
and  Educational  Fund.,  Inc.  .  .  .  [TJhe  statute  does  not  prescribe  the  payment 
of  fees  to  the  lawyers.  It  allows  the  award  to  be  made  to  the  prevailing  party. 
AVhether  or  not  he  agreed  to  pay  a  fee  and  in  what  amount  is  not  decisive.  .  .  . 
The  criterion  for  the  court  is  not  what  the  parties  agreed  but  what  lis  reason- 
able." 

Since  this  case  could  only  have  been  brought  by  a  private  i>arty  and  achieved 
the  effectuation  of  strong  public  policies  which  will  benefit  numerous  people,  it 
is  an  appropriate  one  for  the  award  of  attorneys'  fees  and  other  expenses  of 
litigation.™  La  Rasa  Unida  v.  Volpc,  supra,  57  F.R.D.  at  98. 

II 

28  u.s.c.  §2412  IS  not  a  bar  to  thi:  recovery  of  attorneys'  fees  and  other 

TJTIGATION   EXPENSES 

28  U.S.C.  §  2412  authorizes  a  judgment  for  costs,  "not  including  the  fees  and 
expenses  of  attorneys,"  against  an  official  of  the  Uniteti  States  acting  in  his  oflJ- 
cial  cai>acity.  The  usual  rule,  codified  in  §  2412,  is  that  attorneys'  fees  cannot 
be  awarded  against  the  government  unless  a  statute  so  i>rovides.  United  States 
V.  Worley,  281  U.S.  339,  344  1930). 

There  are  two  reasons  why  the  plaintiff  is  not  precluded  from  recovering 
attiorneys'  fees  and  other  expenses  against  the  government  here.  Recovery 
should  be  permitted  because  of  25  U.S.C.  §  175  and/or  because  the  plaintiff 
would  have  an  independent  cause  of  action  for  breach  of  fiduciary  obligations 
against  the  government. 
A.  25  U.S.C.  §  175. 

This  statute  provides : 

"In  all  States  and  Territories  where  there  are  reserv-ations  or  allotted  Indians 
the  United  States  attorney  shall  represent  them  in  all  suits  at  law  and  in 
equity." 

The  United  States  could  not  provide  the  plaintiff  with  legal  representation  in 
the  form  of  United  States  attorneys  because  the  legality  of  the  government's 
conduct  was  at  issue  and  the  government's  attorneys  represented  the  defendant. 
In  these  circumstances,  particularly  where,  as  here,  the  litigation  was  occa- 
sioned l)y  the  government's  breach  of  its  fiduciary  obligations  to  an  Indian  tribe, 
plaintiff  'oelieves  that  8  175  provides  the  re<iuisite  authority  for  the  award  of 
attorneys'  fees  against  the  government. 


^  The  maior  expense  other  than  attorneys'  fees  claimed  In  this  motion  Is  the  fees 
of  expert  wltnsses.  This  expense  Is  governed  bv  the  same  considerations  that  apply  to 
the  award   of  attorneys'   fees.   La   Raza   Unida  v.    Volpe,   supra,   57  F.R.D.   at   102. 
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The  only  case  known  to  the  plaintiff  in  which  §  175  was  urged  as  a  basis 
for  the  award  of  attorneys'  fees  is  United  States  v.  Gila  River  Pima-Maricopa 
Indian  Community,  391  F.2d  53  (9th  Cir.  190S).  This  case  was  brougiht  by  the 
United  States  to  condemn  certain  interests  in  Indian  lands  for  military  pur- 
poses. The  District  Court  had  awarded  attorneys'  fees  to  the  defendant  tribe 
relying  on  §  175.  The  Court  of  Appeals  reversed,  holding,  "with  regret,"  that 
^  175  did  not  con.stitute  a  salficiont  authorization  for  the  award  of  aittomeys' 
fees  given  the  facts  if  that  case.  The  Gila  River  case  is  disitdnguisihable  on  at 
least  four  grounds. 

First,  it  was  decided  before  the  significaiiit  changes  in  the  law  regarding 
the  imposition  of  attorneys'  fees  .si-iarked  by  Newman  v.  Piggie  Park  Enter- 
prises, Ine.,  supra,'^'  and  Mills  v.  Electric  Auto-Lite  Co.,  supra.  Without  excep- 
tion, every  case  dealing  with  attorneys'  fees  cited  in  part  I  of  tliis  Memorandum 
was  decided  during  the  past  three  years.  There  can  be  no  question  but  that 
the  entire  climate  of  opinion  regarding  the  power  and  right  of  a  court  of  equity 
to  award  attorneys'  fees  has  shifted  so  that  such  awards  are  now  looked  upon 
as  the  rule  rather  than  the  exception  in  public  interest  litigation.  When 
Gila  River  was  decided,  the  ussual  rule  was  that  plaintiffs  wei"^  to  be  awarded 
attorneys'  fees  "only  to  the  extent  that  .  .  ,  defenses  had  been  advanced  'for 
puri>oses  of  delay  and  not  in  good  faith.'  "  Newman  v.  Piggie  Park  Enterprises, 
supra  at  401."- 

Second,  in  Gila  Riv^r  the  government  was  fiilfilling  a  proper  governmental 
function  in  bringing  the  suit.  It  is  true  that  the  government  w^as  involved  in  a 
conflict  of  interest  situation  but  the  conflict  was  inevitable  and  there  was  noth- 
ing improper  about  it.  In  this  case,  liy  contrast,  the  government  acted  improp- 
erly, in  violation  of  both  its  fiduciary  obligations  to  the  plaintiff  and  its  duty 
to  prevent  waste  (*f  water,  and  it  was  this  misconduct  that  precipitated  this 
litigatinn.  If  the  government  had  acted  proiierly.  this  suit  would  not  have  been 
neoesary  and  the  plaintiff  would  not  have  had  to  expend  its  meagre  resources 
for  this  purpose. 

Third,  in  Gila  River  the  government  actually  bestowed  some  benefits  by 
compensating  the  tribe  for  the  use  of  its  land.  It  is  not  inequitable  for  the 
tribe  to  pay  for  its  .ittorney  out  of  the  proceeds  of  the  condemnation  award. 
Indeed,  contingency  fee  arrangements  of  this  kind  In  condemnation  cases  are 
frequent.  The  tril)e  had  the  option  of  accepting  the  government's  offer  and  not 
litigating.  Here,  there  is  no  award  of  damages.  The  plaintiff  is  required  to  fin- 
ance this  litigation  from  sources  of  income  unrelated  to  this  case.  And  the 
1,ribe  had  no  choice  but  to  litigate  in  order  to  protect  its  water  and  fishery 
rights  from  continued  destruction  and  infringement  by  the  government. 

Fourth,  and  perhaps  most  importantly,  the  Gila  River  case  does  not  satisfy 
any  of  the  criteria  that  have  developed  over  the  years  for  awarding  attorneys' 
fees.  There  was  no  bad  faith  or  obdurate  behavior  on  the  part  of  the  govern- 
ment nor  w^as  there  a  common  fund  situation.  And  the  "private  attorney  gen- 
eral" model  did  not  fit  since  the  case  did  not  involve  the  effectuation  of  strong 
(indeed  any)   Congi-essional  policies,  nor  did  it  benefit  a  large  class  of  people. 

This  case  then  poses  the  §  175  argument  in  the  strang'?st  possible  context 
for  the  award  of  attorneys'  fees  to  an  Indian  tribe.  Where  the  government 
has  not  only  failed  to  represent  an  Indian  tribe,  but  through  its  misconduct 
(breach  of  fiduciary  obligations)  has  made  it  necessary  for  the  tribe  to  liti- 
gate, at  great  expense,  against  the  government  to  protect  its  rights  and  prop- 
erty, §  175  should  be  held  to  authorize  the  award  of  attorneys'  fees  and  other 
litigation  expenses. 

B.  Plaintiff  has  an  independent  cause  of  action  for  the  expenses  of  this 
litigation 

This  case,  and  this  motion  for  attorneys'  fees  and  other  litigation  expenses, 
is  unique  because  plaintiff  has  an  independent  cause  of  action  for  damages 
C00i.si.;ned  by  tlie  government's  breach  of  its  fiduciary  obligations.  That  is, 
whereas  in  the  normal  case  attorneys'  fees  are  awarded  as  ancillary  relief  in- 
separable from  the  main  cause  of  action,  here  the  award  of  attorneys'  fees 
are  predicated  upon  an  independent  theory  of  recovery.  By  failing  to  fulfill 
his  fiduciary  obligations,  the  Swretary  damaged  the  Triiie  not  only  by  illegally 

^^Thp  Gila  River  case  was  decided  by  the  Ninth  Circuit  on  March  6.  1968.  twelve 
flays  before  the  Supreme  Court  per  curiam  decision  In  'Newman  came  down. 

32  Actually,  the  change  In  the  law  that  Is  most  relevant  to  this  case  (and  to  Oila 
Rtver)  did  not  come  until  the  MiUa  decision  In  1970  because  Newman  turns  on  a 
statute  specifically  authorizing  attorneys'  fees.  MiUs  did  not. 
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diverting  water  awav  from  Pyramid  Lake,  but  also  by  placing  the  burden  of 
this  litigation  on  the  Tribe's  treasury.  There  is  no  questiom  but  that  the  gov- 
ernment is  liable  to  the  Tribe  for  the  damages  occasioned  by  its  breach,  which 
in  tins  case  includes  the  expenses  of  this  litigation.  Vaughan  v.  Atkinson, 
supra  See  the  Supreme  Court's  comment  on  the  Vaughan  case  in  Fleischmann 
V.  Maier  Brewing  Co.,  386  U.S.  714,  718  (1967)  which  draws  the  distinction 
between  awarding  counsel  fees  as  an  item  of  compensatory  damages  and  as  a 
separate  cost  to  be  taxed.  (Jiven  this  independent  theory  of  recovery,  it  would 
be  an  absurd  result  if  the  Tribe  were  required  to  bring  an  independent  action  in 
another  court  to  recover  attorneys'  fees  and  other  litigation  expenses  when 
this  Court  is  obviously  best  suited  to  determine  what  that  award  should  be. 

The  existence  of  this  independent  basis  for  recovery  of  attorneys'  fees  should 
take  this  case  out  from  under  the  rule  that  attorneys'  fees  cannot  be  awarded 
against  the  government  unless  a  statute  so  provides.  In  fact,  the  Tribe  has  a 
separate  and  independent  cause  of  action  for  attorneys'  fees,  obviating  the 
necessity  for  an  Act  of  Congress. 

That  the  Tribe  does  have  a  right  of  action  against  the  government  for  dam- 
ages for  breach  of  fiduciary  obligation  is  amply  supported.  28  U.S.C.  §  1505 
(see  Act  of  May  24,  194S).  63  Stat.  102,  amending  §  24  of  the  Act  of  August  13, 
1946,  60  Sta,t.  1049  at  1055)  ;  Seminole  Nation  v.  United  States,  316  U.S.  286 
(1942)  ;  Navajo  Tribe  of  Indians  v.  United  States,  364  F.2d  320  (Ct.  CI  1966)  ;  =» 
Menominee  Trihe  of  Indians  v.  United  States,  101  Ct.Cl.  10  (1944)  ;  Hebah  v. 
United  States,  428  F.2d  1334  (Ct.Cl.  1970)  •  Mason  v.  United  States,  461  F.2d 
1364    (Ct.Cl.    1972).    certiorari    granted   41    U.S.L.W.    3391-3392    (January    15, 

1973). 

The  Mason  case  is  particularly  instructive.  The  United  States  was  held 
liable  to  the  estate  of  a  restricted  Osage  Indian  for  breach  of  fiduciary  dr.ty 
because  it  paid  inheritance  taxes  to  the  State  of  Oklahoma  from  funds  of  the 
estate,  as  retpiired  by  the  Supreme  Court's  decision  in  West  v  Oklahoma  Tax 
Commission,  334  U.S.  717  (1948).  The  Court  of  Claims  held  that  proper  con- 
duct for  tlie  fiduciary  would  have  I)een  to  attempt  to  overrule  West  because 
intervening  decisions  of  the  Supreme  Court,  lower  federal  courts  and  execu- 
tive agencies  made  West's  continuing  validity  suspect. 

The  government  has  argued  in  its  Supreme  Court  brief**  that  the  fiduciary 
standard  imposed  by  the  Court  of  Claims  was  too  severe,  "something  akin  to 
an  insurer's  absolute  liability  rather  than  to  the  standard  of  good  faith  com- 
petence applicable  to  trustees  in  general."  "^  But  the  government  admits  in  its 
brief  that  the  government  is  liable  to  the  Indian  beneficiary  in  a  .suit  in  the 
Court  of  Claims  for  damages  arising  from  its  administration  of  Indian  affairs 
when  its  conduct  is  "unreasonable,"  when  the  government  fails  to  exercise  such 
care  and  skill  as  a  man  of  ordinary  prudence  would  exercise  in  dealing  with 
his  own  property.^* 

The  conduct  of  the  government  disclosed  in  the  record  before  tMs  Court 
fails  to  meet  even  the  most  minimal  fiduciary  standards.  This  Court  so  held, 
describing  the  chfiilenged  Secretarial  action  as  "unlawful,"^  "arbitrary,'"* 
"capricious,"  ^  "an  abuse  of  discretion,"  "^'  and  "defective  and  irrational  because 
it  fails  to  demonstrate  an  adequate  recognition  of  his  fiduciary  duty  to  the 
Tribe."  *^  In  short,  the  government's  conduct  here  does  not  come  close  even  to 
meeting  the  standards  it  admits  are  applicable  in  its  Mason  brief,  to  say  nothing 


3*  Both  Seminole  and  Navajo  Trihe  were  cited  and  relied  upon  In  the  Court's  Novem- 
ber 8,  1972  Memorandum  Opinion.  .354  F.Supp.  at  256. 

^  Appended  to  this  Memorandum  as  Exhibit  A 

^Government's  Brief,  pp.  12-13. 

^  Government's  Brief,  p.  7.  It  Is  certainly  arguable,  and  we  are  sure  that  the  re- 
spondents in  Mason  will  argue,  that  the  Kovernment  should  be  held  to  a  higher  standard 
of  care  and  skill  than  "the  man  of  ordinary  prudence."  See,  e.g..  II  Scott,  The  Law 
of  Trusts  (3d  Ed.),  §  174,  p.  1410  : 

"It  may  be,  however,  that  a  particular  trustee  has  greater  skill  or  more  facilities 
than  those  of  the  ordinary  prudent  man.  In  such  a  case  he  Is  under  a  duty  to  exercise 
the  skill  that  he  has  and  to  employ  the  facilities  which  are  available  to  him.  If  he  Is 
in  a  position  to  do  better  than  the  ordinary  man,  it  is  not  enough  to  do  what  the 
ordinary  man  would  do." 

At  any  rate,  this  is  the  issue  that  the  Supreme  Court  will  soon  resolve.  For  the 
purposes  of  this  case,  however,  the  difference  in  standards  is  only  of  academic  interest 
since  the  government's  conduct  violated  even  the  minimal  standards  applicable  to 
trustees.  See  the  accompanying  text. 

^  354  F.Supp.  at  260,  paragraph  1  ;  354  F.Supp.  at  257  and  258. 

38  354  F.Supp.  at  256  and  258. 

'»  T(J.  at  256. 

«>  Id.  at  257  and  258. 

"  Id.  at  257. 
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of  the  more  stringeiiit  standards  to  which  it  was  held  by  the  Court  of  Claims. 

Given  the  government's  breach  of  its  fiduciary  obligations  to  the  Tnbe, 
its  liability  for  the  l^ibe's  expenses,  including  attorneys  fees,  incurred  in 
restoring  and  preser\'ing  the  corpus  of  the  turst,  necessarily  follows.  Indeed, 
the  leading  Supreme  Court  case  on  the  award  of  attorneys'  fees  in  the  common 
fund  situation  involved  exactly  this  .situation,  Spragiie  v.  Twonic  ^aUonal 
Bank  307  TT.S.  161  (1939),  same  case  on  remand,  28  F.Supp.  229  (D.  Maine 
1939)'  110  F2(l  174  (1st  Cir.  1910).  Another  leading  case  discussed  and  ap- 
proved in  Spraguc,  307  U.S.  at  169,  also  on  point  is  Internal  Improvement  Fund 
V.  Greenough,  105  U.S.  527  (1882).  United  States  v.  Equitable  Trust  Co.,  283 
U  S.  738  (1931)  awarded  attorneys'  fees  in  a  suit  brought  by  an  Indian's  next 
friend  to  recover  the  Indians  trust  property  which  the  Secretary  of  the 
Interior  had  illegally  permitted  to  be  taken  away  fi-om  him.  The  fees  came 
out  of  funds  held  by  the  United  States. 

It  is  basic  black  letter  law  that : 

"Where  litigation  respecting  an  exjiress  tnist  was  necessitated  or  occasioned 
by  some  fault  or  misconception  of  duty  on  the  part  of  the  trustee,  the  courts 
tend  to  impose  any  allowance  made  for  costs  or  attorneys'  fees  upon  the  trustee 

indiwdually."  ^     .  .     ^       , 

Annotation,  "Allowance  of  attorneys'  fees  in,  or  other  costs  of,  litigation  by 
beneficiarv  resi>ecting  trust,"  9  A.L.R.  2d  1132  at  1243.  See  cases  cited  at 
9  A.L.R.  '2d  1243  et  seq.  and  1249  et  seq.  The  following  federal  court  cases 
confirm  and  follow  this  rule:  Crufcher  v.  Joyce,  146  F.2d  518  (10th  Oir.  1945)  ; 
Wolff  v.  Calla.  228  F  Supp.  891  (E.D.  Pa.  1968)  ;  Cleveland  v.  Second  National 
Bank  d  Trust  Co..  149  F.2d  466  (6th  Cir.  1945)  ;  Tevander  v.  Ruysdael,  299  F. 
746  (7th  Cir.  1924).  See  al.so  Re  liansch's  Estate,  115  N.Y.S.2d  278,  280  App.Div. 
482  (1952). 

Attorneys'  fees  have  been  awarded  as  an  independent  measure  of  damages 
in  analogous  circumstanc-es.  In  Kerr  v.  Cit.y  of  Chicago,  424  F.2d  1134  (7th  Cir. 
1970),  cert,  denied  400  U.S.  833,  and  United  States  v.  McLeod,  385  F.2d  734 
(5th  Cir.  1967),  attorneys'  fees  were  awarded  as  an  integral  part  of  plaintiff's 
damages,  just  as  medical  expenses  are  included  as  an  element  of  damages  in 
personal  injury  actions.  Both  of  tliese  eases  involved  infringement  on  the  plain- 
tiffs' civil  rights  by  local  government  officials.  They  hold  that  such  plaintiffs 
are  entitled  to  recover  attorneys'  fees  incurrefl  as  a  foreseeable  result  of  the 
wrongful  and  illegal  acts  of  the  defendant.  Kerr  v.  City  of  Chicago,  supra.  424 
F.2d  at  1141.  Judge  Wisdom's  statement  in  United  States  v.  McLeod,  supra,  is 
equally  applicable  here. 

"In  order  to  grant  full  relief  in  this  case,  we  must  see  that  as  far  as  possil)le 
the  persons  who  were  arrested  and  prosecuted  in  violation  of  [law]  are  placed 
in  the  position  in  which  they  would  have  stood  had  the  county  not  acted  un- 
lawfully. Only  in  this  manner  may  we  be  sure  that  the  possibility  of  unlawful 
arrest  and  prosecution  will  not  deter  Negi-oes  from  i>articipating  in  tho  voting 
process.  .  .  .  The  Court  can  and  must,  however,  do  all  within  its  power  to 
eradicate  the  effect  of  the  unlawful  prosecutions  in  this  case.  We  therefore 
bold  that  the  district  court  should  enter  an  order  requiring  the  approimate 
officials  of  Dallas  County  to  return  all  fines,  and  t-o  expunge  from  the  record 
all  arresits  and  convictions  resulting  from  the  prosecutions  which  form  the 
basis  for  these  suits.  The  individuals  so  prosecuted  w^oiild  not  have  had  to  bear 
the  costs  of  their  defense  had  these  prosecutions  been  enjoined  as  they  should 
have  been.  The  district  court's  order  should  therefore  include  a  requirement 
that  the  county  reimburse  the  individuals  involved  for  the  costs,  including 
■reasonable  attorneys'  fees,  incurred  in  the  defense  of  the  state  criminal  prose- 
cutions." 385  F.2d  at  749-750. 

Similarly,  the  award  of  attorneys'  fees  is  necessary  to  make  the  plaintiff 
whole,  so  that  it  is  placed  in  the  position  in  which  it  would  have  stood  had  the 
goveirnraent  not  acted  unlawfully.  The  Tribe  would  not  have  had  to  bear  the 
exi>enses  of  this  litigation  if  the  government  had  fulfilled  its  fiduciary  obliga- 
tions. Kerr  and  McLeod  certainly  stand  for  the  proposition  that  the  plaintiff  is 
entitled  to  recover  as  damages  attorneys'  fees  and  other  litigation  expenses 
incurred  as  a  foreseeable  residt  of  the  defendants'  wrongful  and  illegal  con- 
duct. See  also  Vaughan  v.  .Atkinson,  supra.  The  case  is  obviously  far  more 
eomi>elling  when  the  defendant  stands  in  a  fiduciary  relationship  with  the 
plaintiff. 


**  The  phrase   "Independent   measure  of  damages"    In   this   context  Is   used   by   way   of 
contrast  to  the  award  of  attorneys'  fees  as  relief  ancillary  to   another  cause  of  action. 
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Another  category  of  cases  also  supports  the  plaintiffs'  right  to  recovery 
Thev  involve  Title  V  of  the  I.abor-Management  Reporting  and  Disclosuje  Act 
(the  "Landrum-Gritfin  Act"),  29  U.S.C.  §501.  The  relevant  <^ses  are  Bakery 
and  Confectionery  Workers  International  Union  v.  iJatwer  118  U.SApp.D.C. 
269  335  F2d  691  1964)  ;  Retail  Clcrka  Union,  Local  6J,8  v.  Retail  Clerks  Int. 
Asrn  299  F  Supp  1012  (D.  D.C.  1969)  and  Cefalo  v.  International  Union  of 
Dist.'sO  United  Mine  Workers,  311  F.Supp.  946   (D.  D.C.  1970).  See  also  Hall 

'  Title  29  use  §  501(a)  e.stal)lishes  a  trust  relationship  between  the  officers 
of  a  labor  organization  and  its  members.  Pur.«uant  to  29  U.S.C.  §  501(b),  any 
member  of  a  labor  organization  may  bring  suit  in  federal  district  court  against 
union  officials  alleged  to  have  violated  their  trust  responsibilities.  Section 
501(b)  further  provides  that  "the  trial  judge  may  allot  a  reasonable  part  ot 
the  recovery  in  any  [such]  action  ...  to  pay  the  fees  of  counsel  prosecuting 
the  lawsuit  at  iiie  instance  of  the  member  of  the  labor  organization  and  to 
compensate  such  member  for  any  expenses  necessarily  paid  or  incurred  by  Mm 
in  connection  with  the  litigation." 

Defendants  in  Title  V  action  have  argued  that  attorneys   fees  awarded  pur- 
suant to  §  501(b)   are  limited  to  a  reasonable  part  of  a  monetary  "recovery. 
In  rejecting  itlrat   contention,   this  Court   and   the   Court  of  Appeals   for   this 
Circuit  have  relied  on  the  breach  of  trust  aspects  of  the  plaintiffs'  cases. 

"Congress  in  section  501(a)  has  deflnetl  the  fiduciary  status  of  union  offi- 
cers. They  are  to  execute  their  trust  for  the  benefit  of  the  organization  and  its 
members.'  Should  such  officers  violate  their  trust,  a  member  of  the  union  is 
authorized   under   section   501(b)    to   initiate   steps   looking   toward    remedial 

action.  ...  .  ,,  .  i. 

[TJhe  accomplishment  of  benefits  to  the  membership  as  appropriate 
relief"  might  well  be  achieved  under  court  autliority  wiUiout  monetary  "recov- 
ery" as  such.  The  payment  of  fees  and  reimbursement  of  exix'nses  incurred 
bwame  the  obligation  of  the  International  under  traditional  equitable  principles 
which  w^re  simply  called  into  play  pursuant  to  the  authorization  for  action 
under  section  501.  The  claimetl  limitation  relied  upon  by  the  appellant  does 
not  exclude  the  Internationars  liability  for  reasonable  fees,  properly  earned. 
Rather  tihe  language  is  i>ermissive.  It  means  no  more  than  this :  where  a  mone- 
tary recovery  has  in  fact  been  achieved,  that  fund  may  constitute  a  source  from 
Which  the  trial  judge  "may  allot  a  reasonable  part"  for  the  payment  of  counsel 
fees  and  disbursements. 

Baker.y  and  Goniectionery  Workers  International  Union  v.  Ratner,  supra, 
335  F.2d  at  696-697.' 

The  cases  awarding  attorneys'  fees  in  Title  V  actions  hold,  in  essence,  that 
violations  of  §  501(a)  trust  obligations  give  rise  to  a  "traditional,  equitable" 
entitlement  to  attorneys'  fees  and  to  reimbursement  of  expenses  even  where 
damages  are  not  sought.  The  permissive  language  of  §  501(b)  is  construetl  so 
as  not  to  interfere  ^^^th  or  otherwise  limit  tins  traditional  equitable  relief. 
The  same  traditional  and  equitable  principles  give  rise  to  the  Tribe's  cause 
of  action  against  the  Secretary  for  recovery  of  its  attorneys'  fees  and  litiga- 
tion expenses  incurred  in  remwlying  the  Secretary's  breach  of  trust. 

The  existence  of  this  independent  cause  of  action  for  damages  occasioned 
by  the  Secretary's  breach  of  trust  takes  this  case  out  from  under  the  rule 
requiring  si^ecific  statutory  authorization  for  awarding  attorneys'  fees  against 
the  government.  At  least  part  of  the  justification  for  requiring  statutory  auitihoT- 
ization  is  the  rule  that  public  monies  cannot  be  paid  out  unless  there  is  an 
apijropriation  by  Congress.  Here  there  is  already  Congressional  consent  to 
awarding  the  plaintiff  damages  occasioned  by  the  government's  breach  of  its 
fiduciary  obligations.  28  U.S.C.  §§  1491  and  1505,  Mason  v.  United  States,  supra, 
Menominee  Trihe  v.  United  States.  101  Ct.Cl.  10  (1944),  Navajo  Tribe  v.  United 
States,  supra.*^  There  is  no  need  for  any  more  express  authorization.   Hence, 

« An  alternate  jurisdictional  basis  Is  th-^  Federal  Tort  Claims  Act,  28  U.S.C. 
§§  1346(b).  2674  and  2080.  pursuant  to  which  the  federal  district  courts  have  .iurls- 
dlctlon  to  award  money  damages  against  the  T^nlted  States  caused  by  the  "negligent 
or  wrongful  act  or  omission"  of  any  government  employees  (§  l.S46(h'i)  "in  the  same 
manner  and  to  the  same  extent  as  a  private  Individual  [would  be  liable]  under  like 
circumstances"  (§2674).  See.  e.fl.,  Rnyonier  Inc  v.  Vnited  ftfates.  .3.')2  U.S.  .31,5  (1057). 
holding  the  United  States  liable  for  the  negligence  of  Forest  Service  employees  in 
falling  to  control  a  fire,  and  Sivanner  v.  United  States.  .300  F.Supp.  1183  (M.D.  Ala. 
1070).  406  F.2d  716  (.5th  Clr.  1060),  holding  the  United  States  liable  for  breach  of  Its 
special  dutv  to  use  reasonable  care  to  protect  an  employee  whom  It  has  reasonable 
cause  to  believe  Is  endangered  as  a  result  of  the  performance  of  his  governmental 
duties.  These  cases  suggest  that  the  government  would  be  liable  for  Its  negligent  mis- 
management of  Us  special  fiduciary  duties  to  the  Tribe  In  the  same  manner  and  to 
the  same  extent  as  a  private  trustee  under  like  circumstances. 
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the  usual  rationale  for  denying  the  award  of  attorneys'  fees  against  the  govern- 
ineiit  has  no  application  here. 

Plaintiff  contends  that  this  Court  has  jurisdiction  to  award  attorneys'  fees 
against  the  goveriunent  as  part  of  its  inJierent  equitable  powers  once  it  is 
determined  tliat  28  U.S.C.  §  2412  does  not  bar  suoli  a  result.  That  is,  no  specific 
statutory  grant  of  jurisdiction  is  necessjiry  to  support  an  award  of  attorneys' 
fees.  See  State  of  Utah  v.  United  States,  304  F.2d  23  (lOtli  Oir.  1962)  ;  Fairmont 
Creamery  Co.  v.  Minnesota,  275  U.S.  70  (1927)  ;  Sims  v.  Amos,  supra;  La  Raza 
Unida  v.  Volpe.  supra,  57  F.R.D.  at  101-102,  n.  11.  However,  sihould  the  Court 
determine  that  an  affirmative  grant  of  jurisdiction  is  essential  to  award  attor- 
neys' fees  and  other  litigation  expenses  in  itlie  peculiar  circumstances  presented 
here,  it  would  still  be  appropriate  for  this  Court  to  determine  the  amount  of 
tliat  award.  With  such  a  declaration  from  this  Court,  itlie  plaintiff  wtould  then 
l)e  able  to  invoke  the  jurisdiction  of  the  Court  of  Claims  pursuant  to  28  U.S.C. 
§§1491  and  1505'*  or  of  a  federal  disitriet  count  pursuant  to  28  U.S.C. 
§  1346(b)  to  enforce  the  judgment.  This  Court  is  obviously  best  suited  to  deter- 
mine what  constitutes  a  proper  award  for  attorneys'  fees  and  other  litigation 
expenses  in  this  case.  It  would  be  senseless  to  litigate  this  issue  anew  in  the 
Court  of  Claims  or  any  other  court. 

Ill 

THE  ADMINISTRATIVE  PROCEDURE  ACT  CONSTITUTES  A   WAIVER  OF  THE  GOVERNMENT'S 
IMMUNITY   TO   AWARDS    OF   ATTORNEYS'    FEES    AND    OTHER   LITIGATION    EXPENSES 

The  rationale  for  not  awarding  attorneys'  fees  and  otlier  litigation  expenses, 
or,  for  that  matter,  even  taxable  costs  against  the  government,  in  the  absence 
of  statutory  authorization,  ultimately  traces  to  its  sovereignty.  See  Fairmont 
Creamery  Co.  v.  Mimiesota,  supra ;  United  States  v.  Chemical  Foundation,  111 
U.S.  1,  20  (192G).  It  follows  that  a  statute  waiting  the  government's  sovereign 
immunity  from  suit  also  waives  its  immunity  from  liability  for  costs  and  at- 
torneys' fees.  Reconstruction  Finance  Corp.  v.  J.  G.  Menihan  Corp.,  312  U.S.  81 
(1941). 

The  Court  of  Appeals  for  this  Circuit  has  held  that  the  Administrative  Pro- 
cedure Act  constitutes  an  uneiiuivocal  waiver  of  sovereign  immunity.  Scanwell 
Laboratories,  Inc.  v.  Shaffer,  137  U.S.AApp.D.C.  371,  424  F.2d  859,  873-874 
(1970).  Applying  the  reasoning  of  Reconstruction  Finance  Corp  v.  J.  G.  Meni- 
han Corp.,  supra,  to  the  waiver  efCectuated  by  the  A.P.A.  requires  a  holding 
that  tlie  Act  also  waives  the  government's  immunity  from  liability  for  costs 
and  attorneys'  fees,  thus  placing  "[the  government]  upon  an  equal  footing 
with  private  parties  as  to  the  usual  incidents  of  suits  in  relation  to  the  pay- 
ment of  costs  and  allowances."  312  U.S.  at  85-86. 

Because  Reconstruction  Finance  Corp  v.  J.  G.  Menihan  Corp.  is  so  central 
to  this  argument,  and  so  controlling,  it  merits  further  discussion.  The  Recon- 
struotion  Finance  Corporation  (R.F.C.)  purchased  certain  property  of  a  corpo- 
ration, including  its  trademarks,  and  then  sued  the  Menihan  Corporation  to 
enjoin  its  use  of  the  trademarks.  R.F.C.  lost  the  suit,  but  the  district  court 
denied  ]\Ienihan's  applieati<m  for  costs  and  other  allowances.  The  Court  of 
Appeals  for  the  Second  Circuit  reversed  the  denial  of  the  application  and  the 
Supreme  Court  unanimously  affirmed. 

"Congress  has  expressly  provided  that  the  Recon  at  ruction  Finance  Corpora- 
tion shall  have  povA'er  "to  sue  and  be  sued,  to  complain  and  to  defend,  in  any 
court  of  competent  jurisdiction.  State  or  Federal."  There  is  nothing  in  the 
statutes  governing  its  transactions  which  .suggests  any  intention  of  Congress 
that  in  suing  and  being  sued  the  Corporation  should  not  be  subject  to  the  ordi- 
nary incident  of  unsuccessful  litigation  in  being  liable  for  tlie  costs  which 
magh,t  properly  be  awarded  against  a  private  partv  in  a  similar  case."  312  U.S. 
at  83. 

Similarly,  there  is  nothing  in  the  Administrative  Procedure  Act  to  suggest 
any  intention  of  Congress  that  "in  being  sued"  governmental  agencies  should 
not  be  liable  for  the  ordinary  incidents  of  .successful  litigation.  And  these 
incidents,  the  Supreme  Court  held,  include  both  taxable  costs  and  attorneys' 
fees.  312  U.S.  at  85. 


**  This   Court   has   concurrent   jurisdiction   with   the   Court   of  Claims   over   claims   not 
exceeding  $10,000  against  the  United  States.  28  U.S.C.  §  1346(a)  (2). 
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The  Court  followed  the  rule  that  waivers  by  Congress  of  governmental  im- 
munity from  suit  should  be  liberally  construed— "that  being  in  line  with  the 
current  disfavor  of  the  doctrine  of  govenuiiental  imniuraty.     612  U.b.  at  »4. 

"We  apply  the  principle  that  there  is  no  pr&sumption  that  the  agent  is 
clothed  with  sovereign  immunity.  We  look  ...  to  see  whet-her  Congress  has 
endowed  [the  RF.C]  with  that  immunity  and  we  find  no  indications  w^hatever 
of  such  an  intent.  We  apply  the  fartlier  principle  tliat  the  words  "sue  and 
be  sued"  normally  include  the  natural  and  appropriate  incidents  of  legal  pro- 
ceedings." 312  U.S.  at  85.*=  .         ..        „         ^  A^    ,-,       ^v,^ 

Identical  principles  applv  here.  The  Administrative  Procedure  Act,  like  the 
legislation  establishing  the  R.F.C.,  waives  the  government's  immunity  from 
suit  Soanwell  Luhoratorics  v.  Shaffer,  stipra.  As  a  corollary  to  that  waiver 
of  sovereign  immunity,  courts  have  the  authority  to  award  costs,  attorneys' 
fees  and  other  litigation  expenses  against  the  government  in  appropriate  cases 
brought  imder  the  A.P.A.  When  interpreting  a  statute  to  permit  the  award  of 
attorneys'  fees  is  consistent  with,  and  indeed  helps  to  effectuate  the  Congres- 
sional purpose,  the  courts  will  not  construe  the  statute  to  circumscribe  their 
powder  to  grant  aiJi^ropriate  remedies.  Mills  v.  Electric  Auto-Lite  Co.,  396  U.S. 
375  at  390-391  (1970). 

As  reviewed  above,  there  could  not  be  a  more  appropriate  case  for  such  an 
award  than  this  case.  Awarding  attorneys'  fees  and  other  litigation  exix-nses 
in  A.P.A.  cases  would,  of  course,  strengthen  immea.surably  the  legislative  pur- 
pose of  encouraging  judicial  review  of  agency  action.  See,  e.g.,  Abbott  Labora- 
tories V.  Gardner.  387  U.S.  136  (1967).  Barlow  v.  Collins,  397  U.S.  159  (1970). 
and  Citizens  to  Preserve  Overton  Park  v.  Volpe,  401  U.S.  402  (1971).  See  also 
The  Allocation  of  Fees  after  Mills  v.  Electric  Auto-Lite  Co.,  38  U.  Chi.  L.  Rev. 
316  at  329-330  (1971). 

IV 

TJIE  AMOUNT  OF  ATTORNEYS'  FEES 

The  Affidavit  of  Robert  I).  Stitser  lists  the  number  of  hours  balled  to  his 
client  for  his  services  provided  in  connection  with  this  litigation.  As  stated  in 
his  affidavit,  the  Tribe  was  billed  at  the  rate  of  $30.00  per  hour  for  these 
services.  Mr.  Sititser's  usual  billing  rate  is  higher.  He  bills  the  Tribe  at  a  re- 
duced rate  becauvse  its  cause  is  worthy,  its  needs  great,  and  its  income  meagre. 

The  Affidavit  of  Robert  S.  Pelcyger  lists  the  estimated  hours  exi>ended  by 
attorneys  employed  by  the  Native  American  Rights  Fund  in  connection  with 
this  litigation,  but  does  not  place  a  dollar  value  on  those  efforts. 

The  plaintiff  will  defer  couvpletely  to  the  Court's  judgment  in  placing  a  value 
on  all  of  their  attorneys'  efforts.  Hours  expended  are,  of  course,  only  one  of 
the  factors  considered  by  the  courts  in  awarding  fees.  The  pertinent  factors 
that  courts  have  considered  in  fixing  the  dollar  value  of  attorneys'  efforts 
appear  generally  to  be  the  following : 

(1)  The  time  and  labor  required  on  the  case ; 

(2)  The  benefit  to  the  public  of  encouraging  legitimate  suits ; 

(3)  The  benefit  to  the  i)ublic  of  the  particular  case  ; 

(4)  The  skill  demanded  Ij.a  the  novelty,  complex:ity  and  intricacy  of  the 
Issues ; 

(5)  The  skill  of  the  opposition  ; 

(6)  The  skill  actually  demonstrated  by  the  lawyers  whose  fees  are  being 
set ;  and 


*^  Reconstruction  Finance  Corp.  v.  J.  G.  Menihan  Corp.  was  cited  and  relied  on 
recently  by  both  the  majority  and  dissent  In  N.L.R.B.  v.  Nnsh-Finch  Co..  404  U.S.  l.SS 
at  143  and  l.'iO  (1071).  Obviously,  It  Is  still  good  law.  Just  as  obviously,  the  Nash- 
Flnch  majority's  readlnjr  of  the  Menihan  rationale  is  more  helpful  to  the  argument  we 
are  assertinp  here  than  the  dissent's  more  limited  view. 
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(7)  The  standing  of  the  attorneys  involved  in  the  legal  community  in  which 
they  practice  and  the  prevailing  rates  of  compensation.'" 

CONCLUSION 

For  the  reasons  set  forth  in  this  Memorandum,  plaintiff  resiJectfully  requests 
the  Court  to  award  the  expenses  listed  in  the  Affidavits  of  Robert  D.  Stitser 
and  Robert  S.  Peleyger,  together  with  reasonable  attorneys'  fees. 

Respectfully  submitted, 

Robert  D.  Stitser, 

Reno,  Nev. 
Robert  S.  Pelcyger, 
David  H.  Getches, 
Reid  p.  Chambers, 
Native  American  Rights  Fund, 

Boulder,  Colo. 
L.  Graeme  Bell  III, 
Native  American  Rights  Fun.d, 

Washington,  D.C. 
Attorneys  for  Plaintiff. 

Dated  :  June  1,  1973. 

Senajtor  Tunney.  Thank  you  very  mucili. 

Our  next  witness  is  Dennis  Flannea:-y,  who  is  a  puivate  attorney  in 
Washington,  D.C. 

STATEMENT  OP  DENNIS  FLANNERY,  ESQ.,  ATTORNEY, 

WASHINGTON,  D.C. 

Mr.  Flannery.  Mr.  Ohairman,  I  thank  you  very  much  for  invit- 
ing me  here  today. 

Senator  Tunney.  Nice  to  see  you  again. 

Mr.  Flannery.  I  woiild  like  m  my  comments  to  sttay  away  from 
the  oonceptionail  aapeot  of  Ifche  problem  that  I  think  ^Ir.  Kline  has 
covered  so  weU  and  get  as  much  as  I  possibly  can  into  the  practical 
pragmatic  problems. 

My  statement  was,  of  course,  submitted  in  advance  and  I  under- 
stand that  it  will  ibe  inserted  in  the  recoa^d. 

Senator  Tunney.  Yes. 

Mr.  Flannery.  I  will  try  to  summarize  it  briefly. 

«See,  e.g.,  Angoff  v.  Ooldfine,  270  F.2d  185.  188-189  (1st  Clr.  1959)  ;  Pergatnent  v. 
Kaiser-Frazer  Corp..  224  F.2d  80,  83  (6th  Clr.  1955)  ;  PaoliUo  v.  American  Export 
Isbrandtsen  Lines,  Inc.,  305  F.Supp.  250  ( S.D.N. Y.  1969)  ;  Highway  Truck  Drivers 
V.  Cohen,  220  F.Supp.  735,  786  (E.D.  Pa.  1963)  ,  ,Noerr  Motor  Freight,  I nc\.  Eastern 
R.B.  Presidents  Conference,  166  F.Supp.  163  (E.D.  Pa.  1958),  aj^irTOed  273  F.2d  218 
(3d  Clr.  1959),  rev'd  on  other  grounds  365  U.S.  127  (1961)  ;  Rogers  v.  Hill.  34  F.Supp. 
358.  363  (S.D.N.Y.  1940)  ;  In  re  Osofsky.  50  F.2d  925   927   (S.D.N.Y    1931). 

See  also  Bakerij  and  Confectionery  Workers  v.  Ratner,  118  U.S.App.D.C.  26!J.  rf^5 
F.2d  691  (1964)  {on  remand  sub  nom.,  Moschetta  v.  Cross.  241  F.Supp.  347  (D.u.c. 
1964))  (quantum  meruit  standard  applied  to  allow  attorneys'  fees  award  of  $129,07.i.l.i 
In  a  class  action  judged  to  have  protected  over  |1  million  ln"°lon  members  dues  from 
dishonest  management)  ;  Blankenship  v.  Boyle,  337  F.Supp.  296,  3()2-303  (ppC-  1972) 
(the  court  awarded  attorneys'  fees  of  $45  per  hour  plus  an  Incremental  S165.000 
because  of  the  complexity  of  the  case  ($825,000))  ;  Rosenfeld  y  Southern  Pac.  Co  BNA 
4  PEP  72  (CD.  Cal..  Dec.  2,  1971)  (the  court  awarded  attorneys  fees  of  $75  per 
hour  ($30,000)). 
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The  perspective  that  I  bring  to  the  Subcommittee,  and  I  hope  it 
will  be  of  some  use,  is  thuit  of  a  practitioner  who  has  had  the  oppor- 
timiity  of  lifcigiaiting  big  cases  boitli  as  a  lawyer  in  a  pnivate  law  firm 
on  behalf  of  corporations  and  also  of  litigating  the  biggest  environ- 
mental case  that  has  been  litigated  thus  far  {the  Alaska  Pipeline  case), 
as  a  member  of  a  public  interest  law  firm  on  behalf  of  environmental 
groups. 

The  difference  between  litigating  a  big  case  as  a  private  practi- 
tioner and  litigating  a  big  case  as  a  public  intei'est  lawyer  is  so  great 
that  it  is  ailmost  beyond  the  imagination.  Anyone  who  has  not  been 
involved  in  an  actual  litigation  of  a  big  case,  I  think,  may  have  some 
difficulty  really  imderstianding  wliat  the  tremendous  strain  and  drains 
are  on  the  lawyers  involved. 

The  Alaska  Pipeline  case  was  2  yeairs  in  preparation  prior  to  the 
actual  court  hearing.  Those  were  full  days,  many  times  14,  15,  16  hour 
days,  6  or  7  days  a  week.  It  required  the  combing  of  thousands  and 
tens  of  thousands  of  documents,  of  numerous  pretrial  disicoveTy  mo- 
tions, of  numero'Uis  court  appaarances,  preparatiion  of  witnesses,  and 
preparation  of  oial  arguments.  In  other  words,  the  full  range  of 
problems  that  a  lawyer  faces  in  such  litigation. 

AVhen  a  big  case  such  as  this  comes  to  a  pi'ivate  law  firm,  the  way 
in  which  the  law  firm  can  organize  is  the  way  really  that  the  courts 
are  designed  to  handle  these  cases.  Lawyers  or  teams  of  lawyers  are 
formed  to  analyze  the  problem,  expert  witnesses  are  contacted,  fee 
arrangements  ai'e  made  so  that  the  expert  witness  can  give  his  full 
attention  to  the  case  during  the  time  he  is  needed,  research  is  under- 
taken in  la  variety  of  lareas  (even  areas  that  are  tangentiail  to  the 
lawsuit,  just  to  make  sure  you  ha^-e  covered  every  aspect),  a  full 
nonlegal  administrative  staff  is  mobilized  foi-  typing,  for  filing,  for 
the  whole  range  of  problems  that  are  taken  up. 

Now,  when  a  public  interest  law  firm  is  involved,  or  wdien  a  grouj) 
of  citizens  or  er\'en  an  indiviidual  citizen  decides  to  take  on  a  bag  case 
and  to  present  the  views  of  the  otlier  side  in  a  big  case,  the  contrast 
is  really  marked.  In  the  first  instance,  ibecause  the  citizen  group  or 
individual  is  unable  to  pay  even  a  minimal  percentage  of  what  these 
fees  are,  he  is  not.  going  to  ibe  able  to  go  to  a  major  law  fimi  and  ask 
for  assistance.  I  think  after  my  inti-oductory  remarks  we  can  talk 
about  that  a  little  more.  But,  in  practical  tcnns  that,  kind  of  legal 
representation  is  foreclosed.  Also  foredlosed,  sadly  enough,  are  the 
numbers  (and  while  they  are  growing,  tliey  are  still  a  lonely  fejw) 
of  public  interest  lawyers  who  are  fittempting  to  make  it  on  their 
own  without  foundation  funding.  It  is  a  very  admiral  thing  that 
they  are  doing,  and  a  couple  of  the  leading  such  lawyers  are  here  in 
Washington.  They  are  experienced  and  skilled  law>^ers,  but  they 
simply  cannot  afford  to  spend  a  year  or  2  years  of  their  time  litigat- 
ing a  big  case  for  essentially  no  fee. 

So  the  end  result  is  that  citizen  interest  groups  are  limited  to  the 
foundation  funded  public  inteirest  law  firm. 

Now,  in  the  first  place,  of  course,  there  are  not  that  many  founda- 
tion funded  law  firms  aromid.  I  think  Mr.  Kline  very  adequately 
summarized  what  the  state  of  affairs  is.  INIost  of  these  firms  are  cen- 
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tered  here  in  Wiashington,  and,  secondly,  the  foundations  to  some 
esrtent  feel  they  have  done  their  part— they  have  seeded  tlie  field, 
they  have  gotten  some  instajUations  going,  and  it  is  not  their  inten- 
tion to  fund  tiliese  groups  indeifinitely. 

But  even  putting  that  aside,  I  think  tliat  one  very  pracitioail  weak- 
ness with  public  interest  law  firms  is  thajt  for  the  most  part  they  are 
manned  by  very  good  and  very  competent  but  young  lawyers  who 
are  making  a  major  contribution  to  society  but  wlio  really  are  not 
skilled  and  experienced  litigators.  Many  of  these  lawyers  have  not 
been  through  the  process.  As  a  result,  many  piiiblic  interest  law  finns 
feel,  and  I  think  correctly  so,  that  their  miain  contribution  miay  very 
well  not  involve  taking  on  a  big  case,  where  they  may  be  somewhat 
over  their  head,  but,  rather,  in  taking  on  more  manageable  cases 
which  they  can  handle  very  well  and  in  so  doing,  further  the  public 

interest.  .    , 

So  one  result  is  that  even  in  the  foundation  frmded  public  interest 
law  firms  you  might  find  that  very  much  worthwhile  and  necessary 
sruits  are  not  being  brought  simply  because  you  oan^  get  people  to  do 
them. 

But  putting  that  aside,  even  if  the  public  interest  law  firm  takes 
on  the  suit,  tlie  way  it  goes  around  litigating  it  is  very  very  different 
from  what  I  know  the  other  side  will  be  doing. 

First  of  all,  there  is  simply  no  money  up  front.  AVliereas  the  public 
interest  lawyers  will  have  tlieir  salary  |>aid,  tlieir  salary  will  be  a 
very  small  percentage  of  what  the  private  lawyers  on  the  other  side 
will  be  making.  And,  even  tliongh  some  salary  is  bemg  paid,  there  is 
very  little  money  'for  sudh  essential  things  as,  for  example,  expert 
witnesses.  And  so  what,  I  fomnd,  for  example,  in  my  work  on  the 
Alaska  Pipeline  case,  was  that  I  did  not  have  any  money  at  all  to 
pay  any  expert  anything.  And  so  basically  what  we  had  to  do  was 
to  write  or  teleiphone  aronnd  the  country  witli  our  hat  in  our  hands 
asking,  university  people  ,to  give  us  assistance  and  to  take  some  time 
off  from  tiheir  heai^y  class  workload  and  .give  us  whatever  assistance 
they  could.  The  response  was  gratifying.  We  had  60  or  so  contribut- 
ing experts  who  were  very  good  and  useful  and  gave  us  written  com- 
ments that  were  quite  helpful.  But  at  no  time  could  we  actually  say 
to  an  expert,  for  example,  give  us  three  weeks,  we  want  you  down 
here  in  Washington,  we  want  to  go  over  this  technical  material  with 
you,  we  want  you  to  be  prepared  to  be  a  witness  at  trial,  if  we  go  to 
trial,  and  we  reialize  this  takes  a  lot  of  time  and  we  will  pay  you  a 
fee.  This  was  precisely  whalt  the  other  side  was  doing.  But,  we  oonld 
not  do  that. 

A  second  result  of  not  being  able  to  do  that  was  that  if  we  had  ever 
liad  a  full  blown  trial  in  the  Alaska  Pipeline  case  some  of  our  best 
exi)erts  might  have  had  some  difficulty  qualifying  technically  to  give 
testimony.  Several  of  them  had  never  iappeared  in  a  court,  -proceeding 
before,  never  appeared  before  an  ladministrative  agency  before. 
Wbereas,  the  other  side  had  ready  access  to  well-paid  technical  ex- 
perts who  could  have  been  brought  in  and  thoronghly  prepared  and 
been  ready  to  go. 
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One  result  of  what  haippens  is  that  when  a  public  interest  lawyer 
litigates  a  big  case,  for  iself  protection  and  to  make  sure  that  he  has 
at  least  part  oif  the  case  he  can  put  on  with  confidence,  he  mnsit  scale 
down  the  (issues.  He  looks  at  the  enormous  case  and  sees  what  little 
segment  of  the  case  can  be  litigated  effectively,  within  the  funds 
available. 

As  a  result,  the  public  interest  lawyer  must  pare  oif  very  important 
issues — ^thait  might  even  be  winning  issues — siimiply  because  they  are 
either  too  teolmioal  or  too  big,  or  require  too  much  expenditure  of 
money. 

So  even  where  the  environmental  gix)ups  or  ot^er  public  interest 
groups  actually  go  to  court  and  perhaps  even  do  well  in  big  case  litd- 
gaition,  the  issues  which  they  actnally  litigate  may  well  be  only  the 
tip  of  the  iceberg,  but  all  tliat  tlie  group  can  handle  because  of  finan- 
oial  constraints. 

I  am  not  at  this  time  in  a  position  to  give  specific  proposals  as  to 
w^hat  I  w^ould  suggest  the  Subcommittee  do,  but  I  would  certainly  be 
delighted  to  continue  working  with  the  Staff  to  the  extent  that  I  can. 
The  most  important  goal  that  the  Subcommittee  should  keep  in  mind 
is  the  thouglit  that  if  we  are  going  to  operate  in  an  advensary  sys- 
tem, that  system  sliould  be  able  to  function  as  an  adversary  system, 
and  if  a  case  is  being  litigated  supposedly  between  two  adversaries 
presenting  the  best  picture  they  can  for  tlieir  side  before  a  neufcral 
judge  who  is  t^hen  supposed  to  ohoo^se  between  the  sides  from  the 
clash  of  opposing  views,  I  think  the  Subcommittee  should  be  very 
concerned  that  that  is  not  simply  a  mock  ritual  but  that  tJiere  is  a 
reail  clash  of  views  roughly  i^qual  in  preparation,  roughly  equal  in 
skill.  Of  conrse,  there  will  ne\'er  be  perfection.  But  I  think  this  is 
the  goal  and  a  fimdamental  goal  for  a  consltiitutional  system  and  for 
having  public  interest  groups  to  continue  to  work  within  the  system. 
Incidentally,  if  there  are  any  public  interest  groups  that  have  oon- 
sii^ently  worked  within  the  system  and  have  attempted  to  deveJlop 
their  views  within  the  system  it  is  the  euA'ironmental  groups.  I  tliink 
they  have  been  extremely  responsible  tlirough  the  years. 

Legislation  to  the  extent  that  it  might  come  forward  or  at  least  be 
recommended  by  this  Subcommittee  should  be  aimed  at  not  only 
making  fees  and  court  costs  available  to  public  interest  representa- 
tives, at  the  end  of  a  winning  litigation.  That  is  not  enough.  There 
has  to  be  some  mechanism  wh^re  fees,  in  some  oases  siibstantiiall  fees 
for  both  attorneys  and  witnesses,  ar<;  a^viailable  as  the  case  is  being 
developed  and  as  the  case  is  being  litigated,  so  that  while  the  litigia- 
tion  is  going  on  the  attorneys  are  not  ^always  scaling  down  and  scal- 
ing down  and  throwing  away  issues  simply  because  they  think  they 
are  not  going  to  have  the  money  to  develop  them. 

Now,  to  have  something  like  this,  and  I  have  given  some  more 
specific  ideas  in  my  prepared  statement,  than  I  will  go  through  here, 
would  require  some  amount  of  controls.  There  would  have  to  be  con- 
trols to  make  sure  that  suits  arc  not  frivolous,  that  suits  are  meritor- 
ious, as  the  suit  is  going  on,  that  the  lawyers  are  not  being  carried 
away,  that  they  are  continuing  to  act  responsibly.  T  believe  medlia- 
nisnis  like  that  could  be  estaiblislied  and  could  be  establislied  as  to 
not  interfere  with  the  lawyer's  representation  of  his  clients  and  not 
to  unduly  intrude  upon  the  litigation  process. 
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In  many  oases  we  hear  rhetoric  aibout  how  important  our  oittizen 
groui>s  are  and  how  our  judicial  system  is  the  system  within  which 
disputes  are  finallly  settled.  But  the  rhetoric  is  really  empty  when 
you  get  up  against' the  cold  fact  that  the  resources  aA'uilable  to  oppos- 
ing sides  in  miany  cases  are  so  disparate.  We  have,  to  some  extent,  a 
system  that  does"  not.  function  the  way  it  should.  One  final  point.  I 
think  that  many  sensitive  judges  and  many  sensitive  courts  realize 
this,  and  in  at  least  some  cases  judges  compensate  for  the  fact  that 
you  have  essentially  a  kid  argumg  against  a  man  and  the  judge  t^akes 
this  into  account  in  tlie  course  of  argument  and  trial  and  in  liis 
opinion.  But  even  tliat  is  not  the  way  the  system  is  supposed  to 
work.  It  is  an  undue  stirain  on  a  judge  to  actually  expect  him  to  do 
that.  I  think  the  system  works  best  when  it  works  the  way  it  is 
designed.  We  should  have  a  full  adversary  system  that  functions  as 
such. 

Senator  Tunney.  Mr.  Flannery,  I  agree  tliat  there  is  a  need  to  find 
some  mechanism,  like  fee-shifting,  to  provide  funding  for  public 
interest  lawyei"s  and  perhaps  even  to  make  funds  available  prior  to 
the  conclusion  of  the  successful  case  by  a.  plaintiff. 

On  the  other  hand,  you  are  dealing  with  a  number  of  policy  goals 
and  issues  here.  I  suppose  it  could  be  fairly  said  that  one  basic  policy 
goal  of  our  government,  is  that  Federal  tax  dollars  are  not  to  be 
used  to  benefit  one  group  of  citizens  over  another  group  of  cdtizens. 

Now,  I  think  that  applies  whether  on  the  one  hand  a  plaintiff  is  a 
group  of  concerned  citizens  without  money,  or  corporations  which 
have  a  great  deal  of  money. 

On  the  other  hand,  we  want  to  make  sure  that  the  public  inteTest 
is  protected  when  you  have  a  group  of  individuals  or  corporations 
who  are  planning  to  do  certain  things  which  are  going  to  represent 
a  degredation  of  the  environment  or  in  some  way  infringe  upon  the 
public's  interest. 

The  question  is :  How  do  you  develop  a  meohanism  where  you  can 
meet  both  policy  objectives?  For  instance,  in  your  Alaskan  Pipeline 
case,  I  can  imagine  the  outcries  that  would  have  arisen  in  the  Con- 
gress, and  in  the  country,  if  Federal  tax  dollars  were  used  to  support 
the  plaintiffs  in  thait  oase.  I  su]>pose  that  in  your  particular  lawsuit 
there  was  another  policy  objective  involved,  that  is,  energy.  It  is  in 
short  supply  in  the  coimtry  and  we  have  a  desperate  need  to  open  up 
the  oil  fields  and  to  bring  the  oil  to  market  in  the  most  convenient, 
and  cheapest  way. 

I  know  that  it  is  a  difficult  question  for  you  to  answer,  and  I  know 
you  have  addressed  the  problei.i,  but  I  must  say  tliat  just  to  state  the 
problem  certainly  does  not  in  any  way  give  us  tlie  ability  to  solve  it 
witJiout  a  greater  degree  of  spe^itificity  on  your  part  or  on  the  part  of 
others  who  are  knowledgeable  in  this  area. 

Mr.  Flannery.  The  first  place  to  start,  I  would  think,  is  that  when 
we  are  talking  about  corporate  litigation,  and  corporations  litigating 
cases,  public  tax  dollars  are  in  a  very  real  sense  being  used  to  support 
that  litigation.  The  corporation's  litigation  expenses,  its  attorneys 
fees,  its  court  costs  and  all  costs  connected  with  the  litigation  are 
deductible  from  the  corporation's  income  tax.  And  tliat  is  win  or 
lose,  frivolous  or  nonfrivolous,  meritorious  or  nonmeritorious.  So 
you  really  have  a  built-in  beginning  that  one  side  that  is  litigating  the 
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kind  of  issues  I  am  talking  about  is  already  being  supported  by 
public  funds. 

I  really  dont  want  to  focus  en  tlie  A  lasJca  Pipeline  case.  As  I  indi- 
cated in  my  prepared  sitiatement,  the  attorney  fee  question,  whach  is 
a  different  question  from  the  one  I  am  addressing  here  (a  question 
going  to  the  eqiutiaible  powers  of  the  courts) ,  is  now  under  aid\ase- 
ment  in  the  Court  of  Appeals.  I  am  certainly  not  addressing  myself 
to  whether  or  not  under  that  equitable  powers  theory  attorneys'  fees 
are  appropriate.  But  uaing  the  Alaska  Pipeline  case  in  a  very  general 
sense,  since  you  do  allude  to  it  in  your  question  to  me,  the  Idnds  of 
interests  you  have  identified,  the  energy  interest  and  the  economic 
interest,  are  very  real  ones.  I  emphasize  that  they  are  very  real  and 
very  important  issues,  and  I  don't  by  any  means  seem  to  want  to 
indicate  that  they  are  not.  But  one  reason  I  think  why  they  seem  so 
real  and  so  important  is  that  they  have  such  effective  advocates  ex- 
pressing them.  I  tliink  someone  compared  the  efforts  of  the  oil  indus- 
try and  of  the  environmental  groups  in  Congress  as  a  well-heeled 
effort  on  the  one  hand  and  a  rag-tag  bunoh  on  the  other.  I  think  that 
is  a  fair  comparison  to  some  extent.  I  think  the  litdgation  to  some 
extent  was  the  same  way.  You  hiad  extremely  effexitive  and  fair  and 
very  good  advocates  on  the  other  side.  Nothing  I  am  saying  here  is  a 
criticism  of  people  who  represent  corporations,  obviously  since  I 
represent  corporations  now  myself.  Nor  am  I  oritdcizing  the  advo- 
cates of  the  Alaska  Pipeline.  They  had  a  very  real  case  to  present 
and  they  had  so  outstripped  the  resources  that  the  environmenit'alisits 
had,  that  anyone  who  reailly  did  not  take  an  awfully  hard  look  and 
get  into  the  issues  to  think  them  out  for  himself  would  unJintenition- 
ally  tend  to  put  to  the  side  the  environmental  concerns  that  were 
'expressed.  So  I  really  think  tilie  comment  you  make  is  an  outgrowth 
of  the  problem  we  are  talking  about. 

What  your  Subcommittee  is  endeavoring  to  do,  and  I  think  it  is  a 
wonderful  effort  and  an  extremely  important  effort,  is  to  grapple 
with  that  situation  so  that  in  very  complex  cases  like  this  where  you 
have  economic  interests  on  the  one  side,  which  are  easy  to  understand 
in  dollar  and  cents  terms,  and  wlwch  are  easy  to  get  outstanding  legal 
representation  for,  because  dollars  and  cents  are  available  to  retain 
fchiat  representation,  that  those  economic  interests  will  not  so  over- 
whellm  these  other  equally  important  interests,  and  in  some  cases 
more  important  interests,  that  these  other  interests  fall  ,to  the  side. 
The  National  Environmental  Policy  Act  was  passed  with  that  very 
thought  in  mind.  I  suppose  the  main  goal  of  NEPA  was  to  raise 
environmental  values  somewhat  to  the  level  of  economic  values  so 
that  the  decision -makers,  either  the  executive  Congress,  or  the  courts, 
coulld  grapple  with  them.  So  NEPA  really  was  passed  in  recognition 
that,  there  is  this  built-in  inequity  and  NEPA  goes  part  of  the  wtiy 
by  setting  up  the  goals  that  noneconomic  interests  have  to  be  given 
representation,  ha^'e  to  be  expressed  somehow  so  there  is  a  basis  for 
making  a  decision.  But  leaving  it  there,  and  not  then  taking  the  next 
step  and  making  sure  that  those  who  are  trying  to  make  sure  that 
those  who  are  trying  to  make  s^ire  that  NEPA's  goals  are  affectuated 
and  that  environmenta.1  A^alues  do  get  their  place,  to  not  make  sure 
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that  tliis  process  in  fact  works  is  making  NEPA  a  hollow  statute.  I 
am  not  saying  envaronmental  issues  are  moire  importiant  than  eco- 
nomic issues  nor  am  I  saying  tliat  the  corj^orations,  for  example,  in 
the  Alaska  Pipeline  case  had  no  concern  for  the  environment.  Obvi- 
ousily  they  did,  and  they  have  done  many  things  to  protect  the 
enviromnent,  but  from  their  perspective  of  what  the  problem  was. 
All  I  am  really  saying  is  tliat  lor  someone  like  Secretary  Morton,  or 
for  the  Congress  and  the  courts,  in  the  Alaska  Pipeline  case  or  in  any 
other  case  to  make  a  decision  as  to  wliioh  way  to  go,  you  need  a  full 
preseoitation  on  both  sides. 

Senator  Tunney.  Yes;  I  .agree  with  that.  You  have  indicated  tliat 
the  tens  of  thousands  of  hours  can  be  spent  in  one  of  these  compli- 
cated environmental  cases.  Would  you  consider  the  ajnoimt  of  work 
roughly  comparable  to  a  complex  antitrust  or  patent  action? 

Mr.  Flannery.  Yes;  I  think  the  environmeaital  cases  are  clearly 
that  way.  As  you  get  more  and  more  into  an  objective  evaluation  of 
the  issues,  the  sort,  of  cost  benefit  analysis  wliich  the  courts  would 
really  like  to  see  develop  because  they  too  are  seeking  an  objective 
way  to  look  at  the  problem,  it  gets  much  more  technical,  much  more 
scientific.  Again,  using  the  Alashan  Pipeline  case  for  illustirative  pur- 
poses, that  project,  as  you  know,  and  you  certainly  are  familiar  with 
it  very  thoroughly,  ini'olved  almost  every  scientific  expertise  imag- 
inable, from  seismology  to  terrestriail  biology  to  marine  biology, 
oceanography,  oil  field  technology,  and  on  and  on.  The  areas  were 
amazingly  complex  and  amazingly  technical.  To  get  a  full  grasp  of 
the  problem  and  to  determine  whether  in  fact  the  issues  had  been 
aired  sufficiently  in  the  administrative  process,  we  required  a  substan- 
tiall  amount  of  self-education  in  talking  with  experts  who  were  will- 
ing to  talk  for  free,  in  sending  material  to  experts,  getting  comments 
back  from  experts.  It  was  an  enormous  undertaking,  I  certainly 
would  compare  it  very  definitely  with  the  most  complex  antitrust 
case  T  can  imagine. 

Senator  Tunney.  You  work  for  a  large  corporate  law  firm  in 
Washington.  Is  it  not  true  that  in  complex  antitnist  cases  attorneys 
fees  can  run  up  into  the  millions  of  dollars? 

Mr.  Flannery.  Yes. 

Senator  Tunney.  In  order  to  justify  taking  an  environmental  case 
with  its  complexity  over  an  antitrust  case,  would  a  large  corporate 
firm  require  the  same  kind  of  fee  ? 

Mr.  Flannery.  I  think  that  many  law  firms  feel  not  only  a  respon- 
sibility but  a  desire  to  engage  in  public  intere^  work  as  well  as  their 
regular  work.  Now  that  all  has  to  be  read  in  the  context  of  whatever 
oonfiicts  they  have.  They  are  certainly  not  going  to  represent  an  oil 
company  one  day  and  sue  the  oil  company  the  next  day.  There  are 
ethical  restraints  on  that.  But  I  think  there  are  enough  areas  in 
which  each  law  firm  does  not  have  a  conflict  and  in  which  it  could 
and  would  like  to  engage  in  public  interest  work.  In  addition,  many 
law  firms  do  feel  that  when  ^ihey  get  into  public  interest,  oases  they 
need  not  necessarily  be  compensated  at  the  same  rates  as  their  other 
work.  But  the  same  constraints  that  limit  the  public  interest  law  firms 
from  taking  on  too  many  big  cases,  which  would  tie  uip  substantial 
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resources  for  a  couple  of  years,  also  limit  the  blig  private  law  firm. 
That  firm  would  be  delighted  t^  take  on  oases  that  a  couple  of  men 
oould  handle  over  the  course  of  a  year  or  two  and  integrate  into  their 
paying  work.  But  when  you  are  talking  about  the  big  case,  it  means 
charting  out  two,  three,  or  more  people  who  will  work  on  that  case 
and  basically  no  other  case  for  a  year  or  year  and  a  hailf .  I  think  that 
even  here,  if  there  were  a  floor,  and  certainly  not  the  $30  an  hour 
floor  that  Mr.  Kliine  indicated  publi<'  interest  lawyers  are  unable  to 
live  off  either,  if  tliere  were  a  reasonable  floor  that  the  law  firm  could 
be  sure  would  be  coming  back,  I  think  you  would  find  law  firms 
willing  to  make  up  part  of  this  difference  as  a  public  contribution. 

Senator  Tunney.  On  page  7  of  your  testimony  you  expressed 
regrets  that  public  interest  lawyer  needs  to  wait  all  through  the 
appellate  process  before  he  or  she  can  get  his  attorney  fee.  What 
woulld  happen  if  he  got  his  fee  at  the  district  court  level  and  on 
aippeal  there  was  a  reversal.  AVonld  he  or  slie  han^e  to  give  his  fee 
back? 

Mr.  Flannery.  I  guess  the  case  th'at  oomes  to  mind  is  that  Howard 
Hughes  case,  a  big  victory,  not  a  public  interest  case,  a  big  victory  in 
the  district  court,  for,  I  think,  over  a  million  dollars  award  of  fees. 
The  Supreme  Court  did  reverse  it.  I  don't  know  what  happened  to 
the  affected  lawyers,  but  I  thinli  that  they  did  have  some  problems. 
There  is  a  point  in  my  statement,  that  I  would  like  to  reiterate  here. 
I  don't  think  the  standard  should  be  win  or  lose.  In  other  words,  if 
you  win  the  case  somehow  you  get  fees,  but  if  you  litigate  a  cose  and 
after  3  years  you  lose,  you  get.  no  fees.  It  is  just  much  more  coniplex 
than  that.  In  most  environmental  cases  with  which  I  am  familiar, 
w'here  the  environmentalists  have  ultimately  lost  they  have  nonethe- 
less made  a  substantial  contribution.  Again  let's  put  the  AJlaaka  pipe- 
line case  aside,  I  don't  want  to  focus  on  that,  but  take  the  Storm  King 
case  in  New  York,  that  big  FPC  project  that  was  probably  the  big- 
gest environmental  case  before  the  Alaska  pipeline,  to  be  litigated. 
Or  take  the  recent  Texas  case,  Sierra  Cluh  v.  Lynn^  5,  ERC  1745 
(W.D.  Tex,  1973),  that  Mr.  Kline  referred  to,  and  several  others 
where  the  ultimate  result  has  been  that  the  project  has  ultimately 
gone  forward,  yet  the  filing  of  the  suit,  the  conduct  of  the  litigiation, 
the  light  that  was  brought  on  the  project  by  the  litigation,  in  the 
end,  very  clearly  served  a  public  interest  and  made  tlie  project  a 
safer  projedt,  a  better  project.  Periiaps  the  environmentalists  who 
brought  the  suit  still  may  feel  that  the  project  should  not  go  forward. 
Nonetheless,  when  the  project  goes  ahead  it  is  a  better  project  for 
haviing  gone  through  tlie  lawsuit.  So  I  don't  think  that  the  goal 
should  be  that  public  interest  lawyei"s  or  law  firms  or  whateA-er  who 
litigate  environmental  or  other  public  interest  suits  will  get  fees  if 
they  win  and  if  they  lose  they  won't,  and  I  think  it  is  much  more 
complex  than  that. 

Senator  Ttjnney.  You  have  suggested  that  the  corporations  in 
these  environmental  oases  in  which  the  corporation  is  a  defendant, 
are  able  to  write  off  their  litigation  expenses  against  their  taxes,  in 
other  words,  the  taxpayers  of  the  oountiy  are  indirectly  subsidizing 
the  corporate  interest.  "V^Tiat  about  the  possibility  that  a  person,  pre- 
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pared  to  make  a  coiutribution  to  a  defense  fund  in  which  the  environ- 
mental action  was  brought,  could  wriite  that  contribution  off  agaiinst 
his  taxes  rather  than  getting  direct  Federal  funding? 

Mr.  Flannery.  Certainly  that  is  soanething  to  think  about  and  to 
explore  and  I  think  it  is  a  possibility.  I  think  the  other  side  of  the 
coin  is,  again,  that  when  you  have  economic  interests  at  stake,  in 
other  w-ords,  for  examiple,  if  tlie  question  was  a  dispute  in  which 
either  corporate  stockholders  or  other  individuals  stood  to  lose  tiieir 
investment  or  $3,000  if  it  went  the  wrong  way,  it  might  be  relatively 
easy  to  get  from  a  whole  group  of  individuals  facing  that  sort  of 
risk  a  contribution  of  $100  to  protect  their  $3,000.  When  you  are 
talking  about  noneconomic  interests,  when  you  are  talking  ajboiit 
environmental  interests  or  other  interests  that  cannot  be  quantified, 
even  though  people  are  very  concerned  and  may  be  interested  in  it, 
I  think  it  more  difficult  to  con^'ince  them  to  fork  over  $100.  This  is 
like  public  broadcasting  or  other  arenas  where  similar  fund  raising 
problems  have  been  experienced.  I  don't  think  it  is  being  elitist  to 
say  in  some  of  these  cases  the  public  at  large  is  not  really  aware  of 
what  the  problem  is  until  it  reaches  absolute  crisis  proportions.  And 
so  you  have,  in  some  of  these  cases,  people  who  are  going  beyond 
what  the  public  at  large  is  prepared  to  accept  and  yet  in  a  very  real 
sense,  T  think,  the  public  at  lai'^ge  is  being  served  even  though  if  you 
had  a  plebiscite  or  vote,  perlhaps  the  A^ote  wonld  go  the  other  way. 

Senator  Tunney.  Well,  Mr.  Flannery,  you  present  an  extremely 
interesting  and  very  subtle  complex  problem  to  the  Subcommittee 
and  I  wish  that  it  were  possible  to  say  that  there  was  an  easy  solu- 
tion to  it,  through  legislative  means.  I  think  the  very  fact  that  you 
have  not  recommended  a  legislative  proposal  after  all  of  the  many 
hours  that  you  spent  thinking  about  the  problem  is  indicative  of  how 
very  complex  the  problem  is. 

I  for  one  have  always  felt,  since  T  have  been  in  public  ser\4ce,  a 
natural  inclination  to  be  supportive  of  the  environmental  position. 
Wlien  you  have  on  the  one  hand  the  interests  of  preserving  the  envir- 
onment in  this  country  contrasted  against  an  unplanned  or  perhaps 
poorly  planned  development  of  the  natural  resources,  on  the  other 
hand,  I  find  it  difficult  to  work  ont  a  foirmula  myself  whioh  would 
make  it  possible  to  use.  the  Federal  taxpayers  dollars  to  sustain  an 
environmental  lawsuit.  Tliere  are,  of  cmirse,  such  obvious  mechanisms 
as  aillowing  foundaitions  to  exist  and  use  their  money  for  the  purposes 
of  supporting  these  suits  or  perhaps  in  some  instances  providing 
salaries  to  the  attorneys  who  are  going  to  bring  the  lawsuits,  as  in 
the  case  of  legal  services  for  the  poor.  There  are  instances  where 
those  legal  service  lawyers  will  bring  environmental  suits  to  protect 
the  interests  of  the  poor.  But  when  you  step  away  from  those  obvi- 
ous instances,  where  it  is  relatively  easy  to  formulate  a  mechanism  to 
allow  Federall  tax  dollars  to  support  these  environmental  lawsuits,  it 
becomes  much  more  difficult.  I  think  this  has  been  a  most  articulate 
presentation.  The  problems  of  having  enough  money  to  be  able  to  pay 
expert  lawyers  and  being  able  to  really  have  an  adversary  proceed- 
ing rather  "than  a  Goliath  against  David  with  the  Goliath  having  the 
slingshot,  are  evident  from  your  testimony.  I  just  don't  know  how 
we  are  going  to  be  able  to  formulate  a  legislative  recommendation 


840 

that  does  not  in  some  way  rely  on  incentives  to  private  indi\ndnals 
to  make  conitiributions  for  the  jiurpopes  of  sustaining  tdiat  lawsiiiit.  I 
tliink  it  would  be  very  difficult  to  pass  a  law  which  says  that  in  an 
environmenit'al  lawsuit  X  numbers  of  thousiands  of  dollars  will  be 
paid  to  plaintiffs'  lawyers  for  the  pui-poses  of  discovery,  and  for  the 
purpose  of  paying  expert  witnc^es  and  attorney  fees. 

Mr.  Flannery.  The  problejms  are  obviously  real  ones.  Yon  are 
taking  as  pragmatic  a  view  of  possible  solntions  as  I  have  atteimpted 
to  take  in  articulating  what  the  problem  itself  is.  I  think  that  if  the 
goals  are  kept  in  mind,  the  goals  of  making  the  adversary  system  a 
real  system  and  not  simply  a  paper  system  and  the  very  real  need 
for  having  experienced  people  litigating  cases  that  require  experi- 
enced people  to  litigate  them,  I  think  thiat  once  those  issues  are  aired 
and  are  under  the  consideration  of  the  Subcommittee  with  the  thought 
that  you  and  your  excellent  staff  will  obwously  be  giving  theim  a 
mechanism  will  be  found  that  niighi:  saitisfy  most  if  not  all  of  the 
oonflioting  interests  on  this  matter. 

Senator  Tunney.  Well,  I  hope  that  you  are  right.  I  certainly  don't 
want  to  soimd  totally  pessiimistic  but  I  have  had  9  yea/rs  of  experi- 
ence in  Congress  and  I  think  that  at  best-  it  is  going  to  be  very  diffi- 
oulJt  to  acihie\'e  such  a  legislative  formnilation. 

Mr.  Flannery.  I  agree,  but  I  think  great  efforts  begin  at  the 
beginning  and  this  is  the  beginning  of  a  great  effort.  I  am  delighted 
that  you  are  taking  snch  la  personal  role  in  it  and  I  have  an  optimism 
that  the  end  result  will  be  satisfactory'. 

Senator  Tunney.  Thank  you  very  miioh,  Mr.  Flannery,  we  appre- 
ciate not  only  your  testimony  but  the  opport-unity  that  my  staff  had 
to  speak  to  you  and  flush  out  some  of  the  points  that  yon  have  made 
here  today.  I  think  it  is  something  that  we  really  have  to  address 
onrselves  to. 

Mr.  Flu\nnery.  Thank  you. 

Senator  Tunney.  Thank  you. 

[The  testimony  resumes  at  page  843.  The  prepared  statement  of 
Mr.  Flannery  follows:] 

Prepared  Statement  of  Dennis  M.  Flannery,  Attorney  at  Law, 

Washington,  D.C. 

Mr.  Ohairinaii,  I  airpreciate  your  invitation  to  appear  here  today.  The  ques- 
tions tliat  the  Subcommittee  is  addre.«?sing  are,  in  my  judgment,  basic  to  tihe 
effective  functioning  of  the  decision-making  processes  of  out  Government.  For 
those  processes  cannot  serve  the  public  interest  if  they  are  exposed  to  only 
one  side  of  controversial  public  issues.  I  am,  therefore,  honored  at  l>eing  given 
this  opix)rtimity  to  participate  even  in  this  small  way  in  the  Subcommittee's 
deli  Iterations. 

Alt  the  outset,  I  want  to  make  clear  that:  (1)  I  am  speaking  only  for  myself 
and  not  on  behalf  of  any  other  individual  or  group.  (2)  I  am  counsel  of  record 
in  tw'o  environmental  cases  in  which  requests  for  attorneys'  fees  are  now  under 
advisement.^  None  of  the  comments  T  will  be  making  here  today  are  addressed, 
nor  should  they  be  construed  to  be  addressed,  to  the  question  whether  attorneys' 
fees  should  be  awarded  in  either  of  those  cases.  The  thrust  of  my  comments 
is,  in  short,  entirely  prospective. 

In  his  environmental  message  to  Congress  in  August  1971,  President  Nixon 
stated : 


^Wildernei^s    Societv    v.    Morton,    Nor.     72-1790-179S     (D.C.     Clr.)      (Alaska    Pipeline 
case),  fiierra  Chih  v.  Fri,  C.A.  No.  1031-72  (D.D.C.). 
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"In  the  final  analysis,  tlie  foundation  on  which  environmental  progress  rests 
in  our  society  is  a  responsible  and  informed  citizenry.  My  confidence  that  our 
Nation  will  meet  its  enviroaimentol  problems  in  the  years  ahead  is  based  in 
large  measure  on  my  faith  in  the  continued  vigilance  of  American  public 
opinion  and  in  the  contdnued  vitality  of  citizen  efforts  to  protect  and  improve 

the  environment."  ,     .^x  j,     ^     • 

But,  these  citizen  efforts  cannot  serve  their  legitimate  and  admittedly  desir- 
able purpose,  if  resources  are  not  available  for  their  effective  prosecution. 
This  is  particularly  true  when  issues  of  public  importance  are  being  litigated 
in  the  judicial  fonim,  whose  very  structure  rests  on  the  presentation  by  adver- 
saries of  opposing  positions.  Obviously,  a  just  and  correct  result— which  is 
precisely  what  the  adversary  system  is  designed  to  produce— is  least  likely  when 
there  is  a  marked  difference  in  the  quality  of  legal  representation  available 
to  the  respective  adversaries  or  in  the  financial  resources  that  the  respective 
adversaries  can  devote  to  the  presentation  of  their  side  of  the  case. 

For  the  last  two  years  I  was  a  public  interest  lawyer,  representing  the  en- 
vironmental organizations  in  the  massive  Alaska  Pipeline  litigation.  Before 
that  I  was  in  private  practice  for  several  years,  and  I  am  back  in  private  prac- 
tice now.  I  approach  the  question  of  citizen  interest  representation,  therefore, 
from  the  i>ersi>ective  of  one  who  has  had  the  opportunity  to  litigate  big,  factu- 
ally complex  cases  both  as  a  private  practitioner  and  as  a  public  interest  law- 
yer. And,  I  must  say  that  the  difference  is  a  striking  one. 

Having  represented  both  cori>orations  and  public  interest  groups,  I  believe 
it  is  fair  to  conclude  that  as  things  now  stand,  the  more  complex  the  public 
issue,  the  more  likely  it  is  that  the  decision-maker — be  it  an  administrative 
agency  or  a  court — will  be  presentefl  with  an  increasingly  one-sided  approach 
to  the  problem.  Nowhere  is  this  danger  more  acute  than  in  the  area  of  environ- 
mental law,  when  environmental  interests  conflict  ^^•ith  large  economic  stakes. 

It  is  ditficult  to  describe,  to  anyone  who  has  not  himself  been  involved  in 
the  process,  the  extraoniinai-j  demands  of  big  case  litigation.  Months  must  be 
spent  by  the  lawyers  involved  familiarizing  themselves  vrith  the  technical  and 
scientific  data  germane  to  the  ca.se ;  in  collecting,  analyzing,  and  digesting  thou- 
sands upon  thousands  of  relevant  or  iwtentially  relevant  documents ;  in  locating 
and  preparing  expert  and  other  witnesses;  and  in  participating  in  the  full 
range  of  pre-trial  discovery  and  other  tactical  devices.  The  culmination  of 
this  preparation  is,  of  course,  the  court  hearing,  which  can  last  for  days  or 
weeks  and  for  which  extensive  briefs  must  l)e  written,  witnesses  prepared,  and 
arguments  honed.  Finally,  win  or  lose,  the  likely  result  of  the  initial  court 
hearing  is  the  filing  of  appeal  briefs  and  the  presentation  of  appellate  argu- 
ments. In  short,  we  are  talking  about  thousands  and  tens  of  thousands  of 
Tianhours  of  legal  work. 

When  a  proposed  commercial  project  pits  environmental  concerns  against 
the  strong  economic  interests  of  corporations  (or  entire  industries),  the  battle 
is  one  between  David  and  Goliath.  In  this  battle,  however,  Goliath  holds  the 
slingshot  as  well  as  tlie  weight  advantage.  The  concerned  corporation  will 
retain  and  pay  full  value  for  the  .services  of  one  or  more  of  our  country's 
numerous  prestigious  law  firms.  Teams  of  skilled  and  experienced  lawyers, 
together  with  competent  and  well-paid  expert  ^Nitnesses,  researchers,  and 
clerical  help  will  be  assigned  the  task  of  presenting  the  corporation's  case 
in  the  best  possible  light.  (Indee<l,  in  most  cases  it  can  be  expected  that  this 
array  of  legal  and  supporting  talent  will  have  been  brought  together  ait  the 
earliest  planning  stages,  before  the  corporation  has  even  approached  the  admini- 
strative agency  with  responsibility  in  the  area.) 

It  is  important.  I  believe,  to  emphasize  here,  that  neither  corporations  nor 
the  law  firms  that  represent  their  interests  need  l>e  the  least  bit  defensive 
about  leaving  no  stone  unturned  in  putting  forward  their  best  possible  case. 
Indeed,  the  adversary  system,  not  to  mention  the  canons  of  legal  ethics,  demands 
no  less.  The  problem  is  that  under  present  circumstances  the  corporation's 
citizen  interest  adver-^^aries  cannot  devote  anything  approaching  a  comparable 
expenditure  of  resources  to  the  development  of  their  side  of  the  case. 

Concerned  citizen  interest  groups  ^ill  ordinarily  be  unable  to  raise  even  a 
small  portion  of  the  anticipated  legal  costs  and  fees  for  a  major  litigating 
effort.  As  a  result,  they  are  foreclosed  at  the  threshold  from  retaining  the  type 
of  legal   representation   that  might  best  assure   the  effective  presentation   of 
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Iheir  case  wifctiin  tlie  adversary  system  —i.e.,  an  established  law  firm  with  skill 
and  experience  comparable  to  that  of  the  firm  representing  their  corporate 
opponent." 

The  only  realistic  source  of  lesal  representation  for  citizen  groups  contem- 
plating major  litigation  is  the  foundation-funded  public  interest  law  firm.' 
The  most  obvious  problems  with  this  state  of  affairs  are  (1)  there  are  not 
enough  such  organizations  to  go  around,  so  that  numerous  meritorious  cases 
may  go  wanting  simply  because  there  is  no  one  to  bring  them;  and  (2)  we 
cannot  depend  upon  foundations  to  support  these  public  interest  law  firms 
indefinitely. 

But  the  problems  really  go  much  deei>er.  In  their  present  State  of  develop- 
ment and  with  the  funds  currently  available  to  them,  the  public  interest  law 
firms  often  do  not  have  on  their  staffs  senior  lawyers  with  the  experience 
necessary  for  effective  big  case  litigation.  The  result  is  that  foimdation- 
funded  public  interest  law  firms  may  also  shy  away  from  the  big  ease,  choosing 
instead  to  concentrate  their  efforts  on  smaller,  more  manageable  endeavors. 

To  the  extent  a  foundation-funded  public  interest  firm  takes  on  the  big 
case — and  regardless  of  whether  the  lawyer  involved  is  an  experience  or  neo- 
phyte litigator — it  will  find  itself  constrained  by  practical,  every  day  limita- 
tions that  substantially  tilt  the  balance  against  it,  regardless  of  the  objective 
merits  of  the  case.  To  cite  but  a  few  examples,  resources  will  be  lacking  to 
locate,  retain,  and  prepare  exi>ert  witnesses ;  to  undertake  necessary  legal  and 
technical  resean'h ;  and  generally  to  keep  pace  with  the  full  range  of  issues 
that  will  be  explored  and  develoi>ed  by  the  other  side.  The  prosi)eot  of  court 
awarded  fees  and  costs  at  the  conclusion  of  the  litigation,  if  successful,  does 
not  ameliioi-ate  these  problems.  There  is  a  cash  requirement  for  funds  at  the 
outset  to  pay  these  necessary  expenses. 

I  believe,  therefore,  that  one  of  the  most  significant  contributions  that  this 
Subcommittee  couid  make  would  be  the  consideration  and  development  of 
innovative  legislation  that  would  make  available — from  public  sources,  private 
sources,  or  a  combination  of  both — funds  to  pay  reasonable  attorney  and  expert 
witness  fees,  and  other  court-related  costs,  of  meritorious  citizen  interest  liti- 
gation. To  serve  their  puri>ose,  these  funds  cannot  be  withheld  until  the  con- 
clusion of  the  litigation  (as,  for  example,  the  Clean  Air  Act  now  provides, 
42  U.S.C.  §  1857h-2(d)  ).  Nor  should  such  fimds  be  limited  necessarily  to  those 
groups  whose  court  litigatirm  results  in  a  formal  "victory."  Numerous  courts 
have  recognized  tiiat  citizen  litigation  freciuently  contributes  to  safer  and 
more  carefully  thought-out  projects,  even  thougli  the  suit  does  not  succeed 
in  stopping  the  proiect  entirely.  See  e.g..  Sierra  Cluh  v.  T.ynn,  Civ.  Act.  No. 
SA  72  CA  77,  W.D.  Tex.  (Spears,  J.),  .Fune  28.  1973. 

While  I  am  not  now  making  any  specific  proposnls,  one  possible  approach 
that  the  Subcommittee  might  explore  is  to  make  available  interest  free  "loans," 
or  to  guarantee  interest  free  loans  from  private  sources  such  as  foundations, 
for  reasonable  legal  fees,  witness  fees,  and  other  litigation-related  costs  of 
citizen  intere.s?t  litigation.  In  its  broadest  contours  such  a  plan  might  involve 
the  following.  Screening  criteria  might  determine  initial  and  continuing  eligi- 
bility for  such  funds  in  light  of  the  pulilic  importance  of  the  matter  to  be 
litigated,  the  di.«iparity  between  the  resources  available  to  the  protagonists, 
and  the  particular  requirements  for  funds.  The  funds  themselves  would  be 
available  on  a  periodic  basis  {i.e..  quarterly)  during  the  life  of  the  litigation. 
At  the  conclusion  of  the  litigation,  the  courts  could  determine — much  as  they 
do  now — whether  the  case  is  an  a])propriate  one  for  taxing  the  fees  and  otJier 
costs  to  any  of  the  other  parties.  To  the  extent  such  costs  are  taxed,  the 
moneys  previously  advanced  could  be  returned  to  the  loan  fund  or  to  the 
private  lender. 

Siioh  legislation,  or  other  legislation  serving  a  similar  purpose,  would  in 
my  judgment  close,  at  least  to  some  extent,  the  unacceptable  gap  that  now 
exi.sts  between  available  legal  representation  for  piivate  and  public  interests. 


'  Whatever  their  philosophy  toward  citizen  Interest  litigation,  such  private  law 
firms  can  rarely  be  expected  to  volunteer  the  maior,  non-compensated  effort  that  such 
representation  would  entail. 

"The  admirable  public  Interest  lawyers- — such  as  the  law  firm  of  Berlin.  Rolsman  .<t 
Kessler  and  the  sole  practitioner  Bruce  J.  Terrls  here  In  Washington — ,  who  are  at- 
tempting to  develop  public  Interest  practices  Independent  of  fo\indatlon  funding,  can 
afford  even  less  than  the  established  private  law  firms  to  devote  a  major  portion  of 
their  time  to  non-remunerative  enterprises.  If  they  are  to  survive,  they  must  concen- 
trate their  efforts  on  fee-generating  public  Interest  cases. 
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protagonists.  ,     _  i!     z-ir 

Senator  Tux-^ey.  Onr  next  witness  is  a  panel  consisting  oi :  Clin- 
ton Bamberger,  Dean,  Catholic  University  Law  School,  Washington, 
DC.  appearing  as  Prkdent  of  National  Legal  Aid  defender  Associa- 
tion Mr  Joseph  Onek,  Director,  Center  for  Law  and  Social  Policy 
Washington,  D.C.;  Mary  Frances  Derfner  and  Armand  Derfnei  ot 
the  Lawyers'  Committee  for  Civil  Rights  Under  Law,  Washington, 

D  C 

V  think  it  would  be  best  if  we  heard  the  initial  presentatdon  from 
each  of  the  witnesses  tind  then  we  will  go  to  questions,  it  that  is 

"^^Wlw  S't  we  start  with  the  order  in  which  I  called  the  wit- 
nesses. Dean  Bamberger,  Joseph  Onek  and  then  the  Derfners. 

PANEL  OF  CLINTON  BAMBERGER,  DEAN,  CATHOLIC  UNIVERSITY 
LAW  SCHOOL,  WASHINGTON,  D.C.,  APPEARING  AS  PRESIDENT 
OF  NATIONAL  LEGAL  AID  AND  DEFENDER  ASSOCIATION,  AND 
JOSEPH  ONEK,  ESa.,  DIRECTOR,  CENTER  FOR  LAW  AND  SOCIAL 
POLICY  WASHINGTON,  D.C.,  AND  MARY  FRANCES  DERFNER 
AND  ARMAND  DERFNER,  ESQ.,  LAWYERS'  COMMITTEE  FOR 
CIVIL  RIGHTS  UNDER  LAW,  WASHINGTON,  D.C. 

Mr.  Bamberger.  Mr.  Chairman,  I  am  Clinton  Bamberger,  I  am 
here  as  president  of  the  National  Legal  Aid  and  Defender  Assooia- 
tion,  I  apologize  for  the  fact  that  you  don't  have  50  copies  of  my 
statement  but  .let  me  put  that  forth  as  the  first  proof  of  tlie  need 
for  the  inquiry  here.  The  National  I^gal  Aid  and  Defender  Asso- 
ciation treasury  is  iiterallv  exhausted  from  its  effort  over  the  past 
3  years  to  keep  the  legal  aid  movement  and  the  defender  movement 
alive  in  this  country.  We  don't  Xerox  anything  more  than  once.  I 
apologize  for  that.  . 

I  would  like  to  say  at  the  outset  that  I  thmk  you  have  put  to  us 
a  most  important  opportunity.  I  think  what  you  are  talking  about 
is  presenting  to  the  public  and  to  the  Congress  and  to  the  bar  an 
opportunity  for  peaceful  resolution  of  disputes,  for  a  system  of 
accountability  of  public  and  private  institutions.  Later  on  I  want  to 
emphasize  what  I  think  you  are  doling  in  terms  of  enhancing  the 
ways  in  which  we  can  protect  rights  and  enforce  responsibilities. 

Let  me  talk  first  to  tlie  particular  concern  of  the  National  Legal 
Aid  and  Defender  Association,  and  that  is,  legal  counsel  and  ad- 
vocacy for  the  very  poorest  in  society. 

First,  on  the  civil  side. 

Until  1965,  the  only  support  for  civil  legal  assistance,  for  very 
poor  people  in  this  country  came  tli rough  voluntary  efforts  of  the 
bar  and  voluntary  contributions  through  organizations  such  as  the 
Community  Chest.  In  1965,  we  spent  about  $5  million  to  provide 
civil  legal  assistance  in  the  entire  Nation  and  $1  million  of  that 
was  spent  in  New  York  City  alone. 
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Things  have  changed  since  1965  wlien  the  Congress  enacted  or 
prior  to  that,  1964,  the  Congress  enacted  the  Economic  Opportunity 
Act.  In  1965,  the  legal  services  program  of  the  Office  of  Economic 
Opportunity  came  into  existence.  I  had  the  great  opportunity  to 
be  the  Director  of  that  program  when  it  began. 

But  as  INIr.  Kline  said  here  earlier,  we  are  sitiM  only  meeting  at 
the  best,  at  the  minimimi  I  guess,  about  28  percent  of  the  needs  in 
the  civil  area.  We  now  spend  about  $71.5  million  on  civil  legal 
assistance  for  tJie  poor.  That  provides  lassistance  for  about  a  million 
and  a  half  cases  a  year.  The  attorneys  are  carrying  a  caseload  of 
about  300  cases.  That  lamount  has  not  changed  since  1971.  There  has 
been  no  increase  in  the  dollars  spent  for  civil  legal  assistance.  The 
amount  of  services  that  it  can  purchase  is  considerably  diminished 
under  the  force  of  inflation,  under  the  force  of  the  restrictions  by 
HEW  on  the  kinds  of  services  which  can  be  rendered  in  its  program, 
and  under  a  number  of  other  policies  of  the  Government. 

For  insftance,  legal  services  programs  ean  no  longer  purchase 
equipment  and  supplies  through  GSA,  consequently  they  have  about 
another  $2  million  that  they  must  spend  on  nonser\4ce  functions 
ench  year.  If  the  program  would  render  in  1973  the  amount  of  serv- 
ices that  it  rendered  in  1971,  our  best  estimate  is  that  it  would  need 
another  $15  million. 

Let  me  speak  a  minute  about  criminal  representation  for  the 
indigent. 

As  you  know,  the  Supreme  Court  in  the  Gideon  case  in  1963  and  in 
the  Argersinger  ^  case  in  1972,  mandated  that  no  one  will  go  to  jail 
unless  he  was  represented  by  coimsel.  But  we  have  been  very  slow  in 
implementing  even  the  11 -year-old  decision  of  Gideon,,  and  we  have 
hardly  begun  to  address  ourselves  to  the  problem  of  Argersinger. 
Our  criminal  court  dockets  remain  crowded,  there  ds  no  effort  to 
pro\-ide  representation  in  lesser  crimes  at  any  stage  prior  to  trial. 
The  best  estimate  is  that  60  percent  of  the  criminal  defendants  can- 
not afford  counsel.  Argersinger  now  recpiires  counsel  if  there  is  to 
be  a  jail  sentence  for  something  ibetween  5  and  8  million  mis- 
demeanor defendants  a  year.  There  is  some  movement  and  I  hope 
that  your  efforts  will  encourage  that. 

The  Law  Enforcement  Administration  Agency  is  now  agreeing 
to  increase  funding  for  defender  organizations.  Until  now  it  had  not 
spent  its  appropriations  to  provide  counsel  for  poor  people  in  any 
significant  way,  even  in  any  hardly  known  way.  We  are  encouraged 
that  it  does  now  recognize  that  responsibility. 

The  amendment  that  the  Congress  passed  in  1973  to  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  recognized  that  defender  serv- 
ices are  part  of  the  criminal  justice  system  but  the  Congress  stall 
needs  to  recognize  tiiat  the  States  cannot  meet  the  obligation  to 
provide  counsel  for  indigent  accused  persons  in  the  criminal  process 
without  niassive  infusions  of  Federal  funds.  It  is  a  Federal  obli- 
gation, if  one  recognizes  that  an  obligation  that  springs  from  the 
Federal  Constitution  is  a  Federal  obligation.  The  Congress  must  do 
more  to  meet  this  obligation  and  to  assist  the  States  to  meet  that 
obligation. 


>  Set  forth  at  page  713. 
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Tlie  National  Legal  Aid  and  Defender  Assooiation  is  fiilly  sup- 
port-ive  of  the  efforts  of  your  inquiry  and  paHticularly  of  court 
awards  of  attorneys'  fees  in  civil  cases.  I  suggest  also  that  we  might 
consider  what  happens  to  a  wrongly  accused  and  innocent  defendant 
in  a  criminal  case.  We  now  pauperize  an  innocent  person  to  sustam 
the  presumption  of  innocence.  I  mean  no  disrespect  ibut  it  is  signih- 
cant  that  the  second  highest  elected  official  of  this  country  mufit 
seek  public  support  to  defend  himself,  if  he  is  indicated  in  a  criminal 
case  What  about  the  man  of  lesser  wealth  and  affluence  who  is  accused 
of  crime  and  presumed  innocent?  Is  it  right  to  pauperize  him,  it  that 
is  a  word,  to  sustain  that  presumption?  .  •     ^i    ^     i  o^.,,.^ 

I  want  to  particularly  encourage  you  to  be  certain  that  whatever 
leo-i'^lation  comes  out  of  this  inquiry  treats  the  dawycrs  m  legal  aid 
proo-rams  as  lawyers  at  the  private  bar  are  treated.  It  is  interesting 
to  note  that  the  OEO  regulations  permit  attorneys  m  legal  servi<^ 
proo-rams  to  collect  court  awarded  fees.  They  establish  a  m^hod 
of  accounting  for  that.  That  could  be  a  considerable  source  ot  the 
additional  funds  that  are  needed  to  provide  legaa  services  tor  the 

^^T^t  me  depart  f  mm  the  particular  a  little  bit  and  say  some  things 
which  I  think  are  kind  of  basic.  .  rr^     i  „„i 

You  know,  to  some  extent  vou  are  challenging  history,  ihe  legal 
historians  tell  us  that  all  through  the  history  of  English  laAV  and 
American  law,  until  rather  recently,  we  ha^'e  discouraged  litiga- 
tion. Remember  that  we  have  common  law  crimes  of  champerty, 
barratry  and  maintenance  which  are  aimed  at  prohibiting  any  en- 
couragement of  litigation  in  the  adversary  process.  The  historians 
say  that  that  is  because  it  arose  sometime  in  the  13th  century  in 
Eno-land  when  the  courts  were  rather  corrupted  by  the  property  class 
in  England.  There  was  an  assumption  if  one  encouraged  iktigation 
and  solicited  litigation  one  did  that  because  oue  Imew  one  had  the 
judge  in  his  pocket.  Well  the  evil  to  be  cured  was  the  corruption  and 
not  the  litigation.  . 

Secondly,  courts  then  generally  dealt  with  property  rights,  rights 
in  which  there  was  a  principal  interest,  of  the  two  litigants,  but  not  a 
considerable  public  interest.  The  adve,rsary  procMings  was  then 
and  perhaps  even  now  is  the  least  peaceful  of  the  ways  of  resolving 
controversy,  at  least  contrasted  with  negotiation  and  settlement 
that  is  a  more  peaceful  process.  Courts  are  often  a  winner  take 
all  and  loser  t.akes  nothing  result  which  leaves  one  person  rather 
unhappy.  The  adversary  proceeding  is  a  fractious  and  belligerent 
process  and  so  societv  was  interested  in  encouraging  the  more  peace- 
ful ways  of  resolution  and  leavinj^  courts  as  the  last  resort.  So  we 
made  it  a  crime  to  encourage  litigation,  to  solicit  litigation,  and 
for  a  nonparty  to  support  the  litigation  or  the  litigant,  the  crimes 
of  barratrv  and  maintainance  and  champerty. 

But  remember  the  American  bar  changed  that  when  the  American 
bar  recognized  that  peop^le  who  had  suffered  injury  to  their  person 
or  to  their  property  ought  to  be  able  to  take  their  grievances  to  court 
even  if  they  could  not  afford  a  lawyer.  We  established  the  con- 
tingent fee  system  which  violates  the  common  law  prohibition  against 
champerty,  and  we  did  that  to  afford  access  to  a  court  for  people 
with  grievances.  That  is  in  essence  the  way  in  which  the  iplaintiff's 
cost  of  counsel  are  taxed  against  the  defendant. 
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I  think  there  are  empirical  studies  to  provide  that  when  a  jury 
assesses  damages  in  a  personal  injury  case  t^hey  take  into  account 
their  knowledge  that  the  fee  will  l>e  paid  out  of  the  award.  They 
compensate  the  plaintiff  for  his  injury  and  make  a  guess  about  what 
percentage  the  attorney  is  going  to  take  and  tack  that  on.  So  it  is 
in  effect  a  taxing  of  the  costs  if  counsel  against  the  defendant. 

Courts  don't  deal  so  much  now  with  property  disputes.  They  deal 
with  property  disputes  but  they  deal  now  with  many  more  things, 
things  in  which  there  is  a  higher  public  interest,  rights,  individuals' 
rights,  rights  that  the  society  has  decided  ought  to  be  preserved  and 
enforced  in  order  to  have  a  peacef id,  tranquil  and  beneficial  sodiety. 

You  can't  negotiate  rights.  It  is  ver}^  difficult  for  me  to  com- 
promise on  racial  segregation.  An  institution  is  either  a  racist  in- 
stitution or  nonracist  institution.  It  is  hard  to  have  a  half-segregated 
school. 

It  is  very  difficult  to  compromise  issues  about  the  environment. 

If  compromise  is  not  the  way  in  which  tlliese  disputes  can  be 
resolved,  then  tJie  courts  ai-e  the  effective  instrument. 

The  public  has  a  great  deal  more  interest  in  these  issues  now. 

If  you  and  I  have  a  dispute  about  where  the  line  lies  between 
our  property,  we  can  compromise  that,  2  feet  on  yours  and  1  foot  on 
mine,  and  we  will  be  relatively  happy.  The  result  is  not  going  to 
affect  anybody  else;  but  when  we  are  dealing  with  the  kind  of  issues 
we  are  ta;lking  about  here,  rights,  public  issues,  issues  which  trans- 
cend the  grie\"anoe  of  a  particular  litigant,  then  there  is  a  much 
larger  public  interest  and  we  ought  to  make  tlie  courts  more  acces- 
sible for  the,  resolution  of  those  kinds  of  controversies. 

What  I  try  to  say  there  is  I  think  you  have  to  recognize  that 
you  are  challlenging  some  sort  of  basic  notions  that  exist  at  the  bar 
and  in  the  courts  and  the  whole  legal  profession  that  suggest  that 
we  don't  really  want  to  provide  full  access  to  the  court  system,  and 
T  think  the  reasons  for  tliat  theory  died  somewhere  in  between  the 
13th  century  and  the  20th  century  and  I  hope  your  idea  is  now  one 
that  is  in  its  time. 

Thank  you. 

Senator  Tunney.  Thank  you. 

[The  testimony  resumes  at  page  849.  The  prepared  statement  of  Mr. 
Bamberger  follows:] 

Prepared    Statement   of   Dean    E.    Clinton    Bamberger,    President   of   The 
National  I/EGal  Aid  And  Defender  Association 

Mr.  Chairman  and  INIembers  of  the  Subeoinmittee,  I  am  Clinton  Bamberger, 
President  of  the  National  Lej^al  Aid  Defender  Association.  I  welcome  your 
request  to  appear  before  you  today  to  present  the  views  of  NLADA  concerning 
metliods  of  financing  the  delivery  of  legal  services  'to  oitherwise  unrepresented 
interests. 

As  you  may  linow,  NLA13A,  since  it  was  founded  in  1911,  has  been  con- 
cerned witli  tlie  delivery  of  legal  services  to  those  in  our  society  who  are  the 
most  unrepresented — the  poor.  NLADA  was  founded  on  the  basic  and  funda- 
mental principle  that  the  legal  needs  of  the  i)oor  deserve  'tlie  same  high  quality 
of  profe.s.sional  ser\'ice  as  is  available  to  those  with  means.  Achieving  equal 
justice  under  law  requires  that  continuous  pressure  be  brought  to  bear  on  our 
legal  system. 

It  is  not  a  rec-ent  discovery  that  minorities  and  the  poor  have  been  exploited 
and  abused  by  our  justice  system.  Reginald  Heber  Smith,  one  of  the  fk>unders 
of  NLADA,  wrote  in  1919  : 
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"The  administration  of  American  justice  is  not  impartial,  tiie  lioh  and  the 
poor  do  not  stand  on  an  equality  before  tlie  law.  ithe  tnaditional  method  of 
providing  justice  has  operated  to  close  the  doora  of  tlie  courts  to  the  poor, 
and  has  caused  a  gross  denial  of  justice  in  all  parts  of  the  country  to  millions 
of  persons." 

(R.  H.  Smith,  Justice  and  the  Poor  8  (Mem.  Ed.  1967) 

Growth  in  tlie  movement  toward  legal  services  for  the  poor  was  steady 
but  slow  during  those  early  days.  In  fact,  not  until  Cong'ress  passed  the 
Economic  Opportunity  Act  of  1964,  and  the  subsequent  establishment  of  the 
Office  of  Legal  Services,  did  the  public  begin  to  assimie  a  signifioant  portion 
of  tihe  responsibility  to  provide  legal  representation  for  persons  uimble  to 
pay  for  private  attorneys  in  civil  cases.  The  Criminal  Justice  Act  of  1964,  and 
Gideon  v.  WainwrigJit,  372  U.S.  335  (1963),  established  the  right  to  counsel  in 
criminal  cases.  These  events  went  a  long  way  in  promoting  the  concept  that 
poor  people  should  have  attorneys  available  to  meet  their  needs  but  the 
implementation  of  tliis  concept  has  fallen  far  short  of  the  goal  of  providing 
counsel  tx)  all  poor  persons.  In  our  complex  technological  society  reliance  on  the 
advice  and  adv(x?acy  of  attorneys  has  increased  in  every  strata.  Use  of  courts 
has  risen  to  such  an  extent  that  virtually  every  jurisdiction  is  suffering  from 
crowded  dockets  and  long  delays.  People  who  once  accepted  their  powerlessness 
now  see  that  with  adequate  representation  they  can  contest  the  ineqmties  of 
their  lives ;  they  are  doing  so  in  growing  numbers. 

We  are  now  witnessing  the  gradual  withdrawal  from  i)articipation  on  the 
part  of  publicly-supported  programs  through  funding  cutbacks  and  attempted 
program  terminations.  It  is  ironic  that  the  diminution  of  resources  is  occurring 
at  a  time  of  unprecedented  demand  for  services.  In  1972,  the  United  States 
Supreme  Court  handed  down  a  decision  in  the  case  of  Argersinger  v.  Hamlin, 
holding  that  no  person  may  be  sentenced  to  prison  without  having  been  repre- 
sented by  counsel,  thus  placing  a  tremendous  burden  on  public  defender  serv- 
ices. The  increasing  complexity  of  our  society  and  a  new  awareness  by  poor 
persons  that  they  need  legal  a.ssistance  have  combined  to  fill  vv^iting  nooms 
of  legal  assistance  programs  and  crowd  courtrooms  with  those  waiting  their 
turn  at  justice. 

FINANCING  LEGAL  SERVICES  TO  THE  POOB 

The  actual  OfRce  of  Legal  SerWces  budget  has  not  increased  for  the  last 
three  fiscal  years  (1971,  1972,  and  1973)  and  is  not  scheduled  for  an  increase 
for  this  current  fiscal  year.  The  level  of  $71.5  million  has  served  an  ever 
increasing  case  load  which  is  now  at  1.5  million  cases  per  year  for  an  average 
of  more  than  300  cases  per  attorney. 

At  the  same  time,  according  to  the  Consumer  Price  Index,  inflation  has 
caused  a  13.4%  increase  in  costs  since  Fiscal  1971  (FY  1971 — 4.7%  ;  FY  1972 — 
3.0%  and  FY  1973 — 5.7%).  The  inflationary  sp^iral  alone  would  justify  an 
increase  of  almost  $10  million  in  operational  costs  of  civil  legal  services  over 
the  past  three  years.  Another  indicator  would  be  the  level  of  government  salaries 
which  have  increased  by  over  30%  since  1970.  A  similar  increase  in  salaries 
for  legal  services  program  employees  would  have  required  an  addiltional  $20 
million  to  keep  pace. 

Secondly,  according  to  a  1972  regulation  of  the  General  Services  Administra- 
tion, legal  services  programs,  as  did  other  government  programs  except  for 
cost-plus  contractors,  lost  the  authority  to  purchase  from  GSA  and  to  use  FTS 
telephone  .systems.  It  is  e.stimated  that  this  loss  of  purchasing  power  has 
added  approximately  $2  million  to  operational  costs. 

Finally,  the  restrictive  H.E.W.  regulations  published  on  September  11,  1973, 
will  eliminate  about  half  the  legal  services  which  have  been  provided  under 
the  H.E.W.  social  sen'ices  program.  The  clients  of  these  programs  will  have 
to  be  picked  up  with  Legal  Services  monies  if  they  are  to  be  served.  Since 
there  is  approximately  $6  million  in  this  program,  another  $3  million  increase 
in  legal  services  budgets  would  be  required  to  continue  this  existing  service. 

If  we  add  the  minimum  increments  (Inflation — $10  million;  GSA — $2  mil- 
lion; and  H.E.W. — $3  million),  we  arive  at  a  total  of  $15  million  needed  merely 
to  bring  the  Legal  Services  program  up  to  a  level  of  present  operational  effi- 
ciency. This  would  not  add  any  new  program,  staff,  or  efforts  but  would 
allow  the  program  to  bring  it.self  to  the  proper  capacity  to  fill  existing  obli- 
gations. 


848 

While  the  right  to  counsel  in  criminal  cases  was  decreed  by  Gideon  and 
Arger singer,  the  Supreme  Court's  pronouncements  defining  the  obligations  of 
the  states  to  provide  counsel  are  being  implemented  very  slowly.  Counsel  has 
not  been  provided  at  critical  stages  of  the  prosecution  due  to  the  lack  of 
manpower  and  resources  to  implement  the  Court's  mandates.  IMost  states  still 
lack  organized  defender  systems  and  rely  on  random  court  appointment  of 
counsel  who  may  not  enter  the  case  until  the  trial  level.  Moreover,  in  many 
areas,  defense  of  tlie  poor  is  a  matter  of  charitable  contributions  of  attorney 
services  rather  than  a  "system." 

Some  of  the  shortcomings  of  our  present  system  were  pointed  out  by  Attor- 
ney General  Ricliard  G.  Kleindienst,  si)eaking  before  the  National  Conference 
of  State  Legislative  Leaders  on  December  8,  1972.  Referring  to  the  current 
crisis  in  the  urban  criminal  couris,  he  urged, 

"Let  us  face  up  to  the  fact  that  in  some  of  our  largest  cities  the  bulk  of  the 
criminal  eases  are  not  brought  to  trial  because  if  they  were,  the  court  system 
would  collapse  under  the  caseload ;  rather,  defendants  are  encouraged  to  plead 
guilty  to  a  lesser  charge— often  a  misdemeanor  instead  of  a  felony — in  order 
to  get  them  off  the  docket  *  *  *." 

In  his  speech,  the  Attorney  General  suggested  that,  as  part  of  an  agenda 
for  mutual  action  by  the  state  and  federal  governments,  we  siiould  complete 
the  task   of   pi'oviding   public   defenders   "for   all   Americans   who   may   need 

them."  ^       .     .       .. 

At  one  time,  a  system  of  noblesse  oblige  on  the  part  of  private  attorneys 
may  have  sulficed.  However,  approximately  60%  of  all  defendants  facing  trial 
in  this  country  today  cannot  afford  to  retain  private  counsel.  Given  the  annual 
statistics  of  aWroximately  half  a  million  felony  cases  and  5  to  8  million  mis- 
demeanors in  this  nation's  courts,  the  volume  of  cases  requires  an  organized 
system  of  well-trained  defenders. 

In  1968,  Congress  passed  the  Omnibus  Crime  Control  and  Safe  Streets  Act 
which  established  the  Law  Enforcement  Assistance  Administration  (LEAA) 
as  the  federal  agency  within  the  Department  of  Justice  to  improve  the  Ameri- 
can svstem  of  law  enforcement  and  justice.  In  the  first  three  years,  FY  1969, 
FY  1970  and  FY  1971)  LEAA  spent  over  $859  million,  of  which  only  1.6% 
went  to  defense  of  persons  unable  to  otherwise  employ  counsel.  NLADA  has 
received  assurance!^  from  the  present  administration  of  LEAA  that  this  trend 
will  not  continue  and  that  LEAA  intends  to  increase  funding  for  defender 
services.  NLADA  was  pleased  to  note  that  the  recent  amendments  to  the 
Omnibus  Crime  Control  and  Safe  Streets  Act  specifically  recognized  defender 
services  as  part  of  the  criminal  justice  system.  The  funding  of  defender  services 
can  no  longer  be  considered  solely  a  state  responsibility.  Federal  assistance 
must  be  provided  now  that  the  states  must  comply  not  only  with  their  own 
state  codes,  but  with  the  mandates  of  the  Federal  Constitution  as  well.  Even  an 
organized  defender  system,  if  hampered  by  lack  of  resources  and  excessive 
caseloads,  cannot  provide  effective  assistance  of  counsel.  A  massive  transfusion 
of  state  and  federal  fimds  will  be  nece.ssary  to  meet  'the  constitutional  standard 
that  the  type  of  justice  a  person  gets  should  not  depend  upon  the  size  of  his 
pocketbook. 

COURT  AWARDS  OF  ATTORNEYS'  FEES 

It  is  against  this  background  that  I  would  like  to  turn  to  the  issue  of 
court  awards  of  attorneys'  fees.  First  let  me  state  that  I  join  with  my  colleagues 
representing  the  private  bar  and  public  interest  bar  in  urging  the  necessity 
of  the  award  of  fees  to  increase  and  promote  the  ability  of  citizens  to  obtain 
adequate  legal  representation.  The  poor  and  middle — income  people  should  not 
be  forced  to  rely  on  the  few  attorneys  who  are  funded  by  the  government  or 
foundations,  or  are  charitably  willing  to  accept  an  occasional  case  pro  bono 
publico  for  the  vindication  of  their  constitutional  and  statutory  rights.  A 
practical  svstem  of  compensation  is  crucial  in  encouraging  a  broader  segment 
of  the  bar  to  become  involved  in  representing  otherwise  unrepresented  interests. 

Courts  have  not  yet  addressed  the  problem  of  the  defendant  who  is  found 
not  guilty  of  a  criminal  charge,  but  has  been  forced  to  exhaust  all  of  his 
assets  in  order  to  obtain  adequate  representation.  On  the  other  hand,  both 
federal  and  state  courts  tax  costs,  including  in  some  vStates  the  cost  of  appointed 
counsel,  against  a  defendant  found  guilty  of  a  criminal  charge.  Perhaps  the 
Congress  should  address  this  problem  of  reimbursement  of  costs  to  an  innocent 
defendant. 
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While  NI.ADA  does  not  believe  that  the  award  of  attorneys'  fees  in  civil 
cases  to  legal  services  programs  wil  replace  the  continuing  need  for  increased 
fimding  for  these  programs,  we  do  believe  that  it  is  essential  that  clients  of 
legal  services  be  treated  on  the  same  basis  as  clients  of  the  private  bar.  Fees 
should  be  awarded  to  legal  services  programs  in  any  appropriate  case.  The 
effects  of  such  awards  are  highly  beneficial.  They  encourage  private  lawyers 
to  take  similar  cases,  thus  relieving  the  already  overburdened  programs.  The 
award  of  fees  increaso-S  the  money  available  to  the  program  to  continue  pro- 
viding representation  to  poor  persons.  And,  in  appropriate  cases,  it  forces 
tlie  wrongdoer  and  not  the  taxpayer  to  bear  the  cost  of  the  litigation. 

Presently  there  is  no  prohibition  against  legal  services  programs  accepting 
court  awarded  fees  and  some  programs  have  received  such  awards.  In  fact, 
OEO  regulations  contemplate  the  receipt  of  fees  by  a  Legal  Services  program 
and  set  forth  the  metliod  of  accounting  for  such  fees.  This  regulation  provides 
that  the  fees  received  for  services  by  an  OEO  grantee  Legal  Services  program 
become  income  to  the  program.  Thus,  such  fees  increase  the  amount  of  funds 
to  be  used  to  benefit  the  poor,  and  reduce  tlie  amount  of  increased  public  monies 
needed  to  fund  Legal  Services  programs. 

Moreover,  the  Code  of  Professional  Responsibility  in  Canon  2,  recognizes  the 
ethical  obligation  of  the  legal  professi(m  to  support  legal  services  programs 
designed  to  fulfill  the  profes-siion's  responsibility  to  provide  counsel  to  persons 
otherwise  unable  to  afford  necessary  legal  services.  The  awarding  of  attorneys' 
fees  to  indigent  plaintiffs  will  further  those  ethical  considerations  by  infusing 
private  money  into  a  system  supported  primarily  by  the  Federal  government. 
This,  in  turn,  will  allow  for  an  increase  in  the  number  of  persons  served  as 
well  as  an  increase  in  available  funds. 

The  public  policy  which  supports  claims  for  attorney  fees  hy  indigent 
litigaiats  represented  by  legal  services  attorneys  is  succinctly  stated  by  the 
court  in  Frrrigno  v.  Ferrignn,  115  X..1.  Super.  283,  279  A.  2d  141  (1971)  : 

"The  law  is  not  static ;  it  changes  to  meet  changing  social  needs.  A  con- 
siderable number  of  divorces  in  New  Jersey  are  now  obtained  by  indigents 
represented  by  Legal  Services  attorneys.  I  do  not  believe  that  a  def>endant 
husband  against  whom  a  judgment  for  divorce  has  been  aw^arded  benefits  of 
free  legal  representation  to  his  wife.  Nor  should  a  husband  be  encouraged 
to  litigate  under  the  assumption  no  counsel  fee  will  be  adjudged  in  favor  of  the 
indigent  plaintiff  represented  by  liCgal  Services.  Put  in  another  way,  the  public 
should  be  relieved  from  the  financial  burden  of  obtaining  an  indigent  plain- 
tiff's divorce  or  succesfully  defending  against  a  husband's  complaint,  to  the 
extent  that  the  husband  is  able  to  pay  all  or  part  of  her  attorney's  fee.  The 
taxpayer  has  an  interest  in  recovering  where  possible  a  portion  of  the  costs 
in  these  situations." 

To  conclude.  I  v,'ould  like  to  quote  from  the  Supreme  Court  in  Boddie  v. 
Connecticut,  401  U.S.  371  (1971)  : 

"Courts  are  the  central  dispute-settling  institutions  in  our  society.  They  are 
boiind  to  do  equal  justice  under  law,  to  rich  and  poor  alike.  They  fail  to 
perform  their  function  in  acordance  with  the  Equal  Protection  Clause  if  they 
shut  their  doors  to  indigent  plaintiffs  altogether.  Where  money  determines 
not  merely  the  kind  of  trial  a  man  gets,  .  .  .  but  whether  he  gets  into  court  at 
all,  the  great  principal  of  equal  protection  becomes  a  mockery." 

Mr.  Onek.  My  name  is  Joseph  Onek  and  I  am  the  Director  of  the 
Center  for  Law  and  Social  Policy.  We  are  a  fonndation  supported 
public  interest  law  firm  which  means  that  we  do  not  have  to  ohiarge 
fees  to  onr  clients. 

As  the  Chairman  has  already  pointed  out,  this  source  of  funding 
will  not  necessarily  last  forever.  In  this  reo-ard,  T  would  like  to  bring 
to  the  Subcommittee's  attention  an  excellent  pamphlet  put  out  by  the 
Ford  Foundation  entjitled  "The  Public  Interest  Law  Firms,  New 
Voices  for  New  Constituencies."  In  this  pamphlet  the  public  inter- 
est law  work  fiuided  by  the  fonndation  is  described  in  rather  glow- 
ing terms,  but  the  pamphlet  makes  clear  that  the  foundations  tend 
to  provide  seed  money  for  projects  for  a  few  years  at  most  and  then 
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tliey  expect  the  recipients  to  make  it  on  their  own.  The  pamphlet 
goes  on  to  suggest  thait  Ford  plans  to  continue  providing  support  in 
public  interest  law  only  for  about  5  years.  So  we  and  all  oither  law- 
yers who  are  supported  by  foundations  have  given  a  great  deal  of 
thought  to  alternative  sources  of  funding  and  one  idea  obviousily  that 
we  have  considered  is  court  awarded  fees.  We  are  presently  involved 
in  litigation  seeking  those  fees,  but  we  are  a  Washington-based  firm 
and  much  of  our  litigation  is  against  the  Federal  Government,  and 
at  the  present  time,  as  we  have  already  discussed  here  today,  28  USC 
2412,  makes  it  impossible  for  us  or  anybody  to  recover  attorneys' 
fees  from  the  United  States  Government  except  in  a  few  isolated 
circumstances. 

The  subject  has  already  been  brought  up  but  I  would  like  to 
touch  briefly  on  why  I  think  the  policy  in  28  USC  2412  makes  very 
little  sense.  If  a  person  sues  the  Federal  Government  and  he  demon- 
strates in  court  that  the  Government  has  disobeyed  the  law,  I  think 
he  should  be  eligible  to  receive  attorneys'  fees.  After  all  it  is  the 
Government's  obligation  to  see  that  the  laws  are  obeyed  and  a  person 
who  sues  the  Government  and  wins  has  in  effect  done  the  Govern- 
ment's own  work.  He  has  served  the  function  that  an  ombudsman 
might  serve,  a  function  that  the  Attorney  General  himself  should  be 
performing.  He  is  serving  as  a  private  attorney  general.  And  under 
those  circumstances  I  think  it  makes  perfect  sense  that  he  should  be 
compensated  by  the  Federal  Government  just  as  the  Attorney  Gen- 
eral himself  is  compensated  by  the  Federal  Government  and  the 
taxpayers. 

Now  you  have  raised  the  point,  Mr.  Chairman,  that  taxpayers 
may  object  to  or  not  wish  to  suppoyt  this  kind  of  litigation,  particu- 
larly litigation  against  the  Federal  Government.  I  woulld  like  to 
emphasize  the  point  Mr.  Flannery  has  already  mentioned,  that  in 
fact  the  taxpayer  is  already  subsidizing  litigation  to  an  enormous 
extent  because  corporations  and  individuals  can  deduct  legal  fees  as 
a  business  expense.  I  will  give  just  a  few  hypotJietical  examples  to 
make  this  clear. 

If  General  Motors  sues  the  En\nronmental  Protection  Agency  over 
some  provisions  of  the  Clean  Air  Act  or  the  Department  of  Trans- 
portation on  a  safety  issue,  the  Federal  Government,  in  effect,  is 
subsidizing  the  suit  by  a/lmost  50  percent.  It  makes  no  difference 
whether  Greneral  Motors  wins  that  suit  or  loses,  they  get  that  subsidy 
anyway.  In  fact,  if  General  Motors  brings  the  most,  fri\'olous  suit 
imaginable  and  is  thrown  out  of  court  on  the  first  day,  the  Govern- 
ment will  still  provide  a  subsidy. 

Furthermore,  the  Government  exercises  no  control  over  the  ex- 
penses it  will  subsidize.  If  General  Motors  chooses  to  pay  its  lawyers 
$200  an  hour  the  Government  still  pays  one-half.  If  General  Motors 
pays  its  lawyers  to  eat  in  the  best  restaurants  and  stay  in  the  finest 
hotels,  that  is  okay — ^Uncle  Sn.m  is  going  to  pay  half  of  it,  no  ques- 
tions asked.  This  is  totailly  different  from  any  kind  of  fee  award 
system  we  might  have.  Under  an  attorney's'  fee  st-atute  the  courts 
would  exercise  control  over  attorneys'  fees  and  other  costs  of  liti- 
gation. 
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You  suggested,  Mr.  Ohairman,  that  maybe  the  way  to  balance 
things  out  would  be  allow  indi^'iduals  to  deduct  tliedr  contributions 
to  environmental  groups  or  to  groups  that  are  invollved  in  public 
interest  litigation.  This  is  done  and  it  is  helpful.  But  you  have  to 
remember  a  tax  deduction  is  only  valuable  to  somebody  who  has  a 
large  income.  As  you  know,  the  vast  majority  of  American  taxpayers 
do  not  take  individual  deductions,  they  don't  take  cihar'itable  deduc- 
tions; they  simply  fill  out  tlie  standard  1040  form. 

Now,  as  to  your  second  point,  I  would  like  to  be  very,  very  frank. 
You  suggest  that  the  taxpayers  would  rise  up  in  arms  if  section  2412 
was  repealed  and  litigants  could  recover  from  the  Federal  Govern- 
ment. T  really  wonder  how  true  that  is.  We  are  talking  about  a  very 
small  amount  of  money.  Certaiinly  each  taxpayer  would  not  be  pay- 
ing more  than  50  cents  a  year  for  the  total  attorneys'  fees  that  would 
have  to  be  paid.  So  I  wondar  who  would  really  be  the  objectors. 
Wouldn't  the  real  people  yelling  to  Congress  not  be  the  individual 
taxpayer  but  precisely  those  intereste  who  benefit  from  tlie  present 
one-sided  system — that  is,  the  corporations  who  now  get  their  deduc- 
tions anyway.  These  are  the  people  who  benefit  from  the  one-sided 
adversary  syste.m  we  now  have,  they  would  be  the  ones  who  would 
be  up  in  arms,  they  would  be  the  ones,  speaking  frankly,  who  would 
storm  your  office  and  ask  "what  is  going  on."  I  don't  tihink  individual 
taxpayers,  particularly  if  this  issue  was  explained  to  them  and  if 
they  were  told  they  were  already  paying  for  General  Motors  litiga- 
tion costs,  would  cause  that  much  difficulty.  It  will  be  those  interests 
now  benefiting  from  the  present  system.  I  do  believe  it  can  be  ex- 
plained to  the  taxpayer  why  it  does  make  sense  to  have  him  pay 
some  small  amount,  and  I  suggc^st  although  I  don't  have  an  economic 
study  of  tliis,  it  would  be  maybe  25  or  50  cents  a  year,  to  support 
litigation. 

It  also  makes  sense  from  the  point  of  view  of  how  our  govern- 
mental system  works.  I  think  people  would  understand  that  it  makes 
sense.  For  example,  if  a  man  is  faced  with  a  highway  going  through 
his  home  and  he  is  going  to  have  to  pay  $25,000  in  legal  fees  to  fight 
it,  taxpayers  should  each  pay  a  small  amount  to  give  that  man  a 
chance  to  litigate.  Each  taxpayer  would  understand  that  the  same 
thing  might  happen  to  him.  This  kind  of  risk  distribution  is  what 
all  insurance  plans  are  about;  it  is  essentially  what  miany  tjrpes  of 
taxes  are  about.  So  I  am  not  really  worried  about  objections  from 
the  small  ind/ividual  taxpayers.  I  am  worried  that  some  larger  tax- 
payers and  some  larger  campaign  contributors  may  object.  Let's  be 
candid  about  that. 

Senator  Tunnet.  I  point  out  there  is  an  interesting  thing  in  my  own 
experience.  Since  I  have  been  in  the  Congress  I  have  found  that  what 
"Middle  Americans"  object  to  the  most  is  that  portion  of  the  anti- 
poverty  program  which  allows  moneys  to  be  paid  to  lawyers  who 
challenge  local.  State,  and  Federal  governmental  entities.  That  has 
been  my  experience  for  9  years. 

If  you  could  have  a  plebiscite  in  my  State  on  whether  or  not  those 
funds  should  be  paid  to  lawyers  for  those  kinds  of  suits,  I  dare  say 
by  almost  a  2  to  1  margin  the  vote  would  be  in  opposition. 
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Mr.  Onek.  Well,  I  have  tiwo  responses  to  that. 
First  of  all,  as  Mr.  Kliine  has  pointed  out,  there  is  a  very  low 
income  cut  off  for  legal  services.  So,  of  course,  "middle  Americans," 
whoever  they  may  be,  who  hav^e  legal  problems  themseilves  and  who 
can't  get  an  attorney  for  free  are  quite  resentful  about  somebody  who 
may  have  a  silightly  lower  income  who  can  get  a  free  attorney.  The 
whole  point,  I  think  it  is  mentioned  in  your  opening  stateanenlt  re- 
garding these  hearings,  is  that  it  is  not  just  the  very  poor  who  need 
legal  fees,  it  is  middle-class  Americans.  And  an  attorneys'  fee  sys- 
tem would  give  them  a  chance  as  well.  Obviously  middle-class  Amer- 
icans are  not  going  to  be  too  happy  aibout  a  system  thiait  only  gives 
the  very  poor  the  chance  to  get  free  legal  services  when  they  them- 
selves cannot  get  legal  services  because  the  kind  of  cases  they  may 
want  to  bring  cost  far  more  than  they  can  afford,  even  though  they 
may  earn  $10  or  $15,000. 

Second,  I  doubt  if  these  Americans  have  ever  had  it  explained  to 
them  that  the  Federal  Government  is  already  subsidizing  all  suits 
against  local,  State  and  Federal  governments  when  those  are  brought 
by  corporations.  When  a  corporation  sues  a  local  government  on  an 
environmental  matter,  on  a  zoning  matter,  the  average  American  is 
already  paying  for  that.  I  don't  think  they  realize  that.  I  think  if 
they  realized  that  their  \^ews  might  change.  I  agree  there  is  hostility 
in  many  quarters  to  legaH  ser\^ces  and  I  think  the  best  way  to  deal 
with  that,  like  the  best  way  to  deal  with  the  health  care  'problem,  is 
not  to  segregate  out  the  people  who  get  Federal  funds  but  to  have 
some  more  universal  system  so  the  middle  class  as  well  as  the  poor 
have  a  stake.  If  you  do  have  a  systera,  like  the  present  legai  services 
system,  where  only  a  small  segment  O'f  society  has  a  stake  in  the 
benefits  then  obviously  the  majority  is  going  to  be  oppose-d  to  it,  but 
that  is  not  the  way  it  should  l^e.  And  I  tliink  that  just  as  we  are 
moving  toward  a  more  universal  system  of  health  care  insurance  we 
need  more  universal  systems  of  aid  in  litigation. 

In  conclusion,  I  would  like  to  comment  on  a  proposal  which  has 
not  been  advanced  here  but  which  I  think  is  sometimes  advanced, 
that,  people  who  bring  lawsuit  and  lose  them  should  have  to  pay  the 
attorneys'  fees  for  the  defendant.  I  woitld  like  to  suggest  that  not 
only  is  this  proposal  unwise,  since  it  would  inhibit  any  group  except 
the  rich  from  bringing  lawsuits  but  it  may  wefll  be  unconsitlitutional. 
As  Dean  Bamberger  pointed  out,  there  may  have  been  a  time  when 
litigation  was  looked  on  as  an  evil  but  that  is  no  longer  the  case. 
The  Supreme  Court  has  made  clear  that  the  right  to  litigate,  cer- 
tainly on  Federal  issues,  is  a  right  protected  by  the  first  amendment. 
If  a  person,  who  in  good  faith,  brings  a  suit  but  loses  it  can  be  re- 
quired to  pay  the  defendant's  attorney  fees,  this  will  have  a  chilling 
effect  on  the  exercise  of  his  first  amendment  right  to  litigate.  He 
would  be  paying  an  excessive  cost  for  having  the  court  determine 
tihe  outcome  of  a  lawsuit.  I  think  the  closest  analogy  is  New  York 
Times  v.  f^uUivan  and  other  cases  dealing  with  the  question  of  whetli- 
er  a  newspaper  can  be  sued  for  libel  whenever  it  makes  a  false  state- 
ment about  a  public  figure.  The  Supreme  Court  has  held,  in  ordfer 
to  advance  first  amendment  values,  that  newspapers  can  only  be  sued 
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when  they  puint  a  stajtement  Imowdng  it  was  false  oir  with  reckless 
disregard  of  whetlier  it  was  false  or  not.  A  newspaper  cannot  be 
punished  eA^ery  time  it  makes  some  sort  of  honest  mistake.  Similanly, 
I  believe  the  first  amendment  requires  that  persons  who  bring  law- 
suits involving  Federal  riglvts  cannot  be  forced  ito  pay  a  heavy  penalty 
finanoially  simply  because  they  make  an  honest  mistake  in  their 
evaluation  of  the'law  and  the  court  rules  against  them.  I  think  only 
if  the  plaintiffs  file  a  lawsuit  knowing  it  to  be  frivolous  or  with 
reckless  disregard  of  whether  it  is  frivolous  or  not,  should  they  con- 
ceivably be  asked  to  pay  the  defendants'  attorneys'  fees. 

In  conclusion,  I  would  like  to  commend  you,  JSIr.  Chairman,  and 
the  Subcommittee  for  holding  these  hearings.  I  think,  as  the  discus- 
sion tliis  morning  has  already  indicated,  this  is  a  very,  very  difficult 
problem  and  well  worth  the  attention  that  you  are  paying  to  it. 

Thank  you. 

Senator  Tunnet.  Thank  you. 

[The  testimony  resumes  at  page  854.  The  prepared  statement  of  Mr. 
Onek  follows :] 

Prepared  Statement  of  .Tosepii  N.  Onek,  Director,  Center  For  Law  And  Social 

Policy 

Mr.  Chairman :  :My  name  is  Joseph  Onelc  and  I  am  the  Director  of  the  Center 
for  Law  and  Social  Policy,  a  Washington-based  public  interest  law  firm.  The 
Center  was  started  four  years  ago  to  provide  representation  to  previously 
unrepresented  groups  in  our  society.  Tn  the  past  four  years,  we  have  rep- 
resented consumers,  environmentalists,  the  mentally  ill  and  charity  hospital 
patients  in  a  wide  variety  of  administrative  and  judicial  proceeding.'^. 

During  these  past  four  years,  the  Center  has  never  charged  clients  a  legal 
fee.  We  have  been  supported  almost  entirely  by  grants  from  such  foundations  as 
Ford,  Rockefeller  Brothers  and  Clark.  It  is  our  hope  that  we  will  continue  to 
receive  substantial  foundation  funding  in  the  future.  But  we  cannot  be  assured 
of  that. 

At  this  point,  I  would  like  to  call  the  Subcommittee's  attention  to  an 
excellent  pamphlet  put  out  by  the  Ford  Foundation  entitled,  "The  Public 
Interest  Law  Firm :  New  Voices  and  New  Oonstitiuencies."  This  pamphlet 
describes  in  rather  glowing  detail  the  work  of  the  public  interest  law  firms 
funded  by  the  Ford  Foundation.  However,  the  pamphlet  points  out  that 
"foundations  tend  to  provide  'seed  money'  for  projects  for  a  few  years  at  most 
but  they  exi)ect  the  recipients  to  make  it  on  their  own."  The  pamphlet  then 
suggests  that  Ford  plans  to  c-ontinue  to  provide  support  in  public  interest 
law  for  only  about  five  years. 

Since  future  foundation  support  is  uncertain,  we  at  the  Center  have  given 
a  great  deal  of  attention  to  alternative  sources  of  fimding.  We  are,  for  example, 
involved  in  several  cases  dealing  with  attorneys'  fees.  But  when  we  consider 
the  possibility  of  attorneys'  fees  as  a  future  source  of  support,  an  obvious 
problem  presents  itself.  We  are  a  Washington  law  firm  and  much  of  our  liti- 
gation is  against  the  federal  government.  Yet,  imder  28  U.S.C.  §2412  it  is 
impossible  to  recover  attorneys'   fees  from   the  United   States   Government. 

To  my  mind,  this  policy  makes  no  sense.  If  a  person  sues  the  federal 
government  and  demonstrates  that  the  government  has  disobeyed  the  law,  he 
should  be  eligible  to  receive  attorneys'  fees.  After  all,  it  is  the  government's 
obligation  to  see  that  the  laws  are  obeyed.  A  person  who  successfully  sues  the 
government  has,  in  a  sense,  done  the  government's  own  work.  In  the  language 
of  recent  cases,  he  has  served  as  a  private  attorney  general.  I  believe,  there- 
fore, that  28  U.S.C.  §2412  should  be  repealed  and  that  Congress  should  estab- 
lish a  .system  under  which  attorneys'  fees  can  be  obtained  from  the  government 
in  appropriate  cases. 

Now  some  people  may  believe  it  is  inappropriate  for  the  federal  govern- 
ment to  subsidize  litigation,  particularly  litigation  against  itself.  In  this  regard. 
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I  think  it  is  important  to  emphasize  that  the  government  is  already  subsidiaing 
litigation  to  an  enormous  extent.  Corporations  and  individuals  deduct  l^al 
fees  as  a  business  expense.  If  General  Motors  sues  the  Environmental  Pro- 
tection Agency  or  the  Department  of  Transportation,  the  federal  government 
is,  in  effect,  subsidizing  that  suit  by  almost  50%.  Moreover,  it  makes  no  dif- 
ference whether  General  Motors  wins  that  suit  or  loses  it.  Even  if  General 
Motors  brings  the  most  frivolous  suit  imaginable,  the  government  will  provide 
a  subsidy.  And  the  government  exercises  no  control  of  the  expenses  it  will 
subsidize.  If  General  Motors  chooses  to  pay  its  lawyers  $200.00  an  hour,  the 
government  still  pays  one  half.  If  General  Motors  pays  its  lawyers  to  stay  in 
the  finest  hotels  and  eat  in  the  finest  restaurants,  that's  fine — Unole  Sam 
will  still  pay  one  half.  Under  an  attorneys'  fees  statute,  by  contrast,  courts 
could  and  would  exercise  close  supendsion  over  attorneys'  fees  and  the  other 
costs  of  litigation. 

The  second  possible  objection  to  more  liberal  awarding  of  attorneys'  fees 
is  itliat  it  would  lead  to  frivolous  lawsuits  and  thus  place  a  burden  on  our 
already  overcrowded  courts.  This  objection  is  totally  unrealistic.  Courts  are 
not  going  to  award  attorneys'  fees  in  frivolous  eases,  and  so  attorneys  will 
have  no  financial  incentive  to  bring  such  cases.  The  courts  may,  of  course,  be 
burdened  by  an  increa.se  in  meritorious  cases.  Buit  the  solution  to  that  problem 
is  more  courts,  not  fewer  awards  of  attorneys'  fees. 

Finally,  I  w^ould  like  to  comment  on  the  proposal,  advanced  by  some,  that 
persons  who  bring  lawsuits  and  lose  should  then  have  to  i>ay  the  attorneys' 
fees  of  the  defendants.  From  a  policy  standpoint,  this  proposal  is  very  miwise, 
since  it  would  inhibit  any  individual  or  group  which  is  not  wealthy  from 
bringing  lawsuits.  In  addition,  I  l)elieve  that  such  a  proposal  is  unconstitu- 
tional. The  Supreme  Court  has  made  clear  in  several  cases  that  the  right 
to  litigate  federal  issues  is  a  right  protected  by  the  First  Amendment.  See 
N.A.A.C.P.  V.  Button,  371  U.S.  415  (1963)  ;  B'hd  of  RR  Trainmen  v.  Virginia, 
377  U.S.  1  (1964).  If  persons  who,  in  good  faith,  bring  a  non-frivolous  but 
losing  lawsuit,  can  be  socked  with  paying  the  defendant's  attorneys'  fees,  this 
would  have  a  "chilling  effect"  on  the  exercise  of  their  First  Amendment  right 
to  litigate.  They  would  be  paying  an  excessive  price  for  having  wTX>ng'ly 
determined  the  outcome  of  a  lawsuit. 

The  closest  analogy  is  New  York  Times  v.  SuUivan,  376  U.S.  254  (1964)  and 
subsequent  cases  dealing  with  the  question  of  ^Ahether  a  newspaper  can  be 
sued  for  liable  whenever  it  makes  a  false  statement  about  a  public  figure.  The 
Supreme  Court  has  held  that,  in  order  to  advance  First  Amendment  values, 
newspapers  can  be  sued  only  when  they  print  a  statement  knowing  it  was 
false  or  with  reckless  disregard  of  whether  it  was  false  or  not.  Newspapers 
cannot  be  financially  punished  every  time  they  make  an  honest  mistake. 

Similarly,  I  believe  the  First  Amendment  requires  that  persons  who  bring 
lawsuits  involving  federal  rights  cannot  be  forced  to  pay  a  heavy  financial 
penalty  simply  because  they  made  an  honesit  mistake  in  their  evaluation  of 
the  law.  Only  if  the  plaintiffs  file  a  lawsuit  knowing  it  to  be  frivolous  or 
with  reckless  disregard  of  whether  it  is  frivolous  or  not,  can  they  con- 
ceivably be  asked  to  pay  the  defendant's  attorneys'  fees. 

I  wisih  to  commend  the  Subcommittee  for  holding  these  important  hearings 
and  to  thank  you  for  inviting  me  to  appear. 

Senator  Tttnnet.  And  now  we  have  Mary  Frances  Derfner  and 
and  Armand  Derfner.  Do  yon  have  the  same  statement? 

Mr.  Derfner.  Yes,  we  have  a  joiint  statement. 

I  am  Armand  Derfner  of  the  Lawyers  Committee  for  Civil  Ri^ts 
under  Law  and  with  me  is  Mary  Frances  Derfner  who  is  also  of  the 
Lawyer's  Committee  and  who  is  the  author  of  the  Committee's  book 
entitled  "Attorney's  Fees  in  Pro  Bono  Publico  Cases." 

The  Lawyers  Committee  is  an  organization  devoted  to  involving":  as 
many  members  of  the  prti^^te  bar  in  civil  rig;hts  and  public  interest 
cases  as  possible  and  is  interested  in  two  major  types  of  effects  that 
attorneys'  fees  have.  That  is,  we  are  interested  in  allowing  certain 
people,  whether  funded  by  foundations  or  any  other  ways,  to  special- 
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ize  and  become  centers  of  knowledge  in  specific  areas  of  the  law.  We 
are  also  interested  at  tlie  same  time  in  making  it  possible  for  the 
average  lawyer  who  may  han^e  a  commercial  or  oitlier  kind  of  practice 
to  take  fro  hono  cases  so  that  the  average  citizen  anywhere  in  the 
country  will  be  able  to  find  a  lawyer  without  having  to  find  one  of 
the  very  few  foundations- funded  or  Government-funded  lawyers 
who  are  located,  as  we  have  seen,  in  very  few  places  in  the  ooimtry. 

Some  of  the  private  lawyer's  problems  have  been  set  forth  by  earl- 
ier witnesses  here  today.  I  just  would  like  to  refer  briefly  to  one  or 
two  others. 

First  is  the  economic  fact  that  a  private  lawyer's  livelihood  de- 
pends on  collecting  fees  for  his  cases.  Pro  hono  cases  are  frequently 
very  complex,  requiring  massive  amounts  of  research  and  fact-(gath- 
ering  time.  The  private  lawyer  can  rareJy  afford  to  devote  much  time 
to  nonpaying  work  when  to  do  so  would  limit  his  ability  to  handle 
paying  cases.  The  lawyer  must  not  only  liniit  the  nimiber  of  non- 
paying  cases  he  can  accept,  but  also  must  limit  the  time  he  can  spend 
on  those  he  does  accept. 

The  second  major  problem  arises  from  the  fact  that  pro  hono 
activities,  by  their  nature,  often  go  against  the  grain  of  local  mores. 
A  southern  lawyer  who  represents  a  sdiooll  board  seeking  to  avoid 
desegregation  is  paid  a  substantial  amount,  makes  allies  Avithin  the 
majority-white  community,  and  receives  what  would  be  deemed 
"good"  publicity ;  his  opponent,  representing  poor  black  citizens  who 
seek  to  enforce  the  law,  is  paid  nothing,  makes  enemies  wiithin  the 
majority-white  community,  and  receives  "bad"  publicity.  His  prac- 
tice will  suffer  as  white,  paying  clients  desert  him;  his  contacts  within 
the  local  bar  will  disappear;  and  the  onlly  business  which  will  come 
his  way  by  virtue  of  his  representaltion  is  business  from  the  poor 
community — those  who  would  be  as  unable  to  pay  to  have  a  will 
drawn  up  as  tliey  are  to  fight  desegregation  and  violation  of  the  law. 

Court  awards  of  attorneys'  fees  would  make  it  possible  for  a  law- 
yer to  take  'pro  hono  cases  without  jeopardizing  his  livelihood.  No 
lawyer  expects  to  get  rich  from  court -ordered  fees :  The  fee  is  norm- 
ally quite  low  and  it  is  ordinarily  awarded  only  if  the  case  is  won. 
Even  so,  the  prospect  of  court-awarded  fees  allows  the  />r<9  hono  case 
to  "compete"  with  the  paying  case,  in  a  way  that  affects  lawyers  of 
different  kinds.  The  sole  pmctitioner  or  member  of  a  small  firm  can 
take  a  pro  hono  case  without  too  great  a  financial  sacrifice;  some 
lawyers  are  able  to  devote  themselves  largely  to  public  interest  prac- 
tice; and  the  public  interest  commitment  of  lawyers  in  larger  firms 
is  encouraged.  Without  court -ordered  fees,  the  lawyer  just  oannot 
make  a  living,  much  less  a  comfortable  living,  unless  he  limits  him- 
seilf  to  practicing  the  type  of  law  respected  by  the  majority,  and  lets 
the  poor  go  unrepresemted.  He  may  accept  an  occasional  court- 
appointed  criminal  defense,  but  most  problems  of  the  minority  will 
go  unattacked,  and  most  poor  people  with  unpopular  viewpoints  will 
go  unrepresented. 

These  problems  are  not  simply  the  parochial  concerns  of  lawyers. 
Encouraging  adequate  representation  is  essential  if  the  laws  of  this 
Nation  are  to  be  enforced.  Congress  passes  a  great  deal  of  lofty  legis- 
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lation  promising  equal  rights  to  all.  But,  although  some  of  these  laws 
can  be  enforced  by  the  Justice  Department  or  other  agencies,  most  of 
the  responsibility  for  enforcement  has  to  rest  upon  private  citizens. 
Private  citizens  must  be  given  not  only  the  right  to  go  to  court,  but 
also  the  legal  resources. 

With  court  costs  skyrocketing  as  the  cost  of  living  rises,  only  the 
relatively  wealthy  can  have  theh  day  in  court  no  matter  what  rig;hts 
Congress  promises.  This  amounts  to  nothing  less  than  discrimina- 
tion on  the  basis  of  wealth.  Moreover,  as  the  courts  have  realized,  a 
denial  of  fees  in  certain  Situations  is  analogous  to  repealing  the  law 
which  the  citizen  seeks  to  vindicate.  It  is  difficult  for  me  to  believe 
that  Congress  wants  legislation  on  the  books  but  not  _  enforced.  To 
quote  former  Justice  Tom  Clark  in  a  recent  case  in  which  the 
Supreme  Court  ordered  fees  paid  to  a  lawyer  who  had  won  a  imion 
democracy  case  under  the  Landrum-Griffin  Act: 

Not  to  award  counsel  fees  in  cases  such  as  this  would  be  tantamount  to 
repealing  the  Act  itself  by  frustrating  its  Msic  purpose  *  *  *  Counsel  fees  in 
cases  of  this  kind  are  not  only  apropriate,  they  are  imperative  to  preserve  the 
Congressional  purpose  *  *  *  Without  counsel  fees  the  grant  of  federal  juris- 
diction is  but  a  gesture  for  a  few  union  members  could  avail  themselves  of  it. 
Cole  v.  Hall,  462  F.  2d  777,  at  780-781  (2d  Cir.  1972). 

When  Congress  calls  upon  a  private  citizen  to  enforce  its  man- 
dates. Congress  simply  cannot  expect  that  citizen  to  become  an  im- 
paid  law  enforcement  official,  especially  when  those  who  are  most 
often  responsible  for  violations.  Government  officials  and  conpoira- 
tions,  have  their  legal  defenses  subsidized. 

The  government — local,  State  or  Federal — ^which  violates  the  law 
has  resources  which  the  private  citizen  could  never  hope  to  accrue — 
resources  which,  unfortunately,  it  often  spends  hindering  rather  than 
furthering  the  public  interest.  Why  should  the  public  subsidize  \do- 
lations  of  the  law  of  the  land  while  the  private  citizen  is  left  to  pay 
to  vindicate  public  policy  ? 

And  what  about  the  corporate  violator — the  employer  who  dis- 
criminates in  his  emiployment  practices  or  A^olates  consumer  protec- 
tion laws?  He  normally  has  the  funds  to  employ  the  best  available 
legal  counsel,  and  can  then  take  his  counsel  fees  and  court  costs  off 
his  income  tax  as  a  business  expense. 

Congress  has  increasingly  recognized  the  difficulty  which  private 
enforcement  poses.  It  recognized  this  difficulty  as  far  back  as  a  cen- 
tury ago,  when  it  included  attorneys'  fee  provisions  in  some  of  the 
Reconstruction  Civil  Rights  .\cts.  And  it  has  done  likewise  in  the 
last  decade,  by  providing  for  attornevs'  fees  in  four  anti-discrimina- 
tion statutes:  title  II  of  the  Civil  Rights  Act  of  1964,  prohibiting 
discrimination  in  public  accommodations;  title  VII  of  the  same  act, 
prohibiting  employment  discrimination;  the  Fair  Housing  Act  of 
1968,  prohibiting  discrimination  in  the  rental  or  sale  of  property; 
and  section  718  of  the  Emergency  School  Aid  Act  of  1972,  prohibit- 
ing racial  discrimination  in  public  schools.  In  all  these  statutes,  there 
is  a  clear  and  integral  relationsihip  between  awards  of  attorneys'  fees 
and  enforcement  of  the  legislation. 

I  might  just  make  a  couple  of  points  at  this  point  and  show  just 
what  that  means. 
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In  school  desegregation  cases,  especially  where  Congress  finaJly 
acted  in  1972  to  redress  a  longstanding  imbalance,  we  find  on  calcu- 
lation that  all  of  the  fees  ever  awarded  by  courts  before  that  staitute 
was  passed,  aJl  the  fees  ever  awarded  to  civil  rights  lawyers  through- 
out all  of  the  States  in  every  case  would  not  add  up  to  the  fees  paid 
out  by  a  single  school  board  in  a  single  middle  size  to  average  large 
case.  T  \N^ill  give  you  a  specific  example,  tlie  Prince  Edward  County 
case,  which  was  one  of  the  serious  instances  of  contemptuous  viola- 
tion of  law,  where  schools  were  closed  down,  and  where  there  were 
midnight  raids  on  the  treasury  and  where  the  Fourth  Circuit  with 
Judge  Havnesworth  sitting,  among  otiiers,  finally  held  this  school 
board  in  contempt,  of  court.  We  find  in  that  case,  which  has  gone  on 
for  nearly  15  years,  there  was  only  one  phase  during  the  entire  case 
during  which  the  plaintiffs'  lawyers  were  awarded  fees  paid  and  that 
amounted  to  $19,000. 

During  that  same  period,  the  school  board  lawyers,  the  county 
lawyere  and  the  State's  lawyers  were  getting  their  fees  paid  in  full 
at  all  times.  I  do  not  know  the  total  amount  paid  to  these  defendants' 
lawyers  over  the  years  but  for  the  same  period  in  which  the  plain- 
tiffs' Jawyers  were  awarded  $19,000,  the  defendants  paid  their  law- 
yers $1 50,000  for  the  service  of  having  enabled  them  to  go  into  con- 
tempt of  court. 

As  an  old  time  civil  rights  lawyer  said  to  me  the  other  day,  "the 
sciiool  boards  pay  their  lawyers,  win,  lose,  or  draw,  day  in  and  day 
out  and  yet  we  are  on  our  own  and  we  are  to  do  the  work  of  tjhe 
Nation."  That  is  really  what  this  whole  question  is  about. 

Mr.  Chairman,  Congress  has  recognized  in  a  great  niumber  of 
statutes  that  when  it  creates  a  cause  of  action,  when  it  creates  a  right, 
the  only  way  for  that  rigtlit  to  be  enforced  is  to  provide  that  someone 
who  sues  to  enforce  that  right  be  gi^-en  his  attorneys'  fees.  Congress 
has  recognized  this  not  only  in  cases  where  private  parties  are  defen- 
dants but  has  also  recognized  it  in  cases  where  State  and  local  gov- 
ernmental bodies  have  been  defendauts  and  has  recognized  it  where 
the  Federal  Government  is  the  defendant.  In  the  amendments  to  title 
VII  in  1972,  a  provision  was  added  making  the  Federal  Government 
liable  for  employment  discrimination  committed  by  the  Federal 
Government  and  liable  not  only  for  the  same  type  of  back  pay  and 
other  awairds  that  would  be  awardec?  in  traditional  title  VII  cases 
but  liable  as  well  as  for  attorney  fees.  So  Congress  has  recognized 
increagingly  that  you  must  award  attorneys'  fees  if  you  expect  these 
T^.ghts  to  be  real  rather  than  paper  rights. 

I  think  that  a  number  of  formulas  have  been  set  forth  which  could 
easily  form  the  basis  of  useful  legisilation.  One  that  I  might  suggest 
for  the  Subcommittee's  consideration  is  simply  to  give  fees  to  all  who 
sue  successfully  to  enforce  rig'hts  created  or  guaranteed  by  statutes 
that  Congress  has  passed.  These  could  be  specific  statutes  such  as 
title  II  or  VII  of  the  Ci^^l  Rights  Acts  of  1964,  or  a  general  ^atute 
such  as  42  U.S.S.  §1983,  whidi  authorizes  a  suit  where  a  governmen- 
tal official  or  one  acting  under  a  color  of  law  denied  a  right  guaran- 
teed bv  the  Federal  Constiltution  or  laws.  We  say  that  these  statutes 
that  Congress  has  passed  represent  Congress'  judgment  as  to  the 
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najtiona;!  interest  and  national  policies.  Where  someone  is  forced  to 
sue  to  vindicate  one  of  those  rights,  Congress,  by  simply  creating  a 
right  (or,  in  legal  language,  a  "cause  of  action")  in  such  a  statute,  by 
simplly  saying  this  is  an  important  enough  right  to  write  it  down 
in  the  law  of  the  Nation,  has  decided  that  all  of  tlie  remedies  that 
are  necessary  to  carry  out  those  laws  are  appflicable.  Therefore,  when- 
ever someone  is  forced  to  sue  to  \andicate  one  of  these  rights,  attor- 
neys' fees  should  ibe  paid. 

I  think  there  is  some  legislative  history  in  some  Reconstruction 
Acts,  including  what  is  now  section  1983,  that  would  support  the 
idea  that  is  ipreoisely  what  Congress  had  in  mind. 

Senator  Tunnet.  At  what  point? 

Mr.  Derfner.  In  the  deibat/cs. 

Senator  Tunney.  At  what  point  are  the  fees  paid  ? 

Mr.  Derfner.  Ordinarily  the  fees  are  to  be  paid  at  the  conclusion 
of  the  district  court  level  but  this  is  not  an  inflexiblle  rule  and  the 
courts  have  awarded  fees  at  earlier  stages,  say,  on  the  denial  of  a 
motion  to  dismiss  or  at  an  earlier  point  in  the  case  where  it  was  clear 
that  equity  required  that.  So  I  don't  think  there  is  any  bar  to  a  rule 
or  a  statute  or  standard  that  would  say  that  the  ordinairy  practice  of 
having  fees  wait  until  the  outcome  of  the  case  must  bend  in  certtain 
cases  where  equity  demands. 

I  might  say  in  a  case  of  my  knowledge  when  the  plaintiffs  lawyer 
said,  "Your  Honor,  I  am  afraid  I  am  not,  going  to  be  able  to  afford 
to  finish  this  case,"  the  judge  made  it  dear  to  the  defendaiifts  and  to 
the  lawyer  that  fees  were  going  to  be  awarded.  So  there  are  many 
ways  of  avoiding  inflexible  rules.  There  are  also  many  cases  which 
make  it  clear  you  don't  have  to  win  in  any  formal  sense  to  be  award- 
ed fees,  as  long  as  you  prevail  on  certain  important  issues  or  you 
simplly  proAfide  a  benefit  to  the  court.  For  example,  in  a  reapportion- 
ment case  in  Iy>uisiana,  Judge  Dawfcins  held  that  defendants'  re- 
apportionment plans  for  tllie  parish  in  question  was  preferable  to 
plaintiffs'  plan  and  that  the  defendants'  plan  would  therefore  be  put 
into  effect.  Nonetheless,  he  held  that  if  it  were  not  for  the  plaintiffs' 
careful  exposition  of  the  issues  he  would  not  have  been  a/ware  of 
some  of  the  law  in  the  area  and  the  case  would  not  have  been  as 
thoroughly  aired,  so  he  awarded  the  plaintiffs  fees  on  the  basis  of 
the  substantial  benefit  they  had  provided  through  that  litigation. 

Unlefiis  Congress  acts  by  creating  a  formnlla  such  as  the  one  I  have 
outlined  or  one  of  the  other  formulas  suggested,  it  must  expect  that 
its  most  basic  and  fundamental  legislation  will  be  objectively  re- 
pealed by  the  economic  fact  that  the  people  those  laws  are  meant  to 
benefit  and  protect  cannot  take  advantage  of  the  law. 

This  Subcommittee  has  commendably  addressed  itself  to  a  critical 
matter  of  national  concern.  I  have  high  hopes  that  the  work  can  result 
in  something  that  can  make  sure  the  laws  of  this  land  will  mean  real 
rather  than  paper  rights. 

Thank  you  A'Ci'y  much. 

Senator  Tunney.  Thank  you  very  much. 

[The  testimony  resumes  at  ]iage  1108.  The  prepared  statement  of 
Armand  Derfner  and  exhibit  prepared  by  Mary  Frances  Derfner 
follows:] 
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STATEMENT  OF  ABMAND  DERFNER,  LAWYERS'  COMMITTEE  FOR  CiVIL  RIGHTS  UNDER 

Law 
M.  Chairman  and  m..,„s  of  th^SuOcom^ttee  I^^     VSt'il^^'y'^ 
Z'r  ,r/mvlSrr-.™:  S  S'^Jm^uss  »u,.-awaM«a  atu,x,ne... 
f*^-  ^  ^        ..f   T   «^ii   i.P  f.K-usins  o<n  the  impontant  nole  attorneys'  fees 

.V.   ^^JvL^'   ronmiittee   has   devoted   most   of  its   energies   to   bringing   the 

D^  *ackSn  M?Si.prnn!l  t«,  otl.er  cities,  hundreds  of  lawyers  tJjTOU^out 

E;S^;4rT<^SS'S';,rVrS?re.^  Tthe  ^USSS^s^t 
o^ J?i?Kice  we  beS  -e  that  neither  the  substantial  conunitaient  of  members 
^^th'XT^o  thrideal  of  euual  rights  for  all.  --  ^^^J^nT^eT 5^2 
ftf  e-f>vernment-  or  foundation-funded  programs,  can  begin  to  meet  tne  legai 
nLSrof  mSorities  and  the  urban  poor.  The  same  high  quality  legal  services 
Sy  available  to  thise  who  can  afford  attorneys  ^^ill  i«  the  ^o^^r^^^^^^ 
^dely  IvaSe  to  those  who  cannot  pay  only  when  they  are  able  to  retain 

''TSriawTfrrLeln  a  uninue  position  when  confronted  with  public  iMer- 
est"o?mtary  representation.  While  lawyers  affiliated  with  e  ther  goyemmmt- 
of  foundSuon-funded  pro  bono  groups  have  many  problems  wMch  court-awarded 
attomeS  fees  would  a^  private  lawyers  are  faced  with  many  additional 

^'^'^^^l^^cT^''^'^  Vri^^te  lawyer's  livelihood  depends  on 
rJiSinifees  for  his  cases.  Pro  hono  cases  are  frequently  very  complex  re- 
qurS?  masSve  aniounts  of  research  and  fact-gathering  time.  The  priv-a  e 
Zm  can  rarely  afford  to  devote  much  time  to  nonpaying  work  when  to 
Ko  wTiSd  UiS  his  ability  to  handle  i>aying  cases.  The  lawyer  must  not 
Slly  li^t  ttie  number  of  nonpaying  cases  he  can  accept,  but  also  must  limit 
the  time  he  can  spend  on  those  he  does  accept.  .<.  4..  „    ^„    r.,ihiir. 

tS  economic  fact  -of  life  is  the  single  most  severe  limitation  on  public 
interest  repXntation  bv  the  private  bar.  A  sole  practitioner,  or  one  who 
Sees  SSa  few  other  lawyers,  simply  cannot  take  the  time.  A  member 
S  a  largeT  firm  possibly  could  take  the  time,  but  only  at  the  expense  of  a 
?eeling  on  hisZ-^I^rt  or  on  the  part  of  his  associates,  that  he  is  not  carrying 

'''Thrs^oM  ma.ior  problem  arises  from  the  fact  that  f «  ^«^,,^<L^j;^^|^,'^^ 
their  nature,  often  go  against  the  grain  of  local  mores.  A  Southern  lawyer 
wS  reprSSAts  a  school  board  .seeking  to  avoid  desegregation  is  paid  a  sub- 
?tantiaf?mount,  makes  allies  within  the  majority-white  community  and  re- 
Sves  whaTwould  be  deemed  "good"  publicity :  his  opponent,  representing  poor 
black  Szens  who  seek  to  enforce  the  law,  is  paid  nothing,  makes  eneniies 
wftWn^he  mljority-white  community,  and  receives  ''^^f ''P^^^:^^'^- f «  P^,'b^ 
will  suffer  as  white,  paying  clients  desert  him ;  his  contacts  mthin  tbe  loca  bar 
will  disappear;  and  the  only  business  which  will  come  ^is  way  by  virti^e 
of  his  representation  is  business  from  the  poor  community-^those  who  would 
be  as  unable  to  pay  to  have  a  will  drawn  up  as  they  are  to  fight  desegregation 

and  violation  of  the  law.  ^     .,  -a.    i„„„^„ 

Nor  does  this  problem  apply  only  to  the  small  or  Southern  ^o^^.^^^^^^^y^f: 
Lawyers  everywhere  who  represent  clients  with  unpopular,  albeit  correct,  legal 
iwsitions  cut'  themselves  off  from  relationships  with  lawyers  and  paying 
clients  which  thev  need  to  make  a  living.  The  American  Bar  Association  recog- 
nizes this  problem  in  Canon  2  of  its  Code  of  Professional  Ethics,  whi<>h  f  ys 
that  larger-than-usual  fees  are  justified  where  acceptance  of  a  case  will  likely 
preclude  other  employment.  In  a  public  interest  case,  the  lawyer  oirdinanl-v 
gets  not  this  larger  fee,  but  no  fee  at  all. 
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Court  awards  of  attorneys'  fees  would  make  it  possible  for  a  lawyer  to  take 
pro  bono  cases  without  jeopardizing  his  livelihood.  No  lawyer  expects  to  get 
rich  from  court-ordered  fees :  the  fee  is  normally  quite  low  and  it  is  ordinarily 
awarded  only  if  the  ease  is  won.  Even  so,  the  prospect  of  court-awarded  fees 
allows  the  pro  bono  case  to  "compete"  with  tlie  paying  ease.  The  sole  prac- 
titioner or  member  of  a  small  firm  can  take  a  pro  bono  case  without  too  great 
a  financial  sacrifice ;  some  lawyers  will  be  able  to  devote  themselves  largely 
to  public  interest  practice ;  and  the  public  interest  commitment  of  lawyers  in 
larger  firms  will  be  encouraged.  Without  count-ordered  fees,  the  lawyer  just 
cannot  make  a  living,  much  less  a  comfortable  living,  unless  he  limits  himself 
to  practicing  the  type  of  law  respected  by  the  majority,  and  lets  the  poor  go 
unrepresented.  He  may  accept  an  occasional  court-appointed  criminal  defense, 
but  most  problems  of  the  minority  would  go  unattacked,  and  most  poor  people 
witli  unii>opular  viewpoints  would  go  unrepresented. 

Tliese  problems  are  not  simply  the  parochial  concerns  of  lawyers.  Encour- 
aging adequate  representation  is  essential  if  the  laws  of  this  nation  are  to  be 
enforced.  Congress  passes  a  great  deal  of  lofty  legislation  promising  equal 
rights  to  all.  But,  although  some  of  these  laws  can  be  enforced  by  the  Justice 
Department  or  other  agencies,  most  of  the  responsibility  for  enforcement  has 
to  rest  upon  private  citizens.  Private  citizens  must  go  to  count  to  prove 
that  they  are  being  discriminated  against,  and  to  prove  that  laws  which 
promise  protection  of  the  i>oor  and  minorities  are  being  violaited.  This  fact  has 
been  recognized  in  statutes  specifically  giving  private  citizens  the  right  to  go  to 
court  to  redress  grievances,  and  by  court  decisions  which  have  broadly  ex- 
panded the  concepts  of  private  causes  of  action,  standing  to  sue,  and  citizen 
access  to  administrative  proceedings.  But  for  the  most  part,  these  broadened 
concepts  exist  only  on  paper,  for  Congress  and  the  courts  have  stopped  far 
short  of  taking  measxires  which  w*ould  permit  citizens  to  take  advantage  of 
them.  Private  citizens  must  be  given  not  only  the  right  to  go  to  court,  but 
also  the  legal  resources.  As  the  Supreme  Court  said  in  interpreting  the  attorneys' 
fee  authorization  in  Title  II  of  the  Civil  Rights  Act  of  1964  : 

"When  the  Civil  Rights  Act  of  1064  was  passed,  it  was  evident  that  enforce- 
ment would  prove  difficult  and  that  the  Nation  would  have  to  rely  in  part 
upon  private  litigaticn  as  a  means  of  securing  broad  compliance  with  the 
law.  A  Title  II  siiit  is  thus  private  in  form  only.  When  a  plaintiff  brings  an 
action  under  that  Title,  he  cannot  recover  damages.  If  he  obtains  an  injunction, 
he  does  so  not  for  himself  alone  but  also  as  a  'private  attorney  general,'  vindi- 
cating a  policy  that  Congress  considered  of  the  highest  priority.  If  successful 
plaintiffs  were  routinely  forced  to  bear  their  own  attorneys'  fees,  few  aggrieved 
panties  would  be  in  a  position  to  advance  the  public  interest  by  invoking  the 
injunctive  powers  of  the  federal  courts.  Congress  therefore  enacted  the  provi- 
sion for  counsel  fees — not  simply  to  penalize  litigants  who  deliberately  advance 
arguments  they  know  to  be  untenable  but,  more  broadly,  to  encourage  indi- 
viduals injured  by  racial  discrimination  to  seek  judicial  relief  under  Title  II." 
Ncivman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  401-02  (1968)  (footnotes 
omitted). 

With  court  costs  skyrocketing  as  the  cost  of  living  rises,  only  the  relatively 
wealthy  can  have  their  day  in  court,  no  matter  \^'hat  rights  Congress  promises. 
This  amounts  to  nothing  less  than  discrimination  on  the  basis  of  wealth. 
IMoreover,  as  the  courts  have  realized,  a  denial  of  fees  in  certain  situations 
is  analogous  to  repealing  the  law  which  the  citizen  seeks  to  vindicate.  It  is 
difficult  for  me  to  believe  that  Congress  wants  legislation  on  the  books  but  not 
enforced.  To  quote  former  Justice  Tom  Clark  in  a  recent  case  in  which  the 
Supreme  Court  ordered  fees  paid  to  a  lawyer  who  had  won  a  union  democracy 
case  under  the  Landrum-Griffin  Act : 

"Not  to  award  coimsel  fees  in  cases  .such  as  this  w'ould  be  tantamoimt  to 
repealing  the  Act  itself  by  frustrating  its  basic  purpose  ♦  *  *  Counsel  fees 
in  cases  of  this  kind  are  not  only  appropriate,  they  are  imperative  to  preserve 
the  Congi-essional  puriiose  <  *  *  Without  coraisel  feas  the  grant  of  federal 
jurisdiction  is  but  a  gesture  for  few  union  members  could  avail  themselves 
of  it."  Cole  V.  Hall,  462  F.2d  777,  at  780-81  (2d  Cir.  1972). 
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When  Congress  calls  upon  a  private  citizen  to  enforce  its  ^^^ndates^Congress 
sinvplv  cannot  expect  that  citizen  to  become  an  unpaid  law  enforcement  official, 
eSS^^aien  lliose  who  are  most  often  responsible  for  violatioiis.  govem- 
nSnt  officials  and  corporations,  have  their  legal  defenses  subsidized. 

TlL  government-local,  state  or  federal-which  violates  the  law  has  resources 
which  the  private  citizen  could  never  hope  to  accni^resources  which  un- 
rortunately  it  often  spends  hindering  rather  tlian  furthering  the  public  inter- 
St  Whfsho  the  public  subsidize  violations  of  the  law  of  the  land  while 
the  private  citizen  must  pay  to  vindicate  public  policy?  Government  by  virtue 
of  almost  unlimited  funds,  is  already  in  an  advantageous  position ;  if  attorneys 
fees  a?e  denied  the  private  citizen  who  brings  suit  to  force  his  local,  state 
or  federargovernment  to  obey  the  law,  government  violators  of  the  law  are 

^X'd^vXfabout  the  corporate  vlolator-the  employer  who  discriminates  in 
his  employment  practices  or  violates  consumer  protection  laws?  He  normaHy 
has  the  funds  to  emplov  the  best  available  legal  counsel,  and  can  then  take  his 
counsel  fees  and  court  costs  off  his  income  tax  as  a  business  expense.  If,  as  is 
often  the  case,  the  corporation  is  a  government  contractor  or  is  m  a  regulat^ 
Sistrv  the  expense  is  included  in  the  base  from  which  a  gua ranted  profit 
is  calculkted.  The  private  citizen  seeking  to  end  discrimination  or  fraudulent 
business  practices  has  none  of  these  advantages.  ,        .     .         .»  * 

Congress  has  increasingly  recognized  the  difficulty  which  private  enforcement 
poses  It  recognized  this  difficulty  as  far  Ivack  as  a  century  ago,  when  it 
included  attornevs-  fee  provisions  in  some  of  the  ReconstriK^tlon  Civil  Rights 
Acts  And  it  has  done  lilsewise  in  the  last  decade,  by  providing  for  attorneys 
fees  in  four  antidi.scrimination  statutes:  Title  VII  of  the  Civil  Rights  Act  of 
I9(>4,  prohibiting  discrimination  in  employment  practices;  Title  II  of  the 
same  Act,  prohibiting  discrimination  in  public  accommodations;  the  Fair 
Housing  Act  of  1968,  prohibiting  discrimination  in  the  rental  or  sale  of  prop- 
erty and  Section  718  of  the  Emergency  School  Aid  Act  of  1972,  prohibiting 
racial  discrimination  in  i)ublic  schools.  In  all  these  statiites,  there  is  a  clear 
and  integral  relationship  between  awards  of  attorneys'  fees  and  enforcement 

of  the  legislation.  „  .  .  ,      „v,„^-.^ 

Some  people  have  suggested  that  attorneys'  fee  provisions  may  be  abused, 
pointing  toward  what  they  say  are  excessive  fees  in  stockholders'  derivative 
suits  black  lung  cases,  and  cases  under  the  Criminal  Justice  Act.  I  do  not 
believe  these  are  serious  dangers,  for  several  reasons.  First,  most  pro  hono 
cases  do  not  involve  large— or,  indeed,  any— monetary  recoveries,  and  therefore 
would  not  create  the  danger  of  large  percentage  fees.  More  important,  the 
danger  can  be  avoide<l  by  basing  fees  not  on  a  monetary  amount  recovered 
but  on  the  time  siient.  and  by  limiting  fee  awards  to  cases  where  a  party  has 
prevailed  on  the  merits— or,  in  certain  cases,  performed  a  substantial  service 
even  without  prevailing.  Finally,  the  publicity  about  the  Criminal  Justice  Act 
has  focused  on  a  few  individuals  who  may  have  reported  more  time  than  was 
actually  spent— a  weakness  within  the  control  of  judges-^and  has  obscured 
the  fact  that  the  Criminal  Justice  Act  has  brought  about  an  enormous  im- 
provement in  the  quality  of  defense  provided  in  federal  criminal  cases. 

The  statutes  which  provide  for  fees  have  shown  that  attorneys  fees  are 
invaluable  in  providing  the  legal  resources  necessary  to  implement  national 
policy  Although  courts  have  the  authority  to  award  fees  in  other  pro  hono 
cases  some  courts  decline  to  exercise  this  authority,  taking  the  general  view 
that  Congress  should  speak  first.  Unless  Congress  does  act.  perhap  by  enacting 
legislation  broadly  providing  fees  for  anyone  prevailing  in  the  assertion  of  a 
federal  claim  (as  plaintiff  or  defendant),  it  must  expect  its  most  basic  and 
fundamental  legislation  to  be  objectively  repealed  by  the  economic  fact  that 
the  people  these  laws  are  meant  to  benefit  and  protect  cannot  take  advantage 
of  the  law"S.  If  Congress  does  pass  such  legi.^lation,  private  lawyers  will  be 
free  to  pursue  the  pulilic  interest  withoirt  penalty.  Lawyers  who  are  funded 
by  foundations  will  be  freer  to  concentrate  on  isipedfic  areas,  rather  than 
covering  the  entire  field  of  discrimination.  And  Congress  will  be  able  to  rely 
upon  the  i^ople  to  uphold  its  laws  and  further  its  mandates. 
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Cato   V.  Parham,   403  F.2d  12  (8th  Cir.  1968),  affg   293  F.  Supp. 

1375  (E.D.  Ark.  1968)  200.04 

Cefalo   V.  International   Union  of  District   50  United  Mine 

Workers  of  America,    311  F.  Supp.  946.(D.D.C.  197)  600.12 

Chisleg   v.  Richland  Parish  School  Board,   F.  Supp.  (W.D. 

La.  July  9,  1973) 200.57 

Clark   V.  American  Marine  Corporation,    320  F.  Supp.  709  (E.D.  La. 

1970)  , ^00-05 

Clark  V.   Board  of  Education  of  the  Little  Rock  School  District, 

449  F.2d  493  (8th  Cir.  1971)  (en  banc) 200.33 

Clark   V.  DeSoto  Parish  Police  Jury,   F.  Supp. (W.D.  La. 

June  14,  1972) 100.14 

cole   V.  Hail,  462  F.2d  777  (2d  Cir.  1972),  affd,   412  U.S.  1  (1973)  .  .  600.11 

Cole   V.  The  School  Board  of  the  City  of  Petersburg,   Virginia 

F.  Supp.  (E.D.  Va.  Aug.  10,  1972) 200.45 

Commonwealth  of  Pennsylvania   v.  Charleroi  Area  School  District, 

F.  Supp.  (W.D.  Pa.  Oct.  5,  1973) 300.35 


Cooper 


V.  Allen,    5  E.P.D.  11  7952  (5th  Cir.  1972) 300.28 


Coppedge   v.  Franklin  County  Board  of  Education,    404  F.2d  1177 

(4th  Cir.  1968)  (en  banc) 200.50 
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Cornist   v.  Richland  Parish  School  Board,   F.  Supp.  (W.D.  La. 

La.  July  9,  1973) 200.57 

Crawford   v.  Board  of  Education  of  the  City  of  Los  Angeles,   Cali- 
fornia,   Cal.  Super.  Ct.,  Los  Angeles  County,  Feb.  11,  1970  200.30 

Cross   V.  United  Mine  Workers  of  America,    353  F.  Supp.  304  (S.D. 

111.  1973)  600.15 

Cunningham   v.  Board  of  Education  of  the  Benton  School  District 

No.    8,   Benton,  Arkansas,   F.  Supp.  (E.D.  Ark.  Sept. 

11,  1969) 200.38 

Damon   v.  Lauderdale  County  Board  of  Supervisors ,    254  F.  Supp. 

918  (S.D.  Miss.  1966) (three-judge  court)  100.03 

Doe   V.  Swoap,   F.  Supp.  (N.D.  Cal.  Oct.  26,  1973) 300.47 

Doherty   v.  Wilson,    356  V.    Supp.  35  (M.D.  Ga.  1973) 200.53 

Donahue   v.  Staunton,   471  F.2d  975  (7th  Cir.  1972) 300.49 

Downs   V.  Conway  School   District,   ____  F.  Supp.  (E.D.  Ark. 

June  23,  1971) 200.28 

Dyer   v.  Love,    307  F.  Supp.  974  (N.D.  Miss.  1969) 100.01 

Eaton   V.  New  Hanover  County  Board  of  Education,   459  F.2d  684  (4th 

Cir.  1972)  (en  banc) 200.47 

Fairley   v.  Patterson,   F.  Supp.  (S.D.  Miss.  Feb.  20,  1973).  .  .  100.21 

Farber   v.  Rizzo,    363  F.  Supp.  386  (E.D.  Pa.  1973) 300.48 

Felder   v.  Harnett  County,   N.C.,   Board  of  Education,   409  F.2d  1070 

(4th  Cir.  1969) (en  banc)    200.21 

Ferrigno   v.  Ferrigno,    279  A. 2d  141  (N.J.  1971)  500.08 

Ferrington   v.  Franklin  Parish  Police  Jury,  F.  Supp. 

(W.D.    La.    Feb.    1,    1972) 7^ 7^ 100.16 

Fleischmann  Distilling  Corp.   v.    Maier  Brewing  Co.,    386  U.S.    714 

(1967)    500.02 

Food  Store  Employees  Union   v.  NLRB,   F.2d      (D.C.  Cir. 

March  21,  1973) 600.16 

Ford   V.  White,   F.  Supp.  (S.D.  Miss.  Aug.  3,  1972) 300.24 

Fowler   v.  Schwarzwalder ,   F.  Supp.  (D.  Minn.  Jan.  4, 

1973) 300.45 
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Franklin   v.  County  School  Board  of  Giles  County,   Virginia , 
242  F.  Supp.  371  (W.D.  Va .  1965),  rev'd  on  other  grounds, 
360  F.2d  325  (Ath  Ciif.  1965)  (en  banc) 200.22 

Gaddis   v.  Wyman,    336  F.  Supp.  1225  (S.D.N.Y.  1972) 300.18 

Gartner   v.  Soloner,    384  F.2d  348  (3d  Cir.  1967) -.  .  .600.05 

Gates   V.  Colliery   F.  Supp.  (N.D.  Miss.  Feb.  14, 

1973,  affd, F.2d  (5th  Cir.  Dec.  5,  1973) 300.38 

GatBS   V.  Collier,   F.2d  (5th  Cir.  Dec.  5,  1973), 

aff'g F.  Supp.  (N.D.  Miss.  Feb.  14,  1973) .300.38 

Gibbs   V.  Blackwelder,    346  F.2d  943  (4th  Cir.  1965) 500.05 

Gilbert   v.  Hoisting  s  Portable  Engineers,   Local   Union  No.    701, 
of  the  International   Union  of  Operating  Engineers,    384  P. 2d 
136  (S.  Ct.  Ore.  1963)  (en  banc) 600.18 

Gilbert   v.  Hoisting  s  Portable  Engineers ,   Local   Union  No.    701, 
of  the  International   Union  of  Operating  Engineers,    390  P. 2d 
320  (S.  Ct.  Ore.  1964)  (en  banc) 600.18 

Gilliam   v.  School   Board  of  the  City  of  Hopewell ,    Virginia , 

F.  Supp.  (E.D.  Va.  Aug.  11,  1972) 200.44 

Gonzales   v.  Fairfax-Brewster  School,   Inc.,   F.  Supp.  

(E.D.  Va.  July  27,  1973) 200.55 

Griffin   v.  County  School   Board  of  Prince  Edward  County,   Vir- 
ginia,   363  F.2d  206  (4th  Cir.  1966) (en  banc),    cert,   denied, 
385  U.S.  960  (1966) 200.02 

Haining   v.  Roberts,    320  F.  Supp.  1054  (S.D.  Miss.  1970) (Three- 
Judge  Court) 300.06 

Hall   V.  Cole,   412  U.S.  1  (1973),  aff'g   462  F.2d  777  (2d  Cir. 

1972) 600.11 

Hamilton   v.  Landrieu,   Mayor  of  New  Orleans,   F.  Supp.  

(E.D.  La.  June  28,  1973) 300.42 

Hamilton   v.  Love,    358  F.  Supp.  338  (E.D.  Ark.  1973) 300.43 

Hammond   v.  Housing  Authority  S  Urban  Renewal  Agency  of  Lane 

County,   Oregon,    328  F.  Supp.  586  (D.  Ore.  1971) 300.12 

Hargrove   v.  Caddo  Parish  School   Board,   F.  Supp.  (W.D. 

La.  June  13,  1972) 100.13 

Harper   v.  Mayor  S  City  Council  of  Baltimore,  Md.,    5  FEP  Cases 

1050  (D.  Md.  1973) 300.39 


868 


■^  vi  ■!- 

Hegler  v.    Board  of  Education  of  the  Bearden  School   District, 

Bearden,  Arkansas,    hl^l   F.2d    1078    (8th   Cir.    1971) 200.23 

Highway   Track  Drivers  and  Helpers  Local   107 ,   of   the  Interna- 
tional Brotherhood  of  Teams'ters ,   Chauffeurs,    Warehousemen 
and  Helpers  of  America  v.    Cohen.    220  F.    Supp.    735    (E.D.    Pa. 
1963) 400.04 

Hill   V.  Franklin  County  Board  of  Education,    390  F.2d  583 

(6th  Cir.  1968) 200.03 

Horton   V.  Lawrence  County  Board  of  Education,    449  F.2d  393 

(5th  Cir.  1971) ....'.  .200.24 

I 

Incarcerated  Men  of  Allen  County   v.  Fair^   F.  Supp.      (N.D.      | 

Ohio  Oct.  5,  1973) !  . 300.37 

International   Union  of  District  50,    United  Mine  Markers  of  I 

America   v.  Bowman  Transportation,   Inc.^    421  F, 2d  934  (5th  Cir.  1970)  .(^00. 13 

James  v,  Beaufort  County  Board  of  Education,   F.  Supp. 

(Civ.  No.  680,  E.D.N.C.  Nov.  11,  1971) 200.25 

James  v.  Beaufort  County   Board  of  Education,   ^  F.2d  

(No.  72-1065,  4th  Cir.  Nov.  29,  1972)  (en  banc) •  .  .200.25 

Jeanty   v.  McKey  &  Poague,   F.  Supp.  (N.D.  111. 

May  3,  1973). ._.^  ..  .  .400.11 

Jinks   v.  Nays,   464  F.2d  1223  (5th  Cir.  1972) . 300.29 

Jinks   V.  Mays,  F.  Supp.  (Civil  Action  No.  13977, 

N.D.  Ga.  Nov.  22,  1972).  . 300.29 

Johnson   v.  Combs,   F.  Supp.  (N.D.  Texas  Sept.  8, 

1972),  aff'd  in  part  s  vacated  in  part,   F.2d  ___ 

(5th  Cir.  Dec.  6,  1972) 200.49 

Johnson   v.  Combs,   F.2d  (5th  Cir.  Dec.  6,  1972),  aff'g 

in  part   s  vacating  in  part   F.  Supp.  (N.D.  Texas 

Sept.  8,  1972) 200.49 

Johnson   v.  Combs,   F.  Supp.  (N.D.  Texas  Aug.  14,  1973).  .  .  .  200.49 

Jones  V.    Holliman, F.  Supp.  (S.D.  Ala.  July  9,  1973)  ....  300.40 

Jones  V.  Seldon's  Furniture  Warehouse,   Inc.,    357  F.  Supp.  886 

(E.D.  Va.  1973) 400.10 

Jordan   v.  Mahoning  County  Board  of  Elections ,  F.  Supp. 

(N.D.  Ohio  May  19,  1972) .  .  .  .  100.22 
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Karstetter   v.  Evans,   F.  Supp.  (Civil  Action  No. 

7-573,  N.D.  Texas  Dec.  7,  1971) 200.31 

Kelley   v.  Altheiwer,  Arkansas,   Public  School   District  No.    22, 

297  F.  Supp.  753  (E.D.  Ark.  1969) 200.09 

Kelly   V.  Guinn,   456  F.2d  100  (9th  Cir.  1972) 200.41 

Kemp   V.  Beasley,    352  F.2d  14  (8th  Cir.  1965) 200.15 

Kerr   v.  City  of  Chicago,    424  F.2d  1134"(7th  Cir.  1970) 300.04 

Kitching   v.  Bobo,    F.  Supp.  (No.  DC  7082-K,  N.D.  Miss. 

May  24,  1971) 100.05 

Knight   v.  Auciello,   F.2d  (No.  71-1108,  1st  Cir.  Jan. 

17,  1972) 300.09 

Langford   v.  City  of  Texarkana,  Arkansas,   F.2d  (8th  Cir. 

April  25,  1973) 300.30 

La  Raza   Unida   v.  Volpe,   F.  Supp.  (No.  C-71-1166  RFP, 

N.D.  Cal.  Oct.  19,  1972) - 500.09 


Lea 


V.  Cone  Mills  Corp.,    438  F.2d  86  (4th  Cir.  1971) 400.03 


Lea   V.  Cone  Mills   Corp.,   F.2d  (No.  71-1852,  4th  Cir. 

Sept.  11,  1972) ■  •  •  .^00.03 

Lee   V.  Southern  Hone  Sites  Corp.,    4  29  F.2d  290  (5th  Cir.  1970)  .  .  .  .300.01 

Lee   V,  Southern  Home  Sites  Corp.,    444  F.2d  143  (5th  Cir.  1971)  .  .  .  .300.01 

Local   4076,   United  Steelworkers  of  America   v.  United  Steel- 
v^orkers  of  America,   AFL-CIO,    Local   1465,   United  Steelwork- 
ers of  America,   and  Woodings-Verona  Tool  Works,    338  F.  Supp. 
1154  (W.D.  Pa.  1972) 600.09 

London   v.  East  Feliciana  Parish  Police  Jury,   F.  Supp. 

(No.  71-306,  E.D.  La.  May  16,  1972) 100.12 

Lylev.   Teresi,    327  F.  Supp.  683  (D.  Minn.  1971) .  .300.15 

Happ  V.    Board  of  Education  of  City  of  Chattanooga,    Tennes- 
see,   341  F.  Supp.  193  (E.D.  Tenn.  1972) 200.43 

Hartinolich   v.  Dean,    256  F.  Supp.  612  (S.D.  Miss.'  1966) 100.02 

Martinolich   v.  Dean,   F.  Supp.  (Civil  Action  No. 

•  3111,  S.D.  Miss.  April  4,  1972) 100.02 
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McBeth  V.    Board  of  Education  of  the  Devalls  Bluff  School 

District  No.    1,   De\>alls   Bluff,  Arkansas,   F.    Supp. 

(No.    LB-68-C-206,    E.D.    Aik.    June   20,    1969) 200.37 

McEnteggart  v.   Cataldo,    ^51   F.2d   1109    (1st  Clr.    1971) 200.36 

HcLaurin  v.     Columbia  Municipal  Separate  School   District 

478   F.2d   348    (5th   Cir.    1973) 200.51 

Miller  V.   Amusement  Enterprises,  Inc.,   426  F.2d   534    (5th 

Cir.    1970) 400.02 

Mills   V.  Electric  ^uto- Lite  Co.  ,  396  U.S.  375  (1970) 500.03 

Monroe   v.  Board  of  Education  of  Madison  County,   Tennessee, 
269  F.  Supp.  758  (W.D.  Tenn.  1965),  remanded,    380  F.2d 
955  (6th  Cir.  1967),  vacated,    391  U.S.  450  (1968) 200.18 

Monroe   v.  Board  of  Commissioners ,   City  of  Jackson,   Tennes- 
see,   244  F.  Supp.  353  (W.D.  Tenn.  1965),  remanded,    380  F.2d 
955  (6th  Cir.  1967),  vacated,    391  U.S.  450  (1968) 200.19 

Moore   V.  Knowles,   F.  Supp.  (N.D.  Texas  Oct.  28, 

1971),  vacated,    482  F.2d  1069  (5th  Cir.  1973) 200.27 

Moore   V.  Knowles,   482  F.2d  1069  (5th  Cir.  1973),  vacating 

F.  Supp.  (N.D.  Texas  Oct.  28,  1971) 200.27 

Morrow   v.  Crisler,   F.  Supp.  (Civil  Action  No.  4716, 

S.D.  Miss.  Sept.  29,  1971) 300.02 

WAflCP  V.  Allen,    340  F.  Supp.  703  (M.D.  Ala.  1972) 300.13 

NAACP,   Minden  Chapter   v.  Webster  Parish  School   Board,   F. 

Supp.  (W.D.  La.  July  9,  1973) 100.18 

Nesbit   V.  Statesville  City  Board  of  Education,   418  F.2d  1040 

(4th  Cir.  1969)(en  banc). 200.08 

Newbern  v.    Lake  Lorelei,   Inc.,    308   F.    Supp.    407    (S.D.    Ohio 

1968) • 300.08 

Kewman   v.  Alabama,   F.  Supp.  (Civil  Action  No.  3501-N, 

M.D.  Ala.  Oct.  4,  1972) 300.25 

Newman  \.    Piggie  Park  Enterprises,    390  U.S.  400  (1968) .  .400.01 

Noxthcross   v.  Board  of  Education  of  the  Memphis  City  Schools,    412 

U.S.  427  (1973) 200.58 

Office  of  Conmunication  of   the  United  Church  of  Christ   v. 

Federal   Communications  Commission,   F . 2d  (No. 

24.672.  D.C.  Cir.  March  28,  1972) >uu.ud 
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Ojecia   V.  Hackney,    A52  F.2d  9A7  (5th  Cir.  1972) 300.16 

Pegues   v.  Bakane,   F.2d  ___  (No.  30385,  5th  Cir.  July 

27,  1971) 300.11 

Peoples   V.  Doughtie,   F.  Supp.  (No.  1150-S,  M.D. 

Ala.  Nov.  19,  1971) • 300.10 

Pettaway   v.  County  School   Board  of  Surry  County,   Virginia, 

230  F.  Supp.  A80  (E.D.  Va .  1964) 200.05 

Pickens   v.  Okolona  Municipal  Separate  School   District,   

F.  Supp.  (No.  EC6956,  N.D.  Miss.  Aug.  11,  1971) 200.29 

Pina   V.  Homsi,   F.  Supp.  (Civil  Action  No.  69-666-G,  ' 

D.  Mass.  July  9,  1969) 300. lA 

I 
Pyramid  Lake  Paiute  Tribe  of  Indians   v.  Morton,               F.  Supp.  j 
(D.D.C.  June  22,  1973) 500.11 

Quad-Cities  Community  News  Service,   Inc.   v.  Jebens ,    334  F.  Supp. 

8  (S.D.  Iowa  1971) 300.31 

Rainey   v.  Jackson  State  College,   F.  Sunp.  (S.D.  Miss. 

Jan.  18,  1972) .  7^ 200.34 

Rainey   v.  Jackson  State  College,    481  F.2d  347  (5th  Cir.  1973) 200.34 

Ratner   v.  Chemical   Bank  New   York  Trust  Co.,    329  F.  Supp. 

270  (S.D.N.Y.  1971) 400.08 

Ratner   V.    Chemical    Bank   New   York   Trust   Co.,    54  F.R.D.  412 

(S.D.N.Y.  1972) 400.08 

Reed   v.  Quave,   F.  Supp.  (No.  3146,  S.D.  Miss.  May 

30,  1967) 7 100.11 

Peed   v.  Quave,   F.  Supp.  (No.  3146,  S.D.  Miss.  May 

14,  1971) 100.11 

Retail  Clerks  International  Association,   Local   Union  No.    201  v. 
Lane  County  Independent  Grocery  Employers  Committee,    81 
L.R.R.M.    2671    (D.    Ore.    1972) 600.14 

Retail   Clerks   Union,   Local   648  v.   Retail  Clerks   International 

Association,    299  F.    Supp.    1012    (D.D.C.    1969) 600.08 

Richardson  v.    Hotel  Corporation  of  America,    332   F.    Supp.    519 

(E.D.   La.    1971) 400.12 
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-    X 


Poberts  v.    Wilson, F.    Supp.   (Civil   Action  No.    1^36-71, 

D.D.C.    Oct.    3,    1972) 300.26 

Rogers   v.    Paul,    232   F.    Supp.    833    (W.D.    Ark.    196^^) 200.17 

Rogers  v.    Paul,    3A5  F.2d    117    (8th   Cir.    1965),    rev'd  on  other 

grounds,    382  U.S.    198   (1965) 200.17 

Rogers   v.    Board  of  Education  of  Little  Pock,  Arkansas,   School 

District,    281   F.    Supp.    39    (E.D.    Ark.    1968) 2C0.17 

Rolax  V.    Atlantic  Coast  Line  P.P.,    186  F.2d    473    (Arh  Cir. 

1971) 600.01 

Rolfe   V.  County  Board  of  Education  of  Lincoln  County,   Tennessee, 
282  F.  Supp.  192  (E.D.  Tenn.  1966),  affd,    391  F.2d  77  (6th 
Cir.  1968) 200.10 

Ross   V.  Goshi,    351  F.  Supp.  9494  (D.  Haw.  1972) 300.44 

Sanders   v.  Russell,  401  F.2d  241  (5th  Cir.  1968) 500.04 

Sands   V.  Abelli,    220  F.  Supp.  677  (S.D.N.Y.  1968) 600.06 

Scott   V.  Burkes,   F.  Supp.  (No.  4782,  S.D.  Miss. 

April  29,  1971) 100.08 

Shull   V.  Columbus  Municipal  Separate  School  District,    338 

F.  Supp.  1376  (N.D.  Miss.  1972) • 300.21 

Sierra  Club   v.  Lynn,   F.  Supp.  (W.D.  Tex.  June  28,  1973)  .  .500.13 

Sigalas   v.  Cumbest,   F.  Supp.  (Civil  Action  No. 

•  3239,  S.D.  Miss.  Feb.  18,  1970) 100.07 

Sims   V.  .Amos,  340  F.  Supp.  691  (M.D.  Ala.  1972) (Three-Judge 

Court) , .--.100.10 

Sincockw.   Obara,    320  F.  Supp.  1098  (D.  Del.  1970) (Three- 
Judge  Court) 100.09 

Smith  V.   Hill,    285  F.  Supp.  556  (E.D.N.C.  1968) 300.19 

Smith   V.  Medgar  Evers  Comprehensive  Health  Center,   F. 

Supp.  (Civil  Action  No.  72W-26,  S.D.  Miss.  Nov.  7, 

1972) 300.27 

Sprague  V.    Ticonic  National  Bank,    307  U.S.    161    (1939) 500.01 

Stacy  V.    Williams,    50  F.R.D.    52    (N.D.    Miss".    1970)  (Three-Judge 

Court),  affd,    446  F.2d   1366   (5th  Cir.    1971) 300.05 
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Stafford   V.  Southern  Farm  Bureau  Casualty  Insurance  Co., 

457  F.2d  366  (8th  Cir.  1972) 500.07 

The  Stanford  Daily   v.  Zurcher,   F.  Supp.  (N.D.  Cal. 

Aug.    10.    1973) 300.30 

Sterzing  v.    Fort   Bend  Independent  School   District,   F. 

Supp.        "      (Civil  Action  No.    69-H-319,   S.D.    Texas  May   5, 

1972)  7~ 200.39 

Stolberg   v.  Members  of  the  Board  of  Trustees  for  the  State 
Colleges  of  the  State  of  Connecticut,    474  F.2d  485  (2d  Cir. 
1973) 200.56 

♦ 

Taylor   v.  City  of  Millington,    Tennessee,   F.  Supp.  

(Civil  Action  No.  71-249,  W.D.  Tenn.  April  25,  1972) 300.23 

Taylor   v.  Perini ,   F.  Supp.  (N.D.  Ohio  May  23,  1973)  .  .  .  .300.36 

rerry  v.  Elwwood  Cemetery,    307  F.  Supp.  269  (N.D.  Ala.  1969) 300.07 

Thomas  v.  Honeybrook  Mines,   Inc.,    428  F.2d  981  (3d  Cir.  1970), 

rehearing  denied,    428  F.2d  988  (3d  Cir.  1970) 600.19 

Thomas   v.  Honeybrook  Mines,   Inc.,   F.  Supp.  (M.D.  Pa. 

April  18,  1973) 600.19 

Thompson   v  Richland  Parish  Police  Jury,   F.  Supp.  No\^  is 

(W.D.    La.    Aug.    31,    1972),   affd, F.2d  (5th  Cir. 

June  13,    1973) 100.17 

Thompson  v.    The  School  Board  of   the  City  of  Newport  News, 

Virginia,   F.    Supp.   _; (Civil   Action  No.    102-70-N, 

E.D.   Va.    Aug.    12,    1971) 200.42 

Thompson   v.  School   Board  of   the  City  of  Newport   News,   Virgin- 
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INTRODUCTION 


The  past  decade  has  seen  an  explosive  growth  of  fee  shifting  in  public 
interest  litigation.   As  Congress  passes  statutes  which  depend  for  their  enforce- 
ment on  private  citizens,  and  as  courts  realize  the  importance  of  citizen  partici- 
pation in  judicial  and  administrative  hearings,  they  have  begun  to  adopt  an  atti- 
tude which  permits  private  citizens  real  access  to  the  courts  by  removing  obstacles 
of  cost.   Realizing  that  a  single  citizen,  or  small  group  of  citizens,  will  rarely 
have  the  tremendous  amount  of  money  necessary  to  stop  violation  of  rights  which 
Congress  deems  important.  Congress  and  the  courts  have  begun  to  recognize,  even 
in  cases  v/here  fees  are  not  provided  by  statute,  that  the  burden  of  enforcing  na- 
tional policy  must  be  shifted  from  the  victim  to  the  violator,  or  must  be  borne 
by  the  public  at-large.l^/ 

Federal  courts  have  always  had  the  equitable  discretion  to  award  attor- 
neys' fees  in  the  absence  of  specific  statutory  authorization,  Sprague   v.  Ticonic 
National  Bank,    307  U.S.  161  (1939),  but  prior  to  the  late  1960's  they  did  so  only 
rarely.   Attorneys'  fees  have  traditionally  been  regarded  as  an  appropriate  punish- 
ment for  those  who  litigate  in  bad  faith  by  using  dilatory  tactics  or  raising  spe- 
cious defenses  in  their  cases. 2^/  Apart  from  these  cases,  the  most  frequent  awards 


1/     For  example,  the  first  circuit  recently  stated  that 

"[t]he  potential  award  of  attorneys'  fees  [is]  a  logical 
complement  to  the  right  to  bring  citizen  suits.  .  .  .   [T]he 
potential  for  an  award  would  encourage  citizens  to  bring 
meritorious  actions.   Without  the  possibility  of  fees  many 
meritorious  actions  would  never  be  brought,  since  the  plain- 
tiff would  face  a  certainty  of  attorneys'  fees  far  higher 
than  any  personal  gain  he  would  reap  if  victorious.   With 
attorneys'  fees,  it  would  financially  be  possible  for  such 
actions  to  be  brought."  Natural  Resources  Defense  Council 
v.  Environmental  Protection  Agency,  484   F.2d  1331,  at  1337 
(1st  Cir.  1973). 

And  the  Senate  Committee  which  Included  both  the  right  of  citizen  suits 
and  a  provision  for  attorneys'  fees  in  the  Clean  Air  Act  of  1970,  42  U.S.C.  §§ 
1857C-5  et  seq. ,   realized  that 

"in  bringing  legitimate  actions  under  this  section  citizens 
[are]  performing  a  public  service  and  in  such  instances  the 
courts  should  award  costs  of  litigation  to  such  party."  S, 
Eep.    No.    91-1196,  5lst  Co^tq.,    2d  Sesa.    38  (1970). 

21     See,   e.g..   Rules  30(g),  37,  56(g),  Fed.  R.  Civ.  P.;  Rule  38,  Fed.  R.  App.  P.; 
and  Rule  56(g),  Sup.  Ct .  Rules. 
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of  attorneys'  fees  prior  to  the  1960 's  came  in  those  cases  where  there  was  a  re- 
covery for  the  benefit  of  a  class;  in  these  suits,  fees  were  assessed  from  the 
"fund"  created  by  the  lawyers'  successful  efforts. 3^/  Attorneys'  fees  were  award- 
ed in  early  civil  rights  cases  only  when  "obdurate  obstinacy"  existed. 4^/ 

Between  the  Supreme  Court's  affirmance  of  equity  courts'  power  to  award 
fees  in  Sprague,   supra,   and  the  Court's  1967  decision  in  Fleisohmann  Distilling 
Corp.    V.  Maier  Brewing  Co.,    386  U.S.  714  (1967),  courts  increasingly  awarded  at- 
torneys' fees  in  commercial  suits,  especially  with  the  enactment  of  many  statutes 
either  authorizing  a  discretionary  award  of  fees  or  making  such  an  award  manda- 
tory in  specified  types  of  cases.  See   Appendix  A,  infra.      The  Court's  decision 
in  Fleischmann,    supra,    temporarily  halted  this  advance,  as  lower  courts  read  the 
decision  to  mean  that  fees  should  not  be  awarded  in  the  absence  of  specific  statu- 
tory authorization. 

In  1970,  however,  the  Supreme  Court  once  again  ruled  on  attorneys'  fees, 
in  Mills   V.  Electric  Auto-Lite  Co.,    396  U.S.  375  (1970).   There  the  Court  ordered 
fees  paid  to  plaintiffs  who  proved  the  use  of  misleading  proxy  statements  in  vio- 
lation of  the  Securities  Exchange  Act.   The  Mills   decision  was  based  on  a  theory 
of  "corporate  therapeutics"  —  because  the  lawsuit  benefited  the  corporation  being 
sued   (by  securing  compliance  with  the  law),  the  corporation,  and  not  the  plaintiff, 
should  pay  for  the  benefit,  even  though  the  benefit  might  never  be  financial.   The 
Fleisohmann   case  was  distinguished  as  a  case  in  which  the  creation  of  a  detailed 
statutory  scheme  providing  specific  remedies  for  trademark  violations  showed  Cong- 
ress' intent  to  limit  judicial  discretion  in  fashioning  additional  remedies.   The 
Court  rejected  the  claim  that  specific  authorization  of  fees  in  other  sections  of 
the  Securities  Exchange  Act  indicated  Congressional  intent  to  bar  recovery  of  fees 
in  suits  brought  under  those  portions  of  the  Act  which  were  silent  as  to  attorneys' 
fees  ._5/ 

The  opening  up  of  rules  governing  fee  shifting  in  commercial  cases  has 
been  closely  paralleled  by  the  broadening  of  attorneys'  fees  awards  in  public  in- 


3_/  See,    e.g..   Trustees  v.  Greenough,  108  U.S.  527  (1882).  Cf.    City  of  Philadel- 
phia V.  Charles  Pfizer  &  Co.,  345  F.  Supp.  454  (S.D.N.Y.  1972). 

Although  the  "fund  theory"  naturally  arose  chiefly  in  commercial  cases,  it  was 

also  applied  in  consumer  actions.  See,   e.g.,    Bebchick  v.  Public  Utilities  Comm'n, 

318  F.2d  187  (B.C.  Cir.  1963);  Washington  Gas  Light  Co.  v.  Baker,  195  F.2d  29  (D.C. 
Cir.  1951). 

4^/  Bradley  v.  School  Board  of  the  City  of  Richmond,  Virginia,  345  F.2d  310  (4th 
Cir.  1965) {en  banc) . 

5/     See  also   Yablonski  v.  United  Mine  Workers,  466  F.2d  424,  428-29  (D.C.  Cir. 

1972) ,  which  makes  it  abundantly  clear  that  fees  are  not  barred  in  cases  which 
are  brought  under  a  section  of  an  act  which  does  not  specify  attorneys'  fees  as  an 
available  remedy  even  though  fees  are  specified  as  a  remedy  in  other  portions  of 
the  same  act.  See  also   Hall  v.  Cole,  412  U.S.  1  (1973). 
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terest  cases.   Passage  of  the  1964  Civil  Rights  Act,  which  allowed  attorneys' 
fees  in  cases  proving  discrimination  in  employment  (Title  VII)6^/and  public  accom- 
modations (Title  II), 7^/  signalled  the  end  of  exclusive  reliance  on  the  negative 
punishment  rationale  in  public  interest  cases.   The  shift  to  an  increasingly  broad 
and  positive  rationale  for  awarding  fees  was  not  widespread,  however,  until  1968. 
In  that  year,  the  Supreme  Court  held  that 

"When  a  plaintiff  brings  an  action  under  ,  .  .  Title  [II], 
he  cannot  recover  damages.   If  he  obtains  an  injunction,  he 
does  so  not  for  himself  alone  but  also  as  a  'private  attor- 
ney general,'  vindicating  a  policy  that  Congress  considered 
of  the  highest  priority.   If  successful  plaintiffs  were  rou- 
tinely forced  to  bear  their  own  attorneys'  fees,  few  ag- 
grieved parties  would  be  in  a  position  to  advance  the  public 
interest  by  invoking  the  Injunctive  powers  of  the  federal 
courts.  ..."  Newman   v.  Piggie  Park  Enterprises,    390  U.S. 
400,  at  402  (1968). 

The  "discretionary"  award  of  attorneys'  fees  specified  in  Title  II  was  therefore 
held  to  be  automatic,  "unless  special  circumstances  would  render  such  an  award  un- 
just." Ibid. 8/      Thereafter,  the  Supreme  Court  also  made  it  clear  that  "[t]he  ex- 
istence of  a  statutory  right  implies  the  existence  of  all  necessary  and  appropri- 
ate remedies, "9^/  and  that  courts  should  "inter\.;eave  .  .  .  new  legislative  policies 
with  the  inherited  body  of  common-law  principles  .  .  .  ."10/ 

Drawing  the  statutory  analogy  suggested  by  the  Supreme  Court's  holdings, 
lower  courts  began  to  award  fees  in  cases  involving  statutes  which  set  broad  nation- 
al policies  but  were  silent  as  to  attorneys'  fees.   The  most  common  awards  were  made 
under  the  Reconstruction  civil  rights  statutes,  42  U.S.C.  §§  1981,  1982  and  1983  — 


6/   42  U.S.C.  §  2000e-5k. 
7/   42  U.S.C.  §  2000a-3(b). 


8^/  All  statutes  allowing  a  "discretionary"  award  of  attorneys'  fees  in  civil  rights 

cases  (Titles  II  and  VII  of  the  Civil  Rights  Act  of  1964,  the  Fair  Housing  Act 
of  1968,  42  U.S.C.  §  3612(c),  and  §  718  of  the  Emergency  School  Aid  Act  of  1972,  20 
U.S.C.  §  1617)  have  been  construed,  since  the  Supreme  Court's  decision  in  Newman, 
to  call  for  an  award  of  fees  as  a  matter  of  course.  See,   e.g.,    Robinson  v.  Loril- 
lard  Corp.,  444  F.2d  791  (4th  Cir.  1971) (Title  VII);  Rogers  v.  Loether,  312  F.  Supp. 
1008  (E.D.  Wis.  1970) (Fair  Housing  Act);  Northcross  v.  Board  of  Education  of  the 
Memphis  City  Schools,  412  U.S.  427   (1973) (20  U.S.C.  §  1617). 

9/   Sullivan  v.  Little  Hunting  Park,  Inc.,  396  U.S.  229,  239  (1969). 

10/  Moragne  v.  States  Marine  Lines,  398  U.S.  375,  392  (1970).  See     Lee  v.  Southern 
Home  Sites,  444  F.2d  143  (5th  Cir.  1971). 
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statutes  which  protected  rights  similar  to  those  protected  in  the  196A  Civil 
Rights  Act,  and  whose  language  specifically  instructed  the  courts  to  "use  that 
combination  of  federal  law,  common  law  and  state  law  as  will  be  best  adapted 
to  the  object  of  the  civil  rights  laws. "11/ 

The  rationale  most  commonly  used  by  courts  in  awarding  fees  in  suits 
brought  under  statutes  which  are  silent  as  to  attorneys'  fees  is  an  adaptation 
of  the  Supreme  Court's  Mills   and  Newman   rationales,  and  has  been  variously 
called  the  "private  attorney  general,"  the  "common  benefit,"  and  the  "legal 
therapeutics"  rationale.   Briefly  stated,  courts  have  said  that,  when  a  pri- 
vate party  brings  suit  to  enforce  the  law,  he  is  acting  as  a  private  attorney 
general,   engaging  in  legal  therapeutics   by  forcing  compliance  with  the  law,  and 
thereby  providing  a  oommon  benefit   for  the  public.   The  theory,  no  matter  what 
its  label,  is  basically  a  "full  and  appropriate  relief"  rationale:   attorneys' 
fees  are  not  just  an  equitable  remedy  in  cases  to  enforce  Congressional  man- 
dates; they  are  a  necessary   one,  without  which  private  citizens  simply  cannot 
pursue  the  rights  Congress  has  promised  them. 12/ 

These  rationales  have  been  applied  in  an  increasing  number  and  breadth 
of  cases  in  the  past  several  years,  including  decisions  in  virtually  every  cir- 
cuit.  The  range  of  cases  in  which  fees  have  been  awarded  under  one  or  more  of 
these  related  rationales  includes:   cases  involving  allegations  of  police  bru- 
tality, false  arrest  and  unreasonable  search;  suits  seeking  reform  of  state  hos- 
pitals, prisons,  and  other  state  instirutions ;  jury  desegregation  cases;  teacher 
and  other  employment  dismissal  suits;  first  amendment  cases;  environmental  ac- 
tions; reapportionment  cases;  and  labor  union  democracy  and  fair  representation 
cases. 


11/  Brown  v.  City  of  Meridian,  Mississippi,  356  F.2d  602,  605  (5th  Cir.  1966). 
See   42  U.S.C.  §  1988;  Lefton  v.  City  of  Hattiesburg,  Mississippi,  333  F.2d 
280  (5th  Cir.  1964). 

Federal  courts  have,  indeed,  brought  state  laws  governing  attorneys'  fees 
awards  to  bear  in  cases  before  them.  See,    e.g.,    Stafford  v.  Southern  Farm  Bur- 
eau Casualty  Insurance  Co.,  457  F.2J  366  (Sth  Cir.  1972);  Iowa  National  Mutual 
Insurance  Co.  v.  City  of  Osavatomie,  Kansas,  458  F.2d  1124  (10th  Cir.  1972). 

12/    "If,  pursuant  to  [an]  action,  plaintiffs  have  benefitted 

their  class  and  have  effectuated  a  strong  congressional  poli- 
cy, they  are  entitled  to  attorneys'  fees  regardless  of  de- 
fendants' good  or  bad  faith.   Indeed,  under  such  circumstances, 
the  award  loses  much  of  its  discretionary  character  and  be- 
comes part  of  the  effective  remedy  a  court  should  fashion  to 
encourage  public-minded  suits  and  to  carry  out  congressional 
policy."  Sims  v.  Amos,  340  F.  Supp.  691,  at  694  (M.D.  Ala. 
1972) (three-judge  court) [Citations  omitted]. 

See   n.  1,  supra. 


879 


-  5  - 

Because  of  the  great  variety  and  number  of  cases  involving  attorneys' 
fees,  a  new  body  of  law  is  arising  to  answer  the  questions  most  frequently  p.sked: 
against  whom  should  fees  be  assessed;  to  whom  should  they  be  paid;  who  is  a  "pre- 
vailing party"  for  purposes  of  an  award;  and,  perhaps  most  important,  how  should 
the  size  of  fees  be  set?   The  rules  of  different  courts  are  so  disparate  that  few 
of  these  questions  have  been  settled,  especially  since  most  courts  seem  to  adapt 
the  remedy  to  the  particular  case.   But  some  lines  have  begun  to  emerge. 

Courts  have  held  that  attorneys'  fees  can  be  awarded  even  if  plaintiffs' 
counsel  are  salaried  employees  of  civil-rights  organizations]^/  or  of  federally 
funded  legal  aid  groups, 14/  and  even  if  there  is  no  agreement  between  the  attorney 
and  his  clients  that  a  fee  should  be  paid. 15/  Except  for  one  case, 16/  courts  have 
generally  not  been  deterred  from  awarding  fees  against  public  defendants,  such  as 
school  boardsl?/,  or  even  state  officialslS/  or  state  bodies. 19/  While  the  feder- 
al government  is  specifically  immune  from  assessment  of  attorneys'  fees20/  except 
in  the  presence  of  a  statutory  waiver, 21/  courts  have  been  willing  to  construe 
statutes  broadly  to  imply  such  a  waiver. 22/   In  many  cases  the  federal  government 


13/  E.g.,    Clark  v.  American  Marine  Corp.,  320  F.  Supp.  709  (E.D.  La.  1970);  Sanders 

V.  Russell,  401  F.2d  241  (5th  Cir.  1970);  La  Raza  Unida  v.  Volpe,  57  F.R.D. 
94  (N.D.  Cal.  1972);  Natural  Resources  Defense  Council  v.  Environmental  Protection 
Agency,  484  F.2d  1331  (1st  Cir.  1973). 

14/  E.g.,    Incarcerated  Men  of  Allen  County  v.  Fair,  F.  Supp.  (N.D. 

Ohio  Oct.  5,  1973);  Ferrigno  v.  Ferrigno,  279  A. 2d  141  (N.J.  1971). 

15/  E.g.,    Lea  v.  Cone  Mills  Corp.,  438  F.2d  86  (4th  Cir.  1971);  Miller  v.  Amuse- 
ment Enterprises,  Inc.,  426  F. 2d  534  (5th  Cir.  1970). 

26/   Sincock  v.  Obara,  320  F.  Supp.  1098  (D.  Del.  1970). 

17/  E.g.,    Bell  v.  School  Board  of  Powhatan  County,  Virginia,  321  F.2d  494  (4th 
Cir.  1963)  (er?  bana)  . 

18/  E.g.,   NAACP  v.  Allen,  340  F.  Supp.  703  (M.D.  Ala.  1972);  Sims  v.  Amos,  340 

F.  Supp.  691  (M.D.  Ala.  1972) (three-judge  court),  aff'd,    409  U.S.  942  (1972). 

19/  E.g.,    Griffin  v.  County  School  Board  of  Prince  Edward  County,  Virginia,  363 

F.2d  206  (4th  Cir.  1966) (en  fcanc) (State  Board  of  Education);  Gates  v.  Collier, 
F.2d  (5th  Cir.  Dec.  5,  1973) (State  Penitentiary  Board), 

Tal     See   28  U.S.C.  §  2412. 

2\l     E.g.,    1972  amendments  to  Title  VII  of  the  1964  Civil  Rights  Act,  42  U.S.C.  § 
2000e-16(d). 

22/  E.g.,    Pyramid  Lake  Paiute  Tribe  of  Indians  v.  Morton,  F.  Supp.  (D.D.C. 

[Footnote  Continued] 
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is  not  the  only  defendant;  in  those  cases  courts  will  assess  fees  against  the 
other  defendants. 23/ 

Many  statutes  specify  that  fees  are  to  be  awarded  to  the  prevailing  par- 
ty.  Courts  have  been  willing  to  expand  the  definition  of  "prevailing  party"  when 
equity  seemed  to  demand  it:   courts  have,  for  example,  awarded  fees  where  a  case 
is  settled  without  going  to  trial,  and  the  parties  enter  into  a  consent  decree  re- 
solving the  merits  (even  where  there  is  no  consent  to  the  award  of  attorneys'  fees) .24/ 
In  some  cases,  fees  have  been  awarded  where  relief  was  gained  without  even  filing  a 
lawsuit, 25/   or  where  a  plaintiff's  suit  gains  no  relief,  but  causes  the  filing  of 
other  suits  which  subsequently  recover  funds. 26/   In  some  cases  plaintiffs  are  com- 
pensated by  an  award  of  fees  even  where  they  undeniably  lose  the  case,  on  the  theory 
that  these  plaintiffs  brought  to  the  court's  attention  issues  which  were  of  vital 


[Footnote  Continued] 

June  22,  1973) (25  U.S.C.  §§  175,  A76);  Adams  v.  Richardson,  356  F.  Supp.  92  (D.D.C. 
1973),  modified  &  aff'd,   480  F.2d  1159  (D.C.  Cir.  June  12,  1973) (en  banc).      In  the 
recent  case  of  Natural  Resources  Defense  Council  v.  Environmental  Protection  Agen- 
cy, 484  F.2d  1331  (1st  Cir.  1973),  the  first  circuit  noted  that  "[t]he  history  of 
[28  U.S.C]  §  2412  reflects  ...  a  strong  movement  by  Congress  toward  placing  the 
federal  government  and  civil  litigants  on  a  completely  equal  footing,"  for,  while 
§  2412  originally  exempted  the  United  States  from  assessment  of  both  costs  and  at- 
torneys' fees,  it  was  amended  in  1966  to  make  the  United  States  liable  for  costs. 
The  court  theorized  that  Congress'  failure  simply  to  repeal  §  2412  in  1966,  rather 
than  merely  to  amend  it,  was  a  reflection  of  the  Fleisahnann- era   disfavor  of  fee 
shifting,  although  the  lack  of  availability  of  attorneys'  fees  would  seem  "inconsis- 
tent with  the  express  desire  to  eliminate  the  'unfair'  advantage  possessed  by  the 
United  States  by  virtue  of  its  sovereign  immunity." 

23/  E.g.,    ha   Raza  Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Cal.  1972);  Sierra  Club  v. 
Lynn,  F.  Supp.  (W.D.  Texas  May  21,  1973). 

24/  E.g.,    Incarcerated  Men  of  Allen  County  v.  Fair,  F.  Supp.  (N.D.  Ohio 

Oct.  5,  1973);  Blumenthal  v.  Lee  Memorial  Hospital,  F.  Supp. (E.D. 

Ark.  Aug.  1,  1971);  London  v.  East  Feliciana  Parish  Police  Jury,  F.  Supp.  

(E.D.  La.  May  16,  1972);  Cunningham  v.  Board  of  Education  of  Benton  School  Dist- 
rict No.  8,  Benton,  Arkansas,  F.  Supp.  (E.D.  Ark.  Sept.  11,  1969). 

^/  E.g.,   Blau  v.  Rayette-Faberge,  389  F.2d  469  (2d  Cir.  1968);  Gilson  v.  Chock 
Full  O'Nuts  Corp.,  326  F.2d  246  (2d  Cir.  1964);  Dottcnheim  v.  Emerson  Elec. 
Mfg.  Co.,  7  F.R.D.  195  (E.D.N.Y.  1947),  all  awards  for  discovery  of  short-swing 
profits. 

26/  E.g.,   Thomas  v.  Honeybrook  Mines,  Inc.,  428  F.2d  981  (3d  Cir.  1970),  cert. 

denied,    401  U.S.  911  (1971),  on  remand,   F.  Supp.  (M.D.  Pa.  April  18, 

1973). 
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importance. 22/   It  is  also  fairly  well  settled  that  a  plaintiff  need  not  prevail 
on  all  issues  in  order  to  be  considered  a  "prevailing  party"  for  purposes  of  a 
fee  award, 28/  largely  because  courts  are  often  loathe  to  deny  fees  if  part  of  a 
suit  fails  lest  this  cause  conservatism  on  the  part  of  lawyers  and  important  but 
unproved  theories  are  not  given  their  day  in  court .29/   On  the  other  hand,  some 
courts  have  refused  to  award  fees  to  a  prevailing  corporate  defendant  (even  where 
the  statute  allows  fees  to  any  prevailing  party)  on  the  ground  that  such  an  award 
would  not  be  in  keeping  with  a  statutory  policy  of  promoting  good-faith  litiga- 
tion. 30/ 

Courts  are  normally  hesitant  to  award  attorneys'  fees  prior  to  comple- 
tion of  a  case,  but  interim  awards  have  been  made.SJL/   Awards  are  also  made  by  a 
lower  court  where  an  appeal  is  pending, 32/  although  the  court  will  often  make  the 
award  and  stay  execution  pending  appeal. 33/ 


27/  E.g.,   Hargrove  v.  Caddo  Parish  School  Board,  F.  Supp.  (W.D.  La. 

June  13,  1972);  Sierra  Club  v.  Lynn,  F.  Supp.  (W.D.  Texas  May  .21, 

1973).  See  also   McEnteggart  v.  Cataldo,  451  F.2d  1109  (1st  Cir.  1971),  wherfe  fees 
were  awarded  losing  plaintiff  on  another  ground. 

28/   In  many  Title  VII  cases,  for  instance,  plaintiffs  were  able  to  prove  discrim- 

ination,  but  because  of  unilateral  action  taken  by  the  defendant  were  unable 
to  obtain  an  injunction.   Parham  v.  Southwestern  Bell  Telephone  Co.,  433  F.2d  421 
(8th  Cir.  1970);  Richards  v.  Griffith  Rubber  Mills,  300  F.  Supp.  338  (D.  Ore. 
1969);  Brown  v.  Gaston  County  Dyeing  Machine  Co.,  457  F.2d  1377  (4th  Cir.  1972). 

29/  E.g.,   Natural  Resources  Defense  Council  v.  Environmental  Protection  Agency, 
484  F.2d  1331  (1st  Cir.  1973). 

30/  E.g.,   Richardson  v.  Hotel  Corporation  of  America,  332  F.  Supp.  519  (E.D.  La. 

1971).  But  see   United  States  v.  Gray,  319  F.  Supp.  871  (D.R.I.  1970),  a  case 
in  which  the  United  States  brought  a  Title  II  action  against  an  allegedly  discrim- 
inating motel,  lost,  and  was  ordered  to  pay  fees.  Compare   the  many  statutes  cited 
in  Appendix  A  which  authorize  fees  only  for  prevailing  plaintiffs  or,  in  some 
cases,  only  for  prevailing  defendants. 

31/  E.g.,   Highway  Truck  Drivers  and  Helpers  Local  107  v.  Cohen,  220  F.  Supp.  735 

(E.D.  Pa.  1963);  United  States  Steel  Corporation  v.  United  Mine  Workers  of 
America,  79  L.R.R.M.  2518  (3d  Cir.  1972). 

32/  E.g.,    Sims  v.  Amos,  340  F.  Supp.  691  (M.D.  Ala.  1972) (three-judge  court),  aff'd, 
409  U.S.  942  (1972). 

33/  An  especially  interesting  case  is  Blankenship  v.  Boyle,  79  L.R.R.M.  2183  (D. 
'  D.C.  1972),  where  the  judge  stated  that  he  would  entertain  a  motion  for  a 

stay  of  judgment  pending  appeal,  so  long  as  it  was  understood  that  six  percent 
simple  interest  would  run  during  the  stay. 
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One  of  the  principal  difficulties  in  pro  bono   cases  has  been  the  small 
size  of  the  fees.   More  courts  are  beginning  to  recognize  that,  because  "in  many 
cases  .  .  .  the  possibility  of  recovering  attorney's  fees  will  provide  the  sole 
stimulus  for  the  enforcement  of  [the  law]  .  .  ."  the  allowance  must  not  be  too 
niggardly,"  34/  but  others  persist  in  making  awards  which  are  insultingly  low. 
The  greatest  advances  have  been  made  in  Title  VII  cases  and  union  cases,  where 
there  has  recently  been  a  tendency  to  award  fees  which  truly  compensate  Ia\.7yers 
for  the  time  they  spend,  at  fair  hourly  rates. 35/   In  other  pro  bono   cases  the 
rationale  behind  the  low  fees  is  often  a  stated  desire  to  see  that  attorneys  do 
not  "get  rich"  by  filing  public  interest  suits, 36/  and  an  unstated  feeling  on  the 
part  of  some  courts  that  public  interest  cases  are  somehow  less  worthy  than  com- 
mercial suits  or  suits  involving  damages  or  property  rights.   Some  courts  have 
drawn  analogies  to  criminal  cases,  in  fact,  and  have  set  fees  in  pro  bono   cases 
at  the  rate  paid  court-appointed  counsel  under  the  Criminal  Justice  Act._37/ 

The  more  recent  cases  which  have  discussed  the  size  of  fees  in  pro  bono 
litigation  have  generally  held  that  the  size  of  the  award  is,  or  should  be,  gov- 
erned by  substantially  the  same  considerations  which  govern  commercial  awards: 
the  complexity  of  the  case  and  the  difficulty  of  the  proof;  the  likelihood  of  suc- 
cess; the  expertise  and  thoroughness  of  the  attorneys  seeking  the  award;  the  time 
required  to  prepare  and  try  the  case;  and  the  degree  of  success  achieved.   In  pr: 
bono   cases,  courts  often  also  weigh:   the  benefit  derived  by  the  public;  the  hard- 
ships which  bringing  and  maintaining  the  suit  have  brought  upon  litigants  and 
their  attorneys;  the  responsibility  of  representing  an  entire  class  rather  than 
specific  plaintiffs  (although  attorneys'  fees  arc  awarded  in  cases  which  are  not 
maintainable  as  class  actions)38/;  and,  less  frequently,  the  size  of  the  fees  paid 


34/  Smolowe  v.  Delendo  Corp.,  136  F.2d  231,  at  241  (2d  Cir.  1943),  aert.    denied, 
320  U.S.  751  (1943). 

35/  £.3. ,-Rosenfeld  v.  Southern  Pacific  Co.,  4  FEP  Cases  72  (CD.  Cal .  1971) 

($73  per  hour.  Title  VII);  Blankenship  v.  Boyle,  79  L.R.R.M.  2183  (D.D.C. 
1972) ($55-plus  per  hour,  union  breach  of  fiduciary  obligations  case). 

36/  E.g.,   Wyatt  v.  Stickney,  344  F.  Supp.  387  (M.D.  Ala.  1972);  Newman  v.  Ala- 
bama, 349  F.  Supp.  278  (M.D.  Ala.  1972);  Beckett  v.  School  Board  of  the  City 
of  Norfolk,  Virginia,  No.  2214  (E.D.  Va.  Jan.  22,  1973). 

37/  Cases  listed  supra,   note  36. 

38/  E.g.,   Sprague  v.  Ticonic  National  Bank,  307  U.S.  161  (1939);  Gibbs  v.  Black- 
welder,  346  F. 2d. 943  (4th  Cir.  1965);  Ratner  v.  Chemical  Bank  New  York  Trust 
Co.,  54  F.R.D.  412  (S.D.N.Y.  1972). 
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by  the  opposing  side. 39^/    In  cases  where  damages  are  awarded,  courts  often  take 
the  amount  of  damages  into  consideration  in  awarding  attorneys'  fees.AO/  but  in 
other  cases  have  awarded  fees  far  in  excess  of  damages, 41/  and  have  even  awarded 
fees  where  damages  were  sought  but  not  awarded. 42/ 

The  lawyer's  regular  hourly  rate  or  his  fee  arrangement  with  his  client 
is  ordinarily  the  starting  point  in  determining  a  reasonable  attorneys'  fee, 43/ 
and  the  rate  may  be  increased  or  decreased  because  of  the  presence  or  absence  of 
any  of  the  above  factors. 44/   It  is  clear  that  the  trial  court  should  "follow  prop- 
er standards"  in  assessing  fees,  whether  there  is  an  evidentiary  hearing  or  not, 


39/  E.g.,   Bradley  v.  School  Board  of  the  City  of  Richmond,  Virginia,  53  F.R.D. 

28  (E.D.  Va.  1971);  Beckett  v.  School  Board  of  the  City  of  Norfolk,  Virginia, 
F.  Supp.  (E.D.  Va.  Jan.  22,  1973). 

In  an  early  school  desegregation  case,  however,  plaintiffs'  counsel  were 
awarded  $19,000  for  the  same  period  of  time  for  which  the  defendants'  counsel 
were  paid  approximately  $150,000.   Griffin  v.  County  School  Board  of  Prince  Ed- 
ward County,  Virginia,  363  F.2d  206  (4th  Cir.  1968) (e7z  banc),   cert,    denied,    385 
U.S.  960  (1966). 

Some  courts  have  used  a  "disparate  resources"  rationale  as  a  partial  basis 
for  awarding  fees,  reasoning  that,  absent  an  award  of  fees,  the  relative  financial 
position  of  a  private  plaintiff  and  a  state  or  corporate  defendant  would  prevent 
the  plaintiff  from  bringing  suit  to  remedy  a  violation  of  his  rights.  See,   e.g., 
Donahue  v.  Staunton,  471  F.2d  475  (7th  Cir.  1972);  Pyramid  Lake  Paiute  Tribe  of 
Indians  v.  Morton,  F.  Supp.  (D.D.C.  June  22,  1973). 

40/  E.g.,   Bates  v.  Hinds,  F.  Supp.  (N.D.  Texas  Nov.  9,    1971);  Brown  v. 

Ballas,  331  F.  Supp.  1033  (N.D.  Texas  1971). 

41/  E.g.,   Hill  v.  Franklin  County  Board  of  Education,  390  F.2d  583  (6th  Cir. 

1968);  James  v.  Beaufort  County  Board  of  Education,  F.  Supp.  i 

(E.D.N. C.  Nov.  11,  1971);  Ratner  v.  Chemical  Bank  New  York  Trust  Co.,  54  F.R.D. 
412  (S.D.N.Y.  1972). 

42/  E.g.,   Hammond  v.  Housing  Authority  &  Urban  Renewal  Agency  of  Lane  County, 

328  F.  Supp.  586  (D.  Ore.  1971);  Hegler  v.  Board  of  Education  of  the  Bearden 
School  District,  Bearden,  Arkansas,  447  F.2d  1078  (8th  Cir.  1971). 

43/  Lindy  Brothers  Builders,  Inc.  v.  American  Radiator  &  Standard  Sanitary  Corp., 

F.2d  (3d  Cir.  Oct.  31,  1973).  See  also   McKittrick  v.  Gardner,  378 

F.2d  872  (4th  Cir.  1967). 

44/  E.g.,    United  States  v.  Gray,  319  F.  Supp.  871  (D.R.I.  1970);  Blankenshlp  v. 
Boyle,  79  L.R.R.M.  2183  (D.D.C.  1972). 
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and  specify   the  standards  used  in  making  an  award,  so  that  review  is  possible. 45/ 
In  fact,   courts  of  appeals  have  been  increasingly  willing  to  review  a  trial  court's 
determinations  regarding  attorneys  fees  by  ruling,  for  example,  that  district  courts 
abused  their  discretion  in  denying  attorneys'  fees ,46/  or  in  awarding  too  small  an 
attorneys'  fee. 47/   Courts  of  appeals  have  also  awarded  attorneys'  fees  themselves 
for  processing  an  appeal. 48/ 


The  past  decade  has  seen  real  progress  toward  making  attorneys'  fees  a 
common  element  of  full  and  appropriate  relief  in  public  interest  cases.   Courts 
have  been  willing  to  expand  the  concept  to  new  areas  of  the  law,  and  have  been 
more  interested,  at  least  in  some  cases,  in  equity  than  in  formalities.   Congress, 
too,  has  spurred  the  movement,  by  passing  more  statutes  authorizing  attorneys'  fees. 
Since  passage  of  the  1964  Civil  Rights  Act,  Congress  has  specified  attorneys'/  fees 
as  an  available  remedy  in,  among  others,  housing  discrimination  cases, 49/  school 
desegregation  cases, 50/  and  some  environmental  actlonsSl/  and  consumer  protection 
cases. 52/  The  Executive  Branch  has  also  been  active  in  seeking  an  expansion  of 
the  concept  of  attorneys'  fees  in  public  interest  litigation,  largely  by  filing 
amicus  curiae   briefs  in  several  significant  cases .53/  ' 


45/   Lindy  Brothers  Builders,  supra,   note  44;  Ellis  v.  Flying  Tiger  Corp.,  

F.2d (7th  Cir.  Oct.  27,  1972). 

46/  E.g.,   Bell  v.  School  Board  of  Powhatan  County,  Virginia,  321  F.2d  494  (4th 
Cir.  1963) (en  banc);    Nesbit  v.  Statesvllle  City  Board  of  Education,  418  F. 
2d  1040  (4th  Cir.  1969) (e«  banc);   Knight  v.  Auciello,  453  F.2d  852  (1st  Cir. 
1972). 

47/  E.g.^    Griffin  v.  County  School  Board  of  Prince  Edward  County,  Virginia,  363 

F.2d  206  (4th  Cir.  1966) (en  banc),   cert,   denied,    385  U.S.  960  (1966);  Monaghan 
v.  Hill,  140  F.2d  31  (9th  Cir.  1944). 

48/  E.g.,    Clark  v.  Board  of  Education  of  the  Little  Rock  School  District,  449 
F.2d  493  (8th  Cir.  1971) (en  banc). 

49^/  Fair  Housing  Act  of  1968,  42  U.S.C.  §  3612(c). 

50/  Emergency  School  Aid  Act  of  1972,  20  U.S.C.  §  1617. 

51/  Clean  Air  Act,  42  U.S.C.  §  1857h-2(d). 

52/  Truth-in-Lending  Act,  15  U.S.C.  §  1640. 

53/  E.g.,   Mills  v.  Electric  Auto-Lite  Co.,  396  U.S.  375  (1970);  Office  of  Com- 
munications of  the  United  Church  of  Christ  v.  Federal  Communications  Commis- 
sion,    F.2d  (D.C.  Cir.  March  28,  1972);  Wyatt  v.  Stickney,  344  F.  Supp. 

387  (M.D.  Ala.  1972);  and,  most  recently,  Bradley  v.  School  Board  of  the  City  of 
Richmond,  Virginia,  now  pending  in  the  Supreme  Court. 
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The  Supreme  Court  has  also  recently  bolstered  the  concept.   In  Northcross 
V.  Board  of  Education  of  the  Memphis  City  Schools,   A12  U.S.  427  (1973),  the  Court 
held  that  section  718  of  the  Emergency  School  Aid  Act  of  1972,  20  U.S.C.  §  1617, 
which  provides  for  awards  of  attorneys'  fees  in  cases  proving  discrimination  in 
schools,  was  the  type  of  statute  under  which  fee  awards  should  be  virtually  auto- 
matic, absent  special  circumstances.   In  Hall   v.  Cole,    412  U.S.  1  (1973),  a  union 
bill  of  rights  case,  the  Court  affirmed  an  award  of  attorneys'  fees  absent  statu- 
tory authorization  in  a  well  reasoned  6-to-2  opinion  by  Mr.  Justice  Brennan.   The 
affirmance  was  based  on  a  "common  benefit,"  and  the  Court  specifically  refused  to 
rule  on  the  "private  attorney  general"  theory,  leaving  that  question  open  for  de- 
cision in  Bradley   v.  School  Board  of  the  City  of  Richmond,    Virginia,   No.  72-1322,54/ 
a  case  argued  in  the  Supreme  Court  on  December  5,  1973. 

The  concept  of  fee  shifting  in  public  interest  cases  is  now  at  a  watershed. 
Some  courts  and  defendants  are  now  seeking,  and  sometimes  finding,  various  ingeni- 
ous ways  to  escape  the  full  impact  of  the  attorneys'  fees  trend, 55^/  and  recent 
months  have  seen  a  good  deal  of  backtracking.   Many  lower  courts  are  postponing 


54/  53  F.R.D.  28  (E.D.  Va.  1971),  rev'd,    472  F.2d  318  (4th  Cir.  1972) (en  banc). 

55/  By  far  the  most  common  device  is  an  award  of  ridiculously  low  fees.   Harper 

V.  Mayor  £-  City  Council  of  Baltimore,  Maryland,  5  FEP  Cases  1050  (D.  Md. 
1973) ($15-plus  per  hour  in  a  suit  proving  discrimination  in  a  city  fire  depart- 
ment).  Some  courts  refuse  to  award  attorneys'  fees  to  counsel  employed  in  GEO 
Legal  Services  Programs,  Pickens  v.  Okolona  Municipal  Separate  School  District, 
No.  EC6956  (N.D.  Miss.  Aug.  11,  1971);  Ross  v.  Goshi,  351  F.  Supp.  949  (D.  Hawaii 
1972),  or  reduce  the  amount  of  fees  to  counsel  who  are  salaried  employees  of  pub- 
lic interest,  foundation-funded  law  groups.   Fairly  v.  Patterson,  F.  Supp. 

(S.D.  Miss.  Feb.  20,  1973);  Gates  v.  Collier,  F.  Supp.  (N.D.  Miss. 

Feb.  14,  1973);  Burt  v.  Edgefield  County  Board  of  Education,  F.  Supp.  

(D.S.C.  Oct.  11,  1973).  But  see   La  Raza  Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Cal. 
1972),  and  the  cases  at  notes  11-13,  supra.      The  State  of  Ohio  has  recently  re- 
vived the  eleventh  amendment  immunity  argument  in  three  cases  which  are  now  be- 
fore the  sixth  circuit:   Taylor  v.  Perini,  No.  C69-275  (N.D.  Ohio  May  23,  1973); 
Jordan  v.  Mahoning  County  Board  of  Elections,  No.  C-71-1130-Y  (N.D.  Ohio  May  19, 
1972);  and  Welch  v.  Rhodes,  No.  69-249  (S.D.  Ohio  May  23,  1973).   But  the  State 
of  Alabama  also  raised  the  eleventh  amendment  argument  in  its  jurisdictional  state- 
ment to  the  Supreme  Court  in  Sims  v.  Amos,  and  the  Supreme  Court  nonetheless  sum- 
marily affirmed  the  award.   409  U.S.  942  (1972).  See  also   Gates  v.  Collier,  

F.2d  (5th  Cir.  Dec.  5,  1973).   Both  the  fourth  and  fifth  circuits  have  re- 
cently written  opinions  which  seem  to  signal  a  return  to  the  punishment  rationale: 
McLaurin  v.  Columbia  Municipal  Separate  School  District,  478  F.2d  348  (5th  Cir. 
1973),  Bradley  v.  School  Board  of  the  City  of  Richmond,  Virginia,  472  F.2d  318 
(4th  Cir.  1972)  (erj  banc). 
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decisions  in  the  area  pending  the  Supreme  Court's  decision  in  Bradley.      Still 
other  judges  in  the  lower  courts,  seemingly  unaware  that  their  brethren  elsewhere 
are  either  catching  their  breath  or  peddling  full  speed  backward,  continue  to 
award  attorneys'  fees  where  equity  demands  it. 


The  law  has  always  provided  encouragement  for  protection  of  property 
rights  —  for  example  by  statutes  providing  for  treble  damages  and  attorneys'  fees 
In  commercial  cases.  The  more  intangible  personal  rights  have  been  both  more  elu- 
sive and  less  protected,  but  the  cases  in  this  memorandum  show  that  courts  are  in- 
creasingly recognizing  the  need  to  encourage  aggrieved  parties  to  pursue  adherence 
to  the  law  on  a  broad  scale,  and  are  recognizing  the  critical  role  of  attorneys' 
fees  in  this  process. 56/ 

-  Mary  Frances  Derfner 


56/   Some  particularly  useful  pieces  on  attorneys'  fees  are  the  following: 

-  P.  Nussbaim,  Attorneys'  Fees  in  Public  Interest  Litigation,   A8  N.Y.U. 
L.   Rev.    301  (1973); 

-  Note:     Awarding  Attorneys'  Fees   to  the   "Private  Attorney  General": 
Judicial  Green  Light  to  Private  Litigation  in  the  Public  Interest,    24  Hast. 
L.J.    733  (1973); 

-  Allowance  of  Attorney  Fees  in  Civil  Rights  Actions,   1  Colum.   J.L.    & 
Soa.    Probs.    381  (1971); 

-  Ehrenia^eig,  Reimbursement  of  Counsel  Fees  and  the  Great  Society,   54 
Calif.   L.   Rev.    792  (1966) ; 

-  The  Allocation  of  Attorneys'  Fees  After   Mills  v.    Electric  Auto-Lite 
Co.,  38  U.    Chi.    L.    Rev.    316  (1971); 

-^Note:     Awarding  Attorney  and  Expert  Witness  Fees  in  Environmental 
Litigation,   58  Cornell  L.    Rev.    1222  (1973); 

-  Note:     Attorneys'  Fees:     Where  Shall  the  Ultimate  Burden  Lie?,   20 
Vand.    L.   Rev.    1216  (1967); 

-  Stoebuck,  Counsel  Fees  Included  in  Costs:     A  Logical  Development,   38 
V.    Colo.    L.   Rev.    202  (1966); 

-  Kuenzel,  The  Attorney's  Fee:     Why  Not  a  Cost  of  Litigation?,   49  Iowa 
L.   Rev.    75  (1963); 

-  Hornstein,  Legal  Therapeutics:     The  "Salvage"  Factor  in  Counsel  Fee 
Awards,    69  Harv.   L.   Rev.    658  (1956); 

-  MaCormick,  Counsel  Fees  and  Other  Expenses  of  Litigation  as  an  Element 
of  Damages,    15  Minn.    L.   Rev.    619  (1931); 

-  Note:     Awarding  of  Attorneys'  Fees  in  School  Desegregation  Cases:     De- 
mise of  the  Bad-Faith  Standard,    39  Brooklyn  L.    Rev.    370  (1972);  and 

-  McLaughlin,   The  Recovery  of  Attorney's  Fees:     A  New  Method  of  Financ- 
ing Legal  Services,   40  Fordham  L.  Rev.    761  (1972). 
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Series  100  of  this  memorandum  deals  with  reapportionment  cases  "—  some 
alleging  racial  discrimination  and  some  alleging  only  a  violation  of  the  one  man, 
one  vote  concept.   Recently  courts  have  stated  that  the  discretion  to  deny  fees 
to  a  successful  plaintiff  in  reapportionment  suits  is  to  be  exercised  only  rarely. 

Series  200  of  this  memorandum  deals  with  school  cases  —  desegregation, 
teacher  and  student  dismissal  suits.   Prior  to  passage  of  §  718  of  the  Emergency 
School  Aid  Act  of  1972,  20  U.S.C.  §  1617,  this  was  the  type  of  case  in  which  non- 
statutory fees  were  most  frequently  awarded.   While  most  cases  in  the  series  are 
nonstatutory  cases  brought  under  42  U.S.C.  §  1983,  some  have  become  statutory  cases 
since  the  passage  of  §  718. 

Series  300  of  this  memorandum  deals  with  various  cases  under  the  Civil 
Rights  Acts  of  1866  to  1871,  42  U.S.C.  §§  1981,  1982  and  1983,  alleging  racial 
discrimination  and  deprivation  of  Individual  rights  in  various  situations.   Many 
of  these  cases  are  similar  to  cases  brought  under  the  1964  Civil  Rights  Act,  but 
statutory  authority  for  attorneys'  fees  awards  in  the  cases  does  not  exist. 

I 
Series  400  deals  with  awards  of  fees  which  are  authorized  by  statute.   Be- 
cause it  is  now  clear  that  such  awards  under  Title  II  and  Title  VII  of  the  Civil 
Rights  Act  of  1964  and  under  the  Fair  Housing  Act  of  3  968  and  the  Emergency  School 
Aid  Act  of  1972  are  almost  automatic,  the  memorandum  includes  only  a  few  statutory 
cases  —  those  which  make  points  that  have  been,  or  might  be,  construed  as  valid 
and/or  helpful  in  nonstatutory  cases. 

Series  500  includes  landmark  Supreme  Court  decisions  regarding  attorneys' 
fees,  as  well  as  some  few  cases  which  have  general  application  and  some  environ- 
mental cases. 

Series  600  deals  with  labor  cases,  some  of  which  award  fees  without  ex- 
press statutory  authorization  on  an  application  of  the  fund  theory  or  the  benefit 
theory,  or  under  broad  interpretations  of  the  term  "appropriate  relief,"  and  some 
of  whicli,  although  awards  are  based  on  specific  statutory  authorization,  contain 
helpful  language. 
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100  REAPPORTIONMENT    CASES 

100.01  -  Dyer   v.  Love,    307  F.  Supp.  97A  (N.D.  Miss.  1969) 
A..  Civil  Action  No.  GC  6A52-S 

B.  Counsel  for  Plaintiffs:   Philip  Mansour  (Greenville, 

Miss.),  Martin  Kilpatrick 
(Greenville,  Miss.) 
Counsel  for  Defendants:   Edward  J.  Bogen,  J.  A.  Lake, 

George  H.  Slade  (Greenville, 
Miss.) 

C.  Opinion,  Smith,  J.,  December  30,  1969 

Suit  to  reapportion  Washington  County,  Mississippi,  on  one  nan,  one 
vote  grounds. 

Although  defendants  "vigorously"  oppose  the  allowance  of  attorneys' 
fees,  such  fees  are  granted. 

(1)  Plaintiffs,  or  others,  had  filed  a  petition  to  redistrict,  un- 
der Miss.  Code  §  2870,  but  the  Board  had  refused; 

(2)  Plaintiffs  had  no  express  agreement  with  their  lawyers  to  pay 
a  fee,  but  the  lawyers  did  not  expressly  agree  to  perform  without  a  fee  — 
this  factor  basically  treated  as  irrelevant  either  way; 

(3)  Plaintiffs'  attorneys  have  performed  many  duties  in  connection 
with  this  suit; 

(4)  "the  allowance  of  an  attorney  fee  is  within  the  sound  discre- 
tion of  the  Court,  to  be  exercised  on  the  peculiar  facts  of  each  case";  and 

(5)  Defendants'  argument  that  they  have  not  been  "arbitrary  or  de- 
fiant" is  specious:   "the  bringing  of  this  action  was  made  necessary  by  the 
board  of  supervisors'  unreasonable  and  obstinate  refusal  to  redistrict  itself," 
and  the  awarding  of  fees  is  therefore  warranted  by  the  rule  of  Bradley   v.  School 
Board  of  the  City  of  Richmond,    345  F.2d  310  (4th  Cir.  1965).  */ 

On  March  17,  1970,  the  district  court  adopted  the  plan  submitted  by 
the  defendants  (noting  that  the  plaintiffs  had  no  oijection),  and  fixed  the 
attorneys'  fees  at  $10,000,  to  be  taxed  as  costs  against  the  defendants. 


*/  "...  Attorneys'  fees  are  appropriate  only  when  it  is  found  that  the 
~  bringing  of  the  action  should  have  been  unnecessary  and  was  compelled 
by  the  school  board's  unreasonable,  obdurate  obstinacy."   3A5  F.2d  at  321. 


100.01 


February  13 
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100.02  -  MartinoHah   v.  Deccn,    256  F.  Supp.  612  (S.D.  Miss.  1966) 
(three-judge  court) 

A.  Civil  Action  No.  3111 

B.  Counsel  for  Plaintiffs:   Upton  Sisson  (Gulfport, 

Miss.) 
Counsel  for  Defendants:   Gex,  Gex  (,   Phillips  (Bay  St. 

Louis,  Miss.),  George  Morse 
(Gulfport,  Miss.) 

C.  Coleman,  Clayton  &  Cox,  JJ. 

D.  Opinion,  Per  Curiam,  July  27,  1966 

Class  action  to  redistrict  Hancock  County,  Mississippi,  on  one  man, 
one  vote  grounds.   State  trial  court  had  denied  relief  on  the  ground  that  no 
petition  to  redistrict  had  been  filed  under  Miss.  Code  §  2870;  the  Mississippi 
Supreme  Court  affirmed;  the  United  States  Supreme  Court  refused  to  accept  jur- 
isdiction. Glass   V.  Hancock  County  Election  Commission,    156  So.  2d  825  (1963), 
app.    dismissed  &  cert,   denied,   378  U.S.  558  (1964). 

Opinion  requires  Board  to  submit  plan,  permits  response  from  plain- 
tiffs, calls  for  briefs  from  both  sides  on  the  questions  of  (1)  whether  it  is 
proper  in  this  case  to  award  attorneys'  fees;  and  (2)  if  so,  in  what  amount  — 
and  reserves  decision  as  to  fees  until  a  later  date. 

An  order  issued  by  Cox,  J.,  on  June  14,  1967,  taxed  attorneys'  fees 
against  the  Board  in  the  amount  of  $5,000. 


Martinolich  v.   Dean,   F.  Supp.  (S.D.  Miss.  April  4,  1972) 

On  motion  to  assess  an  amount  in  addition  to  the  $5,000  awarded  plain- 
tiffs' counsel  on  June  14,  1967,  the  court  awarded  an  additional  $1,000,  stat- 
ing that  it  was 

"not  impressed  to  any  great  extent  with  the  propriety  of 
any  order  for  an  additional  allowance,  but  has  carefully 
examined  and  considered  this  record  and  the  vast  amount 
of  legal  services  which  have  been  rendered  by  these  plain- 
tiffs in  undertaking  to  have  presented  to  the  Court  ulti- 
mately a  fair  and  reasonable  and  acceptable  plan  for  the 
redistricting  of  this  county. 

"It  must  be  noted  in  all  fairness  that  some  change  was 
made  during  this  litigation  in  the  guidelines  and  require- 
ments laid  down  by  the  Court  for  a  proper  redistricting 

[Continued] 


100.02    -  .  .  ,.; 

February  15 


24-626   O  -    74  - 


890 


100.02  (Cont'd) 


of  a  county.   That  fact  in  large  measure  has  contributed 
to  the  necessity  for  additional  services  herein.   Under 
all  of  the  facts  and  circumstances  and  reasonable  infer- 
ences, it  is  the  considered  opinion  of  this  Court  that 
an  additional  attorneys  fee  should  be  awarded  the  plain- 
tiffs herein  for  the  services  rendered  them  .  .  .  and 
that  a  fair  and  reasonable  additional  allowance  there- 
for as  costs  herein  would  be  the  further  sum  of  $1,000.00 
.  .  ,  which  shall  be  assessed  against  the  Board  of  Super- 
visors of  Hancock  County,  Mississippi,  to  be  paid  out  of 
the  public  funds  of  said  county  .  .  .  .  ' 


-   100.02  - 

Fabruary  16 


891 


100.03  -  Damon  v.  Lauderdale  County  Board  of  Supervisors  ,   254  F. 
Supp.    918    (S.D.    Miss.    1966) (three-judge    court) 

A.  Civil  Action  No.  1197 

B.  Counsel  for  Plaintiffs:  R.  B.  Been,  Lawrence  W.  Rabb 

(Meridian,  Miss.),  Upton 
Sisson  (Gulfport,  Miss.) 
Counsel  for  Defendants:   Joe  T.  Patterson,  Will  Wells 

(Jackson,  Miss.),  Gipson  & 
Gipson  (Meridian,  Miss.) 

C.  Coleman,  Cox  &  Russell,  JJ. 

D.  Opinion,  Per  Curiam,  March  30,  1966 


Original  suit  brought  to  enjoin  the  holding  of  malapportioned  elec- 
tions and  to  compel  the  redistricting  of  beats  in  Lauderdale  County,  Missis- 
sippi. 

I 

This  case  asks  that  reasonable  attorneys'  fees  be  taxed  as  costs   / 
against  defendants.   Although  redistricting  was  "accomplished  solely  as  a  re- 
sult of  this  action,"  and  "[t]here  was  a  great  need  for  such  redistricting," 
and  although  there  had  been  a  "past  reluctance  of  the  board  to  do  its  duty  in 
this  respect,"  motion  for  attorneys'  fees  is  denied. 

(1)  The  record  indicates  no  fraud  or  vindictiveness  on  the  part  of 
defendants; 

(2)  Plaintiffs  had  no  express  contract  with  their  attorney  to  pay 
a  fee; 

(3)  Plaintiffs  failed  to  exhaust  administrative  remedies  and  sub- 
mit, prior -to  suit,  a  petition  to  the  Board  (Miss.  Code  §  2870); 

(4)  "The  assessment  of  cost  is  never  made  for  punitive  reasons"; 
and 

(5)  Injury  to  the  plaintiffs,  and  benefit  to  the  class,  "is  not 
clearly  apparent." 


100.03  - 
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100.04  -  Carpenter   v.  Toler,   F.  Supp. 

1971) 


(N.D.  Miss.  May  26, 


A.  No.  GC  718-K 

B.  Counsel  for  Plaintiffs:   Townsend  &  McWilliams  (Drew, 

Miss. ) 
Counsel  for  Interveners:   Semmes  Luckett  (Clarksdale, 

Miss.) 
Counsel  for  Defendants:   Howard  Q.  Davis  (Indianola, 

Miss.) 

C.  Judgment,  Keady,  J.,  May  26,  1971 


Suit  to  redistrict  Sunflower  County,  Mississippi.   Because  popula- 
tion deviations  were  so  great,  the  Northern  District  of  Mississippi,  Keady, 
J.,  granted  summary  judgment  for  the  plaintiffs,  and  directed  the  defendants 
to  submit  a  valid  apportionment  plan.   The  defendants  and  interveners  submit- 
ted plans,  the  interveners  claiming  that  the  defendants'  plan  was  defective. 
The  court  adopted  the  defendants'  plan,  rejecting  interveners'  plan  and  objec- 
tions to  the  defendants'  plan,  but  agreeing  with  the  interveners'  claim  con- 
cerning a  population  counting  error  in  one  part  of  the  defendants'  plan,  and 
instructing  the  plaintiffs  to  recount  and  make  any  necessary  adjustments. 

Attorneys'  fees  were  negotiated:   "The  Court  having  .  .  .  found  that 
defendants  herein  have  agreed  that  it  would  be  equitable  and  just  for  plain- 
tiffs' attorney  and  the  interveners'  attorney  to  be  allowed  a  reasonable  fee 
for  their  services,  which  fee  has  been  agreed  upon  by  the  parties  and  fixed  at 
$2,500.00  each  .  .  .",  a  total  of  $5,000  was  awarded. 


TP2-20 
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100.05  -  Kitching   v,  Bobo,   F.  Supp.  (N.D.  Miss.  May  24, 

1971) 

A.  No.  DC  7082-K 

B.  Counsel  for  Plaintiffs:   John  L.  Hatcher  (Cleveland, 

Miss .) 
Counsel  for  Defendants:  John  L.  Pearson  (Rosedale, 

Miss.) 

C.  Judgment,  Keady,  J.,  May  24,  1971 

In  a  suit  to  redistrict  Bolivar  County,  Mississippi,  the  Northern 
District  of  Mississippi,  Keady,  J.,  granted  summary  judgment  for  the  plain- 
tiffs because  the  population  deviations  were  so  great,  and  directed  the  de- 
fendants to  submit  a  valid  reapportionment  plan.  After  a  hearing  at  which 
the  defendants  testified  about  the  manner  in  which  the  plan  they  then  sub- 
mitted had  been  prepared,  the  court  adopted  defendants'  plan  without  objec- 
tion from  the  plaintiffs. 

Plaintiffs'  counsel  worked  93  hours  on  the  case,  which,  at  their 
usual  office  rate  of  $35  per  hour,  totalled  approximately  $3,350.   The  Court, 
"having  found  .  .  .  that  defendants  herein  have  agreed  that  it  would  be  equit- 
able and  just  for  plaintiff's  attorney  to  be  allowed  a  reasonable  fee  for  his 
services  plus  expenses  incurred  herein,  which  is  a  fee  of  $3,350.00  plus  ex- 
penses of  $161.20  for  a  total  of  $3,511.20,"  ordered  that  amount  taxed  against 
defendants. 


100.05  -  TP2?i 
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100.06  -  Williams   v.  Hughes,   F.  Supp. 

1971) 

A.  No.  DC  7076-S 


(N.D.  Miss.  Feb.  19, 


B.  Counsel  for  Plaintiffs:   Semmes  Luckett,  Leon  Porter, 

Jr.  (Clarksdale,  Miss.) 
Counsel  for  Defendants:   Shed  Hill  Roberson  (Clarks- 
dale, Miss.) 

C.  Judgment,  Smith,  J.,  February  19,  1971 


Suit  to  reapportion  Coahoma  County,  Mississippi.   Because  the  popu- 
lation deviations  were  so  great,  the  Northern  District  of  Mississippi,  Smith, 
J.,  granted  plaintiffs'  motion  for  summary  judgment,  and  required  defendants 
to  submit  a  valid  reapportionment  plan,  which  plan  was  put  into  effect  by  the 
court  a  month  later. 

Because  "defendants  have  agreed  that  it  would  be  equitable  and  just 
for  plaintiffs'  attorneys  to  be  allowed  a  reasonable  fee  for  their  services 
hurein,  which  they  have  also  agreed  should  be  the  sum  of  $2,500.00,  to  be  taxed 
as  part  of  the  costs,"  the  court  awards  plaintiffs  attorneys'  fees  of  $2,500. 


TP2-22 
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100.07  -  Sigalas  v.   Cunibest,  F.   Supp.  (S.D.   Miss.    Feb,    18, 

1970) 

A.  Civil  Action  No.  3239 

B.  Counsel  for  Plaintiffs:  Karl  Wiesenburg  (Pascagoula, 

Miss.),  Upton  Sisson  (Gulf- 
port,  Miss.) 
Counsel  for  Defendants:   Carl  Megehee  (Pascagoula, 

Miss.),  George  Morse  (Gulf- 
port,  Miss.) 

C.  Opinion,  Russell,  J.,  February  18,  1970 

Suit  filed  in  1967  to  redistrict  Jackson  County,  Mississippi.   The 
court  allowed  the  existing  districts  to  be  kept,  but  ordered  the  1967  elections 
for  county  supervisor  to  be  held  at-large. 

In  1969,  the  Board  of  Supervisors  adopted  a  new  districting  plan,  and 
moved  the  court  for  approval  under  the  court's  retained  jurisdiction.   After  a 
hearing  at  which  the  manner  of  drawing  the  new  plan  was  considered,  and  plain- 
tiffs offered  neither  objection  nor  an  alternate  plan,  the  court  found  that  de- 
fendants' plan  was  constitutionally  acceptable,  and  ordered  it  into  effect. 

"The  Court  also  finds  that  the  parties  hereto  have  agreed  on  the  sum 
of  $5,000.00  as  plaintiff's  attorney  fees,  which  sum  the  Court  finds  fair  and 
reasonable." 


-  100.07  - 
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100.08  -  Scott   V.  Burkes, 
1971) 


F.  Supp. 


(S.D.  Miss.  April  29, 


A.  Civil  Action  No.  4  782 

B.  Counsel  for  Plaintiffs:   A.  E.  Wright,  Jr. 

Counsel  for  Defendants:   J.E.  Smith,  James  G.  McLemore 

C.  Opinion,  Nixon,  J.,  April  29,  1971 


Suit  to  reapportion  Leake  County,  Mississippi.  The  court  ordered 
defendants  to  file  a  valid  reapportionment  plan,  and  thereafter  adopted  the 
plan  submitted  by  defendants. 

Upon  approval  of  defendants'  plan,  the  court  ordered  "that  all  court 
costs  herein  be  and  are  assessed  against  the  Defendants  .  .  .  and  that  A.  R. 
Wright,  Jr. ,  Attorney  for  the  Plaintiffs,  be  and  he  is  hereby  allowed  a  fee  of 
Five  Hundred  .  .  .  Dollars  .  .  .  for  his  services  rendered  in  this  cause  and 
said  Defendants  .  .  .  are  hereby  ordered  to  pay  said  fee  upon  submission  of  in- 
voice by  said  attorney  from  general  county  funds  of  said  county." 


-  100.08  - 
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100.09  -  Sinaook   v.  Obara,    320  F.  Supp.  1098  (H.  Del.  1970) (three- 
judge  court) 

A.  Civil  Action  No.  2470 

B.  Counsel  for  Plaintiffs:   Vincent  Theisen,  John  Mulford 

(Wilmington,  Del.) 
Counsel  for  Defendants:   Ruth  M.  Ferrell 

C.  Biggs,  VJright  &  Layton,  JJ. 

D.  Opinion,  Biggs,  J.,  December  29,  1970 


In  a  suit  seeking  attorneys'  fees  for  protracted  and  complex  litiga- 
tion which  resulted  in  the  reapportionment  of  the  Delaware  state  legislature, 
in  line  with  one  man,  one  vote,  the  defendants'  attorney  did  not  oppose  plain- 
tiffs' application  for  attorneys'  fees,  but  stated  that  the  General  Assembly 
had  no  funds  with  which  to  pay  and  could  not  be  forced  to  pay  because  of  its 
eleventh  amendment  sovereign  immunity,  so  that  application  for  appropriation 
of  funds  would  have  to  be  made  to  the  legislature  by  the  attorneys  seeking 
compensation. 

The  State  had  appropriated  in  excess  of  $?.00,000  to  pay  special  coun- 
sel for  defendants  in  this  case.   No  one  objected  to  the  amounts  sought  by 
plaintiffs:   $224,000  in  fees  (4,784  hours),  and  $4,376.16  in  out-of-pocket 
expenses. 

Attorneys  undertook  the  case  "on  a  partial-contingent  fee  basis," 
and  would  therefore  be  entitled  to  a  higher  fee  than  if  they  had  worked  for 
a  fixed  fee. 

Attorneys  followed  the  litigation  through  to  a  successful  and  "excel- 
lent" conclusion.  Attorneys  "rendered  valuable  services  to  the  State  of  Dela- 
ware and  to  its  citizens  for  which  [they]  should  be  adequately  compensated." 

Nonetheless,  it  is  not  within  the  power  of  the  court  to  grant  such 
fees,  either  against  the  State  of  Delaware  or  against  the  individual  defend- 
ants in  their  official  capacities.   The  court  has  been  "unable  to  find  any 
decision  supported  by  a  reasoned  opinion  which  gives  such  a  result  [grant  of 
a  money  judgment  against  a  State  or  its  employees]."   [The  court  mistakenly 
distinguished  school  desegregation  cases  because  it  erroneously  assumed  that 
attorneys'  fees  in  those  cases  are  expressly  authorized  by  statute.] 

In  the  usual  case,  "...  counsel  fees  will  not  be  allowed  in  the  ab- 
sence of  an  authorizing  statute."  Even  if  the  court  were  to  apply  Mills   v. 
Electric  Auto-Lite ,   infra,   against  whom  would  the  judgment  issue?  The  State 
cannot  be  ordered  to  pay  fees  by  the  court. 

"There  can  be  no  doubt  of  the  success  of  [the  attorneys'] 
representation  and  we  believe  it  to  be  a  fact  that  reap- 
portionment suits  will  not  often  be  maintained  by  counsel 
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working  without  compensation. 
*        *       * 

"We  conclude  that  [the  attorneys']  petition  raust  be  dis- 
missed for  want  of  jurisdiction.   We  reiterate,  however, 
that  [they  have]  done  fine  and  spendid  [sic]   work  for 
the  State  of  Delaware  and  its  citizens.   In  the  context 
of  this  case,  however,  thanks  and  praise  cannot  be  deem- 
ed to  be  too  valuable  considerations.  We  hope  that  [they] 
will  be  rewarded  with  just  compensation  by  grace  of  the 
General  Assembly." 
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100.10  -  Sims   V.  Amos,   F.  Supp.  (M.D.  Ala.  March  17,  1972) 

(three-judge  court) 

A.  No.  1744-N 

B.  Counsel  for  Plaintiffs:   Morris  Dees,  Joseph  Levin 

(Montgomery,  Ala.),  et  al. 

C.  Opinion,  Per  Curiam,  March  17,  1972,  Rives,  Thomas  & 

Johnson,  JJ. 

The  court,  on  -January  3,  1972,  found  the  state  legislature  of  Ala- 
bama malapportioned,  and  ordered  into  effect  the  single-member-district  plan 
proposed  by  the  plaintiffs.   Upon  the  motion  for  attorneys'  fees  and  the  cost 
bill,  the  court  awarded  plaintiffs  $10,024.15  costs  (which  included  the  ex- 
penses of  preparing  plaintiffs'  plan),  $3,235.55  clerk's  costs,  and  $14,822.50 
attorneys'  fees,  to  be  taxed  against  defendants. 

All  parties  agreed  that  $14,822.50  was  "a  reasonable  charge"  if  at- 
torneys' fees  were  warranted.   "This  Court  not  only  concurs  in  the  reasonable- 
ness of  the  sum  claimed  by  plaintiffs,  but,  under  the  circumstances,  finds  it 
to  be  modest." 

Although  defendants  appealed  the  January  3  ruling,  the  court  pro- 
ceeded to  consider  plaintiffs'  requests  for  costs  and  attorneys'  fees,  as 
".  .  .  it  is  all  the  more  urgent  that  the  costs  be  taxed  and  the  entire  ac- 
tion be  determined  so  as  to  be  reviewable  on  one  appeal  .  .  .  ." 

Defendants  had  pleaded  that  the  absence  of  bad  faith  on  their  part 
precluded  an  award  of  attorneys'  fees,  but  the  court  found  that  the  legisla- 
ture's failure  to  reapportion  itself  in  light  of  clear  need,  and  other  defend- 
ants' submission  of  "obviously  unacceptable  plans,"  amounted  to  bad  faith. 
Nonetheless,  the  court  explicitly  stated  it  was  resting  its  award  not  on  bad 
faith,  but  on  the  concept  that  the  plaintiffs  had  acted  as  private  attorneys 
general: 

"Nevertheless,  a  finding  of  bad  faith  is  not  always  a  pre- 
requisite to  the  taxing  of  attorneys'  fees  against  defend- 
ants, and  in  this  case,  despite  the  availability  of  that 
ground,  the  Court  has  decided  to  base  its  award  on  far 
broader  considerations  of  equity. 

"In  instituting  the  case  sub  judioe ,    plaintiffs  have 
served  in  the  capacity  of  'private  attorneys  general' 
seeking  to  enforce  the  rights  of  the  class  they  represent. 
If,  pursuant  to  this  action,  plaintiffs  have  benefited 
their  class  and  have  effectuated  a  strong  congressional 
policy,  they  are  entitled  to  attorneys'  fees  regardless 
of  defendants'  good  or  bad  faith.   Indeed,  under  such  cir- 
cumstances, the  award  loses  much  of  its  discretionary 
character  and  becomes  a  part  of  the  effective  remedy  a 
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court  should  fashion  to  encourage  public-minded  suits, 
and  to  carr>'  out  congressional  policy. 

"The  present  case  clearly  falls  rriong  those  meant  to 
be  encouraged  under  the  principles  articulated  in  Piggie 
Park  EnterpriseOj   Inc.    and  Mills,   and  expanded  upon  in 
Southerns  Home  Sites   and  Bradley.      The  benefit  accruing 
to  plaintiffs'  class  from  the  prosecution  of  this  suit 
cannot  be  overemphasized.   No  other  right  is  more  ba.t^ic 
to  the  integrity  of  our  democratic  society  than  is  the 
right  plaintiffs  assert  here  to  free  and  equal  suffrage. 
In  addition,  congressional  policy  strongly  favors  the 
vindication  of  federal  rights  violated  under  color  of 
state  law,  42  U.S.C.  §  1983,  and,  more  specifically, 
the  protection  of  the  right  to  a  nondiscriminatory  fran- 
chise. 

"Despite  the  benefit  to  plaintiffs'  class,  however, 
and  despite  this  suit's  effectuating  the  purpose  of 
congressional  legislation,  the  case  sub  judice   is  one 
most  private  individuals  would  hesitate  to  initiate  and 
litigate.  .  .  . 

"Consequently,  in  order  to  attempt  to  eliminate  these 
Impediments  to  pro  bono  publico   litigation,  such  as  is 
here  involved,  and  to  carry  out  congressional  policy, 
an  award  of  attorneys'  fees  is  essential." 

The  court  rejected  the  theory  adopted  in  Sincock   v.  Obara,   No.  100.09, 
supra,    that  state  officials  are  immune  from  awards  of  attorneys'  fees: 

"Individuals  who,  as  officers  of  a  state,  are  clothed 
with  some  duty  with  regard  to  a  law  of  the  state  which 
contravenes  the  Constitution  of  the  United  States,  may  be 
restrained  by  injunction,  and  in  such  a  case  the  state 
has  no  power  to  impart  to  its  officers  any  imr.iunity  from 
such  injunction  or  from  its  consequences,  including  the 
court  costs  incident  thereto.  Ex  parte  Young,   209  U.S. 
123,  160  (1908);  cases  collected  in  U.S.C. A.  Note  121  to 
Amendment  11  of  the  Constitution  of  the  United  States; 
Williams   v.  Eaton,   AA3  F. 2d  A22,  A28  (10th  Cir.  1971)." 
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100.11  -  Reed   v.  Quave,   F.  Supp,  (S.D.  Miss.  May  30,  1967) 

A.  Civil  Action  No.  3146 

B.  Counsel  for  Plaintiffs:   Upton  Sisson  (Gulfport,  Miss.) 
Counsel  for  Defendants:   George  R.  Smith  (Gulfport, 

Miss.) 

C.  Decree,  Cox,  J.,  May  30,  1967 


Suit  filed  in  1967  to  redistrict  Harrison  County,  Mississippi.   The 
court  ordered  the  adoption  of  new  districts,  but  ordered  that  the  1967  elec- 
tions for  County  Board  of  Supervisors  be  held  at-large. 

"The  Court  further  finds  that  this  is  a  class  action  and  that  the 
sum  of  $5,000.00  is  a  reasonable  attorney  fee  to  be  allowed  the  plaintiffs 
herein  and  taxed  as  a  part  of  the  costs." 


Eeed   v.  Quave, F.  Supp.  (S.D.  Miss.  May  14,  1971) 

A.  Civil  Action  No.  3146 

B.  Counsel  for  Plaintiffs:   Upton  Sisson  (Gulfport,  Miss.) 
Counsel  for  Defendants:   Wliite  &  Morse  (Gulfport,  Miss.) 

C.  Order,  Nixon,  J.,  May  14,  1971 

Following  the  1967  decision  in  this  case,  supra,    the  plaintiffs  filed 
a  supplemental  complaint.   The  district  court  found  that  because  of  temporary 
population  s"^hifts  caused  by  Hurricane  Camille,  it  was  impossible  to  make  accur- 
ate population  counts.   The  court  therefore  ordered  the  1971  elections  for 
County  Board  of  Supervisors  to  be  held  at-large. 

The  court  also  found  "[t]hat  tliis  is  a  class  action  and  that  the  plain- 
tiff should  be  awarded  a  reasonable  attorney's  fee  to  be  taxed  as  part  of  the 
costs  against  the  defendant.  Board  of  Supervisors."  The  court  fixed  the  fee  at 
$2,500,  "as  agreed  between  the  parties,"  to  be  "taxed  against  the  defendant, 
Board  of  Supervisors,  and  to  be  paid  by  it  from  the  funds  of  Harrison  County, 
Mississippi." 
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100.12  -  London  v.   East  Feliciana  Par-ish  Polioe  Jury,  F.    Supp. 

(E.D.  La.  May  16,  1972) 

A.  Civil  Action  No.  71-306 

B.  Counsel  for  Plaintiffs:   Stanley  Halpln  (New  Orleans, 

La.) 
Counsel  for  Defendants:  Richard  Kilbourne 

C.  Consent  Decree,  E.  Gordon  West,  J.,  May  16,  1972 


Class  action  to  reapportion  the  police  jury  and  school  board  of  East 
Feliciana  Parish,  Louisiana,  on  fourteenth-  and  fifteenth-amendment  grounds. 

The  Eastern  District  of  Louisiana,  on  February  7,  1972,  ordered  both 
governmental  bodies  to  reapportion  themselves,  and  to  submit  their  reapportion- 
ment plans  for  clearance  under  section  5  of  the  Voting  Rights  Act,  42  U.S.C. 
§  1973c.   The  Justice  Department  thereafter  approved  the  plan  for  the  police 
jury,  but  rejected,  as  racially  discriminatory,  the  school  board's  plan. 

The  court,  E.  Gordon  West,  J.,  subsequently  signed  a  consent  decree 
approving  the  cleared  police  jury  plan,  and  shortening  the  terms  of  the  police 
jurymen  elected  in  an  invalidly  apportioned  election  to  only  three  months  — 
the  time  required  to  hold  new  elections  under  the  new  plan. 

The  court  also  awarded  plaintiffs'  attorney  fees  of  $500  —  an  award 
to  which  defendants'  attorneys  had  not  consented,  but  which  the  court  had  or- 
dered orally  on  February  2,  1972. 
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100.13  -  Hargrove  v.    Caddo  Parish  School  Board,  F.    Supp.  

(W.D.    La.    June   13,    1972) 

A.  Civil  Action  No.  17,630 

B.  Counsel  for  Plaintiffs:   Sydney  B.  Nelson 
Counsel  for  Plaintif f-Intervenors :   Stanley  Halpin 

(New  Orleans,  La.) 

C.  Judgment,  June  13,  1972 

After  the  court  adopted  the  defendant  school  board's  plan  of  reappor- 
tionment, rather  than  that  proposed  by  black  plaintif f-intervenors,  it  nonethe- 
less awarded  plaintif f-intervenors  $1,500  attorneys'  fees. 

" [P] laintif f-intervenors  ...  by  their  intervention  and 
diligent  efforts  throughout  these  proceedings,  have  per- 
formed a  service  both  to  the  Court  and  to  the  people  of 
Caddo  Parish.   Plaintif f-intervenors,  and  the  Court  it- 
self, raised  the   issue  of  the  prohibition  against  diluti- 
on of  black  voting  strength  with  which  any  redistricting 
plan  must  comply.   Further,  plaintif f-intervenors  through 
the  skill  of  their  counsel  and  the  use  of  an  expert  wit- 
ness raised  the  level  of  accuracy  of  the  'one-man,  one- 
vote'  mandate  by  demonstrating  the  statistical  problems 
of  employing  voter  registration  data  and  made  known  to 
the  Court  as  well  as  the  Board  the  availability  of  block 
data,  without  which  the  Court-approved  plan  could  not  be 
designed. 

"Since  the  Board  had  made  a  good  faith  effort  to  reap- 
portion prior  to  the  bringing  of  this  law  suit,  it  would 
be  unfair  to  tax  it  with  the  full  amount  of  attorney's 
fees  requested  by  plaintif f-intervenors.   However,  since 
plaintiffs  have  performed  a  necessary  and  important  serv- 
ice, it  would  also  be  unfair  totally  to  deny  their  motion 
for  attorney's  fees." 
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100.14  -  Clark  v.   DeSoto  Parish  Felice  Jury,  F.   Supp.  (W.D. 

La.   June  lA,   1972) 

A.  Civil   Action  No.    17,266 

B.  Counsel   for  Plaintiffs:      Stanley  A.    Halpin    (New  Orleans, 

La.) 

C.  Opinion,  Dawkins,  J.,  June  lA,  1972 

Suit  to  reapportion  the  DeSoto  Parish  Police  Jury  and  School  Board  to 
accord  with  one  man,  one  vote. 

On  January  28,  1972,  the  Western  District  of  Louisiana,  Dawkins,  J., 
preliminarily  enjoined' defendants  to  file  reapportionment  plans  by  the  end  of 
February.   (Although  the  Attorney  General  had  ruled  that  the  plans  submitted     i 
by  both  governmental  bodies  were  not  racially  discriminatory  under  section  5  of  > 
the  Voting  Rights  Act,  A2  U.S.C.  §  1973c,  he  had  not  ruled  on  their  constitution- 
ality under  the  fourteenth  amendment,  and  the  court  found  that  they  did  not  meet 
the  fourteenth  amendment  standards  of  population  equality.)  At  that  time,  the   ; 
court  stated,  it  would  hear  the  relative  merits  of  both  the  plan  already  submit-' 
ted  by  the  plaintiffs  and  the  plan  to  be  submitted  by  defendants. 

The  court  held  a  hearing  on  April  17,  1972,  and  entered  an  order  re- 
districting  the  DeSoto  Parish  Police  Jury  and  School  Board.   At  that  time  it 
took  under  advisement  plaintiffs'  motion  for  attorneys'  fees. 

On  June  lA,  1972,  the  court  awarded  plaintiffs  attorneys'  fees  of 
$2,500,  stating: 

"The  duty  of  Police  Juries  and  Schools  to  redistrict  so 
as  to  create  districts  of  equal  population  and  which  are 
not  racially  discriminatory  is  a  clear  one.  When  private 
individuals  undertake  the  task  of  litigation  to  com.pel 

the  governing  body  to  perform  this  clear  duty,  they 
are  performing  a  service  which  benefits  all  of  the  people 
in  the  Parish.  The  task  is  not  a  light  one.   In  reappor- 
tionment cases  where  defendants  have  failed  properly  to 
redistrict,  plaintiffs'  attorney  must  spend  many  hours 
obtaining  Census  Bureau  maps  and  data,  and  devising  pos- 
sible plans  of  apportionment,  in  addition  to  the  normal 
hours  spent  in  investigating  the  case,  preparing  the  plead- 
ings, preparing  for  trial  and  making  court  appearances. 
Considering  these  pleadings,  memoranda,  and  plans  filed 
by  plaintiffs  in  this  case  and  the  conferences  and  hear- 
ings conducted  herein,  the  Court  finds  that  an  award  of 
attorney's  fees  in  the  amount  of  $2,500.00  is  entirely 
reasonable. 

"Other  Federal  District  Courts  have  recognized  the  ap- 
propriateness of  attorney's  fees  in  local  reapportionment 
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cases  ....   [Citing  Cases.]   In  most  of  these  cases 
plaintiffs  probably  deserve  more  than  $2,500.00  in  at- 
torney's fees;  however,  that  is  the  amount  plaintiffs 
have  requested  and  the  Court  finds  that  sum  to  be  ade- 
quate.  Since  this  case  included  reapportionment  of  both 
the  Police  Jury  and  the  School  Board,  they  are  ordered 
to  divide  the  cost  of  attorney's  fees,  each  paying 
plaintiffs'  attorney  $1,250.00." 
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100.15  -  Briscoe   v.  Jefferson  Davie  Parish  Police  Jury,   F.  Supp. 

(W.D.  La.  Sept.  2,  1972) 

A.  Civil  Action  No.  17,392 

B.  Counsel  for  Plaintiffs:   George  M.  Strlckler,  Jr.  (New 

Orleans,  La.) 
Counsel  for  Defendants:   Bernard  N.  Mercantel  (Jennings, 

La.) 

C.  Memorandum,  Hunter,  J.,  September  2,  1972 


Class  action  to  reapportion  the  Police  Jury  and  School  Board  of  Jef- 
ferson Davis  Parish,  Louisiana.   In  awarding  attorneys'  fees,  the  court  found 
that 

(1)   both  bodies  "operated  under  districting  plans  which  were  not  in 
compliance  with  constitutional  standards"; 


and 


(2)  the  suit  was  "necessitated  by  the  actions  of  the  defendants"; 

(3)  "This  suit  was  filed  on  behalf  of  not  only  a  class  of 
black  voters  in  the  Parish,  but  also  on  behalf  of  a  class 

of  all  voters  of  both  races  in  the  under-represented  wards 
of  the  parish.   The  implementation  of  a  constitutional  ap- 
portionment plan  thus  benefited  a  large  part  of  the  Parish's 
population." 

(4)  "In  order  to  prosecute  this  action,  plaintiffs'  attorney  was  re- 
quired to  do  considerable  .  .  .  work  .  .  .";  and,  finally, 

(5)-  "Awards  of  attorneys  '  fees  in  reapportiotvnent  cases  have  become 
a  matter  of  course."    [Emphasis  added.] 

The  court  awarded  attorneys'  fees  in  an  amount  later  to  be  fixed. 
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100.16  -  Ferrington  v.  Franklin  Parish  Police  Jury,  Beach,  v.  Franklin  Parish 
School  Board,  F.   Supp.  (W.D.   La.   Feb.    1,    1972) 

A.  Civil  Action  Nos.  17,429,  17,469 

B.  Counsel  for  Plaintiffs:   Paul  Kidd  (Monroe,  La.) 
Counsel  for  Defendants:   Rudolph  Mclntyre 

C.  Consent  Decree,  Scott,  J.,  February  1,  1972 

Consolidated  actions  reapportioning  the  Franklin  Parish  School  Board 
and  Police  Jury.   Without  even  stating  reasons  therefor,  the  court  assessed 
attorneys'  fees  for  plaintiffs'  lawyer  in  the  amount  of  $1,000,  to  be  taxed 
equally  against  the  School  Board  and  Police  Jury. 


100.16 
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100.17  -  Thompson   v.  The  Richland  Parish  Police  Jury,   F.  Supp.  (W.D. 

La,  August  31,  1972),  aff'd,   F.2d      (5th  Cir . ,  No.  72-3A13, 

June  13,  1973) 

A.  No.  16,A33 

B.  Counsel  for  Plaintiffs:   Paul  Kidd  (Monroe,  La.) 

Counsel  for  Defendants:  William  R.  Coenen  (Rayvllle,  La.), 

John  F.  Ward,  Jr.  (Rayville,  La.) 

C.  Opinion,  Dawkins,  J.,  August  31,  1972 

Suit  to  reapportion  the  Richland  Parish,  Louisiana,  School  Board  and 
Police  Jury.   After  the  Parish  bodies  were  successfully  reapportioned  in  Aug- 
ust 1972,  the  Western  District  of  Louisiana,  Dawkins,  J.,  awarded  successful 
plaintiffs  counsel  fees,  even  though  their  request  for  fees  was  not  made  un-   I 
til  ten  months  after  the  completion  of  the  substantive  portion  of  the  case:    j 

"The  defendants  apportioned  themselves  only  after  being  sued 
to  do  so  and  steadfastly  adhered  to  their  plan  of  reapportion-        j 
ment  after  this  Court  declared  same  to  be  unconstitutional.  j 

The  defendants  moved  to  set  aside  the  Court  approved  plan  of         ,■ 
reapportionment  by  a  'Motion  for  Reconsideration'  and  then  ap- 
pealed same  before  finally  abandoning  their  endeavors." 

The  court  awarded  $2,500.00,  and  the  Fifth  Circuit  on  appeal  summarily  affirmed 
the  award. 
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100  18  -  NAACP,   Minden  Chapter   v.  Webster  Parish  School  Boax'd,   F. 

Supp.  (W.D.  La.  July  9,  1973) 

A.   Civil  Action  No.  17981 

B   Counsel  for  Plaintiffs:   Stan  Halpin  (New  Orleans, 

La.) 

C.   Opinion,  Dawkins,  J.,  July  9,  1973 

Class  action  to  reapportion  the  Webster  Parish,  Louisiana,  School 
Board  and  Police  Jury.   At  a  hearing  on  defendants'  proposed  reapport.on- 

IrT.l      olaintiffs  showed  the  plan  was  racially  gerrymandered.   The 
Tefte'rDlst  of  Louisiana,  Da^Uins,  J.,  then  -ferred  the  case  to  a     , 
special  master,  who  "took  steps  to  correct  this  portxon  of  the  plan. 

The  district  court  then  awarded  plaintiffs'  counsel  attorneys'  fees 
of  $4,602.50,  or  $35  per  hour  for  131-1/2  hours  work,  stating: 

"Redistricting  cases  by  their  nature  are  factually  and 
legally  complex,  particularly  when  the  issue  of  racial 
discrimination  is  present.   In  order  to  prosecute  this 
action,  plaintiffs'  attorneys  were  required  to  do  consid 
erable  background  work  which  included  analysis  of  the  ex- 
isting redistricting  plan,  preparation  of  an  alternate 
plan,  analysis  of  defendants'  single-member  district  plan 
which  was  drafted  by  an  acknowledged  expert  demographer, _ 
in  addition  to  legal  research.   Additionally,  plaintiffs 
attorneys  spent  many  hours  conferring  with  opposing  coun- 
sel  the  defendants'  expert,  and  the  Court  in  negotia- 
tions to  narrow  the  areas  of  contention.   Although  not 
specifically  required  or  authorized  to  do  so,  the  '"^ster 
found  that  it  is  beyond  doubt  that  counsel  for  Pl^^^iffs 
_  could  have  and  did  expend  the  time  as  listed.   This  Court 
concurs. 

"Awards  of  attorney's  fees  in  redistricting  cases 
have  become  practically  a  matter  of  course. 

"Under  the  former  more  restrictive  rule  bad  faith  was 
frequently  held  to  be  a  prerequisite  to  an  award  of  fees. 
However  under  more  recent  interpretations  the  Courts 
have  looked  to  benefit  to  the  public  rather  than  to  pun- 
ishment to  defendants  in  awarding  fees.   Under  either 
theory  plaintiffs  would  be  entitled  to  an  award  of  fees. 
Defendants  did  not  develop  a  constitutionally  sufficient 
plan  until  after  suit  was  brought  and  even  its  single-mem- 
ber district  plan  was  deficient  in  one  respect. 

"As  to  the  amount  of  fees,  this  Court  finds  that  it  is 
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reasonable  to  award  plaintiffs  fees  at  $35.00  per  hour 
for  the  131-1/2  hours  listed  in  the  stipulation  for  a 
total  of  $4,602.00.   Given  the  complexity  of  this  case 
the  number  of  hours  expended  is  abundantly  reasonable. 
Both  of  the  attorneys  for  plaintiffs  have  extensive  ex- 
perience in  federal  litigation  in  civil  rights  matters 
and  in  addition  Mr.  Halpin,  who  served  as  trial  counsel, 
has  extensive  experience  litigating  redistricting  cases. 
Less  experienced  counsel  would  have  certainly  spent  many 
more  hours  in  preparation  and  trial  of  this  case.   In- 
deed the  efficiency  of  plaintiffs'  counsel  should  justi- 
fy a  higher  rate  per  hour,  but  counsel  has  indicated 
that  $35.00  per  hour  would  be  satisfactory.   The  dili- 
gence of  counsel  in  public  interest  cases  should  be  en- 
couraged, not  penalized.   The  service  to  all  of  the 
people  of  Webster  Parish  by  Insuring  compliance  with 
constitutional  requirements  is  not  to  be  underestimat- 
ed. 

"Awards  of  attorney's  fees  in  cases  of  this  sort  are 
not  punitive  but  compensatory  and  the  measure  is  not  the 
degree  of  bad  faith  of  the  defendants,  but  the  service 
to  the  public."   [Citations  omitted.] 
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100.19  -  Beens  v.   Erdahl,  F.   Supp. 

A.   No.  4-71-Civ.  151 


(D.  Minn.  Dec.  14,  1972) 


B.  Counsel  for  Plaintiffs:   Alan  W.  Welnblatt  (St.  Paul, 

Minn. ) 
Counsel  for  Defendants:   John  M.  Mason  (St.  Paul, 

Minn.) 

C.  Order,  Larson,  J.,  December  14,  1972 


In  April  1971,  plaintiffs  filed  suit  under  42  U.S.C.  §&  1983,  1988, 
seeking  to  declare  the  Minnesota  legislative  apportionment  unconstitutional, 
and  to  enjoin  all  elections  until  the  legislature  was  constitutionally  ap- 
portioned.  In  November,  the  three-judge  court  found  the  apportionment  con- 
stitutionally defective,  enjoined  the  holding  of  any  elections,  and  appoint- 
ed two  special  masters  to  draw  a  plan  before  the  scheduled  1972  general  elec- 
tions.  Later  in  November,  the  court  set  out  criteria  it  would  consider  in 
adopting  a  new  plan,  whether  proposed  by  plaintiffs,  defendants,  or  the  spec- 
ial masters.  1 

In  December  the  court  said  it  would  consider  only  plans  which  dras- 
tically reduced  the  size  of  the  legislature. 

On  January  25,  1972,  after  considering  all  plans  submitted  by  all 
parties,  the  court  adopted  its  own  special  masters'  plan.   336  F.  Supp.  715 
(D.  Minn.  1972). 

The  state  senate,  a  defendant-intervenor  in  the  action,  appealed 
to  the  Supreme  Court,  which  vacated  and  remanded  on  the  ground  that  the 
district  court  had  exceeded  its  power  in  reducing  the  legislature's  size  so 
drastically.   406  U.S.  187  (1972), 

_  On  remand,  the  three-judge  court  adopted  a  new  special  master's  plan, 
which  returned  the  legislature  to  its  previous  size  and  contained  popula- 
tion deviations  of  less  than  2  percent  from  ideal.   349  F.  Supp.  97  (D.  Minn. 
1972). 

Thereafter  the  court,  Larson,  J.,  on  December  14,  1972,  allowed 
plaintiffs  their  costs,  expert  witness  fees  and  attorneys'  fees  for  (1)  the 
period  from  April  1971  to  December  1971,  and  (2)  the  Senate's  appeal  to  the 
Supreme  Court,  at  a  rate  of  $30  per  hour,  for  $16,582.50  attorneys'  fees, 
$2,524.87  costs,  and  $3,460.00  expert  witness  fees,  or  a  total  of  $22,567.37. 
(The  court  apparently  reasoned  that  most  of  the  work  done  after  December  1971 
was  performed  by  special  masters,  except  for  the  appeal.) 
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100.20  -  Turner  V .  MoKeithen,    . F.  Supp.  (W.D.  La.  July  9,  1973) 

A.  Civil  Action  No.  15,411 

B.  Counsel  for  Plaintiffs:   Stan  Halpin  (New  Orleans,  La.) 

C.  Opinion,  Dawkins ,  J.,  July  9,  1973 

Suit  to  reapportion  the  Ouachita  Parish  School  Board  and  Police  Jury. 
After  reapportionment  was  complete,  the  Western  District  of  Louisiana,  Dawkins, 
J.,  awarded  successful  plaintiffs  counsel  fees  of  $1A,000: 

"Plaintiffs  were  forced  to  bring  this  suit  because  of  defend- 
ants' failure  to  comply  with  the  clear  provisions  of  the  law 
and  forced  to  aggressively  prosecute  the  suit  at  every  step 
in  order  to  assure  compliance.   Plaintiffs'  counsel  is  exper- 
ienced in  handling  redistricting  cases  and  his  diligence,  ex- 
pertise and  efficiency  have  allowed  him  to  expedite  these 
proceedings  which  would  have  been  considerably  longer  in  the 
hands  of  less  experienced  counsel.   Nevertheless  ...  it  is 
clear  that  plaintiffs'  counsel  has  spent  in  excess  of  400  hours 
in  this  litigation  which  has  now  lasted  more  than  three  years. 
.  .  .   Considering  the  evidence  and  awards  of  this  Court  and 
other  federal  courts  .  .  .  this  Court  deems  an  award  of 
$14,000.00  in  attorney's  fees  reasonable.   If  the  Court  would 
compute  the  fee  according  to  the  number  of  hours  at  a  rate 
commensurate  with  plaintiffs'  counsel's  skill  and  expertise 
the  amount  would  be  considerabley  higher;  however,  the  Court 
considers  the  foregoing  amount  satisfactory. 

"As  grounds  for  the  award,  the  Court  finds  that  defendants' 
action  in  failing  to  apportion  themselves  and  other  actions 
amounted  to  obstinacy  ....   Additionally  the  Court  finds 
that  fees  are  appropriate  under  the  'public  benefit'  theory  . 

"Indeed  attorney's  fees  in  redistricting  cases  have  become 
almost  a  matter  of  course,  and  the  amount  of  these  awards  sup- 
ports the  Court's  determination  of  a  reasonable  award  herein." 
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100.21  -  Fairley   v.  Patterson, F.  Supp.  (S.D.  Miss.  Feb.  20,  1973) 

A.  Civil  Action  No.  2205 

B.  Counsel  for  Plaintiffs:   George  Peach  Taylor  (Jackson, 

Miss . ) 
Counsel  for  Defendants:   Rowland  W.  Heidelberg  (Hatties- 

burg.  Miss.) 

C.  Opinion,  Cox,  J.,  February  20,  1973 

After  the  Supreme  Court,  in  the  above  portion  of  Allen   v.  Board  of  Elec- 
tions,   393  U.S.  544  (1969),  -uled  unenforceable  a  change  in  Mississippi's  voting 
laws  which  had  been  uncleared  under  section  5  of  the  Voting  Rights  Act  of  1965, 
42  U.S.C.  §  1973c,  the  district  court  on  remand  allowed  intervention  by  a  party 
seeking  to  redistrict  Forrest  County,  and  the  case  became  a  redistricting  action. 
The  original  plaintiffs  were  black  and  the  intervenors  were  white.   Upon  an  in- 
vitation by  the  court,  original  plaintiffs'  attorneys  had  a  reapportionment  plan 
drawn  up.   The  court,  however,   found   defendants'  own  reapportionment  plan 
acceptable.    Defendants  stipulated  to,  and  paid,  intervenors'  attorney  $1,500 
for  his  services,  and  original  plaintiffs'  attorneys  then  moved  for  attorneys'  fees 
and  expenses.   Plaintiffs'  attorney  sought  fees  for  123  hours  of  work,  $204.80  in 
telephone  and  travel  expenses,  and  $9,335  for  preparation  of  the  court-requested 
plan  by  a  private  firm. 

The  Southern  District  of  Mississippi,  Cox,  J.,  finding  that  plaintiffs 
had  been  represented  by  salaried  counsel  of  a  foundation-funded  organization, 
awarded  plaintiffs'  counsel  only  $1,500  attorneys'  fees,  and  denied  counsel's  ex- 
pense claims: 

"The  movants,  represented  by  George  Peach  Taylor,  are  em- 
ployed and  paid  for  their  services  by  a  tax  free  national 
foundation  which  employs  attorneys  to  engage  in  such  civ- 
il rights  activities  of  public  interest  and  importance, 
and  furnishes  all  necessary  revenues  therefor.   George 
Peach  Taylor  has  been  paid  his  regular  salary  and  is  not 
due  anything  for  this  service  he  rendered,  but  any  award 
made  by  the  Court  for  this  service  will  inure  in  its  en- 
tirety to  this  tax  free  foundation  engaged  in  such  busi- 
ness at  Jackson  as  a  non-profit  operation.   There  is  no 
question  but  that  such  services  of  the  movants  were  very 
helpful  and  beneficial  to  the  Court  in  bringing  such  plan 
to  fruition." 

The  court  found  that 

"This  was  not  a  redistricting  case  until  this  Court  made 
it  so.   The  movants  thus  surely  had  no  part  in  instituting 
a  redistricting  case  with  the  result  indicated.  .  .  .   Any 
award  made  pursuant  to  such  motion  will  be  directly  chan- 
neled into  the  coffers  of  the  Ford  Foundation  which  enjoys 
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its  own  reward  at  public  expense  by  Its  tax  exemption  stat- 
us.  It  undoubtedly  does  much  good  and  is  not  criticized 
for  its  activities,  but  they  are  not  such  as  to  enlist  an 
equitable  award  from  this  Court  under  the  circumstances.   In 
view  of  the  agreed  award  of  an  attorney's  fee  to  the  inter- 
vener, however,  it  would  appear  equitable  and  proper  to  al- 
low the  movants  a  like  amount  for  a  much  greater  service 
rendered  the  Court  in  this  case.   Accordingly,  the  Court 
will  award  the  movants  $1,500.00  for  their  service  in  this 
case  in  spite  of  the  circumstances  mentioned,  and  will  deny 
the  expense  claim  in  its  entirety." 

The  case  has  been  appealed,  both  as  to  the  merits  and  as  to  the  limited 
attorneys'  fee  award. 
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100.22  -  Jordan   v.  Mahoning  County  Board  of  Elections,   F.  Supp. (N.D. 

Ohio  May  19,  1972) 

A.  No.  C-71-1130-Y 

B.  Counsel  for  Plaintiffs:   Nathaniel  Jones  (New  York  City, 

N.Y.)  Albert  J.  Ortenzio  (Youngs- 
town,  Ohio) 
Counsel  for  Defendants:   James  Laurenson  (Columbus,  Ohio) 

C.  Order,  Battisti,  J.,  May  19,  1972 

Suit  under  42  U.S.C.  §  1983  to  reapportion  the  State  Legislature  of  0"- io . 
After  the  court  accepted  the  plaintiffs'  reapportionment  plan,  it  awarded  a  total 
of  $26,010  attorneys'  fees  and  expenses  of  $1,262.65,  against  the  State  of  Ohio 
and  its  Governor  and  officers. 

At  a  subsequent  date,  state  defendants  filed  a  motion  to  reconsider  u=- 
der  Rule  60(b),  alleging  that  the  eleventh  amendment  precludes  the  award  of  attor- 
neys' fees  against  a  State  defendant.   On  June  12,  1973,  the  court,  Battisti,  J., 
refused  to  reopen  the  case  under  Rule  60(b) : 

"Counsel  for  plaintiff  performed  a  valuable  service  for  the  ■ 

people  of  the  State  of  Ohio  in  proposing  an  acceptable  reap- 
portionment plan  for  the  State  legislature.   The  Court  a- 
warded  reasonable  fees  as  compensation  for  these  services, 
and  counsel  for  the  State  neither  objected  nor  appealed 
when  the  award  was  made.  ..." 


"Even  assuming,  arguendo,    that  the  Eleventh  Amendment  argu- 
ment were  sound,  the  judgment  entered  herein  is  res  judi- 
cata as  to  any  issue  which  was  or  could  have  been  raised 
in  the  initial  proceedings.  .  .  .   Thus  the  Court  need  not 
decide  the  Eleventh  Amendment  question  at  this  time.   It 
should  be  noted  in  passing,  however,  that  at  least  one 
other  three-judge  court  has  awarded  attorney  fees  in  sim- 
ilar circumstances,  Sims  v  .    Amos,   340  F.  Supp.  691  (N.D. 
Ala.  1972),  aff'd,    409  U.S.  942  (1972).   More  recently. 
Judge  Young  considered  this  argument  and  rejected  it  in  a 
detailed  and  well-reasoned  opinion.  Taylor   v.  Perini, 

F.  Supp.  (N.D.  Ohio,  No.  C  69-275,  decided  May 

23,  1973). 


"Defendants  have  shown  no  valid  reason  to  justify  reopen- 
ing this  case.   Accordingly,  their  motion  under  Rule  60(b) 
is  denied." 

[Continued] 
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The  State  had  initially  refused  to  pay,  so  the  plaintiffs  levied  execu- 
tion on  state  funds  held  in  an  account  in  a  Cleveland  bank.   On  February  2,  1973, 
the  court  ordered  the  sum  of  the  fee  turned  over  to  the  plaintiffs  by  the  bank, 
but  on  March  9,  1973,  the  court  noted  that  the  State  had  paid  the  fees  and  vacated 
the  attachment. 

The  case  is  now  on  appeal. 
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200.01  -  Bradley  v.   School  Board  of  the  City  of  Richmond,    Virginia,   345  F.2d 
310    (4th  Cir.    1965) (en  banc) 

A.  No.  9471 

B.  Counsel  for  Plaintiffs:   Hill,  Tucker  &  Marsh  (Richmond,  Va.) 
Counsel  for  Defendants:   Henry  T.  Wickhain  &  H.  I.  V/illett 

(Richmond,  Va.) 

C.  Sobeloff,  Haynsworth,  Boreman,  Bryan  I   Bell,  JJ. 

D.  Opinion,  Haynsworth,  J.,  April  7,  1965 

Appeal  from  the  decision  of  the  Eastern  District  of  Virginia,  Butzner^^, 
J.,  which  held  that  a  f reedom-of-choice  plan  was  constitutional.  The  Fourth  : 
Circuit  affirmed. 

The  trial  court  had  granted  attorneys'  fees  of  only  $75.00,  and  that 
only  for  representation  of  two  plaintiffs  who  had  been  added  at  the  eleventh 
hour  by  order  of  the  court.   The  Fourth  Circuit  affirmed,  saying: 

"It  is  only  in  the  extraordinary  case  that  such  an  award 
of  attorneys'  fees  is  requisite.  .  .  .   Such  an  award  is  not 
commanded  by  the  fact  that  substantial  relief  is  obtained. 
.  .   Whether  or  not  the  board's  prior  conduct  was  so  un- 
reasonable [as  to  merit  an  award  of  attorneys'  fees]  was  in- 
itially for  the  District  Judge  to  determine.   Undoubtedly  he 
has  large  discretion  in  that  area,  which  an  appellate  court 
ought  to  overturn  only  in  the  face  of  compelling  circumstances. 

tl 

Sobeloff  and  Bell,  JJ. ,  dissenting  in  part,  stated: 

"We  also  dissent  from  the  allowance  of  only  $75.00  as 
counsel  fees  to  the  plaintiffs,  which  we  deem  egregiously 
inadequate.   It  will  not  stimulate  school  boards  to  deseg- 
regate if  they  see  that  they  can  gain  time  by  resisting  to 
the  eleventh  hour  without  effective  discouragement  of  these 
tactics  by  the  courts. 

"The  principle  applied  by  this  court  in  Bell  v.  School 
Board  of  Powhatan  County,  Virginia,  321  F.2d  494  (4th  Cir 
1963),  needs  to  be  extended,  not  narrowed.  ...   It  ought 
•   not  to  be  reserved  for  the  most  extreme  cases  of  official 
recalcitrance,  but  should  operate  whenever  children  are  com 
pelled  by  deliberate  official  action  or  inaction  to  resort 
to  lawyers  and  courts  to  vindicate  their  clearly  established 
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and  indisputable  right  to  a  desegregated  education.   Counsel 
fees  are  required  in  simple  justice  to  the  plaintiffs.   The 
award  of  fees  in  this  equity  suit  is  in  the  court's  judicial 
discretion  and  should  be  commensurate  with  the  professional 
effort  necessarily  expended.   One  criterlen  which  may  fairly 
be  considered  is  the  amounts  found  reasonable  in  compensat- 
ing the  Board's  attorneys  for  their  services.   While  public 
monies,  aggregating  thousands  of  dollars,  are  paid  defense 
lawyers,  the  attorneys  for  the  plaintiffs  who  have  prosecut- 
ed these  cases  for  two  full  rounds  in  the  District  Court  and 
on  appeal  are  put  off  with  a  miniscule  fee  of  $75.00." 


Bradley   v.  School  Board  of  the  City  of  Eiahmond,    Virginia,   53  F.R.D.  28, 
(E.D.  Va.,  May  26,  1971) 

A.  Civil  Action  No.  3353-R 

B.  Counsel  for  Plaintiffs:   Norman  Chachkin  (New  York  City), 

Louis  R.  Lucas  (Memphis),  et  al. 

C.  Opinion,  Merhige,  J-,  May  26,  1971 

In  a  school  desegregation  suit,  Merhige,  J.,  awarded  successful  plain- 
tiffs $43,355.00  attorneys'  fees,  plus  expenses  of  $13,064.65,  for  a  total  of 
$56,419.65.   Costs  were  assessed  against  the  defendant  City  School  Board.   The 
suit  had  been  in  litigation  for  ten  years.   An  award  of  attorneys'  fees  was 
denied  in  1965  (see  above).   The  award  now  granted  covers  only  the  latest 
stage,  from  March  10,  1970,  through  January  29,  1971  ~  a  period  of  some  ten 
months. 

"In  light  of  the  defendants'  conduct  before  and  during  liti- 
gation, and  by  reason  of  the  unique  character  cf  school  de- 
segregation suits,  justice  requires  that  fees  should  be 
awarded." 

Although  defendants  stated  that  f reedom-of-choice  plans  were  unconsti- 
tutional, they  refused  to  admit  that  the  segregation  of  the  Richmond  public 
schools  was  at  the  present  maintained  by  such  plans,  thereby  costing  plaintiffs- 
unnecessary  time  and  expense  to  prove  it.   Defendants  also  proposed  a  first 
plan  which  would  bring  about  "obviously  unacceptable"  results.   "[I]n  general, ^^ 
astonishingly,  race  was  not  taken  into  account  in  the  formulation  of  the  plan. 
"Consideration  of  residential  segregation  in  drawing  zone  lines  was  omitted^^.  . 
transportation  was  not  seriously  considered  as  a  desegregation  tool  .... 
"[T]he  plan  was  manifestly  invalid  .  .  .  and  .  .  .  should  never  have  been  pro- 
posed to  the  Court." 
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Defendants'  second  plan,  submitted  a  month  later,  was  also  inadequate, 
but  v;as  accepted  as  an  interim  measure  because  time  was  too  short  to  devise 
another  plan  before  the  beginning  of  the  school  year.   Plaintiffs  therefore 
got  only  partial  relief.   In  mid-year,  the  court  did  not  order  further  relief. 

In  a  hearing  for  the  following  school  year,  defendants  offered  three 
plans,  only  one  of  which  would  substantially  have  reduced  segregation  —  the 
one  of  which  they  did  not  urge  adoption.   The  court  ordered  this  plan  into  ef- 
fect. 


"[C]ourts  recognize  a  power  in  themselves,  necessary  at  times 
in  order  fully  to  achieve  justice,  to  direct  that  a  losing 
litigant  pay  his  opponent's  attorney's  fees.   This  power,  if 
it  has  a  statutory  source  at  all,  is  conferred  implicitly  in 
the  grant  of  equitable  jurisdiction." 

However,  in  certain  cases  "legislative  directives  sometimes  provide 
that  a  court  may  or  must  award  a  winning  plaintiff  reasonable  counsel  fees." 
Questions  therefore  arise  about  whether  courts  may  or  may  not  award  such  fees 
in  the  absence  of  specific  legislative  directives. 

Plaintiffs  do  not  argue  that  there  is  such  specific  legislation  in  this 
case.   The  question  is,  therefore,  whether  this  court  has  the  power,  in  its 
equitable  jurisdiction,  to  award  attorneys'  fees. 

Case  law  is  extensive,  and  shows  that  courts  of  equity  can  award  such 
fees  if  the  circumstances  warrant.   The  question  now,  then,  is  whether  the 
facts  of  this  case  justify  a  discretionary  award. 

.  The  "fund  theory"  cannot  apply  in  this  case  without  stretching  and  mak- 
ing "unproved  assumptions,"  but  it  is  not  the  only  basis  for  an  award  of  at- 
torneys' fees. 


"At  each  stage  of  the  proceedings  the  School  Board's  position 
has  been  that,  given  the  choice  between  desegregating  the 
schools  and  committing  a  contempt  of  court,  they  would  choose 
the  first,  but  that  in  any  event  desegregation  would  only  come 
about  by  court  order." 

"Because  the  relevant  legal  standards  were  clear  it  xs  not  un- 
fair to  say  that  the  litigation  was  unnecessary.   It  achieved, 
however,  substantial  delay  in  the  full  desegregation  of  city 
schools.   Courts  are  not  meant  to  be  the  conventional  means 
by  which  persons'  rights  are  afforded.   The  law  favors  settle- 
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ment  and  voluntary  compliance  with  the  law.   When  parties 
must  institute  litigation  to  secure  what  is  plainly  due 
them,  it  is  not  unfair  to  characterize  a  defendant's  con- 
duct as  obstinate  and  unreasonable  and  as  a  perversion  of 
the  purpose  of  adjudication,  which  is  to  settle  actual  dis- 
putes. " 

"Not  only  has  the  continued  litigation  herein  been  pre- 
cipitated by  the  defendants'  reluctance  to  accept  clear 
legal  direction,  but  other  compelling  circumstances  make 
an  equitable  allowance  necessary.   This  has  been  a  long 
and  complex  set  of  hearings.   Plaintiffs'  counsel  have  dem- 
onstrated admirable  expertise  .  .  .  but  from  the  beginning 
the  resources  of  opposing  parties  have  been  disproportion- 
ate. .  .  ." 

"Moreover,  this  sort  of  case  is  an  enterprise  on  which 
any  private  individual  should  shudder  to  embark.   No  sub- 
stantial damage  award  is  ever  likely,  and  yet  the  costs  of 
proving  a  case  for  injunctive  relief  are  high.   To  secure 
counsel  willing  to  undertake  the  job  of  trial,  including 
the  substantial  duty  of  representing  an  entire  class  (some- 
thing which  must  give  pause  to  all  attorneys,  sensitive  as 
is  the  profession  to  its  ethical  responsibilities)  neces- 
sarily means  that  someone  —  plaintiff  or  la\.^er  —  must 
make  a  great  sacrifice  unless  equity  intervenes.   Coupled 
with  the  cost  of  proof  is  the  likely  personal  and  profes- 
sional cost  to  counsel  who  work  to  vindicate  minority  rights 
in  an  atmosphere  of  resistance  or  outright  hostility  to  their 
efforts." 

"Still  further,  the  Court  must  note  that  the  defendants' 
delay  and  inaction  constituted  more  than  a  cause  for  need- 
less litigation. 

"The  circumstances  which  persuaded  Congress  to  authorize 
the  payment  of  attorney's  fees  by  statute  under  certain  sec- 
tions of  the  196A  Civil  Rights  Act  .  .  .  very  often  are  pres- 
ent in  even  greater  degree  in  school  desegregation  litiga- 
tion [e.g. ,   private  plaintiffs  baing  forced  to  go  to  much 
trouble  and  expense  to  insure  that  the  law  will  be  adhered 
to  for  all  —  the  concept  of  "private  attorneys-general."] 

"School  desegregation  cases  almost  universajly  proceed  as 
class  actions.   Use  of  this  unconventional  form  of  action 
converts  a  private  lawsuit  into  something  like  an  adminis- 
trative hearing  on  compliance  of  a  crucial  public  facility 
with  legal  rules  defining,  in  part,  its  mission." 

"Manifestly,  too,  not  only  are  the  rights  of  many  asserted 
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as 


In  such  suits,  but  also  it  .has  become  a  matter  of  vital  gov- 
ernmental policy  not  just  that  such  rights  be  protected,  but 
that  they  be  immediately  vindicated  in  fact. 

"The  private  lav7yer  in  such  a  case  most  accurately  may  be 
described  as  'a  private  attorney  general.'   Whatever  the  con- 
duct of  defendants  may  have  been,  it  is  intolerably  anomalous 
that  counsel  entrusted  v/ith  guarantying  the  effectuation  of 
a  public  policy  of  nondiscrimination  as  to  a  large  proportion 
of  citizens  should  be  compelled  to  look  to  himself  or  to  pri- 
vate individuals  for  the  resources  needed  to  make  his  proof. 
The  fulfillment  of  constitutional  guaranties,  when  to  do  so 
profoundly  alters  a  key  social  institution  and  causes  rever- 
berations of  untraceable  extent  throughout  the  community,  is 
not  a  private  matter.  .  .  .   Under  the  Civil  Rights  Act 
courts  are  required  fully  to  remedy  an  established  wrong  ... 
and  the  payment  of  fees  and  expenses  in  class  actions  like  this 
one  is  a  necessary  ingredient  of  such  a  remedy.    ICitatlons 
omitted . ] 

"Where  the  interests  of  so  many  are  at  stake,  justice  demands 
that  the  plaintiffs'  attorneys  be  equipped  to  inform  the  court 
of  the  consequences  of  available  choices;  this  can  only  be 
done  if  the  availability  of  funds  for  representation  is  not 
left  to  chance.   In  this  unprecedented  form  of  public  proceed- 
ing, exercise  of  equity  power  requires  the  Court  to  allow 
counsel's  fees  and  expenses,  in  a  field  in  which  Congress 
has  authorized  broad  equitable  remedies  'unless  special  cir- 
cumstances would  render  such  an  award  unjust. 


As  for  the  amount  of  the  fees  to  be  awarded,  the  court  stated: 

"Trial  counsel  for  the  plaintiffs  demonstrated  throughout 
the  litigation  a  grasp  of  the  material  facts  and  a  command 
of  the  relevant  law  equaled  by  very  few  lawyers  who  have  ap- 
peared before  this  Court.   Needless  to  say  their  understand- 
ing of  the  field  enabled  them  to  be  of  substantial  assistance 
to  the  Court,  which  is  their  duty." 

"In  this  case  the  marshalling  of  evidence  on  liability  and 
especially  on  remedy  were  complex  tasks.   The  responsibility 
was  probably  as  great  as  ever  falls  upon  a  private  lawyer. 
Time  spent  was  considerable  ....   The  subject  of  the  lit- 
igation was  of  the  utmost  importance.   The  Court  has  already 
referred  to  the  lawyers'  performance,  which  tbey  undertook 
without  assurance  of  reasonable  compensation^.   Substantial 
results,  too,  were  secured  by  their  efforts." 
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Citing  Campbell  County   v.  Houard,    112  S.E.2d  876,  885  (1922),  the 
Court  stated  that  other  factors  "relevant  to  the  value  of  an  attorney's 
services,"  were: 

"'.  .  .  the  amount  and  character  of  the  services  rendered, 
the  responsibility  imposed;  the  labor,  time  and  trouble 
involved;  the  character  and  importance  of  the  matter  in 
which  the  services  are  rendered;  the  amount  of  money  or 
the  value  of  the  property  to  be  affected;  the  professional 
skill  and  experience  called  for;  the  character  and  stand- 
ing in  their  profession  of  the  attorneys;  and  whether  or 
not  the  fee  is  absolute  or  contingent.  .  .  .   The  result 
secured  by  the  services  of  the  attorney  may  likewise  be 
considered;  but  merely  as  bearing  upon  the  consideration 
of  the  efficiency  with  which  they  were  rendered,  and  in 
that  way,  upon  their  value  on  a  quantum  meruit,  not  from 
the  standpoint  of  their  value  to  the  client." 

The  court  allowed  fees,  listed  as  "working  hours"  for  attorneys  while 
traveling,  because  "counsel  can  and  do  work  while  traveling,"  and  because 
"other  complex  cases  often  require  parties  to  enlist  the  aid  of  out-of-town 
counsel,  for  whose  travel  time  they  pay."  Also,  "the  complexity  of  cases  of 
this  sort  often,  as  here,  justifies  the  use  of  counsel  from  outside  the  local 
bar.   The  difficulty  of  retaining  local  trial  counsel  must  be  especially  great 
in  litigation  over  minorities'  civil  rights." 

Also  allowed  were  fees  for  the  testimony  of  expert  witnesses,  as  "[I]t 
is  difficult  to  imagine  a  more  necessary  item  of  proof  (and  source  of  assist- 
ance to  the  Court)  than  the  considered  opinion  of  an  educational  expert." 


Bradley   v.  School  Board  of  the  City  of  Richmond^   Virginia,   F.2d 

(Ath  Cir.  Nov.  29,  1972) (en  bana) 

A.  No.  71-177A 

B.  Counsel  for  Appellees:   Louis  R.  Lucas  (Memphis,  Tenn.) 
Counsel  for  Appellants:  George  B.  Little  (Richmond,  Va.) 

C.  Haynsworth,  Winter,  Craven,  Russell  &  Field,  JJ . 

D.  Opinion,  Russell,  J.,  November  29,  1972 


fees. 
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Appeal  by  the  City  of  Richmond  challenging  the  above  award  of  attorneys' 
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The  fourth  circuit,  sitting  en  banc,   ruled  first  that  the  district 
court's  finding  of  "obdurate  obstinacy,"  the  first  basis  for  its  award,  was  er- 
ror; that  the  school  board  had  not  refused  to  accept  clear  constitutional  man- 
dates, but  had  had  understandable  difficulty  meeting  "uncertain"  obligations. 
Finding  that  the  district  court's  second  basis  for  its  award  was  the  "private 
attorney  general"  doctrine,  the  Fourth  Circuit  then  rejected  that  basis  as 
well.   The  circuit  court  found  that,  because  the  court  below  had  awarded  fees 
for  only  that  period  of  the  litigation  during  which  it  had  found  "obdurate  ob- 
stinacy" on  the  part  of  the  school  board,  the  district  court  felt  the  "private 
attorney  general"  rationale  applied  only  in  "situations  where  the  rights  of  the 
plaintiff  were  plain  and  the  defense  manifestly  without  merit."  This  being  the 
case,  the  fourth  circuit  ruled  that  the  "private  attorney  general"  basis  was 
the  same  as  the  "obdurate  obstinacy"  basis,  and  was  therefore  unacceptable. 

The  court  continued:   "If  ...  an  av7ard  of  attorney's  fees  is  to  be 
made  as  a  means  of  implementing  public  policy  ...  [a  court]  must  normally  find 
its  warrant  for  such  action  in  statutory  authority."   Congress,  the  court  noted, 
had  not  provided  for  attorneys'  fees  In  school  desegregation  cases,  although  . 
such  provisions  had  been  made  in  equal  employment  and  public  accommodations  laws. 
The  court  found  that  neither  mils   v.  Electric  Auto-Lite,   No.  500.03,  infra,   nor 
Lee   v.  Southern  Home  Sites   Corp.,   No.  300.01,  infra,   would  "sustain  this  alterna- 
tive award  as  in  the  nature  of  a  sanction  designed  to  further  public  policy." 
Hills,    said  the  court,  made  an  award  on  the  basis  of  benefit,  not  policy  enforce- 
ment, and  the  award  in  Lee   was  made  by  analogy  to  A2  U.S.C.  §  3612(c),  while  no 
such  analogy  could  be  drawn  here. 

"If  .  .  .  the  rationale  of  Mills    is  to  be  stretched  so 
as  to  provide  a  vehicle  for  establishing  judicial  power 
justifying  the  emplojTnent  of  award  of  attorney's  fees  to 
promote  and  encourage  private  litigation  in  support  of  pub- 
lic policy  as  expressed  by  Congress  or  embodied  in  the 
Constitution,  it  will  launch  courts  upon  the  difficult 
and  complex  task  of  determining  what  is  public  policy,  an 
Issue  normally  reserved  for  legislative  determination, 
and,  even  more  difficult,  which  public  policy  warrants 
the  encouragement  of  award  of  fees  to  attorneys  for  pri- 
vate litigants  who  voluntarily  take  upon  themselves  the 
character  of  private  attorneys-general." 

Environmental  cases,  continued  the  court,  as  well  as  consumer  actions,  reappor- 
tionment cases  and  first  amendment  cases  would  require  fee  shifting  under  this 
theory.   Legislatures,  not  courts,  should  determine  whether  these  cases  should 
merit  attorneys'  fees:   Congress  has  spoken  on  attorneys'  fees  in  several  specif- 
ic areas,  and  courts  should  therefore  not  award  fees  where  Congress  has  not  so 
spoken,  except  under  traditional  equity  guidelines. 

"[W]hen  Congress  omits  to  provide  specifically  for  the  al- 
lowance of  attorney's  fees  in  a  statutory  scheme  designed 
to  further  a  public  purpose,  it  may  be  fairly  accepted 
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that  It  did  so  purposefully  .  .  .." 

"Accordingly,  until  Congress  authorizes  otherwise 

awards  of  attorney's  fees  in  school  desegregation  cases 

■  must  rest  upon  the  traditional  equitable  standards  .  .  . 

which  provide  ample  scope  for  the  award  in  appropriate 

cases." 

A  third  section  of  the  court's  opinion  dealt  with  section  718  of  the 
Emergency  School  Aid  Act  of  1972,  p.  A-8,  infra,   which  plaintiff-appellees  urged 
as  a  third  alternative  basis  for  an  award  of  attorneys'  fees.   Plaintiff-appel- 
lees contended  that,  because  this  case  was  pending  on  appeal  on  the  date  of 
passage  of  the  Act,  the  attorneys'  fee  provision  of  section  718  should  apply  to 
this  case.   The  circuit  court,  however,  ruled  that  "Section  718  does  not  reach 
services  rendered  prior  to  June  30,  1972  [the  date  of  passage  of  the  Act]."  The 
court  found,  in  addition,  that  there  had  been  "no  'final  nrHpr'  npnHino  ^^ 
unresolved  on  appeal  on  June  30,  1972,  to  which  this  award  could  attach. 

Winter,  J.,  filed  an  opinion  dissenting  on  all  three  bases  for  denial 
of  a  fee  award  —  stating  that  "obdurate  obstinacy  was  indeed  present,  and  that  both 
section  718  and  the  private  attorney  general  theory  should  apply  in  this  case." 

Specifically  dealing  with  the  applicability  of  section  718,  Judge  Winter 
stated  that  all  issues  in  the  case  had  not  been  terminated  on  the  effective  date 
of  the  Act  because  the  instant  appeal  was  pending  on  that  date: 

"This  is  not  a  case  where  a  subsequent  statute  is  sought 
to  be  applied  to  events  long  past  and  to  issues  long  fin- 
ally decided.   Rather,  it  is  a  case  which  presents  the 
concurrent  application  of  a  statute  to  an  issue  still  in 
the  process  of  litigation  at  the  time  of  its  enactment." 

He  stated  the  law  is  clear  that,  absent  specific  Congressional  intent  to  the  con- 
trary, a  law  passed  while  an  appeal  is  pending,  if  applicable,  must  be  applied 
to  the  case  by  the  appeals  court.   He  also  found  that  section  718  was  very  similar, 
in  language  and  purpose,  to  Titles  II  and  VII  of  the  Civil  Rights  Act  of  196A, 
and  should  therefore  be  governed  by  the  rule  governing  fee  awards  under  those 
Titles  —  that  a  fee  is  almost  automatic  absent  special  circumstances  which  would 
render  such  an  award  unjust. 
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200.26  -  Bates   v.  Hinds,    33A  F-  Supp .  328  (N-D.  Texas  Nov.  9,  1971) 

A.  Civil  Action  No.  2-831 

B.  Opinion,  Hill,  J.,  November  9,  1971 

Suit  by  dismissed  teacher  under  A2  U.S.C.  §  1983,  seeking  reinstate- 
ment and  back  pay. 

The  court  ruled  that  plaintiff's  hearing  had  been  deficient,  and 
that  he  was  therefore  due  back  pay.   Although  plaintiff's  counsel  sought  fees 
of  $12  000  "   .  .  the  Court  feels  that  attorney's  fees  must  bear  some  rela- 
tion to  the  amount  in  controversy  .  .  ."  and  therefore  awards  plaintiff  s 
counsel  $5,000  in  attorneys'  fees. 
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200.27  -  Moore   v.  Knowles, F.  Supp.  (N.D.  Texas  Oct.  28,  1971) 

A.  Civil  Action  No.  CA-2-901 

B.  Counsel  for  Plaintiffs:   Larry  Watts  (Houston,  Tex.) 
Counsel  for  Defendants:   R.  A.  Wilson  (Amarillo,  Tex.) 

C.  Opinion,  Woodward,  J.,  October  28,  1971 

Suit  under  42  U.S.C.  §  1983  seeking  reins tatemexit  and  attorneys'  fees 
for  dismissed  school  teacher. 

The  court  awarded  plaintiff  one  year's  salary  because  procedural  due 
process  requirements  had  not  been  complied  with.   The  court  also  awarded  plaintiff's 
counsel  attorneys'  fees  of  $5,000  —  less  than  the  full  amount  requested  because 
the  amount  requested  included  time  spent  working  on  overlapping  litigation. 


Moore  w.    Knowles,   A82  F.2d.  1069  (5th  Cir.  1973) 

A.  No.  71-3523 

B.  Counsel  above. 

C.  Wisdom,  Thornberry  &  Godbold,  JJ. 

D.  Opinion,  per  curiam,  August  2,  1973 

On  September  11,  1972,  the  Fifth  Circuit,  Wisdom,  Thornberry  &  Godbold, 
JJ.,  in  a  per  curiam  opinion,  held  that  "a  mere  expectancy  of  employment  does  not 
necessitate  a  hearing,"  and  therefore  reversed  the  district  court's  award  of  back 
pay  and  attorneys'  fees,  and  taxed  costs  against  plaintiff-appellee  Moore.   466 
F.2d  531  (5th  Cir.  1972). 

Nearly  a  year  later,  on  a  petition  for  rehearing,  the  same  panel  withdrev 
its  earlier  opinion  reversing  the  district  court.   Instead,  it  vacated  the  portion 
of  the  district  court's  opinion  dealing  with  back  pay  and  attorneys'  fees,  and  re- 
manded to  the  district  court 

"to  determine  whether  under  present  .  .  .  standards  Moore 
had  such  status  in  the  school  system  that  he  was  denied 
due  process  by  the  refusal  without  a  hearing  to  consider 
renewal  of  his  contract,  and,  if  he  did  have  such  status, 
to  award  appropriate  back  pay  and  attorney  fees  as  a  re- 
sult of  the  deprivation  of  his  property  without  due  proc- 
ess." 
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200.28  -  Downs  v.    Conuay  School  Distidot,  F.    Supp.  (E.D.   Ark. 

June   23,    1971) 

A.  No.    LR-70-C-160 

B.  Opinion,  Clary,  J.,  June  23,  1971 

Suit  by  dismissed  teacher  seeking  damages,  declaratory  and  injunctive 
relief,  and  attorneys'  fees. 

The  court  found  that  plaintiff's  dismissal  was  both  substantively  and 
procedurally  defective,  and  ordered  her  reinstated  for  the  following  school  year 
and  thereafter.   It  also  awarded  her  back  pay  and  attorneys'  fees,  to  be  fixed 
by  the  court  upon  written  application. 
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200.31  -  Karstetter  v.   Evans,  F.    Supp.  (N.D.   Texas  Dec. 

7,    1971) 

A.  Civil  Action  7-573 

B.  Opinion,  Hughes,  J.,  December  7,  1971 

Teacher  dismissal  suit,  wherein  Judge  Hughes  ruled  that  a  teacher 
dismissed  in  a  procedurally  deficient  manner  was  due  both  back  pay  and  reas- 
onable attorneys'  fees,  to  be  fixed  by  the  court. 
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200.32  -  Brewer  v.  School  Board  of  the  City  of  Norfolk^    Virginia, 
F.2d (^th  Clr."  March    7  ,    1972) (an  bono) 

A.  Nos.  71-1900  and  71-1901 

B.  Counsel  for  appellants:   Hill,  Tucker  &  Marsh  (Richmond, 

Va.)>  Jack  Greenberg,  James 
Nabrit  &  Norman  Chachkin  (New 
York  City) 
Counsel  for  appellees:   Marshall  T.  Bohannon,  Jr.  & 

Allan  G.  Donn 

C.  Haynsworth,  Winter,  Craven,  Butzner,  Russell  &  Field, 
JJ. 

D.  Opinion,  Russell,  J.,  March  7  ,  1972 


Appeal  from  the  Eastern  District  of  Virginia,  McKenzie,  J.,  which, 
on  remand  from  the  fourth  circuit,  adopted  new  desegregation  plans  for  the 
Norfolk  school  system.   The  fourth  circuit  now  finds  that  the  desegregation 
plans  so  adopted  are  constitutional,  with  one  exception:   the  plans  call  for 
school  children  to  attend  schools  far  from  their  homes,  but  provide  no  means 
for  the  children  to  get  to  and  from  those  schools.   Although  the  Norfolk 
city  schools  have  not  heretofore  provided  free  buses  or  operated  a  bus  sys- 
tem, "the  Court  cannot  compel  the  student  to  attend  a  distant  school  and  then 
fail  to  provide  him  with  the  means  to  reach  that  school,"  so  a  free  busing 
system  must  be  provided  for  the  school  children. 

The  district  court  found  that  defendants  had  acted  in  good  faith, 
and  therefore  denied  plaintiffs'  request  for  attorneys'  fees.   The  fourth  cir- 
cuit does  not  dispute  the  lower  court's  finding  of  good  faith,  but  does  award 
attorneys'  fees  on  another  ground:   a  "quasi-application  of  the  'common  fund' 
doctrine."  Although  plaintiffs  have  not  made  a  monetary  recovery  from  which 
fees  could  be  assessed,  they  do  receive  a  pecuniary  benefit  by  virtue  of  the 
fact  that  each  school  child,  in  the  absence  of  this  ruling,  would  have  been 
forced  to  spend  approximately  $60  per  year  on  transportation.   Because  plain- 
tiffs, most  of  whom  are  poor,  recovered  no  money,  asking  them  to  pay  counsel 
"would  defeat  the  basic  purpose  of  the  relief  .  .  . ,  which  was  to  secure  for 
the  student  concerned  transportation  without  cost  or  deduction."      In  this  par- 
ticular case,  therefore,  the  "only  feasible  solution"  is  to  assess  attorneys' 
fees  as  costs  against  the  Board. 


Winter,  J.,  concurring  specially,  would  award  attorneys'  fees  on  a 
broader  basis  than  a  "quasi-application  of  the  'common  fund'  doctrine." 

"Conceptually,  I  see  grave  difficulties  with  corre- 
lating the  award  of  counsel  fees  to  pecuniary  benefits 
to  plaintiffs.   The  objective  in  a  school  desegregation 
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case  is  the  vindication  of  human  rights  and  human  rights 
are  rarely  translatable  into  dollar  values.   Of  course,  in 
this  case  it  can  be  said  that  plaintiffs  will  be  granted 
something  having  a  measurable,  pecuniary  benefit,  but  in 
other  cases  where  the  right  vindicated  is  not  just  lack  of 
transportation,  which  carries  a  price  tag,  I  can  visualize 
substantial  problems  in  determining  whether  the  vindicated 
right  has  an  ascertainable  monetary  value.   And  even  in  this 
case  I  am  left  in  doubt  of  the  extent  to  which,  if  any,  the 
aggregate  pecuniary  benefit  to  all  of  the  plaintiffs  is  to 
be  considered  in  determining  the  amount  of  the  allowance  to 
their  attorneys.   Ordinarily,  aggregate  monetary  recovery 
is  a  substantial  factor  in  fixing  a  fee  for  legal  services. 
And  if  difficult  here,  assuming  that  total  recovery  is  an        , 
element  to  be  considered,  what  difficulties  will  arise  in        i 
future  cases  where  such  a  convenient  measure  of  the  pecuni-      | 
ary  benefit  is  not  at  hand?"  \ 

Judge  Winter  went  on  to  say  that  the  change  from  "all  deliberate  speed" 
to  right  now,  announced  in  recent  desegregation  decisions,  is  a  "change  of  direc- 
tion in  the  immediacy  of  the  application  of  Brown  I   .    .    .    [and]  does  not  dilute, 
modify  or  alter  its  substance,  but  I  think  it  requires  an  extension  of  the  rule  we 
initially  announced  in  Bell    [v.  School  Board  of  Powhatan  County,    Virginia,    supra] 
Under  Brown, 

"there  was  room  for  legitimate  debate  as  to  the  period  of 
time  within  which  the  conflicting  demands  of  aggrieved 
plaintiffs  and  the  community  interest  in  a  smooth,  unevent- 
ful transition  to  a  unitary  system  of  public  education 
were  to  be  accommodated.  ...   By  now  the  transition 
should  have  been  accomplished.   If  it  has  not,  the  burden 
of  persuasion  to  explain  the  delay  should  rest  on  those 
who  have  failed  to  achieve  it,  and  not  on  those  whose 
rights  continue  to  be  violated.   It  seems  to  me,  there- 
fore, to  be  appropriate  now  to  hold,  in  the  light  of  [re- 
cent desegregation]  cases,  that  reasonable  and  adequate 
counsel  fees  should  be  awarded  as  of  course  unless  special 
circumstances  would  render  an  award  unjust. 

"There  is  every  reason  to  arrive  at  this  result.   Despite 
the  extensive  enforcement  responsibilities  the  statutes 
place  on  the  Departments  of  Justice  and  Health,  Education 
and  Welfare  and  their  immense  resources,  we  know  from  the 
cases  which  come  before  us  that  they  have  been  unable  to 
shoulder  the  entire  burden  of  litigation  to  make  Brown  I 
fully  effective.  .  .  .   Almost  all  of  the  burden  of  litiga- 
tion has  been  upon  the  aggrieved  plaintiffs  and  those  non- 
profit organizations  which  have  provided  them  with  representa- 
tion.  The  time  is  now   when  those  who  vindicate  these  civil 
rights  should  receive  fair  and  equitable  compensation  from 
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sources  which  have  denied  them,  even  in  the  absence  of  any 
showing  of  'unreasonable,  obdurate  obstinacy.'" 


Beckett   V.  School  Board  of  the  City  of  Norfolk,    Virginia,   F.  Supp.  (E.r. 

Va.  Jan.  22,  1973) 

A.  Civil  No.  2214 

B.  Counsel  above 

C.  Opinion,  MacKenzie,  J.,  January  22,  1973 

On  remand  from  the  above,  the  Eastern  District  of  Virginia,  MacKenzie, 
J.  ,  entered  a  consent  decree  providing  for  free  transportation  in  Norfolk,  and 
then  proceeded  to  discuss  an  award  of  attorneys'  fees. 

The  court  dismissed  plaintiffs'  contention  that  they  should  be  awarded 
fees  on  a  percentage  basis  of  the  "fund"  they  had  recovered  for  the  class  they  rep- 
resented —  the  public  school  children  of  Norfolk,  who  would  have  had  to  pay  an  es- 
timated $18,900,000.00  over  the  next  twelve  years  for  transportation  to  schools  b=i 
they  not  won  their  suit. 

"[S]uch  counsel  fees  are  generally  awarded  only  against  the 
plaintiffs  out  of  funds  found  for  plaintiffs'  use  and  in 
plaintiffs'  hands.   We  know  of  no  case  in  which  a  contin- 
gent fee  award  was  allowed  against  a  defendant  who  was  not 
represented  by  the  contending  counsel  and  in  whose  hands  no 
such  funds  are  found.   Further,  contingent  fees  are,  for 
the  most  part,  allowed  only  to  counsel  who  would  otherwise 
"receive  no  compensation  unless  an  appropriate  pecuniary  award 
ultimately  benefits  his  plaintiff.   Here,  counsel  have  re- 
ceived reimbursement  from  other  sources."   [Citation  omitted.] 

The  court  then  stated  that  the  factors  it  considered  relevant  in  assess- 
ing a  reasonable  attorneys'  fee  were: 

"(1)  the  legal  intricacy  of  the  free  transportation  issue; 
(2)  the  time  reasonably  devoted  by  counsel  to  the  prepara- 
tion and  trial  of  that  issue;  (3)  the  degree  of  competency 
displayed  by  counsel;  (4)  the  benefit  resulting  from  the  de- 
cision on  that  issue;  (5)  the  overall  nature  of  the  litiga- 
tion; and  (6)  the  expenses  attendant  to  the  trial  of  the 
Issue. " 

The  court  stated  that  it  was  satisfied  that  the  Issue  was  legally  coEplex; 
that  the  lawyers  were  capable;  and  that  the  resulting  benefit  was  "apparent,"  therab;- 
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leaving   the  Issue  of  the  rate  at  which,  and  the  time  for  which,  counsel  should  be 
compensated. 

Counsel  had  maintained  no  time  records,  and  the  court  made  an  award  for 
a  total  of  A76.7  hours,  well  below  the  time  estimated  by  counsel. 

As  for  the  rate  of  compensation,  the  court  stated  that: 

(1)  "Counsel  for  plaintiffs  admit  their  handling  of  such 
cases  on  a  'for  nothing'  basis,  if  necessary." 

(2)  "[A]ttorneys  for  the  defendant  School  Board  have  been 
paid  slightly  less  than  $30  per  hour  for  their  total  hours." 

The  court  therefore  awarded  $30  per  hour,  or  "the  highest  rate  under  the 
Criminal  Justice  Act,  and  slightly  more  than  the  fees  paid  defendants'  counsel." 
The  total  award  was  thus  $14,301,  plus  expenses  of  $2,759.86.  . 

This  case  is  now  on  appeal,  once  more,  to  the  fourth  circuit. 
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200. 3A  -  Rainey   v.  Jackson  State  College   (S.D.  Miss.  Jan.  18,  1972) 

A.  Civil  Action  No.  A7A6(C) 

B.  Counsel  for  Plaintiff:   A.  Spencer  Gilbert  (Jackson,  Miss.) 
Counsel  for  Defendant:   William  Allain  (Jackson,  Miss.) 

C.  District  Judge  W.  Harold  Cox 

In  a  A2  U.S.C.  §  1983  suit  by  a  college  professor  alleging  that  his  dismissal 
by  the  college  came  as  a  result  of  activity  protected  by  the  first  amendment,  Dist- 
rict Judge  W.  Harold  Cox  gave  the  following  Instruction  No.  9  for  Plaintiff  to  the 
jury: 

"If  you  find  for  the  plaintiff,  you  shall  award  plaintiff  the 
necessary  costs  and  expenses  of  this  litigation  including  a  reas- 
onable amount  for  attorney's  fees." 

On  January  18,  1972,  judgment  was  entered  against  the  plaintiff  on  the  merits, 
and  attorneys'  fees  were  therefore  denied.  ! 

*   *   *  ; 

Rainey  v.  Jackson  State  College,   481  F.2d   3A7    (5th  Cir.    1973) 

A.  No.    72-1681 

B.  Counsel   above. 

C.  Bell,    Thornberry   &  Grooms,    JJ. 

D.  Opinion,    Bell,    J.,    June   27,    1973 

Appeal   from   the   above.      Prior   to   trial  on   the  merits,    the   Southern  District 
of  Mississippi   had   originally  dismissed    the   case   for    lack  of   jurisdiction.      Pending 
appeal,    the   fifth  circuit   ordered   Dr.    Rainey   reinstated;    when   it   reached    the  merits 
of    the   appeal,    the   fifth  circuit   ruled    that    the   district   court   did   have  jurisdic- 
tion,   and    should   proceed    to    try   the   case.      435  F.2d   1031    (5th  Cir.    1970).      At    that 
time   the   fifth  circuit   left   its   injunction,   which  had   reinstated   Dr.    Rainey,    in   ef- 
fect until   trial   could   be  held   in   the  District   Court.      Dr.    Rainey    taught  under    that 
injunction  for    the   entire  1970-71   school  year,    and   no   further   action  was    taken  at 
that   time  by   the  District   Court. 

After    the   close   of    the   1970-71   school  year.   Dr.   Rainey   amended   his   complaint 
to  claim   that    the   college's   refusal   to   hire   him   for   the   1971-72   school  year   flowed 
from   the    same   exercise  of   first   amendment   rights   as   the   initial   contract  recissiQn, 
and   that   he   should    thus   be  rehired,    despite   the   fact   that  he  had   no    tenure.      Trial 
was   held  before  a  jury,    which  rejected   not   only  Dr.   Rainey's   claim   that  he   should 
be  rehired  for   the   1971-72  school  year,   but  also  his  claim  that   the  original  with- 
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drawal   of   his   contract   in  1970-71  was  unconstitutional. 

Dr.    Rainey  appealed    to   the  fifth  circuit   once  again,    claiming   entitlement    to 
a   judgment   notwithstanding    the  verdict  on  all   claims,    including  attorneys'    fees. 
The   fifth  circuit,    Bell,    J.,    held    that  Dr.   Rainey  was   entitled    to   a   judgment   not- 
withstanding   the  verdict  as   to   the  original   1970-71   contract   recission,    but   it 
upheld   the   jury  verdict   as    to   the  refusal    to   renew   the  contract   for   1971-72. 

As   to  attorneys'    fees,    the   circuit   court   held    the   defendants   had  been  obdur- 
ately obstinate  until    the   end  of   the   first   appeal    in   early   1971,    as  a  result   of 
which  plaintiff   had  been  reinstated   for   the   remainder   of    the   1970-71   school  year. 
The   court    therefore  ordered    that   fees  be  awarded   for   all   services   during   that 
period,    as  well  as   for   one-half    the   services  on   the   instant   appeal. 

The   circuit   court   refused,    however,    to   order   fees   for   services   in   the   dist- 
rict  court   between   the    two  appeals  because    (1)    as   to    the   1970-71   claim,    that  was 
run-of-the-mill   litigation  over   an   essentially  moot   claim,    and    (2)    as   to    the 
1971-72   claim,    that  claim  was  unsuccessful. 
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200.36  -  McEnteggart  v.    Cataldo ,    A51   F.2d   1109    (1st   Cir.    1971) 

A.  No.  71-1254 

B.  Counsel  for  Appellant:   Philip  A.  Mason  (Boston,  Mass.) 
Counsel  for  Appellees:   Morris  M.  Goldings  (Boston, 

Mass .) 

C.  Aldrich,  McEntee  &  Coffin,  JJ. 

D.  Opinion,  Coffin,  J.,  December  1,  1971 

Appellant,  a  nontenured  college  teacher,  filed  suit  in  district  court, 
alleging  that  the  nonrenewal  of  his  contract  violated  both  procedural  and  sub- 
stantive due  process.   The  District  of  Massachusetts  ordered  that  appellant  be 
given  a  statement  of  the  reasons  for  nonrenewal,  and,  when  they  were  produced, 
dismissed  the  suit. 

Appellant  claimed  that  the  college's  reasons  for  his  nonrenewal  (i.e., 
that  appellant's  uncooperativeness  was  "a  threat  to  the  harmony  of"  his  depart- 
ment) were  arbitrary  and  capricious.   The  first  circuit  found  the  college's 
reasons  constitutionally  permissible,  but  assessed  attorneys'  fees  in  the  ap- 
peal against  defendants: 

".  .  .  [W]e  assess  attorney's  fees  in  this  appeal  against 
the  defendants.   While  this  may  be  unusual  in  that  defend- 
ants have  prevailed  on  appeal,  we  think  that  it  provides 
substantial  justice  since  plaintiff  was  forced  to  go  to 
court  to  obtain  the  statement  of  reasons  to  which  he  was 
constitutionally  entitled." 
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200.39  -  Sterzing  v.   Fort  Bend  Independeyit  School  iHstrict,  F. 

Supp.   (S.D.    Tex.    May    5,    1972) 

A.  Civil  Action  No.  69-H-319 

B.  Counsel  for  Plaintiff:   Clyde  Stanley  Boose  (Houston, 

Tex.),  Leonard  J.  Schvjartz 
(Columbus,  Ohio) 
Counsel  for  Defendants:  John  L.  Jeffers,  Jr.  (Houston, 

Tex.),  Logene  L.  Foster  (Sugar- 
land,  Tex.) 

C.  Final  Judgment  &  Decree,  Bue,  J.,  May  5,  1972 

Suit  under  42  U.S.C.  §  1983,  brought  by  school  teacher  against  the 
school  board  which  dismissed  him,  seeking  reinstatement,  compensatory  damages, 
and  attorneys'  fees.  i 

The  court  found  that  plaintiff  had  been  illegally  dismissed  for  exer- 
cising his  constitutionally  protected  right  of  free  speech,  although  the  school 
board  had  alleged  insubordination  as  the  cause  of  his  dismissal.   The  court  also 
found  a  denial  of  procedural  due  process.   It  refused,  however,  to  reinstate 
plaintiff  in  his  former  position: 

"[S]ince  the  Plaintiff  was  hired  on  a  yearly  contract, 
which  contract  was  fully  paid  by  the  school  administra- 
tion, and  since  reinstatement  at  this  late  date  v;ould 
only  serve  to  revive  antagonisms,  the  Court  believes 
the  proper  exercise  of  discretion  to  be  denial  of  the 
requested  reinstatement." 

Instead,  the  court  awarded  plaintiff  $20,000  "as  compensation  for  lost 
monetary  compensation,  loss  of  opportunity  to  remain  in  and  advance  in  his  pro- 
fessional _career  as  a  classroom  teacher,  mental  suffering,  loss  of  professional 
status  and  reputation,  and  general  damages,"  together  with  6  percent  interest  per 
annum  on  the  damages  from  the  date  of  judgment  until  the  date  of  payment.   The 
court  also  taxed  all  costs  against  defendants,  and  ordered  defendants  "to  expunge 
from  their  employment  records,  business  records,  and  transcripts,  all  reference 
to  Plaintiff's  discharge  in  any  manner  whatsoever.  .  .  ." 

The  court  also  awarded  plaintiff  attorneys'  fees  of  $5,000,  "together 
vjith  interest  from  time  of  judgment  at  the  rate  of  six  per  cent  (6%)  per  annum 
until  the  claim  is  paid,"  stating  that 

"this  Court  has  been  most  impressed  with  the  thoroughness 
and  professionalism  with  which  this  case  has  been  briefed, 
presented  and  argued. 

"It  is  not  an  easy  case;  it  is  a  case  that  can  generate 
intense  personal  feelings.   It  is  not  a  case  in  which  any 
decision  can  possibly  satisfy  all." 
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200.40  -  Berry   v.  Maaon  County  Board  of  Education,   F.  Supp. 

(M.D.  Ala.  July  22,  1971) 

A.  Civil  Action  No.  875-E 

B.  Memorandum  Opinion,  McFadden,  J.,  July  22,  1971 

Two  named  plaintiffs,  dismissed  employees  of  the  School  Board,  sued 
the  Macon  County,  Alabama,  School  Board  under  A2  U.S.C.  §  1983,  seeking  rein- 
statement in  their  former  positions  as  bus  mechanic  and  bus  driver;  compensa- 
tory and  punitive  damages;  and  a  declaration  that  the  School  Board's  policy 
(under  which  they  had  been  dismissed)  of  refusing  to  reemploy  employees  whose 
children  attended  private,  all-white  schools,  was  unconstitutional. 

The  Middle  District  of  Alabama,  McFadden,  J.,  ruled  that  the  School 
Board  could  not  enforce  its  policy,  which  was  an  unconstitutional  infringement 
of  constitutionally  protected  activity.   It  determined  that  the  plaintiffs  were 
to  be  reemployed  in  their  former  positions,  and  were  "further  entitled  to  all 
the  benefits  of  their  positions,  including  retirement  credits  and  general  raises 
in  pay,  if  any,  which  the  plaintiffs  would  have  received  had  their  employment 
not  been  terminated." 

The  court  denied  both  plaintiffs'  claims  for  back  pay,  on  the  ground 
that  one  had  secured  employment  which  paid  at  least  as  much  as  his  job  with  the 
School  Board,  and  the  other  had  not  affirmatively  sought  alternative  emplo^Tnent. 
Because  "[p]roof  of  a  wrong  done  in  violation  of  A2  U.S.C.  §  1983  is  taken  as 
sufficient  proof  of  nominal  damages,"  the  court  awarded  plaintiffs  $1.00  each. 

On  October  20,  1971,  the  court  signed  an  order  on  the  issue  of  attorneys' 
fees.   It  overruled  the  defendants'  motion  to  strike  plaintiffs'  request  for  taxa- 
tion of  costs  in  the  amount  of  $2,500,  but  it  was  "not  convinced  of  the  reason- 
ableness of  the  amount  of  fees  claimed  by  counsel  for  plaintiffs.   Thus,  no  order 
will  be  entered  awarding  any  fees  to  counsel  for  plaintiffs,  absent  a  stipula- 
tion as  to  the  amount,  until  a  hearing  is  held  by  this  Court,  with  all  parties 
in  attendance,  to  determine  the  reasonableness  of  the  amount  to  be  taxed  .  .  . 
as  an  item  of  costs." 
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200.49  -  Johnson   v.  Combs,   F.  Supp.  (N.D.  Texas  Sept.  8, 

1972) 

A.  Civil  Action  No.  CA-3-5055-D 

B.  Counsel  for  Plaintiffs:   Johnston,  Polk,  Larson, 

Cloutman  &  Dixon  (Dallas, 
Tex.) 

C.  Amended  Judgment,  Hill,  J.,  September  8,  1972 

School  desegregation  suit,  wherein  plaintiffs  challenged  as  racially 
discriminatory  the  Grand  Prairie,  Texas,  School  District's  methods  of  teacher 
employment  and  assignment  as  well  as  segregation  in  elementary  and  secondary 
schools.   The  court.  Hill,  J.,  on  August  22,  1972,  found  that  there  was  no  dis- 
crimination in  teacher  hiring  and  assignment  and  no  discrimination  or  segrega- 
tion in  the  secondary  school  system.   It  did,  however,  find  segregation  in  the 
elementary  school  system,  and  ordered  zoning  and  busing  to  correct  the  discrim- 
ination.  The  court  found  no  bad  faith  on  the  part  of  defendants,  and,  in  fact, 
said  it  would  "like  to  commend  the  District  and  its  superintendent  for  their 
efforts  to  convert  from  a  dual  to  a  unitary  school  system."  The  court  then 
stayed  its  own  order  in  light  of  the  Education  Amendments  of  1972. 

On  September  8,  1972,  the  court  amended  its  judgment  to  allow  attor- 
neys' fees  to  successful  plaintiffs,  citing  Bradley   v.  School  Board  of  Rich- 
imnd,    Virginia   (No.  200.01,  supra).      It  taxed  against  the  defendants  the  cost 
of  the  case  and  reasonable  attorneys'  fees  of  $2,500. 


Johnson   v.  Combs,   F.2d  (5th  Cir.  Dec.  6,  1972) 

A.  No.  72-3030 

B.  Counsel  above 

C.  Thornberry,  Morgan  &  Clark,  JJ. 

D.  Opinion,  Clark,  J.,  December  6,  1972 


On  appeal  from  the  above,  the  fifth  circuit  affirmed  on  the  merits, 
but  vacated  the  fee  award  and  remanded  for  reconsideration.   The  court  stated 
that  the  prior  fifth  circuit  rule  in  school  desegregation  cases  allowed  fees 
only  under  the  obdurate  obstinacy  rule,  but  that  the  passage  of  §  718  of  the 
Education  Amendments  Act  of  1972,  20  U.S.C.  §  1617,  changed  the  rule  and  re- 
quired judicial  response  to  three  questions:   (1)  does  the  section  "merely 
codify  the  existing  'unreasonable  and  obdurately  obstinate'  standard,  or  does 
it  set  new  parameters  within  which  the  district  court  must  exercise  its  dis- 
cretion"; (2)  if  new  standards  have  been  set  up,  can  they  be  applied  retroac- 
tively; and  (3)  "when  is  an  order  a  'final  order'  within  the  meaning  of  the 
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statute?" 

The  court  held  that,  if  the  suit  was  "necessary  to  bring  about  com- 
pliance" in  accordance  with  the  statutory  language,  by  analogy  to  Title  II 
of  the  Civil  Rights  Act  of  196A,  attorneys'  fees  must  be  awarded  absent 
"special  circumstances,"  but  only  fees  for  those  legal  services  rendered 
after  the  date  of  passage  of  the  Act.   Services  rendered  before  passage  of 
the  Act,  the  court  stated,  would  be  ruled  by  the  old  "obdurate  obstinacy" 
rule,  because  of  "the  long-established  presumption  against  retrospective  ap- 
plication in  the  absence  of  a  clear  legislative  intent,"  and  because  "a  retro- 
active application  of  this  statute  would  punish  school  boards  for  good  faith 
action  in  seeking  the  guidance  of  the  courts  to  determine  what  was  required 
of  them." 

The  court  then  stated  that  it  found  the  ruling  in  Bradley   v.  School 
Board  of  Richmond,    Virginia,   No.  200.01,  supra,    to  be  inconsistent  with  its 
own  "obdurate  obstinacy"  rationale,  and,  this  being  the  district  court's  only 
basis  for  the  award,  vacated  the  amended  judgment  of  the  court  below,  and  re- 
manded for  further  proceedings,  stating  that  the  district  court  should  (1) 
determine  if  and  when  a  final  judgment  was  rendered;  and  (2)  award  plaintiff- 
appellees  $1,250  for  processing  the  appeal  on  the  merits. 


Johnson   v.  Combs,   F.  Supp .  (N.D.  Texas,  Aug.  14,  1973) 

A.  Civil  Action  No.  CA-3-5055-D 

B.  Counsel  above 

C.  Opinion,  Hill,  J.,  August  14,  1973 

On  August  14,  1973,  the  Northern  District  of  Texas,  Hill,  J.,  award- 
ed plaintiffs'  counsel  $2,500  for  work  in  the  district  court,  and  $1,250  for 
processing  the  appeal. 
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200.53  -  Doherty  v.   Wilson,    356  F.    Supp.    35   (M.D.   Ga.    1973) 

A.  Civil  Action  No.  748 

B.  Counsel  for  Plaintiff:  Moore,  Alexander  (,   Rindskopf  (Atlanta, 

Ga.) 
Counsel  for  Defendants:   Henry  L.  Crisp  (Americus,  Ga.) 

C.  Opinion,  Owens,  J.,  March  15,  1973 

Suit  under  A2  U.S.C.  §  1983,  arising  out  of  defendants'  failure  to  hire 
plaintiff  as  a  school  teacher  because  of  her  residence  in  a  coramunal  farm.  The 
court,  Owens,  J.,  ruled  that  the  action  could  not  proceed  as  a  class  action  be- 
cause plaintiff  had  failed  to  show  that  a  proper  class  existed,  but  nonetheless 
granted  injunctive  relief  and  attorneys'  fees,  finding  that  "It]he  plaintiff 
was  denied  the  job  because  she  chose  to  exercise  her  constitutionally  protect-, 
ed  right  of  free  association."  The  court  ordered  defendant  Wilson  to  offer  th^ 
plaintiff  the  "first  available  teaching  position  for  which  she  is  qualified,"  •' 
but  refused  to  award  money  damages  because  of  plaintiff's  "lack  of  effort  to 
find  other  employment."  I 

The  court  also  awarded  plaintiff  $2,500.00  attorneys'  fees: 

"This  court  may  in  its  discretion  rule  that  defendants 
should  be  liable  for  plaintiff's  attorneys  fees  where  such  ac- 
tion would  be  appropriate  under  the  circumstances  of  the  case. 
The  court  notes  that  in  this  case  staff  attorneys  from  the 
N.A.A.C.P.  legal  defense  fund  have  been  associated  on  this 
case.   It  is  unlikely  that  much,  if  any,  of  the  cost  of  this 
litigation  is  being  borne  by  plaintiff. 

"The  court  feels  that  justice  in  this  case  requires  that 
the  defendants,  rather  than  plaintiffs,  be  liable  for  the  le- 
gal costs  of  this  action.   Plaintiff  is  therefore  awarded 
$2,500.00  attorneys'  fees  and  all  costs,  which  amounts  are 
to  be  paid  by  defendant  Sumter  County  Board  of  Education." 
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200.54  -  United  States   v.  Texas,   F.  Supp.  (E.D.  Texas  April  30, 

1973) 

A.  Civil  Action  No.  5281 

B.  Counsel  for  Plaintiffs:   GEO  Legal  Services  (Dallas,  Tex.) 

C.  Order,  Justice,  J.,  April  30,  1973 

The  United  States  brought  suit  to  have  the  State  of  Texas  enjoined  from 
operating  under  a  dual  school  system.   The  Eastern  District  of  Texas,  in  United 
States   V.  Texas,    321  F.  Supp.  1043  (E.D.  Texas  1970),  issued  an  order  which  pre- 
vented, among  other  things,  transfer  of  students  between  school  districts  when 
such  transfer  would  impede  desegregation.   Thereafter,  87  white  students  were 
denied  transfer  from  the  integrated  Dallas  Independent  School  District  to  the 
all-white  Highland  Park  Independent  School  District.   The  affected  students  fil- 
ed suit  in  state  court  alleging  that  they  had  a  contract  with  Highland  Park, 
which  contract  superseded  the  federal  court  order  in  United  States   v.  Texas. 
The  state  court  gave  the  white  students  a  TRO. 

Plaintiff-intervenor  Tasby  then  sought  to  have  the  TRO  issued  by  the  state 
court  set  aside,  and  sought  an  Injunction  in  the  district  court  against  further 
state  court  action.   The  district  court  issued  such  injunctions,  and  voided  the 
state  court's  TRO.   Plaintiff-intervenor  thereafter  sought  attorneys'  fees  for 
his  action  in  district  court.   The  Eastern  District  of  Texas,  Justice,  J.,  found 
that  attorneys'  fees  should  be  awarded  plaintiff-intervenor,  even  though  he  was 
represented  by  OEO  Legal  Services,    relying  not  on  the  available  rationale  of  ob- 
durate obstinacy,  but  upon  the  private  attorney  general  rationale: 

"Although  this  court  finds  the  requisite  obstinacy  in  this  case 
to  support  the  award  of  attorneys'  fees,  recent  decisions  from 
this  circuit  indicate  that  congressional  policy  in  enacting  the 
civil  rights  statutes  provides  sufficient  basis  to  require  the 
award  of  attorneys'  fees  to  successful  plaintiffs  in  certain 
civil _rights  cases,  even  in  the  absence  of  a  finding  of  obstin- 
ate conduct.  ... 

"Defendants  concede  that  an  award  of  attorneys'  fees  under 
this  court's  equitable  powers  as  outlined  above  can  not  be  bar- 
red on  the  ground  that  the  plaintiffs  are  represented  by  organi- 
zation attorneys  who  do  not  look  to  the  plaintiffs  for  payment. 
Two  of  plaintiffs'  attorneys  in  the  instant  case  are  employed 
by  the  Dallas  Legal  Services  Foundation  Inc.,  funded  at  least  in 
part  by  the  United  States  Office  of  Economic  Opportunity.  .  .  ." 

The  court  therefore  awarded  $4,500  attorneys'  fees,  and  $234.63  costs,  against 
defendants. 
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200.55  -  Gonzales   v.  Fairfax-  Brewster  School,   Inc.,   F.  Supp.  (E.D. 

Va.  July  27,  1973) 

A.  Civil  Action  No.  h^li-ll-k,    495-72-A 

B.  Counsel  for  Plaintiffs:   Allison  W.  Brown  (Washington,  D.C.) 

C.  Opinion  &  Order,  Bryan,  J.,  July  27,  1973 

Suit  under  42  U.S.C.  §  1981,  alleging  racial  discrimination  by  private 
schools.   The  Eastern  District  of  Virginia,  Bryan,  J.,  found  that  the  two  pri- 
vate schools  involved  in  the  suit  did  indeed  discriminate  against  blacks,  and 
that,  although  neither  school  received  any  state  or  federal  funding,  state  ac- 
tion was  not  necessary  to  invoke  §  1981.   The  court  enjoined  defendants  from 
further  discriminating  against  blacks.   It  also  awarded  the  named  plaintiffs 
compensatory  damages  totaling  $5,500  for  "embarrassment,  humiliation  and  mental 
anguish,"  costs,  and  attorneys'  fees  of  $2,000,  even  though  it  found  that  "the 
defendants  cannot  be  said  to  have  acted  recklessly  or  wilfully  in  disregard  of 
clear  existing  law,"  because  this  was  the  first  time  private  schools  were  held 
to  be  within  the  ambit  of  §  1981,  and  even  though  the  case  had  not  proceeded 
as  a  class  action. 
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200.56  -  Stolberg  v.  Members  of  the  Board  of  Trustees  for  the  State  Colleges 
of  the  State  of  Connecticut,   474   F.2d  485    (2d  Cir.    1973) 

A.  No.  217,  Docket  72-1726 

B.  Counsel  for  Plaintiff-Appellant:   Louis  M.  Winer  (New  Haven, 

Conn.) 
Counsel  for  Defendant-Appellee:   Sidney  D.  Giber  (Hartford, 

Conn . ) 

C.  Lumbard,  Feinberg  &  Mansfield,  JJ. 

D.  Opinion,  Mansfield,  J.,  January  29,  1973 

Suit  under  42  U.S.C.  §  1983  alleging  that  the  dismissal  of  an  assistant 
professor  at  Southern  Connecticut  State  College  was  a  result  of  his  exercise  of  I 
his  first  amendment  rights  of  free  speech,  and  therefore  constitutionally  imper-1 
missible.   The  district  court,  Blumenfeld,  J.,  found  that  plaintiff  had  indeed 
been  dismissed  because  of  his  vocal  opposition  to  the  Vietnam  War,  and  ordered 
him  reinstated,  with  tenure,  at  no  loss  of  seniority.   In  addition,  the  court   I 
awarded  plaintiff  $9,000  compensatory  damages  —  the  difference  between  his  sal-/ 
ary  at  his  subsequent  job  and  the  one  he  would  have  received  had  he  not  been  dis- 
missed.  The  district  court,  however,  denied  plaintiff's  claims  for  compensatory 
damages  for  humiliation  and  injury  to  his  reputation,  his  claims  for  punitive 
damages,  and  his  claims  for  attorneys'  fees. 

The  second  circuit,  Mansfield,  J.,  affirmed  on  the  merits  and  affirmed 
as  to  the  denial  of  additional  compensatory  and  punitive  damages,  but  reversed 
for  assessment  of  attorneys'  fees,  holding  that  the  district  court  had  not  been 
clearly  erroneous  in  denying  the  additional  monetary  damages,  but  had  applied 
the  wrong  standards  in  denying  attorneys'  fees: 

"With  respect  to  the  issue  of  whether  to  award  attorneys'  fees, 
the  emphasis  is  not  placed  solely  on  whether  the  defendants 
should- suffer  pecuniary  punishment  or  be  additionally  deter- 
red.  Rather  the  objective  is  to  assure  that  the  plaintiff  and 
others  who  might  similarly  be  forced  to  great  expense  to  vindi- 
cate clear  constitutional  claims,  are  not  deterred  from  secur- 
ing such  vindication  by  the  prospect  of  costly,  protracted  pro- 
ceedings which  have  become  necessary  only  because  of  the  obdur- 
ate conduct  of  the  defendants.  .  .  . 

"The  circumstances  of  this  case  persuade  us  that  an  award  of 
counsel  fees  is  necessary  to  protect  against  the  possibility 
that  other  faculty  members  might  be  reluctant  to  engage  in  ac- 
tivities protected  by  the  First  Amendment  or  might  forgo  the  vin- 
dication of  their  rights  to  do  so  in  a  court  of  law.   Such  a  re- 
sult would  be  destructive  of  the  educational  process  in  a  free 
society.   When,  as  here,  the  constitutional  right  is  one  of  great 
importance  and  proof  of  an  intentional  and  serious  violation  is 
clear  and  definite,  enforcement  should  not  be  inhibited  by  reason 
of  litigation  costs. 

[Continued] 
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"...  Under  these  circumstances,  where  the  constitutional 
rights  of  the  appellant  were  clear  at  the  time  of  the  appel- 
lees' conduct,  as  well  as  at  the  time  of  suit,  where  the  long 
course  of  vindication  of  those  rights  caused  by  the  appellees 
should,  as  a  consequence,  have  been  unnecessary,  and  where  the 
award  of  fees  will  help  prevent  inhibition  of  the  future  exer- 
cise of  such  rights  at  public  institutions  by  other  public  em- 
ployees, the  financial  burden  of  litigation  should  be  removed 
'from  the  shoulders  of  the  plaintiff  seeking  to  vindicate  the 
public  right.'  Knight  v.   Auoiello,    453  F.2d  852  (1st  Cir. 
1972)." 
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200.57  -  eornist   v.  Richland  Parish  School  Board,   F.  Supp.  (W.D.  La. 

July  9,  1973) 
Chisley   v.  Richland  Parish  School  Board,   F.  Supp.  (W.D.  La. 

July  9,  1973) 

A.  Civil  Actions  No.  16,322  &  16,510 

B.  Counsel  for  Plaintiffs:   Stanley  Halpin  (New  Orleans,  La.) 

C.  Opinion,  Dawkins,  J.,  July  9,  1973 

Consolidated  cases  under  42  U.S.C.  §  1983  alleging  discrimination  in  the 
firing  of  two  black  school  teachers.   In  April  1972  (amended  May  1972).  the  court 
issued  an  order  reinstating  plaintiffs  with  full  back  pay,  and  took  under  advise- 
ment the  question  of  attorneys'  fees. 

On  July  9,  1973,  the  court  awarded  plaintiffs  attorneys'  fees,  despite 
the  fact  that  defendants  had  appealed  the  earlier  decisions  of  April  and  May, 
finding  that  it  had  reserved  the  issue  of  attorneys'  fees,  which  was  therefore 
not  involved  in  the  appeal.   "Further  it  would  be  patently  unjust  to  require 
plaintiffs  in  these  two  consolidated  actions  to  await  any  longer  the  full  meas- 
ure of  relief  [to]  which  they  are  so  clearly  entitled." 

The  district  court,  Dawkins,  J.,  found  the  defendants 

".  .  .  obdurately  obstinate  in  their  repeated  attempts  to  dis- 
miss these  two  plaintiffs.   However,  even  in  the  lack  of  such 
bad  faith,  attorneys  for  plaintiffs  would  be  entitled  to  fees 
in  that  they  have  acted  as  private  attorney  generals  in  secur- 
ing the  clear  rights  of  plaintiffs  in  this  case,  which  benefits 
■   not  only  the  individual  plaintiffs  but  all  black  teachers  in ^ 
Richland  Parish  as  well  as  the  school  system  as  a  whole  by  vir- 
tue of  having  been  brought  into  compliance  with  clear  federal 
law  and  congressional  policy. 

"Attorney's  fees  are  certainly  appropriate  under  the  obstin- 
acy standard  of  Lee   v.  Southern  Home  Sites,   429  F.2d  290  .... 
The  panel  in  Cooper    [v.  Allen,    467  F.2d  836  (5th  Cir.  1972)]  not- 
ed that  the  Supreme  Court  construed  Title  II  of  the  Civil  Rights 
Act  of  1964,  which  provides  that  the  prevailing  party  is  entit- 
led to  attorney's  fees  in  the  Court's  'discretion',  to  call  for 
an  award  of  fees  as  a  matter  of  course  unless  special  circum- 
stances would  render  such  an  award  unjust,  Newman   v.  Piggie  Park 
Enterprises,   Inc.,    390  U.S.  400  (1968),  and  it  further  noted 
that  the  Fifth  Circuit  had  extended  this  doctrine  to  suits 
brought  under  42  U.S.C.  §  1982,  citing  Lee  I,    even  though  §  1982 
makes  no  specific  allowance  for  attorney's  fees.   The  panel  in 
Cooper   found  no  relevant  distinction  between  a  §  1982  suit  and 
a  §  1981  suit,  and  extended  the  Piggie  Park   and  Southern  Home 
Sites   doctrines  to  a  §  1981  suit.   It  would  be  equally  difficult 
to  distinguish  a  §  1981  and  §  1982  suit  from  a  §  1983  suit,  such 
as  this  one,  in  that  regard.   Indeed,  in  NAACP   v.  Allen,    340  F. 
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Supp.  703  (M.D.  Ala.  1972),  Judge  Johnson  wrote  that  in  success- 
ful §  1983  suits  which  effectuate  strong  congressional  policy 
against  discrimination  an  award  of  attorney's  fa&s   should  be  an 
integral  part  of  the  equitable  relief  and  should  not  depend  on 
a  showing  of  defendant's  bad  faith. 

"The  benefit  accruing  to  black  educators  and  the  Richland  sys- 
tem as  a  whole  from  the  successful  prosecution  of  this  suit  is 
substantial  and  important.   The  litigation  can  be  fairly  charac- 
terized as  pro  bono  publiao   on  the  part  of  plaintiff's  counsel, 
and  as  Judge  Johnson  observed  in  NAACP   v.  Allen,   supra,    such  lit- 
igation must  be  encouraged  in  order  to  vindicate  the  federal 
rights  of  our  citizens. 

"Indeed,  in  redistrictlng  cases  brought  under  §  1983,  awards 
of  attorney's  fees  have  become  practically  a  matter  of  course. 
.  .  .  Further,  on  May  21,  1973  the  United  States  Supreme  Court 
in  Hall  v.  Cole,  41  U.S.L.W.  4658  explicitly  determined  that 
attorney's  fees  may  be  awarded  in  cases  in  which  the  litigation 
confers  a  substantial  benefit  as  well  as  in  cases  where  the  op- 
ponent has  acted  in  bad  faith.  .  .  . 

".  .  .It  also  should  be  noted  that  Congress  has  provided 
by  §  718  of  the  Emergency  School  Aid  Act  (20  U.S.C.  §  1617)  for 
attorney's  fees  in  proceedings  necessary  to  bring  about  compli- 
ance with  the  prohibition  against  racial  discrimination  as  it 
relates  to  elementary  and  secondary  education.   The  Fifth  Cir- 
cuit in  Johnson   v.  Coombs,   No.  72-3030  (5th  Cir.,  December  6, 
1972)  and  the  United  States  Supreme  Court  in  Northcross   v.  The 
Memphis  Board  of  Education,    41  U.S.L.W.  3635,  June  5,  1973  (No. 
72-1164)  has  [sia]    held  that  §  718  is  to  be  interpreted  as  in 
pari  materia  with  Title  II  of  the  Civil  Rights  Act  in  that  at- 
torney's fees  should  be  awarded  ordinarily  unless  'special  cir- 
cumstances would  render  such  an  award  unjust.'   Under  §  718,  this 
case  which  involves  the  dismissal  of  black  educators  for  racially 
discriminatory  reasons  .  .  .  would  be  an  appropriate  case  for  the 
award  of  attorney's  fees.   Since  this  Court  relies  upon  nonstatu- 
tory grounds  for  its  award  of  attorney's  fees  herein,  it  is  un- 
necessary to  reach  the  question  of  whether  §  718  should  be  ap- 
plied retroactively  to  the  portion  of  the  case  which  was  prose- 
cuted prior  to  the  effective  date  of  that  Act.   §  718  does  clear- 
ly indicate  a  strong  congressional  policy  to  encourage  individuals 
injured  by  racial  discrimination  to  seek  judicial  relief.   Con- 
sidering the  vast  amount  of  work  required  of  plaintiffs'  coun- 
sel, his  skill  and  diligence  in  prosecuting  these  cases,  and 
the  general  difficulty  inherent  in  this  type  of  litigation,  the 
Court  considers  an  award  of  attorney's  fees  in  the  amount  [of] 
$3,750.00  in  Cornist   .    .    .    and  in  the  amount  of  $3,750.00  in 
Chisley    .    .    .    for  a  total  of  $7,500.00  reasonable." 
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200.58    -  Northcross  v.   Board  of  Education  of  the  Memphis  City  Schools, 
412  U.S.    427    (1973) 

A.  No.  72-1164 

B.  Counsel  for  Petitioners:   Ratner,  Sugarmon  &  Lucas 

(Memphis,  Tenn.) 

C.  Opinion,  per  curiam,  June  4,  1973 

Class  action  to  desegregate  the  schools  of  Memphis,  Tennessee.   The 
Sixth  Circuit,  without  stating  any  reasons,  denied  plaintiffs'  request  for 
attorneys'  fees.   On  certiorari,  the  Supreme  Court  vacated  that  portion  of 
the  Sixth  Circuit's  opinion  dealing  with  attorneys'  fees,  and  remanded. 

In  its  opinion,  the  Court  found  that  Section  718  of  the  Emergency 
School  Aid  Act  of  1972,  20  U.S.C.  §  1617,  "tracks  the  wording  of  Title  II 
of  the  Civil  Rights  Act  of  1964."  In  Newman   v.  Piggie     Park  Enterprises , 
390  U.S.  400,(1968),  the  Supreme  Court  had  stated  that  "one  who  succeeds 
in  obtaining  an  injunction  under  that  Title  should  ordinarily  recover  an 
attorney's  fee  unless  special  circumstances  would  render  such  an  award  un- 
just."  390  U.S.  at  402.   In  the  instant  case,  the  Court  found  that 

"[t]he  similarity  of  language  in  §  718  and  [Title  II]  is, 
of  course,  a  strong  indication  that  the  two  statutes 
should  be  interpreted  pari  passu.      Moreover,  'the  two 
provisions  share  a  common  raison  d'etre.      The  plaintiffs 
in  school  cases  are  "private  attorneys  general"  vindi- 
cating national  policy  in  the  same  sense  as  are  plain- 
tiffs in  Title  II  actions.   The  enactment  of  both  pro- 
visions was  for  the  same  purpose  —  "to  encourage  indi- 
viduals injured  by  racial  discrimination  to  seek  judi- 
cial relief.  .  .  .'"  Johnson   v.  Combs,   F.2d  , 

(5th  Cir.  1972),  quoting  Newman   v.  Piggie  Park  En- 

_  terprises.    Inc.,   supra,   at  402.   We  therefore  conclude 
that,  as  with  [Title  II],  if  other  requirements  of  §  718 
are  satisfied,  the  successful  plaintiff  'should  ordin- 
arily recover  an  attorney's  fee  unless  special  circum- 
stances would  render  such  an  award  unjust.'" 
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200.59  -  Adams  v.   Riohardson,    356  F.    Supp.    92    (D.D.C.    1973) 

A.  Civil  Action  No.  3095-70 

B.  Counsel  for  Plaintiffs:   Joseph  L.  Rauh,  Jr.  (Washing- 

ton, D.C.) 
Counsel  for  Defendants:   Joseph  Hannon  (Washington,  D.C.) 

C.  Summary  Judgment,  Pratt,  J.,  February  16,  1973 


Suit  against  the  Department  of  Health,  Education  and  Welfare,  alleging 
a  failure  on  HEW's  part  to  take  appropriate  action  to  desegregate  schools  receiv- 
ing federal  funds,  in  violation  of  Title  VI  of  the  Civil  Rights  Act  of  1964,  42 
U.S.C.  §§  2000d  &  2000d-l.   The  District  of  Columbia  District  Court,  Pratt,  J., 
found  HEW  in  violation  of  Title  VI  for  continuing  to  make  federal  funds  available 
to  institutions  of  higher  education,  elementary  and  secondary  schools,  and  voca- 
tional schools  which  were  still  segregated.   The  court  ordered  HEW  to  bring  the 
segregated  institutions  into  compliance  with  Title  VI  by  Instituting  enforcement 
proceedings,  either  judicial  or  administrative,  as  specified  by  Title  VI. 

The  court  then  stated  that  plaintiffs'  counsel  were  entitled  to  costs 
and  attorneys'  fees  under  §  718  of  the  Emergency  School  Aid  Act,  20  U.S.C.  § 
1617: 

"Plaintiffs  are  awarded  the  costs  of  this  action,  includ- 
ing the  costs  of  the  depositions  taken  therein.   Plaintiffs 
are  entitled  to  an  attorney's  fee  as  part  of  the  costs,  pur- 
suant to  Public  Law  92-318,  Section  718  (86  Stat.  369),  in 
an  amount  to  be  specified  by  further  Order  of  this  Court  af- 
ter appropriate  proceedings." 


Adams   y.  Richardson,      480  F.2d  1159  (D.C.  Cir.  1973) (en  banc) 

A.  No.  73-1273 

B.  Counsel  for  Appellees:   Elliott  C.  Lichtman  (Washington,  D.C.) 
Counsel  for  Appellants:  Leonard  Schaitman  (Washington,  D.C.) 

C.  Bazelon,  Wright,  McGowan,  Tamm,  Leventhal,  Robinson,  MacKinnon, 
Robb  &  Wilkey,  JJ. 

D.  Opinion,  per  curiam,  June  12,  1973 


HEW  appealed  the  above  opinion  to  the  District  of  Columbia  Circuit, 
which  affirmed,  modifying  to  require  less  quick  action  with  respect  to  colleges, 
as  HEW  was  not  accustomed  to  dealing  with  colleges,  and  this  fact  would  "warrant 
a  more  deliberate  opportunity  to  identify  and  accommodate"  different  factors  in- 
volved in  higher  education. 


[Continued] 
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300.01  -  Lee   v.  Southern  Home  Sites,   429  F.2d  290  (5th  Cir.  1970) 

A.  No.  28167 

B.  Counsel  for  Appellants:   Fred  L.  Banks,  Jr.,  Reuben 

V.  Anderson  (Jackson,  Miss.) 
Jack  Greenberg,  Michael 
Davidson,  William  Bennett 
Turner,  Norman  C.  Amaker  (New 
York  City) 
Counsel  for  Appellees:   George  E.  Morse,  Eldon  Bolton, 

Jr.  (Gulf port,  Miss.) 

C.  Coleman,  Goldberg  £■  Morgan,  JJ. 

D.  Opinion,  Coleman,  J.,  July  13,  1970 

The  Southern  District  of  Mississippi,  Nixon,  J.,  granted  injunctive 
relief  in  a  class  action  under  42  U.S.C.  §§  1981  and  1982,  against  a  real  es- 
tate company  which  had  refused  to  sell  lots  to  blacks.  Plaintiffs  aPP^l^d, 
stating  that  they  had  been  granted  inadequate  relief, _and  seeking:  publicity; 
compensatory  damages;  punitive  damages;  and  attorneys  fees. 

Because  plaintiffs  were  allowed  to  purchase  lots  now  valued  at  $400 
more  than  they  were  at  the  time  they  were  offered  for  sale  at  only  $50,  for 
the  original  offering  price,  the  trial  court's  denial  of  compensatory  damages 
was  not  in  error. 

The  taxing  of  punitive  or  exemplary  damages  is  within  the  discretion 
of  the  trial  court,  and  the  circuit  court  cannot  rule  that  the  court  below 
erred  in  giving  defendants  "the  benefit  of  any  reasonable  doubt,   and  in  deny- 
ing punitive  damages. 

As  for  attorneys'  fees,  the  court  stated: 

"Section  1982  of  Title  42,  U.S.C. A.,  does  not,  by  Its 
terms,  provide  its  own  method  of  enforcement,  nor  does  it 
expressly  authorize  the  allowance  of  attorneys'  fees,  as 
do  some  of  the  more  recent  civil  rights  statutes.  .  .  . 
However,  the  Supreme  Court,  while  upholding  Section  1982 
as  a  valid  exercise  of  congressional  power  under  the  Thir- 
teenth Amendment  in  Jones   v.  Alfred  H.   Mayer  Co. ,  392  U.S. 
409  .  .  .  stated  in  a  footnote  that: 

'"The  fact  that  42  U.S.C.  §  1982  is  couched  in  de- 
claratory terms  and  provides  no  explicit  method  of 
enforcement  does  not,  of  course,  prevent  a  federal 
court  from  fashioning  an  effective  equitable  remedy 
.  .  .'   392  U.S.  at  414,  n.l3  (Emphasis  added)." 

[Continued] 
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The  court  also  held  there  was  ample  authority  for  the  district  court, 
in  its  equitable  discretion,  to  award  fees,  and  remanded  for  further  findings 
so  that  the  court  of  appeals  could  adequately  review  the  trial  court's  exer- 
cise of  its  discretion  not  to  award  attorneys'  fees. 


Lee   V.  Southern  Home  Sites,   tiUU   F.2d  1A3  (5th  Cir.  1971) 

A.  No.  30738 

B.  Counsel:   See  above 

C.  Tuttle,  Wisdom  &  Ingraham,  JJ. 

D.  Opinion,  Wisdom,  J.,  June  11,  1971 

Appeal  from  the  denial  of  attorneys'  fees  in  the  Southern  District 
of  Mississippi,  after  remand  by  the  fifth  circuit  for  consideration  of  fees. 
The  district  court,  Nixon,  J.,  had  found  that  defendants  had  not  been  "unreas- 
onably" or  "obdurately  obstinate,"  and  had  therefore  denied  attorneys'  fees  for 
an  action  alleging  discrimination  in  property  sales  under  42  U.S.C.  §  1982.   Al- 
though Jones   V.  Alfred  H.   Mayer  Co.  ,  supra,   was  dispositive,  the  district  court 
found  that  the  defendants  had  not  known  of  it  when  they  sent  the  original  let- 
ter which  violated  the  law. 

The  fifth  circuit  found  that  the  defendants  had,  in  fact,  been  ob- 
stinate, merely  by  continuing  the  ligigation: 

".  . ~.  [A] t  the  time  the  complaint  was  served,  the  defend- 
ant was  put  on  notice  of  Section  1982.   Certainly,  three 
months  later,  when  the  defendant's  counsel  filed  his  an- 
swer he  must  have  known  of  Jones   v.  Alfred  H.   Mayer  Co. 
Continued  litigation  of  the  merits  of  the  claim  was  'un- 
reasonable, obdurate  obstinacy.'" 

The  court  went  on,  however,  to  base  its  decision  awarding  fees  "on  a 
broader  ground."   "We  hold  that  attorneys'  fees  are  part  of  the  effective  reme- 
dy a  court  should  fashion  to  carry  out  the  congressional  policy  embodied  in 
Section  1982."  Although  §  1982  states  no  remedies  (other  than  declaratory  re- 
lief) ,  the  Supreme  Court  has  held  that  courts  have  a  duty  to  carry  out  the  in- 
tent of  Congress  by  fashioning  effective  remedies.  See  Jones   v.  Alfred  H. 
Mayer  Co.,  supra;  J.    I.    Case  Co.    v.  Borak,   377  U.S.  A26  (1964). 

In  Mills   v.  Electric  Auto  Lite  Co.,    396  U.S.  375  (1970),  "the  Court's 
decision  [to  award  attorneys'  fees  in  a  derivative  stockholders'  suit]  .  .  . 
rest[ed]  heavily  on  Its  acknowledgment  of  'overriding  considerations,'  that 
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private  suits  are  necessary  to  effectuate  congressional  policy  and  that  awards 
of  attorneys'  fees  are  necessary  to  encourage  private  litigants  to  initiate 
such  suits." 

In  Fleishman  Corp.    v.  Maier  Brewing  Co.,   336  U.S.  71A  (1967),  the 
Supreme  Court  stated  that  attorneys'  fees  should  not   be  awarded  in  patent  cases, 
but  in  so  doing  stated  that  the  statute  regarding  patents  was  explicit  in  grant- 
ing certain  forms  of  relief  (Including  compensatory  and  treble  damages),  and  it 
therefore  implicitly  prohibited  an  award  of  attorneys'  fees. 

"Section  1982  is  not  a  statute  providing  detailed  reme- 
dies, and  thus  the  policy  of  effectuating  congressional  pur- 
pose does  not  militate  against  an  award  of  attorney's  fees. 
Additionally,  here  as  in  Mills    there  is  a  strong  congression- 
al policy  behind  the  rights  declared  in  §  1982.   Awarding 
attorneys'  fees  to  successful  plaintiffs  would  facilitate 
the  enforcement  of  that  policy  through  private  litigation." 

The  Fair  Housing  Law,  42  U.S.C.  §  3612(c),  is  closely  related  to  § 
1982.   "[I]n  fashioning  an  effective  remedy  for  the  rights  declared  by  Congress 
one  hundred  years  ago,  courts  should  look  not  only  to  the  policy  of  the  enact- 
ing Congress  but  also  to  the  policy  embodied  in  closely  related  legislation. 
Courts  work  interstitially  in  an  area  such  as  this."  The  Fair  Housing  Law  pro- 
vides for  attorneys'  fees. 

".  .  . [T]he  effective  remedy  for  securing  the  rights  de- 
clared in  §  1982  should  include  the  award  of  attorneys'  fees 
to  successful  plaintiffs  such  :.^   provided  in  the  Fair  Hous- 
ing Law,  42  U.S.C.  §  3612(c).   The  same  policies  supporting 
Congress'  provision  for  attorney's  fees  in  that  statute  apply 
"to  fair  housing  suits  under  §  1982." 

"We  think  the  factors  relied  on  in  Piggie  Park   in  in- 
terpreting the  provision  for  awarding  attorney's  fees  apply 
also  to  suits  under  §  1982.   The  policy  against  discrimina- 
tion in  the  sale  or  rental  of  property  is  equally  strong. 
The  statute,  under  present  judicial  development,  depends  en- 
tirely on  private  enforcement.   Although  damages  may  be 
available  ...  in  many  cases  there  may  be  no  damages  or 
damages  difficult  to  prove.   To  ensure  that  individual  liti- 
gants are  willing  to  act  as  'private  attorneys  general' ^to 
effectuate  the  public  purposes  of  the  statute,  attorney's 
fees  should  be  as  available  as  under  42  U.S.C.  §  3612(c)." 

Remanded  for  assessment  of  fees. 
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300.02  -  Morrow  v.    Crisler,  F.    Supp.  (S.D.   Miss.   Sept.    29, 

1971) 

A.  Civil  Action  No.  4716 

B.  Counsel  for  Plaintiffs:   Frank  R.  Parker  (Jackson) 

C.  Opinion,  Nixon,  J.,  September  29,  1971 

Class  action  on  behalf  of  blacks  in  Mississippi  who  had  been,  or 
would  be,  denied  employment  by  the  Mississippi  Highway  Safety  Patrol  and  the 
Mississippi  Department  of  Public  Safety  on  the  basis  of  race.   Plaintiffs 
sought  relief  under  42  U.S.C.  §§  1981  and  1983,  and  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

The  court,  Nixon,  J.,  found  that  the  Highway  Patrol  had  been  all 
white  since  its  inception. 

"Where  the  statistical  disparities  are  great,  it  is  un- 
necessary in  establishing  a  prima  facie  case  of  racial 
discrimination  that  there  be  shown  a  conscious  or  inten- 
tional failure  by  the  defendant  officials  to  carry  out 
the  duties  of  their  office  or  that  the  officials  consious- 
ly  and  intentionally  discriminated  or  acted  from  ill  will 
or  evil  motives  or  that  they  lacked  good  faith.   The  ab- 
sence of  any  substantial  number  of  Black  employees  in 
state  or  state-connected  institutions  raises  a  presump- 
tion of  discrimination  against  Blacks  who  have  sufficient 
qualifications  but  have  been  denied  employment."   [Cita- 
tions omitted. ] 

Although  the  court  found  that  this  discrimination  had  been  uninten- 
tional, it  granted  (1)  an  injunction  against  all  discrimination  by  defendants; 
(2)  a  five-year  freeze  on  job  qualifications;  (3)  an  injunction  requiring  de- 
fendants to  publicize  openings  and  recruit  heavily  in  black  areas;  and  (4)  a 
requirement  that  records  be  kept  by  defendants  to  show  enforcement  of  the 
court's  order. 

The  court  also  granted  attorneys'  fees  of  $500  to  plaintiffs,  and 
on  November  30,  1971,  increased  that  award  to  $3,000. 
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300.03  -  Brouni   v.  B alias ,    331  F.  Supp.  1033  (N.D.  Tex.  1971) 

A.  Civil  Action  No.  CA  3-3886-C 

B.  Counsel  for  Plaintiff:   James  C.  Barber  (Dallas,  Tex.) 
Counsel  for  Defendants:   Sol  Ballas  (Dallas,  Tex.) 

C.  Taylor,  J. 

B.  Opinion,  June  9,  1971 

Class  action  under  42  U.S.C.  §  1982  and  the  Fair  Housing  Act  of  1968, 
42  U.S.C.  §§  3601  -  3619,  seeking  damages  and  injunctive  relief  against  realtor 
who  allegedly  discriminated  in  renting  residential  property. 

The  Northern  District  of  Texas,  Taylor,  J.,  granted  injunctive  re-  j 
lief  under  42  U.S.C.  §  3610,  but  held  that  actual  or  punitive  damages  and  at- 
torneys' fees  could  not  be  recovered  under  42  U.S.C.  §  3612  because  plaintiff 
had  not  timely  filed  under  the  latter  section  of  the  Fair  Housing  Act.        I 

*/  / 

Citing  Sullivan   v.  Little  Hunting  Park,   Inc.,    396  U.S.  229  (1969) 
and  Lee   v.  Southern  Home  Sites   Corp.  ,  supra,    the  court  found  that  compensatory 
and  punitive  damages  and  attorneys'  fees  could  be  awarded  under  42  U.S.C.  § 
1982,  and  awarded  plaintiff  $750  in  actual  damages  but,  in  the  absence  of  bad 
faith,  no  punitive  damages. 

"The  court  also  considers  an  award  of  attorney's  fees 
to  be  appropriate  here  ' .  .  .  especially  so  when  one 
considers  that  much  of  the  elimination  of  unla\7ful 
racial  discrimination  necessarily  devolves  upon  pri- 
vate litigants  and  their  attorneys.'  Lee   v.  Southern 
Home  Sites   Corp.,   429  F.2d  290  at  295.   Attorney  for 
plaintiff  is  awarded  $500.00.   While  this  may  not 
fully  compensate  for  the  amount  of  work  done,  the 
award  must  be  considered  in  light  of  the  amount  of 
damages  awarded  to  the  plaintiff.  ..." 


*/  "The  existence  of  a  statutory  right  implies  the  exist- 

ence of  all  necessary  and  appropriate  remedies. 


"A  disregard  of  the  command  of  the  statute  Is  a  wrong- 
ful act  and  where  it  results  in  damage  to  one  of  the 
class  for  whose  especial  benefit  the  statute  was  enact- 
ed, the  right  to  recover  the  damages  from  the  party  in 
default  is  implied  .  .  .  ." 

396  U.S.  229,  239  (1969) 
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300.04  -  Kerr  v.    City  of  Chicago,   i*2U  F.2d  1134   (7th  Cir.    1970) 

A.  No.  17345 

B.  Counsel  for  Appellant:   Elmer  Gertz  (Chicago) 
Counsel  for  Appellees:  Raymond  F.  Simon,  Edmund  Hat- 
field (Chicago) 

C.  Cummings,  Kemer  &  Grant,  JJ. 

D.  Opinion,  Kemer,  J.,  March  11,  1970 

In  this  case  the  court  held  that  attorneys'  fees  expended  by  a  state 
criminal  defendant  could  be  recovered  as  damages  under  42  U.S.C.  §  1983,  if 
it  were  shown  that  the  prosecution  of  the  state  criminal  case  violated  the 
criminal  defendant's  civil  rights. 

Plaintiff,  a  black  minor,  sued  under  42  U.S.C.  §§  1983  and  1988,  for 
damages,  alleging  that  his  civil  rights  had  been  violated  by  an  18-month  de- 
tention, without  bail,  after  an  illegally  obtained  confession  to  murder  and 
burglaj^r.   The  court  of  appeals  held  that  the  district  court  had  erred  in  its 
instructions  to  the  jury,  and  remanded  for  a  new  trial.   At  this  new  trial, 
the  plaintiff  should  be  allowed,  said  the  circuit  court,  to  introduce,  as  an 
element  of  deuaages ,  evidence  of  attorneys'  fees  paid  by  him. 

"The  defendants  .  .  .  contend  that  attorneys'  fees  ex- 
pended in  a  criminal  action  are  not  recoverable  in  a  civil 
rights  action.  We  disagree.  ...   A  plaintiff  in  a  civil 
rights  action  should  be  allowed  to  recover  the  attorneys' 
fees  in  a  state  criminal  action  where  the  expenditure  is 
a  foreseeable  result  of  the  acts  of  the  defendant."  424 
F.2d  1141  (Citations  omitted.). 

At  the  new  trial,  the  jury  found  for  the  defendants  (and  thus  did 
not  reach  the  question  of  attorneys'  fees),  and  the  plaintiffs  have  again  ap- 
pealed. 
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300.05  -  Stacy   v.   Williams,    50  F.R.D.    52    (N.D.  Miss.    1970)(three- 
judge   court),   aff'd,   446  F.2d  1366   (5th   Cir.    1971) 

A.  Nos.   WC  6725-K,  WC  6837-K 

B.  Counsel  for  Plaintiffs:  J.  Wesley  Watkins ,  Eugene  M. 

Bogen,  James  L.  Robertson 
(Greenville,  Miss.) 
Counsel  for  Defendants:   James  Rankin  (Jackson,  Miss.) 

M.M.  Roberts  (Hattiesburg,  Miss.) 

C.  Coleman,  Russell  &  Keady,  JJ. 

D.  Opinion,  per  curiam,  April  16,  1970 

Plaintiffs'  attorneys  in  an  action  challenging  the  constitutionality 
of  a  "speaker  ban"  policy  at  the  University  of  Mississippi  sought  attorneys' 
fees  of  $18,280,  to  be  taxed  against  the  Board  of  Trustees  of  Institutions  of 
Higher  Learning.   The  defendant  Board  claimed  that,  under  State  law,  it,  as 
an  agency  of  the  State,  could  be  taxed  neither  costs  nor  attorneys'  fees.  The 
defendant  Board  also  claimed  that  attorneys'  fees  were  not  requested  until 
two  months  after  entry  of  judgment,  and  that,  therefore,  the  court  could  not 
entertain  the  request. 

The  court  ruled  that  Rule  54(d),  Fed.  R.  Civ.  P.,  allowed  it  to  tax 
costs  against  the  defendant  Board  despite  the  state  statute,  and  it  therefore 
taxed  costs  against  the  Board,  but  refused  plaintiffs'  request  to  include  at- 
torneys' fees  as  taxable  costs  under  28  U.S.C.  §  1920. 

The  court  also  ruled  that,  because  attorneys'  fees  would  be  "new 
substantive  relief"  rather  than  correction  of  a  clerical  or  other  error  (the 
court's  original  opinion  and  order  had  not  mentioned  attorneys'  fees).  Rule 
59(e),  Fed,  R.  Civ.  P.,  would  have  to  be  complied  with  in  order  for  the  court 
to  consider  an  allowance  of  such  fees.  Because  plaintiffs  did  not   comply 
with  Rule  59(e)  time  limitations,  plaintiffs'  motion  to  amend  the  court's 
judgment  by  taxing  attorneys'  fees  was  denied. 


-  300.05 


956 


300.06  -  Haining   v.  Roberts,    320  F.  Supp.  1054  (S.D.  mas.  1970) 
(three- judge  court) 

A.  Civil  Action  No.  459A 

B.  Counsel  for  Plaintiffs:  A.  Spencer  Gilbert  (Jackson, 

Miss.) 
Counsel  for  Defendants:  M.M.  Roberts  (Hattiesburg, 

Miss.),  James  E.  Rankin 
(Jackson,  Miss.) 

C.  Clark,  Cox  &  Nixon,  JJ. 

D.  Opinion,  Nixon,  J.,  December  29,  1970 

In  a  decision  declaring  unconstitutional  l-Iississippi 's  Subversive 
Activities  Act  and  reinstating  a  state  employee  who  had  refused  to  sign  the 
state's  loyalty  oath,  the  three-judge  court  found  that  the  defendants  had  not 
been  "malicious,  oppressive,  or  so  'unreasonable  and  obdurately  obstinate' 
as  to  warrant  an  award  for  attorney's  fees,"  and  therefore  taxed  only  court 
costs  against  the  defendants. 

Although  the  loyalty  oath  in  question  was  virtually  identical  to  one 
outlawed  by  the  Supreme  Court  several  years  earlier,  the  district  court  held 
that  the  defendants  had  nonetheless  acted  in  good  faith  in  using  the  oath  be- 
cause, as  the  court  found,  the  defendants  were  not  avjare  of  the  Supreme  Court 
decision  when  they  discharged  the  employee.  [This  approach,  used  by  the  same 
district  court  in  denying  attorneys'  fees  in  Lee  v.  Southern  Home  Sites,  no. 
300.01,  supra,   was  rejected  by  the  fifth  circuit  in  Lee.] 

An  appeal  to  the  fifth  circuit  was  dismissed  on  the  ground  that  the 
appeal  should  have  been  directly  to  the  Supreme  Court.   A  petition  for  certior- 
ari was  filed  in  March  1972. 
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300.07  -  Terry  v.   Eltmood  Cemetery,    307  F.    Supp.    369    (N.D.    Ala. 
1969) 

A.  Civ.   Act.   No.    69-490 

B.  Counsel  for  Plaintiffs:  James  K.  Baker  (Birmingham, 

Ala.),  Jack  Greenberg,  Norman 
Amaker,  James  Nabrlt  (New  York 
City) 
Counsel  for  Defendants:  Sydney  Lavender  (Birmingham, 

Ala.) 

C.  Opinion,  December  22,  1969,  Lynne,  C.J. 


Class  action  for  damages  and  declaratory  and  injunctive  relief  under 
42  U.S.C.  §  1982,  against  the  operator  of  a  cemetery  who  refused  to  bury  black 
soldier  on  the  grounds  that  the  cemetery's  rules  included  a  racially  restric- 
tive covenant.   The  court  held  the  cemetery's  action  unconstitutional,  and, 
in  a  later,  unreported,  order,  awarded  plaintiffs'  counsel  $2,500  in  attorneys' 
fees. 
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300.08  -  Newbem   v.  Lake  Lorelei,   Inc.,   308  F.  Supp.  407  CS.D.  Ohio 
1968) 


A.  Civ.  Act.  Ko.  6871 

B.  Counsel  for  Plaintiffs: 
Counsel  for  Defendants : 


Norris  Muldrow,  Peter  J. 
Randolph  (Cincinnati,  Ohio) 
Ambrose  H.  Lindhorst,  James 
L.  O'Connell,  John  A.  Lloyd, 
Jr.  (Cincinnati,  Ohio) 


C.  Opinion,  Hogan,  J.,  November  14,  1968 


Class  action  under  42  U.S.C.  §  1982  for  injunctive  relief  against 
company  which  refused  to  sell  land  to  black  applicants.  In  a  later,  unre- 
ported order,  the  court  awarded  plaintiffs'  counsel  $1,000  attorneys'  fees. 


300.08 
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300.09  -  Knight  v.   Auaiello,  F.2d  (1st  Cir.,  Jan.    17,   1972) 

A.  No.  71-1108 

B.  Counsel  for  Aopellants :   Michael  Davidson,  Jack  Green- 

berg,  Sylvia  Drew,  Gerald  L. 
Nissenbaum 

C.  Aldrich,  McEntee,  &  Wyzanski,  JJ. 

D.  Opinion,  Per  Curiam,  January  17,  1972 


Appeal  from  a  denial  of  attorneys'  fees  in  a  suit  under  ^2  U.S.C.  § 
1982,  alleging  discrimination  in  renting  apartments.   Plaintiffs  below  were 
awarded  $500  general  damages,  but  the  District  of  Massachusetts  refused  to   , 
award  attorneys'  fees.   The  first  circuit  held  that  the  court  below  had  erred, 
and  remanded  for  an  award  of  attorneys'  fees.   It  also  taxed  as  costs  against 
appellees  attorneys'  fees  for  bringing  the  appeal. 

"The  violation  of  an  important  public  policy  may  in-  / 

volve  little  by  way  of  actual  damages,  so  far  as  a  single 
individual  is  concerned,  or  little  in  comparison  with  the 
cost  of  vindication,  as  the  case  at  bar  illustrates.   If 
a  defendant  may  feel  that  the  cost  of  litigation,  and, 
particularly,  that  the  financial  circumstances  of  an  in- 
jured party  may  mean  that  the  chances  of  suit  being  brought 
or  continued  in  the  face  of  opposition,  will  be  small, 
there  will  be  little  brake  upon  deliberate  wrongdoing.   In 
such  instances  public  policy  may  suggest  an  award  of  costs 
that  will  remove  the  burden  from  the  shoulders  of  the 
plaintiff  seeking  to  vindicate  the  public  right.   We  re- 
gard this  as  such  a  case.  ... 

"As  to  the  amount  of  the  fee,  it  might  be  thought  ap- 
propriate to  compare  with  the  schedule  set  in  the  Criminal 
Justice  Act,  18  U.S.C.  §  3006A(d) ,  without  the  maximum 
limitation,  but  we  leave  such  matters  to  the  district 
court.  ..."    [Footnotes  and  citations  omitted]. 


300.09  - 
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300.10  -  Peoples  v.   Doughtie,  F.   Supp.  (M.D.   Ala.   Nov.   19, 

1971) 

A.  No.  1150-S 

B.  Opinion,  Johnson,  J.,  November  19,  1971 

A  suit  under  A2  U.S.C.  §  1982  for  discrimination  in  apartment 
rentals. 

The  Middle  District  of  Alabama,  Johnson,  J.,  awarded  plaintiffs  $750 
compensatory  damages  (although  monetary  loss  and  expenses  were  small,  plain- 
tiffs suffered  embarrassment  and  humiliation);  $1,000  punitive  damages  ("for 
the  purpose  of  punishment  and  for  the  purpose  of  deterring  others  in  like  con- 
duct"); and  reasonable  attorneys'  fees.   The  court  stated  that  the  defendants' 
argument  that  plaintiffs  were  financially  able  to  pay  their  lawyers  was  not 
persuasive,  as  it  is  the  Fair  Housing  Act,  and  not  42  U.S.C.  §  1982,  which  re- 
quires a  determination  of  plaintiffs'  ability  to  pay  prior  to  assessing  attorn- 
eys' fees. 
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300.11  -  tegues   v.  Bakane,   F.2d  (5th  Cir.  July  27,  1971) 

A.  No.  30375 

B.  Brown,  Clark  &  Coleman,  JJ. 

C.  Opinion,  Coleman,  J.,  July  27,  1971 

Appeal  from  the  Northern  District  of  Alabama,  which  had  denied  a 
preliminary  injunction  against  defendants  in  a  suit  alleging  discrimination 
in  the  sale  of  houses  under  42  U.S.C.  §§  1981  and  1982  and  §  804Ca)  of  the 
Fair  Housing  Act  of  1968,  on  the  ground  that  plaintiffs  had  not  proved  they 
were  entitled  to  relief.   Defendants  had  offered  the  property  in  dispute  for 
sale  to  plaintiffs  the  day  after  the  instant  appeal  was  filed,  and  the  fifth 
circuit  therefore  dismissed  the  appeal  as  moot. 

As  to  damages  and  attorneys'  fees,  the  fifth  circuit  stated  that 
these  issues  were  not  mooted  by  plaintiffs'  acquisition  of  the  property,  but 
that  the  record  failed  to  show  discrimination  against  or  damage  to  plaintiffs. 
Citing  Lee   v.  Southern  Home  Sites   Corp.,   No.  300.01,  supra,    the  fifth  circuit 
indicated  that  attorneys'  fees  should  have  been  awarded  in  the  case  had  the 
plaintiffs  met  their  burden  of  proof. 


-  300.11 
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300.12  -  Hammond  v.   Rousing  Authority  &  Urban  Benaual  Agenay  of 
Larie  County^    Oregon,    328  F.    Supp.    586    (D.   Oregon  1971) 

A.  Civil  Nos.  70-264,  70-265 

B.  Counsel  for  Plaintiffs:   Robert  L.  Ackemian  (Spring- 

field, Oregon) 
Counsel  for  Defendants:  Miller,  Moulton  &  Andrews 

(Eugene,  Oregon) 

C.  Opinion,  Goodwin,  J.,  April  2,  1971 


Suit  under  A2  U.S.C.  §  1983,  alleging  that  defendants  violated  the 
equal  protection  clause  of  the  fourteenth  amendment  by  fixing  rentals  for  wel- 
fare recipients  at  a  higher  rate  than  for  non-welfare  recipients  who  had  the 
same  income.   The  district  court,  Goodwin,  J.,  ruled  that  the  rent  schedules 
were  arbitrary  and  a  violation  of  the  fourteenth  amendment,  but  found  injunc- 
tive relief  inappropriate  as  defendants  had  already  voluntarily  adopted  uni- 
tary rent  schedules.   It  also  found  that  plaintiffs  had  "proven  no  substan- 
tial damage,"  but  had  "incurred  substantial  expenses  in  bringing  this  litiga- 
tion," and  therefore  awarded  attorneys'  fees  of  $1,000. 


300.12 


963 


300.13  -  NAACP  V.  Allen,  F.    Supp.  (M.D.    A-la.   March  2A,    1972) 

A.  Civil  Action  No.  3561-N 

B.  Counsel  for  Plaintiffs:   Morris  Dees,  Joseph  J.  Levin 

(Montgomery,  Ala.) 

C.  Opinion,  Johnson,  J.,  March  2A,  1972 

In  a  suit  under  42  U.S.C.  §  1983  to  desegregate  the  Alabama  Depart- 
ment of  Public  Safety  and  the  Highway  Patrol,  the  court  awarded  plaintiffs 
$889.67  costs  and  $3,500  attorneys'  fees. 

Defendants  argued  that  attorneys'  fees  should  not  be  awarded,  as 
there  was  no  showing  of  bad  faith  on  their  part.   The  court  found,  however, 
that  the  all-white  composition  of  the  Department  and  Patrol 

".  .  .  constitute[s]  a  substantial  showing  by  plaintiffs 
of  bad  faith  on  the  part  of  defendants  and  their  prede- 
cessors in  office.   In  addition,  because  the  constitu- 
tional principles  applicable  to  the  case  sub  judice   were 
clear  long  before  this  suit  was  filed  .  .  .  and  because 
defendants  unquestionably  knew  and  understood  that  their 
discriminatory  practices  violated  the  Fourteenth  Amend- 
ment to  the  United  States  Constitution,  their  defense  of 
this  lawsuit  amounts  to  unreasonable  and  obdurate  conduct 
which  necessitated  the  expense  of  litigation.   Consequent- 
ly, because  of  defendants'  bad  faith,  this  case  is  an  ap- 
propriate one  for  the  awarding  of  a  reasonable  attorneys' 
fee. 

"This  Court,  however,  feels  that  the  attorneys'  fee 
award  should  be  premised  on  a  broader  basis  than  defend- 
ants' bad  faith.   When  plaintiffs,  through  the  prosecu- 
tion of  a  lawsuit,  benefit  the  class  they  represent  and 
effectuate  a  strong  congressional  policy,  they  are  entit- 
led to  attorneys'  fees  regardless  of  defendants'  good  or 
bad  faith.   Indeed,  under  such  circumstances,  the  award 
loses  much  of  its  discretionary  character  and  becomes  a 
part  of  the  effective  remedy  a  court  should  fashion  to 
encourage  public-minded  suits  and  to  carry  out  congres- 
sional policy. 

"In  the  present  case,  the  benefit  accruing  to  plain- 
tiffs' class  is  substantial  and  important.   Employment 
discrimination  based  upon  race  is  reprehensible  on  any 
level,  and  especially  so  when  practiced  by  state  govern- 
ment.  Those  plaintiffs  acting  in  the  capacity  of  private 
attorneys  general,  who  establish  the  existence  of  such 
discrimination  by  a  state  agency  and  who,  through  litiga- 

[Continued] 
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tion,  procure  relief  froin  its  onerous  effects,  not  only 
provide  the  members  of  their  class  with  added  employment 
opportunities,  but  also  relieve  them  of  the  badge  of  op- 
probrium which  necessarily  attaches  to  a  group  discrimina- 
torily  excluded,  solely  by  reason  of  their  race,  from  par- 
ticular fields  of  endeavor. 

"In  addition,  congressional  policy  strongly  favors  the 
vindication  of  federal  rights  violated  under  color  of 
state  law,  hi   U.S.C.  §  1983,2/  and,  more  specifically, 
the  enforcement  and  protection  of  the  right  to  equal  job 
opportunities,  42  U.S.C.  §§  2000e,  e-1  to  e-15.^/   Surely, 
this  congressional  policy  is  as  compelling  as  that  embod- 
ied in  A2  U.S.C.  §  1982  and  given  effect  by  an  award  of 
attorneys'  fees  in  Lee   v.  Southern  Heme  Sites,   supra.    Con- 
sequently, because  the  benefit  to  plaintiffs'  class  is 
significant,  and  because,  in  bringing  this  suit,  plain- 
tiffs have  promoted  the  purposes  of  congressional  legis- 
lation, the  case  sub  judioe   clearly  falls  among  those 
meant  to  be  encouraged  under  the  principles  articulated 
in  Piggie  Park  Enterprises,   Inc.    and  Mills   and  expanded 
upon  in  Southern  Home  Sites   and  Bradley   v.  School  Bd.    of 
Richmond. 


"T_l     With  regard  to  an  award  of  attorneys'  fees,  it  is  of 
no  consequence  that  42  U.S.C.  §  1983,  the  statute  un- 
der which  plaintiffs  filed  this  suit,  is  silent  on  the 
availability  of  such  an  award.  See   Long  v.  Georgia  Kraft 
Co.,  Civil  No.  71-1A76,  5th  Cir. ,  Jan.  28,  1972,  and  the 
many  cases  cited  therein;  Knight  v.  Auciello,  40  U.S.L. 
Week  2453  (1st  Cir.  Jan.  17,  1972). 

"8/  Title  VII  of  the  Civil  Rights  Act  of  1964  provides  for 
the  allowance  of  a  reasonable  attorneys'  fee.   Conse- 
quently, had  the  state  officials  involvedin  this  case  been 
subject  to  suit  under  Title  VII,  they  also  would  have  been 
exposed  to  liability  for  attorneys'  fees.   This  Court  sees 
no  justification  for  holding  state  governments  to  lower 
standards  than  are  required  of  private  employers,  nor  for 
subjecting  them  to  any  less  liability  than  that  to  which 
private  employers  are  exposed.   The  same  policies  support- 
ing a  grant  of  attorneys'  fees  in  Title  VII  cases  apply  to 
employment  discrimination  cases  brought  under  42  U.S.C.  §§ 
1981,"  1983. 


[Continued] 
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"Other  circumstances  also  render  an  allowance  of  at- 
torneys' fees  appropriate.   The  prosecution  of  the  kind 
of  case  involved  here,  like  that  of  the  desegregation 
suits  described  in  Bradley,    'is  an  enterprise  on  which 
any  private  individual  should  shudder  to  embark. '   Be- 
cause the  probability  of  a  large  damage   recovery  is  re- 
mote, absent  court-awarded  attorneys'  fees,  plaintiffs 
or  their  lawyers  who  bring  class  actions  seeking  to  pre- 
serve civil  liberties  usually  must  make  substantial  fin- 
ancial sacrifices.   In  addition,  a  lawyer  representing 
black  plaintiffs  in  an  employment  discrimination  case,  or 
in  any  civil  rights  litigation,  is  likely  to  suffer  social, 
political  and  community  ostracism.   This  likelihood  is 
multiplied,  of  course,  in  a  case  such  as  the  present  one 
in  which  plaintiffs  have  sued  high-ranking  state  offici- 
als and  have  alleged  and  proved  racial  discrimination. 
Even  more  damaging  to  an  attorney  involved  in  such  liti- 
gation is  the  probability  that  he  will  be  estranged  from 
other  members  of  his  profession  who  are  unwilling  to  par- 
ticipate in,  or  even  lend  moral  support  to,  suits  seek- 
ing to  vindicate  the  public  good.   Because  of  these  fac- 
tors and  the  paucity  of  damage  awards  in  civil  rights 
suits,  private  plaintiffs  and  lawyers  generally  spurn  in- 
volvement with  them.   Consequently,  as  pointed  out  in  Sims 
V.  Amos,    in  order  to  encourage  pro  bono  publico   litiga- 
tion and  to  carry  out  congressional  policy,  an  award  of 
attorneys'  fees  is  essential." 
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300.14  -  Pina   v.  Bomsi ,   F.  Supp.  (D.  Mass.  July  9,  1969) 

A.  Civ.  A  .  No.  69-666-G 

B.  Counsel  for  Plaintiffs:   Joseph  Steinfield  (Bostoti; 

Mass .) 
Counsel  for  Defendants:   Paul  V.  Salter,  Harold  Kras- 

now  (Boston,  Mass.) 

C.  Opinion,  Garrity,  J.,  July  9,  1969 


Suit  alleging  racial  discrimination  in  the  rental  of  housing  under 
42  U.S.C.  §  1982.   The  District  of  Massachusetts,  Garrity,  J.,  awarded  plain- 
tiffs damages  in  the  amount  of  $1,052.60,  Including  attorneys'  fees  of  $350. 

"That  nay  not  seem  like  a  large  fee  in  the  light  of  the 
hours  spent  by  Mr.  Steinfield  in  the  case,  although  I  do 
not  know  that  it  is  a  small  fee  either,  but  this  award 
of  attorneys'  fees  is  not  a  finding  by  the  Court  as  to 
the  reasonable  value  of  Mr.  Steinfield 's  services.   I  do 
not  undertake  to  rule  upon  the  reasonable  value  of  his 
services.   I  simply  rule  that  only  to  the  extent  of  .  .  . 
$350  .  ...  is  that  amount  properly  chargeable  to  the  de- 
fendant Homsi.   That  means  that  Mr.  Steinfield's  bill 
might  properly  be  greater  than  that  amount  or  that  the 
reasonable  value  of  his  services  might  be  greater  than 
the  amount  awarded,  but  the  question  here  is  what  amount 
is  properly  chargeable  under  the  circumstances  to  the 
defendant. 

"On  that  issue,  I  consider  relevant  the  offer  made,  at 
least  by  June  20th,  if  not  earlier,  by  Mr.  Homsi  to  rent 
this  apartment  to  the  Pinas.   I  do  not  for  a  moment  con- 
clude that  the  Pinas  were  in  any  sense  obligated  to  accept 
his  offer  or  that  they  were  in  any  way  unwarranted  or  un- 
justified in  determining  that  they  would  prefer  to  live 
elsewhere  than  in  Mr.  Homsi's  apartment.   However,  in  view 
of  the  time  spent,  the  pleadings  spent,  the  complexity  of 
this  matter,  and  the  ability  with  which  Mr.  Steinfield 
has  conducted  the  case,  I  award,  as  I  say,  a  total  attor- 
ney's fee  of  $350  .  .  .." 
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300.15    -  Lyle  v.   Tereei,   327  F.   Supp.    683   (D.   Minn.    1971) 

A.  No.  4-69-Civ.-306 

B.  Counsel  for  Plaintiff:   William  Merlin  (l-Iinneapolis , 

Minn. ) 
Counsel  for  Defendants:   Harold  C.  Evarts,  Robert  M. 

Skare,  Allen  D.  Barnard  (Minn- 
eapolis, Minn.) 

C.  Opinion,  Neville,  J.,  April  17,  1971 

Suit  under  42  U.S. C.  §  1983  charging  harrassment  by  police  officials 
of  black  musician  who  was  stopped  by  police  nine  times  in  a  nine-month  period, 
allegedly  without  reason.   A  jury  returned  a  verdict  against  the  defendants, 
and  awarded  the  plaintiff  $A,000  damages. 

Ruling  on  plaintiff's  request  for  attorneys'  fees,  the  District  of 
Minnesota,  Neville,  J.,  stated: 

"Section  1983  has  no  provision  for  allowance  of  attorneys 
fees.   There  is  a  line  of  cases,  however,  where  attorneys 
fees  have  been  awarded  to  a  successful  civil  rights  liti- 
gant where  the  action  has  been  brought  under  §  1983.   For 
the  most  part  these  authorities  relate  to  racial  discrim- 
ination in  educational  institutiona,  but  they  are  none 
the  less  Section  1983  cases  and  fees  are  allowed  in  Llie 
court's  discretion.   They  are  allowed  not  simply  to  penal- 
ize litigants,  but  to  encourage  individuals  injured  by 
racial  discrimination  to  seek  judicial  relief. 


"{Tlhe  same  arguments  [the  'private  attorneys  general'  con- 
cept and  advancement  of  the  public  interest]  pervade  the 
Section  1983  decisions  allowing  attorney  fees  despite  the 
lack  of  express  statutory  authority  therefor.   The  court 
feels  that  a  reasonable  attorney's  fee  should  be  allowed 
in  this  case. 

"...  Defendants'  counsel  stated  in  open  court  that  plain- 
tiff's counsel  had  been  retained  by  plaintiff  on  a  contin- 
gent fee  basis,  which  was  not  denied.   The  court  observed 
that  plaintiff's  counsel  undertook  and  proceeded  with  the 
case  with  vigor  and  ingenuity,  granted  that  soriie  of  his  ef- 
forts including  a  number  of  pretrial  motions  were  abortive 
and  perhaps  ill  advised.   Though  he  represented  his  client 
well  and  with  sincerity,  the  court  cannot  possibly  award 
plaintiff  any  such  amount  as  he  is  requesting  [$11,280  for 
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10  1/2  days  trial  time,  53  1/4  hours  preparation  time, 
and  200  hours  of  a  young  associate's  time].   Having  in 
mind  the  size  of  the  verdict,  the  services  rendered,  the 
defenses  raised  and  all  the  circumstances,  the  court  al- 
lows plaintiff  an  attorney's  fee  of  $1,000,  to  be  added 
to  the  present  judgment.   As  to  out-of-pocket  expenses, 
those  which  can  be  taxed  as  costs  ought  to  be  so  treated; 
no  allowance  for  such  otherwise  can  be  made. 
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300.16  -  Ojeda  v.   Hackney,   'iSZ  F.2d  9A7    (5th  Ciyr.    1972) 

A.  No.  71-1669 

B.  Counsel  for  Appellant:   R.  M.  Helton  (Wichita  Falls, 

Texas) 
Counsel  for  Appellees:   Crawford  Martin,  Pat  Bailey 

(Austin,  Texas) 

C.  Thornberry,  Morgan  &  Clark,  JJ. 

D.  Opinion,  Per  Curiam,  January  5,  1972 

Appeal  of  the  Northern  District  of  Texas'  denial  of  attorneys'  fees 
in  a  suit  which  established  the  right  of  a  class  of  some  22,000  welfare  recip- 
ients to  recover,  retroactively,  $2,519,000  in  welfare  benefits.   Plaintiff  be- 
low had  contracted  with  lier  attorney  to  pay  25  percent  of  her  recovery  as  legal 
fees,  but  the  attorney,  claiming  he  had  secured  monetary  benefits  for  the  en- 
tire class  he  represented,  and  it  would  therefore  be  unfair  to  require  the 
named  plaintiff  to  shoulder  the  whole  burden,  sought  attorneys'  fees  of  from 
three  to  five  percent  of  the  monetary  "fund"  created  by  his  efforts. 

Defendants  countered  that:   (1)  a  similar  class  action  had  been  filed 
shortly  after  the  instant  suit,  and  plaintiff's  attorney  could  not  therefore 
claim  to  represent,  and  recover  from,  the  entire  class;  (2)  payment  of  AFDC 
funds  to  plaintiff's  attorney  would  violate  various  provisions  of  Texas  law;  (3) 
deduction  of  a  percentage  of  AFDC  funds  from  individual  recipients  for  payment 
of  attorneys'  fees  would  violate  federal  laws  prohibiting  requiring  a  welfare 
recipient  to  spend  his  grant  in  a  certain  manner;  and  (4)  some  of  the  "fund" 
created  had  already  been  disbursed,  thereby  making  assessment  of  fees  impossible. 

The  Northern  District  of  Texas,  Hughes,  J.,  dismissed,  without  pre- 
judice, plaintiff's  Motion  for  Attorneys'  Fees,  stating 

".  .  .  the  attorney  for  the  Plaintiffs  .  .  .  performed  le- 
gal services  in  his  conduct  of  representing  the  Plaintiffs 
...  in  the  amount  of  Ten  Thousand  .  .  .  Dollars  ($10,000. 
00);  however,  the  Court  is  of  the  opinion  and  hereby  finds 
that  there  is  no  way  under  presently  existing  laws  that  the 
attorney  for  the  Plaintiffs  can  be  awarded  attorneys'  fees 
payable  by  the  State  of  Texas  or  the  Texas  Department  of 
Public  Welfare.  ..." 


ing: 


On  appeal,  the  Fifth  Circuit  vacated  the  judgment  and  remanded,  stat- 

"On  this  appeal  appellant  contends  that  the  district 
judge,  as  a  federal  chancellor,  possesses  an  equitable 
discretion  to  award  attorneys'  fees  in  a  class  action 
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suit  despite  the  provisions  of  State  legal  restraints. 
We  agree.   The  matter  is  committed  to  the  unfettered  dis- 
cretion of  the  district  judge. 

".  .  .  [T]he  district  judge  may  have  incorrectly  con- 
ceived that  the  State  legal  proscriptions  deprived  the 
court  of  such  discretion.   If  this  is  true,  this  court 
cannot  determine  in  the  first  instance  how  the  district 
judge  would  exercise  such  discretion." 

The  circuit  court  also  gave  some  "general  observations"  to  guide  the  district 
court  on  remand: 

"It  would  initially  be  important  to  determine  whether  or 
not  al].  or  any  part  of  these  public  funds  have  been  dis- 
bursed by  the  State  to  the  claimants.   If  they  have  not, 
the  district  court  in  its  discretion  could  certainly  or- 
der the  State  to  pay  the  monies  belonging  to  these  claim- 
ants in  a  manner  which  would  assure  payment  of  the  attor- 
neys' fees  before  the  claimants'  funds  are  disbursed  to 
widely  scattered  and  probably  insolvent  individuals.  The 
district  court  may  deem  equity  requires  that  the  claim- 
ants pay  their  pro  rata  share  of  his  fee  from  their  re- 
sources if  some  equitable  means  to  accomplish  this  can  be 
confected.   We  do  however  agree  with  the  State  of  Texas 
that,  if  the  funds  payable  to  these  principals  have  been 
paid  out,  the  attorney  may  not  obtain  his  fees  from  those 
funds  appropriated  solely  to  administer  the  Texas  Welfare 
Department  as  the  appellant's  attorney  contended.   Quite 
another  problem  would  be  presented  if  it  turns  out  that  a 
part,  but  not  all,  of  the  funds  have  been  paid  out  to 
claimants,  since  it  would  be  patently  unfair  to  require 
only  those  claimants  whose  share  of  the  funds  remains  un- 
disbursed to  bear  the  entire  brunt  of  the  payment  of  such 
fees.   Of  course,  if  any  payments  have  been  made  to  claim- 
ants the  district  court  may  decide  that  the  attorney  was 
not  diligent  in  promptly  raising  the  issue  of  his  entitle- 
ment to  fees  when  the  order  requiring  payment  was  first^^ 
entered  and  that  equity  should  not  come  to  his  aid  now." 
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300.17  -  Wyatt   v.  Stiokney ,   F.  Supp. 

(M.D.  Ala.  April  13,  1972) 

A.   No.  3195-N 


F.  Supp. 


B.  Counsel  for  Plaintiffs:   George  W.  Dean,  Jr.  (Destin, 

Fla.) 
Counsel  for  Defendants:   Joseph  D.  Phelps,  Jerry  Wood 

(Montgomery,  Ala.) 

C.  Order  &  Decree,  Johnson,  J.,  April  13,  1972 


Class  action  alleging  that  the  treatment  afforded  the  mentally  ill 
and  retarded  involuntarily  committed  to  institutions  in  Alabama  failed  to  m^et 
minimum  medical  and  constitutional  standards.   The  Middle  District  of  Alabama, 
Johnson,  J.,  treated  the  case  in  two  separate  decrees:   one  dealing  with  Part- 
low  State  School  and  Hospital  (for  the  mentally  retarded) (No.  A,  below);  and 
the  other  dealing  with  Bryce  Hospital  and  Searcy  Hospital  (for  the  mentally/' 
111  (No.  B,  below) . 


A.  Wyatt  V.  Stickney ,   

A.  No.  3195-N 


F.  Supp. 


(M.D.  Ala.  April  13,  1972) 


B.   Counsel  for  Plaintiffs:   George  W.  Dean,  Jr.  (Destin, 

Fla.) 
Counsel  for  Defendants:   Joseph  D.  Phelps,  Jerry  Wood 

(Montgomery,  Ala.) 

-C.   Order  &  Decree,  Johnson,  J.,  April  13,  1972 

Class  action  alleging  that  the  treatment  afforded  the  mentally  retard- 
ed in  Partlow  State  School  and  Hospital  failed  to  meet  minimum  medical  and  con- 
stitutional standards.   The  court  found  that: 

".  .  .  people  involuntarily  committed  through  noncriminal 
procedures  to  institutions  for  the  mentally  retarded  have 
a  constitutional  right  to  receive  such  individual  habili- 
tation  as  will  give  each  of  them  a  realistic  opportunity 
to  lead  a  more  useful  and  meaningful  life  and  to  return 
to  society." 

The  court  then  found  that  "conditions  at  Partlow  are  grossly  substandard^,"  a 
fact  to  which  defendants  ".  .  .  [c]oramendably  .  .  .  offered  no  rebuttal. 

The  court  ordered  the  implementation  of  minimum  medical  and  constitu- 
tional standards  at  Partlow,  emphasizing  that  "these  standards  are,  indeed,  mini- 
mums  only  peripherally  approaching  the  ideal  to  which  defendants  should  aspire. 
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The  court  stated  that  a  lack  of  operating  funds  would  not  Justify  delay  in  im- 
pelementation  of  such  standards. 

To  aid  in  the  implementation  of  the  new  standards,  the  court  appoint- 
ed a  seven-member  "standing  human  rights  committee  to  guarantee  that  residents 
are  afforded  constitutional  and  humane  habilitation."  The  human  rights  commit- 
tee was  to,  among  other  duties,  hear  complaints  of  residents  and  oversee  the  pro- 
grams of  the  hospital. 

Because  "[f]ederal  courts  are  reluctant  to  assume  control  of  any  or- 
ganization, but  especially  one  operated  by  a  state,"  the  court  reserved  ruling 
on  plaintiffs'  request  for  appointment  of  a  special  master  and  professional  ad- 
visory committee  to  "oversee  the  implementation  of  minim.um  constitutional  stand- 
ards" at  Partlow.    For  the  same  reason,  it  reserved  ruling  on  plaintiffs'  re- 
quest that  the  State  be  enjoined  from  spending  any  funds  on  "nonessential  func- 
tions of  the  state"  and  that  the  State  be  ordered  to  "sell  or  encumber  portions 
of  its  extensive  land  holdings,"  so  as  to  ensure  adequate  money  for  implementa- 
tion of  the  court's  order.   If,  however,  the  State  failed  to  implement  the  court- 
ordered  changes  itself,  the  court  warned  that  "affirmative  steps,  including  ap- 
pointing a  master,"  would  be  taken,  "to  ensure  that  proper  funding  is  realized 
and  that  adequate  habilitation  is  available  for  the  mentally  retarded  of  Alabama.' 

As  additional  relief,  the  court  stated  that  attorneys'  fees  would  be 
awarded  successful  plaintiffs.   "The  basis  for  the  award  and  the  amount  thereof 
will  be  considered  and  treated  in  a  separate  order." 


B.  Vhjatt   V.  Stiokney ,   F.  Supp.  (M.D.  Ala.  April  13,  1972) 

A.  No.  3195-N 

B.  Counsel  for  Plaintiff:  George  W.  Dean,  Jr.  (Destin, 

Fla.) 
Counsel  for  Defendants:  Joseph  D.  Phelps,  Jerry  Wood 

(Montgomery ,  Alabama) 

C.  Order  &  Decree,  Johnson,  J.,  April  13,  1972 

Separate  part  of  the  same  suit  treated  in  300.17(A),  immediately  above, 
wherein  the  same  results  were  reached  for  Bryce  Hospital  and  Searcy  Hospital  as 
for  Partlow  State  School  and  Hospital,  for  the  same  stated  reasons. 

The  only  difference  in  the  two  decrees,  aside  from  some  changes  in 
language,  was  that  in  this  portion  of  the  suit  the  plaintiffs  had  asked  that  the 
state  be  enjoined  from  committing  anyone  else  to  Bryce  and  Searcy  Hospitals  until 
"such  time  as  adequate  treatment  is  supplied  in  those  hospitals."  The  court  de- 
nied the  plaintiffs'  request,  on  the  ground  that  "...  because  of  the  alterna- 
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tives  to  commitment  commonly  utilized  in  Alabama,  as  well  as  in  other  states, 
the  Court  is  fearful  that  granting  plaintiffs'  request  at  the  present  time 
would  serve  only  to  punish  and  further  deprive  Alabama's  mentally  ill." 

As  in  the  first  portion  of  the  case,  the  court  ruled  that  attorneys' 
fees  would  be  awarded  successful  plaintiffs,  with  "[t]he  basis  for  the  award 
and  the  amount  thereof  .  .  .  considered  and  treated  in  a  separate  order." 


Wyatt   V.  Stickney,    344  F.  Supp.  387  (M.D.  Ala.  1972) 

A.  Civil  Action  No.  3195-N 

B.  Counsel,  supra 

In  considering  an  award  of  attorneys'  fees  for  prosecution  of  the 
above  cases,  the  Middle  District  of  Alabama,  Johnson,  J.,  found  that  bad 
faith  was  present  because  of  defendants'  failure  to  upgrade  the  facilities 
involved  prior  to  institution  of  the  suits,  but  awarded  fees  on  the  benefit, 
or  private  attorney  general,  theory: 

"Plaintiffs  bringing  suits  to  enforce  a  strong  national 
policy  often  benefit  a  class  of  people  far  broader  than 
those  actually  involved  in  the  litigation.   Such  plain- 
tiffs, who  are  said  to  act  as  'private  attorneys  gener- 
al,' rarely  recover  significant  damage  awards.   Moreov- 
er, if  a  violation  of  civil  rights  is  alleged  or  if  some 
other  challenge  to  constituted  authority  is  involved, 
these  plaintiffs  and  their  attorneys  may  confront  oth- 
er, more  personal  obstacles  to  the  maintenance  of  their 
-  public-minded  suits.   Consequently,  in  order  to  elimin- 
ate the  impediments  to  pro  bono  publiao   litigation  and 
to  carry  out  congressional  policy,  an  award  of  attorneys' 
fees  not  only  is  essential  but  also  is  legally  required. 


"Despite  plaintiffs'  having  benefitted  so  many  people, 
however,  they  neither  sought  nor  recovered  any  damages. 
Nevertheless,  the  expenses  they  incurred  in  vindicating 
the  public  good  were  considerable.   To  burden  only  plain- 
tiffs with  these  costs  not  only  is  unfair  but  also  is  le- 
gally impermissible."   [Citations  omitted.] 

The  court  awarded  a  total  of  $36,754.62  paid  plaintiffs'  three  attorneys, 
using  as  a  guide  the  Criminal  Justice  Act's  provision  for  $20  per  hour  for 
out-of-court  work  and  $30  per  hour  for  in-court  work: 

[Cont'd] 
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"Factors  relevant  to  the  Court's  determination  generally 
are  the  same  as  those  covering  grants  of  attorneys'  fees 
in  commercial  cases.   They  include  the  intricacy  of  the 
case  and  the  difficulty  of  proof,  the  time  reasonably  ex- 
pended in  the  preparation  and  trial  of  the  case,  the  de- 
gree of  competence  displayed  by  the  attorneys  seeking 
compensation  and  the  measure  of  success  achieved  by  these 
attorneys.   In  public  interest  cases,  courts  also  should 
consider  the  benefit  inuring  to  the  public,  the  personal 
hardships  that  bringing  this  kind  of  litigation  causes 
plaintiffs  and  their  lawyers,  and  the  added  responsibil- 
ity of  representing  a  class  rather  than  only  individual 
plaintiffs . 

"...  Plaintiffs'  attorneys  have  navigated  through  a 
heretofore  uncharted  course  and,  in  the  process,  have 
helped  establish  minimum  constitutional  standards  for 
mental  health  institutions.   These  attorneys  have  exhib- 
ited professional  conscientiousness  throughout  the  liti- 
gation, and  their  toil,  along  with  that  of  others,  has 
culminated  in  an  incalculable  benefit  to  the  people  of 
Alabama . 


"In  attempting  to  determine  what  is  a  reasonable  fee 
under  the  circumstances,  this  Court  is  impressed  with  the 
philosophy  underlying  the  Criminal  Justice  Act.   That  Act 
provides  for  compensation  to  attorneys  appointed  to  rep- 
resent indigent  criminal  defendants.   The  Act's  legislative 
history  makes  clear  that  although  the  amount  provided,  $30 
per  in  court  hour  and  $20  per  out-of-court  hour,  is  below 
normal  levels  of  compensation  in  legal  practice,  it  never- 
theless is  considered  a  reasonable  basis  upon  which  law- 
yers can  carry  out  their  professional  responsibility  with- 
out either  personal  profiteering  or  undue  financial  sacri- 
fice. 


"On  the  basis  of  the  fee  schedule  set  forth  in  the  Act, 
therefore,  this  Court  has  determined  that  a  reasonable  fee 
in  this  case  is  $30  per  in-court  hour  and  $20  per  out-of- 
court  hour.   In  establishing  this  fee,  however,  the  Court 
is  careful  to  note  that  the  Criminal  Justice  Act  furnishes 
only  a  very  flexible  standard.   In  a  particular  case,  a 
reasonable  fee  may  vary  either  way  from  that  provided  by 
the  Act."   [Citations  and  footnotes  omitted.] 

The  Court  also  noted,  in  a  footnote,  that 
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"[t]he  able  and  invaluable  assistance  which  plaintiffs' 
attorneys  received  from  amici  in  this  case  in  no  way 
detracts  from  the  quality  of  their  effort.   The  Court 
is  constrained,  however,  to  comment  generally  on  the 
number  of  lawyers  for  whom  plaintiffs  seek  attorneys' 
fees.   Because  this  case  is  so  complex  and  the  time  re- 
quired to  meet  various  deadlines  so  great,  the  Court 
feels  that  the  number  of  lawyers  utilized  by  plaintiffs 
was  necessary.   In  another  case  in  which  attorneys'  fees 
are  appropriate,  the  same  may  not  be  true.   The  Court 
must  decide  on  an  ad  hoc  basis  whether  the  number  of  at- 
torneys employed  and  the  time  expended  by  them  were  reas- 
onable." 
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300.18  -  Caddis   v.  Wijman,    336  F.  Supp.  1225  (S.D.N.Y.  1972) 

A.  No.  69  Civ.  2921 

B.  Counsel  for  Plaintiffs:   Legal  Aid  Society  of  West- 

chester County  (White  Plains, 
N.Y.) 
Counsel  for  Defendants:   Louis  J.  Lefkowitz,  William 

J.  Stutman  (New  York,  N.Y.) 

C.  Opinion,  Bonsai,  J.,  January  25,  1972 

After  a  three-judge  court,  304  F.  Supp.  717  (S.D.N.Y.  1969),  had  en- 
joined the  New  York  Social  Services  Department  from  withholding  welfare  funds 
from  those  who  did  not  meet  residency  requirements,  the  Department,  antici|pat- 
ing  new  legislation,  withheld  those  funds. 

■i 

Plaintiffs  moved  to  have  defendants  held  in  contempt.  The  court ^ 
Bonsai,  J.,  held  defendants  in  contempt,  and  ordered  them  to  purge  them-  ' 
selves  by  disbursing  the  withheld  funds. 

The  court  denied  plaintiffs'  motion  for  attorneys'  fees: 

"The  evidence  indicates  that  defendants'  denial  of  aid 
was  due  to  bureaucratic  anticipation  of  the  new  legisla- 
tion and  not  to  wilful  disobedience  or  defiance  of  the  in- 
junction of  the  three-judge  court  (see  Suyibecm  Corp.   v. 
Colden  Rule,    252  F.2d  467  (2d  Cir.  1958)).   There  is  no 
statutory  basis  for  awarding  attorneys'  fees  in  proceed- 
ings against  public  officials  (see  Miller   v.  Amusement  En- 
terprises,  426  F.2d  534  (5th  Cir.  1970)).   The  Legal  Aid 
Society  of  Westchester  County,  attorneys  for  plaintiff  and 
plaintiff- interveners,  is  an  GEO  funded  organization,  and 
the  individual  attorneys  from  the  Legal  Aid  Society  who 
were  involved  in  the  action  did  not  expend  any  of  their 
own  private  funds.   Accordingly,  the  court,  in  the  exer- 
cise of  its  discretion,  denies  plaintiffs'  application  for 
attorneys'  fees.  Ojeda   v.  Hackney,    452  F.2d  947  (5th  Cir. 
1972);  Williams   v.  Kimbrough,    415  F.2d  874,  875  (5th  Cir. 
1970);  Lee   v.  Southern  Home  Sites  Corp.,   429  F.2d  290,  295 
(5th  Cir.  1970)." 
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300.19  -  Smith  v.   Uill,    285  F.    Supp.    556    (E.D.N.C.    1968) 

A.  Civ.   A.    No.    2056 

B.  Counsel  for  Plaintiffs:   J.  LeVonne  Chambers  CChar- 

lotte,  N.C.),  Samuel  S. 
Mitchell  (Raleigh,  N.C.), 
Jack  Greenberg,  Michael  Melts- 
ner,  Melvyn  Zarr  (New  York, 
N.Y.),  Anthony  G.  Amsterdam 
(Stanford,  Calif.) 
Counsel  for  Defendants:   D.  K.  Stewart,  Everette  L. 

Doffermyre  (Dunn,  N.C.) 

C.  Opinion,  Hemphill,  J.,  April  11,  1968 

Class  action  against  various  officials  of  the  town  of  Dunn,  North  Caro- 
lina, seeking  to  enjoin  enforcement  of  the  tovm's  vagrancy  ordinance  on  the 
ground  that  it  was  unconstitutionally  vague. 

The  district  court,  Hemphill,  J.,  found  that  the  ordinance  "is  vague 
and  overbroad,  restrains  freedom  of  movement,  subjects  persons  to  arrest  and  de- 
tention on  suspicion,  in  effect  requires  a  suspect  to  establish  his  own  innocence, 
requires  compulsory  employment,  creates  a  crime  of  the  status  of  indigency  and 
imposes  sanctions  upon  poor  people  which  do  not  apply  to  those  with  wealth  in 
violation  of  a  variety  of  provisions  of  the  Constitution  of  the  United  States  in- 
cluding privilege  and  immunities  guaranteed  by  the  Constitution  of  the  United 
States  of  America." 

"A  man's  mere  property  status,  without  more,  cannot  be 
used  by  a  State  [or  a  municipality]  to  test,  qualify  or 
limit  his  rights  as  a  citizenof  the  United  States.   To 
compel  one  to  guess,  on  peril  of  prosecution,  what  the  com- 
munity expects,  is  to  exact  a  clairvoyance  with  which  most 
are  not  gifted.   The  fact  that  the  class  of  citizens  here 
represented  may  be  of  the  public  concern,  strengthens  their 
cause,  for  the  mighty  and  the  powerful  seldom  find  need  for 
the  protections  of  the  Constitution. 


"The  vice  of  a  statute  or  ordinance  which  permits  the 
public  and  courts  such  arbitrary  and  oppressive  censorial 
power  over  a  body  of  citizens  is  compounded  by  the  poten- 
tial that  the  power  will  be  used  to  repress  free  speech 
and  other  conduct  of  the  citizen  protected  by  the  federal 
Constitution.  .  .  .   Few  will  risk  the  possibility  of  crim- 
inal prosecution  by  obstinate  endurance  in  unpopular  con- 
duct if  they  know  that  their  activities  may  displease  those 
who,  under  the  Dunn  vagrancy  ordinance,  have  dictatorial 
control  over  the  streets  and  public  places."   [Citations 
omitted. ] 
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Because  the  Dunn  vagrancy  ordinance  was   "patently  l;'-"^ ^^^"^^^"f  °"  ^'^  'f '"'" 
the  court  enjoined  enforcement  of   the  ordinance.      It  also  awarded  attorneys 

fees : 

"Plaintiffs'  counsel  are  awarded  attorneys'  fees  in 
the  amount  of  Five  Hundred  Dollars.  Sprague   v.  Ticomc 
National  Bank,   307  U.S.  161  C1939) . 

"Defendants  shall  pay  the  costs  of  the  action." 
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300.20  -  Blumentlxal  v.  Lee  Memorial  Hospital,  K.   Supp.  

CE.D.   Ark.   August  6,    1971) 

A.  No.   H-70-C-5 

B.  Counsel  for  Plaintiffs:   John  T.  Lavey  (Xittle  Kock, 

Ark.) 
Counsel  for  Defendants:   G.  Ross  Snith  (Little  Rock, 

Ark.) 

C.  Consent  Decree,  July  7,  1971;  Opinion  and  Supplement- 
al Decree,  August  6,  1971;  Order,  September  30,  1971, 
Harris,  J. 

Plaintiffs  filed  a  class  action  complaint  with  the  district  court  al- 
leging that  members  of  the  defendant  class,  in  denying  medical  staff  privileges 
at  Lee  Memorial  Hospital  to  qualified  VISTA  doctors  on  the  ground  they  were  not 
"engaged  in  the  private  practice  of  medicine  in  Lee  County,  Arkansas,"  violated 
the  rights  of  due  process,  equal  protection  and  freedom  of  association  of  both 
the  doctors  and  the  indigent  patients  of  the  Lee  County  Cooperative  Clinic. 

Plaintiffs  and  defendants  subsequently  agreed  to  the  entry  of  a  Con- 
sent Decree,  with  the  following  provisions,  inter  alia:      (1)  all  qualified  VISTA 
doctors  associated  with  the  Lee  County  Cooperative  Clinic  would  be  given  full 
medical  staff  privileges  at  Lee  Memorial  Hospital,  provided  they  were  licensed 
to  practice  medicine  in  the  State  of  Arkansas;  (2)  the  VISTA  doctors  would  ad- 
mit and  treat  only  those  patients  who  met  OEO  guidelines  for  eligibility  for  GEO 
medical  services;  if  such  patients  are  later  found  to  be  ineligible,  they  will 
be  transferred  to  a  private  doctor  of  their  own  choice;  (3)  patients  of  VISTA 
doctors  will  be  admitted  in  the  same  manner  as  other  patients;  and  (^)  VISTA  doc- 
tors will  be  on  an  equal  basis  with  other  staff  doctors  in  regard  to  the  alloca- 
tion of  beds. 

The  court  taxed  costs  against  the  defendants,  asked  for  memoranda  in  - 
support  of  plaintiffs'  Motion  for  Attorneys'  Fees,  and  retained  jurisdiction  for 
a  period  of  one  year. 

One  month  later,  the  court,  on  August  6,  1971,  held  that  plaintiffs 
should  be  awarded  counsel  fees  [even  though  no  trial  had  been  held,  and  even 
though  the  Consent  Decree  specifically  recited  that  neither  side  accepted  the 
other's  contentions],  and  assessed  them  against  defendants  in  the  amount  of 
$1,550,  the  amount  requested  by  plaintiffs'  attorney. 

Although  the  complaint  was  filed  under  42  U.S.C.  §§  1981  and  1983,  the 
court  found  that,  because  the  denial  of  privileges  to  VISTA  doctors  injured  their 
Indigent  patients  —  most  of  whom  \;ere  black  —  the  case  came  within  the  frame- 
work of  the  equal  public  accommodations  provisions  of  Title  II  of  the  Civil  Rights 
Act  of  1964,  Including  specifically  the  attorneys'  fee  provision  of  42  U.S.C.  § 
2000a- 3  Cb). 

[Continued] 
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In  rejecting  a  motion  to  alter  or  amend  its  attorneys'  fee  award  of 
August  6,  the  court  later  added  Con  September  30,  1971): 

"On  this  single  question  of  allowing  attorney's  fees  to 
counsel  for  the  plaintiffs,  the  Court  relied  on  the  civil 
■  rights  acts,  the  application  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  and  federal  rules 
providing  for  class  actions,  Rule  23  Federal  Rules  of  Civ- 
il Procedure." 
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300.21  -  Shull  V.   Colwnbics  Municipal  Separate  School  District,   338 
F.    Supp.    1376    (N.D.   Miss.    1972) 

A.  Civ.  A.  No.  EC  71-126S 

B.  Counsel  for  Plaintiffs:   Robert  B.  Prather  (Columbus, 

Miss.) 
Counsel  for  Defendants:   Shields  Sims  (Columbus,  Miss.) 

C.  Opinion,  Smith,  J.,  February  25,  1972 

Class  action  under  42  U.S.C.  §  1983,  brought  by  10th  grade  student  of 

Columbus,  Mississippi,  school,  alleging  that  the  school's  refusal  to  accept  her 

as  a  student  because  she  was  an  unwed  mother  was  an  unconstitutional  denial  of 
equal  protection.  ; 

The  Northern  District  of  Mississippi,  Smith,  J.,  first  granted  a  pre- 
liminary injunction  prior  to  the  start  of  the  school  year  so  that  plaintiff 
could  attend  classes.   It  then  permanently  enjoined  defendants  from  excluding 
plaintiff  and  members  of  her  class  from  school  solely  because  they  were  unwed 
mothers,  stating  that  defendants'  action  was  unconstitutional  unless  it  alleged 
and  proved,  in  a  due  process  hearing,  that  plaintiff  was  morally  unfit  to  attend 
public  school;  and  that  the  mere  fact  that  she  was  an  unwed  mother  did  not  con- 
stitute proof  of  her  moral  uiifitness. 

Because  the  Northern  District  of  Mississippi,  Keady,  J.,  had  ruled, 
six  months  before  this  suit  was  initiated,  that  Columbus'  unwed  mother  policy 
was  an  unconstitutional  denial  of  equal  protection  {Smith   v.  Columbus  Municipal 
Separate  School  District,   No.  EC  71-3-K  (N.D.  Miss.  January  15,  1971)),  the 
court  found  the  school  board's  action  arbitrary,  and  assessed  costs  and  attorneys' 
fees  against  the  board: 

"It  is  difficult  for  the  court  to  understand  why  after 
Smith,    the  school  board  held  the  opinion  that  the  board 
was  at  liberty  to  continue  to  enforce  the  unwed  mother 
policy. 

"A  different  situation  would  be  presented  had  changes 
[sic]    of  other  misconduct  on  the  part  of  plaintiff  been 
placed  against  plaintiff  by  the  board.   Such  is  not  the 
case,  however.   The  only  charge  against  plaintiff  was  that 
she  was  an  unwed  mother.  ...   In  the  opinion  of  the  court 
the  action  of  the  board  was  arbitrary  and  an  allowance  of 
fees  is  proper." 

The  court  awarded  attorneys'  fees  of  $1,500  (including  telephone  and  mileage), 
in  addition  to  general  costs. 
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300.22  -  Callahan   v.  Sanders,    339  F.  Supp.  814  (M.D.  Ala.  Sept.  7, 
1971) 


A.  Civil  Action  No.  3374-N 

B.  Counsel  for  Plaintiffs: 
Counsel  for  Defendants: 


Morris  Dees,  Jr.,  Joseph  J. 
Levin,  Jr.  (Montgomery,  Ala.) 
William  J.  Baxley,  Leslie  H. 
Hall,  L.  H.  Walden,  Jasper 
Roberts  (Montgomery,  Ala.), 
Harry  Raymond  (Tuskegee,  Ala.), 
Ralph  R.  Banks,  Jr.  (Eutaw, 
Ala.),  J.  Earl  Smith  (Do than, 
Ala.),  Paul  J.  Hooton  (Roanoke, 
Ala.),  C.  Neal  Pope,  Charles 
Floyd  (Phenix  City,  Ala.),  Wal- 
ter J.  Merril  (Anniston,  Ala.), 
Kenneth  R.  Cain  (Ozark,  Ala.), 
John  B.  Crawley,  John  W.  Gib- 
son (Troy,  Ala.),  Taylor  Wil- 
kins,  Jr.,  C.  Lenoir  Thompson, 
Kenneth  Cooper  (Bay  Minette, 
Ala.),  T.  R.  Ward  (Abbeville, 
Ala.),  Richard  H.  Poellnitz 
(Greensboro,  Ala.) 


C.   Opinion,  Johnson,  J.,  September  7,  1971 


Class  action  against  Alabama  Justices  of  the  Peace,  Sheriffs,  and  other 
officials,  under  42  U.S.C.  §  1983.   Plaintiffs  alleged  a  deprivation  of  rights 
by  virtue  of  the  fact  that,  even  after  several  decisions  ruling  that  Alabama 
Justices  of  the  Peace  could  not  constitutionally  hear  traffic  cases  because  of 
their  pecuniary  interest  in  such  cases,  sheriffs  continued  to  assign  traffic 
cases  to  Justices  of  the  Peace,  and  Justices  of  the  Peace  continued  to  hear  and 
rule  on  such  cases.   Plaintiffs  sought  injunctive  relief,  restitution  of  all 
fines  paid  in  JP  court  for  traffic  violations,  punitive  and  compensatory  dam- 
ages, and  attorneys'  fees. 

The  court,  Johnson,  J.,  enjoined  pending  and  future  traffic  cases  in  JP 
courts:   "By  trying  plaintiffs'  traffic  cases,  the  defendant  Justices  deprived 
them  of  constitutional  rights,  and  injunctive  relief,  therefore,  is  warranted. 
.  .  .   lT]his  Court  is  not  barred  from  enjoining  even  pending  cases  in  Justice 
of  the  Peace  Courts." 


The  court,  however,  refused  to  order  restitution  of  fines  paid  by  the 
class:   the  record  indicated  that  the  named  plaintiffs  were  guilty  of  traffic 
violations,  and  there  was  no  evidence  that  they  had  been  Induced  to  pay  the  fines 
by  fraud. 

The  court  also  refused  to  assess  compensatory  or  punitive  damages,  find- 
ing that  plaintiffs  had  sustained  no  actual  monetary  loss,  and  defendants  had 


[Continued] 


300.22 


983 


300.22  (Cont'd) 

not  been  wilful  In  their  actions,  and  therefore  should  not  be  assessed  punitive 
damages. 

As  for  attorneys'  fees,  the  court  held: 

"The  Supreme  Court's  action  in  Neuman   v.  Piggie  Park  Biter- 
prises.   Inc.,    390  U.S.  AGO  (1968),  while  liberalizing  the 
rule  [against  fee  shifting]  in  civil  rights  cases,  contin- 
ued to  leave  the  matter  in  cases  such  as  the  one  sub  judice 
to  the  discretion  of  the  trial  judge.  .  .  .   Here  the  circum- 
stances above  set  out  regarding  the  lack  of  education  and 
legal  training  of  tlie  individual  Justices,  the  legislative 
approval  of  their  actions  and  the  lack  of  disapproval  by  the 
state's  chief  legal  officer,  would  render  such  an  award  un- 
just. Although  it  may  be  that  plaintiffs  in  prosecuting 
this  action  have  rendered  a  public  service,  an  award  against 
the  individual  Justices  of  the  Peace  could  serve  only  punish- 
ment purposes.   Consequently,  this  Court,  in  the  exercise  of 
its  discretion,  declines  to  make  such  an  award  in  this  case." 


Callahan   v.  Wallace,   F.2d  (5th  Cir.  Sept.  11,  1972) 

A.  No.  71-3309 

B.  Counsel  above 

C.  Wisdom,  Thornberry,&  Godbold,  JJ. 

D.  Opinion,  Godbold,  J.,  September  11,  1972 

Appeal  from  the  denial  of  attorneys'  fees  and  damages  in  the  above  case. 

The  fifth  circuit,  Godbold,  J.,  found  that  a  court  order  to  refund  fines 
paid  to  those  who  paid  them  might  result  in  reprosecution  of  the  plaintiff  class 
(some  50,000  people)  in  a  different  court  system,  and  reasoned  that  "it  [is]  high- 
ly unlikely  that  many  in  the  class  would  prefer  to  eschew  the  dollar  benefit 
sought  to  be  conferred  upon  them  without  their  knowledge  and  let  sleeping  dogs 
lie." 

On  the  attorneys'  fee  issue,  the  court  found  that,  although  the  counsel 
seeking  the  fees  "were  not  responsible  for  successful  establishment  of  the  under- 
lying legal  principle  which,  in  effect,  'created  the  fund'  of  fines  the  refund  of 
which  plaintiffs  sought,"  [there  had  been  two  earlier  cases  in  Alabama  which  had 
established  that  traffic  fines  could  not  be  levied  in  J. P.  court], 

"(njevertheless,  while  recognizing  the  discretion  of  the 
trial  judge,  we  think  he  erred  in  declining  to  award  at- 
torney fees  in  any  amount.   Plaintiffs'  attorneys  prepared 
and  presented  a  full  blown  case  a-  trial,  although  there 
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was  little  reason  for  defendants  to  require  them  to  do  so. 
It  is  unquestionable  that  plaintiffs'  attorneys  rendered 
a  public  service  by  clearly  establishing  the  applicabili- 
ty of  [the  earlier  cases]  to  every  justice  and  every  sher- 
iff and  state  trooper,  by  laying  to  rest  the  confusion  that 
had  existed,  and  by  bringing  to  an  end  the  improper  prac- 
tice." 

The  circuit  court  remanded  for  an  award  of  attorneys'  fees,  and  taxed 
the  costs  of  the  appeal  against  appellees. 
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February  50 


985 


300.23  -  Taylor  v.    City  of  tiillington,    Tennessee,  F.    Supp.  

(W.D.    Tenn.    April   25,    1972) 

A.  Civil   Action  No.    71-2A9 

B.  Counsel   for  Plaintiffs:      DEO  Legal   Services,   Memphis, 

Tennessee 

C.  Memorandum  Opinion,  Wellford,  J.,  A.iril  25,  1972 

Class  action  by  blacks  challenging  the  policy  of  segregation  engaged 
in  by  the  Mlllington,  Tennessee,  Housing  Authority  (MHA)  in  administration  of 
public  housing.   The  court,  Wellford,  J.,  found  that  the  MHA  maintained  two 
completely  segregated  housing  projects,  in  violation  of  42  U.S.C.  §  1982  and 
Title  VI  of  the  Civil  Rights  Act  of  1964,  and  enjoined  continuation  of  the  seg- 
.regation  policy. 

The  court  found  that  "there  has  been  no  malevolent  intent  or  even  in- 
tentional discrimination  practiced  by  the  defendants  ...  in  the  sense  of  in- 
vidious, active  and  willful  acts  directed  against  these  plaintiffs  by  reason 
of  their  race."   It  therefore  refused  to  award  punitive  damages.   It  did,  however, 
award  nominal  damages  of  $50.00  each  to  two  named  plaintiffs.   It  also  awarded 
$400.00  attorneys'  fees  to  OEO  Legal  Services    lauyers,    "on  the  authority  of 
Neiman   v.  Piggie  Park  Enterprises,    390  U.S.  400  (1968)  and  Lee   v.  Southern  Howe 
Sites   Corp.,    444  F.2d  143  (5th  Cir.  1971).   The  award  of  damages  and  costs  is 
made  against  the  Millington  Housing  Authority,  its  Commissioners  and  its  manager." 
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300.2A  -  Ford  v.    White,  F.    Supp.  (S.D.   Miss.   August   3,    1972) 

A.  Civil  Action  No.  1230(N) 

B.  Counsel  for  Plaintiffs:   Bob  Fitzpatrick  (Washington, 

D.C.),  Lawrence  A.  Aschen- 
brenner  (Portland,  Ore.), 
George  Peach  Taylor  (Jackson, 
Miss.) 

C.  Memorandum  Opinion,  August  3,  1972,  Nixon,  J. 

Jury  discrimination  suit  brought  as  class  action  by  Issaquena  County, 
Mississippi,  blacks,  who  were  later  joined  by  Issaquena  County  women.   The  suit, 
which  was  originally  filed  in  April  1968,  was  heard  by  the  Southern  District  of 
Mississippi,  and  remanded  by  the  fifth  circuit,  resulting  finally  in  the  enter- 
ing of  a  consent  decree  approved  by  the  court  on  November  1,  1971.   In  that  con- 
sent decree,  the  question  of  attorneys'  fees  was  left  for  disposition  by  the 
court  after  briefing. 

On  August  3,  1972,  the  Southern  District  of  Mississippi,  Nixon,  J.,  is- 
sued an  opinion  awarding  plainti'^fs'  attorneys  $5,000  in  attorneys'  fees,  stating: 

"Although  the  allowance  of  attorneys'  fees  is  normally 
predicated  upon  contract  or  statutory  authorization,  it 
is  well  established  that  this  Court  does  have  the  inher- 
ent equitable  power  to  award  attorneys'  fees  where  the 
circumstances  warrant.   In  the  exercise  of  this  equitable 
discretion  in  civil  rights  cases,  courts  have  generally 
required  a  showing  of  unreasonable  and  obdurate  obstinacy 
or  bad  faith  on  the  part  of  the  defendant  before  granting 
this  extraordinary  relief. 

"There  has  recently  emerged,  however,  a  separate  and 
more  far-reaching  basis  for  the  awardance  of  attorneys' 
fees,  premised  upon  a  successful  class  of  plaintiffs'  ef- 
fectuation of  a  strong  national  policy  dependent  upon 
private  litigation  for  its  enforcement. 


"The  plaintiffs  do  not  base  their  claim  for  attorneys' 
fees  on  any  bad  faith  or  unreasonableness  on  the  part  of 
the  defendants.   From  the  outset,  the  defendants  and  their 
attorney  have  worked  closely  with  the  attorneys  for  the 
plaintiffs  as  is  evidenced  by  the  final  resolution  of 
this  case  by  a  Consent  Decree.  .  .  . 

"This  case  does,  however,  fall  within  the  guidelines 
enunciated  in  Newman   v.  Piggie  Park  Enterprises,  Inc. 


[Continued] 
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[No.  400.01,  infra];   Lee   v.  Southern  Home  Sites    [No. 
300.01,  supra];  Si-ms   v.  Amos    [No.  100.10,  supra];   Bradley 
V.  School  Board  of  City  of  Richmond   [No.  200.01,  supra]. 
The  elimination  of  any  discrimination  in  the  jury  selec- 
tion process  is  certainly  a  strong  national  policy  and 
is  dependent  upon  actions  of  private  individuals  for  its 
enforcement.   Furthermore,  the  good  faith  of  the  defend- 
ants or  the  absence  of  an  obligation  to  pay  counsels' 
fees  on  the  part  of  the  individual  plaintiffs,  represent- 
ed herein  by  the  Lawyers  Committee  for  Civil  Rights,  are 
not  factors  which  may  be  considered  by  this  Court  in  de- 
termining the  allov/ability  of  attorneys'  fees."  . 

Plaintiffs'  estimated  their  time  for  preparation  and  trial  at  768  hours,' 
plus  77  hours  for  the  remand  hearing.  The  court,  however,  did  not  feel  this  '^ 
amount  of  time  was  necessary:  i 

"Even  considering  all  of  the  evidence  in  the  light  / 

most  favorable  to  the  plaintiffs,  this  Court  is  of  the  ( 

opinion  that  a  vast  portion  of  the  estimated  time  spent 
in  this  case  was  unnecessary  for  a  full  and  complete 
representation  of  the  class  of  plaintiffs. 


"Although  the  question  of  whether  attorneys'  fees 
should  be  awarded  in  cases  of  this  type  has  seemingly 
lost  most,  if  not  all,  of  its  discretionary  character, 
it  is  important  that  the  Court  weigh  all  the  evidence 
carefully  in  the  exercise  of  its  remaining  discretion 
in  determining  the  amount  to  be  awarded.'  After  a  care- 
ful analysis  of  all  the  factors  .  .  .  this  Court  finds 
and  is  of  the  opinion  that  plaintiffs  are  entitled  to 
what  it  considers  to  be  a  fair  and  reasonable  award 
of  attorneys'  fees  in  the  sum  and  amount  of  $5,000.00." 
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300.25  -  Neuman  v.   Alabama,   F.    Supp.   (M.D.    Ala.    Oct.    A, 

1972) 

A.  Civil  Action  No.  3501-N 

B.  Counsel  for  Plaintiffs:   Joseph  D.  Phelps  (Montgomery, 

Ala.) 

C.  Opinion,  Johnson,  J.,  October  4,  1972 

Class  action  by  prisoners  in  Alabama  alleging  a  deprivation  of  ade- 
quate medical  treatment  in  violation  of  the  eighth  amendment. 

The  Middle  DistJrict  of  Alabama,  Johnson,  J.,  found  that  defendants 
had  "fallen  far  short  of  supplying  the  constitutionally  required  level  of  ade- 
quate medical  treatment,"  resulting  in  "a  degree  of  neglect  of  basic  medical 
needs  of  prisoners  that  could  justly  be  called  'barbarous'  and  'shocking  to  the 
conscience.'"  The  court  further  found  that  defendants'  failure  to  provide  ade- 
quate medical  treatment  "constitutes  a  willful  and  intentional  violation  of  the 
[eighth  and  fourteenth  amendment]  rights  of  prisoners." 

The  court  ruled  that  the  case  was  "a  classic  one  requiring  the  grant- 
ing of  an  attorney's  fee.   Here  an  attorney's  fee  is  to  be  awarded  because  of 
the  positive  benefit  resulting  to  the  plaintiffs  and  the  members  of  plaintiffs' 
class.  .  .  .   [B]y  pursuing  a  private  remedy  in  this  Court,  plaintiffs  clearly 
have  benefited  substantially  a  large  class  of  others  in  the  same  manner  a^  they 
have  benefited  themselves." 

Accordingly,  the  court  ordered,  in  addition  to  sweeping  injunctive  re- 
lief, an  attorneys'  fee  of  $12,000  ($30  per  hour),  plus  $2,A83.A2  costs,  to  the 
prisoners'  court-appointed  attorney. 
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300.26  -  Roberts   v.  Wilson,   F.  Supp.  (D.D.C.  Oct.  3,  1972) 

A.  Civil  Action  No.  1^36-71 

B.  Counsel  for  Plaintiffs:   Chester  C.  Shore  (Washington, 

D.C.) 
Counsel  for  Defendants:   Stephen  Shane  Stark  (Washing- 
ton, D.C.) 

C.  Opinion,  Gesell,  J.,  October  3,  1972 

Suit  for  false  arrest  and  deprivation  of  civil  rights  brought  by  two 
men  arrested  during  demonstrations  in  Washington,  D.C,  by  the  District  of  Colum- 
bia.  The  men  had  been  on  their  way  to  work,  without  buttons  or  signs,  and  had 
been  arrested  by  the  police,  and  detained  until  A:30  the  following  morning  in 
an  outdoor  stadium.   They  were  charged  with  disorderly  conduct  and  posted  $10.00 
collateral  before  being  released;  the  prosecutions  were  subsequently  dropped. 

The  District  of  Columbia  District  Court,  Gesell,  J.,  found  that  the 
arrests  were  "without  probable  cause  in  each  instance  and  that  the  resulting  im- 
prisonment was  improper."   Even  though  the  court  found  no  maliciousness  on  the 
part  of  the  District  of  Columbia,  and  found  that  plaintiffs  had  sustained  "no 
monetary  loss"  nor  loss  of  employment,  it  awarded  each  plaintiff  $3,000  compen- 
satory and  $500  punitive  damages,  finding  that,  although  the  plaintiffs  were  not 
beaten  by  the  police,  they  had  been  teargassed  and  suffered  because  of  a  lack  of 
food  and  sanitary  facilities.   The  court  held: 

"The  constitutional  protections  that  are  available  to  citi- 
zens of  this  country  are  protections  which  must  be  zealous- 
ly safeguarded  and  the  appropriate  time  to  safeguard  them 
particularly  is  in  times  of  stress  and  strain.   They  were 
not  safeguarded  here  by  the  authorities  and  there  is  nothing 
in  the  circumstances  of  the  arrests  which  leads  the  Court  to 
feel  that  there  was  an  emergency  condition  confronting  the 
police  at  the  point  where  these  arrests  were  made  that  would 
in  any  way  have  justified  the  conduct  of  the  police  officers." 

The  court  taxed  the  costs  of  the  suit  against  defendants,  and,  in  addi- 
tion to  the  total  of  $7,000  compensatory  and  punitive  damages,  awarded  plaintiffs' 
attorney  $2,000  attorneys'  fees. 
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300.27  -  Smith  V.  Medgar  Evers  Comprehensive  Health  Center,  F. 

Supp.   (S.D.    Miss.    Nov.    7,    1972) 

A.  Civil   Action  No.    72W-26 

B.  Counsel    for   Plaintiffs:      Firnist  Alexander,    John  C. 

Brittain    (Jackson,   Miss.) 

C.  Opinion,  Cox,  J.,  November  7,  1972 

Suit  by  two  dismissed  employees  of  the  Medgar  Evers  Comprehensive 
Health  Center  in  Fayette,  Mississippi,  who  had  been  fired  for  cause,  despite 
written  contracts,  without  hearings.   The  Southern  District  of  Mississippi  sub- 
sequently ordered  hearing-s  and  formal  written  findings. 

After  such  hearings,  the  Southern  District  of  Mississippi  ruled  that, 
because  defendants  had,  after  filing  of  this  suit,  paid  plaintiffs  their  sal- 
aries up  through  the  end  of  the  contract,  even  though  they  were  not  working, 
defendants  had  "discharged  their  liability  to  the  plaintiffs  under  said  con- 
tracts .  .  ."  and  should  not  be  forced  to  pay  damages.   The  court  ruled,  how- 
ever, that  the  suit  was  necessary  to  recover  monies  due  under  the  contracts, 
and  therefore  plaintiffs  should  recover  costs  and  attorneys'  fees: 

"Both  plaintiffs  join  in  the  same  suit  and  arc,  therefore, 
entitled  to  recover  one  attorney's  fee.  This  is  not  a 
large  law  suit  except  through  the  eyes  of  counsel.   It 
has  been  literally  blown  all  out  of  proportion  to  its  im- 
portance and  magnitude.   The  rule  in  equity  in  such  cases 
is  to  do  full  and  complete  justice  and  no  more. 

"It  is  the  view  of  this  Court  that  an  attorney's  fee 
under  the  circumstances  in  the  amount  of  $500.00  would  be 
fair  and  reasonable." 
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300.28  -  Cooper   v.  Allen,    5  E.P.D.  II  7952  (5th  Cir.  1972) 

A.  No.  71-3186 

B.  Counsel  for  plaintiff-appellant:   Moore,  Alexander  & 

Rlndskopf  (Atlanta,  Ga . ) 
Counsel  for  defendant-appellees:   Robert  S.  Wiggins, 

Henry  L.  Bowden  (Atlanta,  Ga.) 

C.  Rives,  Bell  6.  Morgan,  JJ. 

D.  Opinion,  Rives,  J.,  August  29,  1972 

Plaintiff-appellant,  a  black  denied  a  position  in  1969  as  a  golf  pro 
for  the  City  of  Atlanta,  Georgia,  because  of  his  failure  to  pass  the  Otis  intel- 
ligence test,  filed  suit  in  the  Northern  District  of  Georgia,  4  E.P.D.  II  7695 
(N.D.  Ga.  1971).   In  this  suit,  plaintiff  purported  to  represent  all  blacks  de- 
nied, for  failure  to  pass  the  Otis  test,  any  of  20  positions  for  which  passing 
such  a  test  was  a  prerequisite.   Suit  was  brought  under  A2  U.S.C.  §  1983  and 
Title  VII  of  the  Civil  Rights  Act  of  1964.   The  district  court  held  the  suit 
could  not  be  maintained  either  as  a  Title  VII  action  (because  of  plaintiff's 
failure  to  exhaust  other  remedies)  or  as  a  §  1983  action.   It  did,  however,  find 
jurisdiction  in  42  U.S.C.  §  1981.   It  also  limited  the  class  to  those  blacks 
denied  jobs  as  golf  pros  because  they  failed  the  Otis  test. 

The  court  below  found  that,  even  in  a  §  1981  as  opposed  to  a  Title 
VII  case,  a  test  must  "bear  a  substantial  relationship  to  the  demands  of  the 
work  to  be  performed."  The  district  court  found:   (1)  that  the  test  was  discrim- 
inatory because  it  barred  a  disproportionate  number  of  blacks;  and  (2)  that  the 
test  was  not  reasonably  related  to  job  performance.   Use  of  the  test  to  evaluate 
applicants  for  the  job  of  golf  pro  was  therefore  enjoined.   The  court  denied  back 
pay  as  of  the  date  defendant  failed  the  test,  denied  attorneys'  fees,  and  taxed 
costs  equally  against  the  plaintiff  and  defendants. 

On  appeal,  plaintiff-appellant  seeks:   reversal  of  the  district  court's 
narrowing  of  his  class;  an  award  of  back  pay;  and  award  of  attorneys'  fees;  taxa- 
tion of  costs  against  defendants;  and  an  order  requiring  the  City  to  appoint  him 
to  fill  the  next  municipal  golf  pro  vacancy. 

The  fifth  circuit  refused  to  reinstate  the  original  class,  because  "the 
factual  issues  are  too  diverse  to  warrant  class  treatment." 

As  to  back  pay  and  the  sought  for  injunction  appoiuti.^g  plaintiff-appel- 
lant golf  pro  as  soon  as  a  vacancy  appeared,  the  district  court  ruled  that  plain- 
tiff had  failed  to  prove  he  was  the  most  qualified  applicant,  and  was  therefore 
due  neither.   The  fifth  circuit  ruled  that  it  was  error  for  the  district  court 
to  require  plaintiff-appellant  to  bear  the  burden  of  proof;  that  the  City  would 
have  to  show  plaintiff-appellant  would  not  have  been  hired  even  absent  the  dis- 
criminatory test.   The  court  therefore  remanded  to  the  district  court  to  give  the 
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City  an  opportunity  to  prove  "that  the  person  actually  hired  was  on  the  whole 
better  qualified  for  the  job."   Absent  such  a  showing,  the  district  court  should, 
stated  the  fifth  circuit,  award  both  back  pay  and  individual  injunctive  relief. 

As  to  attorneys'  fees,  the  circuit  court  held  that,  although  the  ques- 
tion whether  to  award  fees  was  one  ordinarily  left  "in  the  sound  discretion  of 
the  trial  judge,"  the  trial  judge's  discretion  had  been  considerably  narrowed 
by  the  Supreme  Court's  opinion  in  Neuman   v.  Piggie  Park  Enterprises,   No.  AGO. 01, 
infra :                           -^ 

"Admittedly,  Neiman   involved  a  suit  brought  under  a  civil 
rights  statute  which  makes  specific  allowance  for  attorn- 
eys' fees.  But  in  Lee   v.  Southern  Home  Sites   Corp.,    429 
F.2d  290  (5th  Cir.  1970),  this  Court  extended  the  Neuman 
doctrine  to  section  1982  suits.   There  Is  no  relevant  dis- 
tinction between  a  section  1982  suit  and  a  section  1981 
suit  such  as  this  one.  See  Jones   v.  Alfred  H.    Mayer  Co., 
392  U.S.  409  (1968).   Moreover,  in  Lee   this  Court  said  that, 
when  a  court  refused  attorneys'  fees  in  a  1982  suit  (and 
by  analogy  in  a  1981  suit),  it  must  set  out  the  findings 
of  fact  and  grounds  upon  which  its  refusal  rests. 

"If  on  remand  the  district  court  cannot  articulate  spe- 
cific and  justifiable  reasons  for  its  denial  of  attorneys' 
fees,  it  should  make  a  reasonable  ^ward." 

As  to  assessment  of  costs  below,  the  fifth  circuit  stated:   "In  light 
of  this  opinion  the  district  court  should  also  feel  free  to  reassess  costs." 


300.28 
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300.29  -  Jinks   v.  Mays,   464  F.2d  1223  (5th  Cir.  1972) 
A..  No.  72-1079 

B.  Counsel  for  Plaintiff-Appellant:   Moore,  Alexander  & 

Rindskopf  (Atlanta,  Ga.) 
Counsel  for  Defendant-Appellees:   Troy  R.  Millikan, 

Warren  Fortson,  Lenwood  A. 
Jackson  (Atlanta,  Ga.) 

C.  Wisdom,  Ingraham  &  Bootle,  JJ . 

D.  Opinion,  Bootle,  J.,  July  31,  1972 

Plaintiff-Appellant  was  successful  below  in  obtaining  an  Injunction 
against  a  public  school  policy  which  denied  maternity  leave  to  nontenured  teach- 
ers.  4  E.P.D.  II  7684  (N.D.  Ga.  1971).   The  court  below  ruled  that  this  policy 
was  an  unconstitutional  denial  of  equal  protection.   On  appeal,  plaintiff-appel- 
lant challenges  the  trial  court's  denial  of  back  pay,  and  that  court's  failure  to 
rule   specifically  on  plaintiff's  request  for  attorneys'  fees. 

The  court  below  had  denied  an  award  of  back  pay  because  plaintiff-ap- 
pellant had  never  sought  reinstatement,  and  there  was  therefore  neither  proof  that 
reinstatement  would  have  been  denied  her  nor  a  date  on  which  reinstatement  was  de- 
nied from  which  to  calculate  back  wages.   The  fifth  circuit  affirmed. 

The  court  below  also  failed  to  rule  on  plaintiff-appellant's  request  for 
attorneys'  fees.   The  fifth  circuit  ruled: 

"Since  the  District  Judge  never  ruled  on  plaintiff's  demand 
for  attorneys'  fee  and  since  this  court  is  not  empowered  to 
make  an  initial  adjudication  on  such  a  claim,  we  remand 
this  issue  to  the  district  court  for  its  determination 
without  the  slightest  intimation  as  to  what  his  decision 
should  be.  .  .  .   The  allowance  of  such  fees  is  within 
the  discretion  of  the  district  court  and  its  exercise  of 
this  discretion  will  not  be  upset  on  appeal  in  the  absence 
of  clear  abuse." 


Jinks   V.  Mays,   F.  Supp.  (N.D.  Ga.  Nov.  22,  1972)   . 

A.  Civil  Action  No.  13977 

B.  Counsel  above 

C.  Order,  Edenfield,  J.,  November  22,  1972 

On  remand  from  the  above,  the  district  court  indicated  that,  absent  bad 
faith  or  "obdurate  obstinacy,"  it  felt  "that  a  denial  of  an  award  of  attorney's 

[Continued] 
-  300.29  - 


994 


300.29  (Cont'd) 

f6es  .  under  the  circumstances  of  this  particular  case  would  not  be  an  abuse  of  dis- 
cretion." Following  the  fifth  circuit's  reasoning  in  Cooper   v.  Allen,   No.  300.28, 
supra,    however,  the  court  stated  that  Lee   v.  Southern  Home  Sites  Corp.,   No.  200.01, 
supra,    extended  Newman   v.  Piggie  Park  Enterprises,   No.  400.01,  infra,    to  cases 
brought  under  42  U.S.C.  §  1982  and,  by  analogy,  42  U.S.C.  §§  1981  and  1983.   Thus, 
in  a  case  such  as  the  present  §  1983  action,  fees  should  be  granted  "as  a  matter  of 
course  unless  special  circumstances  would  render  such  an  award  unjust." 

"Indeed,  in  NAACPv.   Allen,   340  F.  Supp.  703  (M.D.  Ala.  1972), 
Judge  Johnson  wrote  that  in  successful  §  1983  suits  which  ef- 
fecutate  strong  congressional  policy  against  discrimination 
an  award  of  attorney's  fees  should  be  an  integral  part  of 
the  equitable  relief  and  should  not  depend  on  a  showing  of 
defendant's  bad  faith. 

"The  benefit  accruing  to  the  class  on  whose  behalf  plain- 
tiff successfully  prosecuted  this  case  is  substantia]  and  im- 
portant.  Non-tenured  teachers  in  the  Atlanta  school  system 
are  now  eligible  for  maternity  leave  and  need  not  resign  from 
their  positions  when  it  becomes  necessary  for  them  to  leave 
due  to  pregnancy.   Plaintiff  was  specifically  denied  monetary 
relief  in  this  case  and  the  litigation  can  be  fairly  charac- 
terized as  pro  bono  publico   on  the  part  of  plaintiff's  coun- 
sel.  As  Judge  Johnson  observed  in  NAACP   v.  Allen,   supra,    708- 
710,  such  litigation  must  be  encouraged  in  order  to  vindicate 
the  federal  rights  of  our  citizens." 
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300.30  -  The  Stanford  Daily  v.   Zuraher ,  F.    Supp.  (N.D.   Cal.   Aug.    10, 

1973) 

A.  No.  C-71-912  RFP 

B.  Counsel  for  Plaintiffs:   Anthony  G.  Amsterdam  (Palo  Alto,  Cal.) 
Counsel  for  Defendants:   Lee  Stevens  (San  Jose,  Cal.) 

C.  Memorandum  and  Order,  Peckham,  J.,  August  10,  1973 

Suit  brought  by  the  Stanford  Daily,  an  unincorporated  newspaper,  and 
its  student  editors,  against  the  Chief  of  the  Palo  Alto  Police  Department, 
the  Santa  Clara  County  District  Attorney  and  Deputy  District  Attorney,  indi- 
vidually and  in  their  official  capacities,  alleging  that  the  Palo  Alto  Police 
Department  searched  the  offices  of  the  newspaper,  although  no  one  there  was 
suspected  of  a  crime,  in  violation  of  the  Fourth  Amendment.   On  October  5, 
1972,  the  Northern  District  of  California  granted  plaintiffs  the  declaratory 
relief  and  injunction  sought,  stating  that  the  defendants  should  have  gotten 
a  subpoena  duces   tecum   rather  than  a  search  warrant. 

The  court  awarded  plaintiffs  attorneys'  fees: 

"If  a  party  chooses  to  vindicate  his  fourth  amendment  rights 
which  have  allegedly  been  violated  by  a  law  enforcement  offi- 
cer, albeit  in  good  faith,  he  is  relegated  to  declaratory  and 
injunctive  relief.   The  aggrieved  person  must  be  prepared  to 
make  the  kind  of  showing  which  would  warrant  equitable  relief. 
And  lastly,  for  no  pecuniary  gain,  he  is  required  to  engage 
in  extensive  litigation  at  considerable  cost  including  attor- 
ney's fees,  just  for  the  satisfaction  of  having  a  court  determ- 
ine "that  the  police  violated  the  Constitution,  and  possibly  ob- 
taining an  injunction  if  he  can  show  that  there  is  a  real  pos- 
sibility the  violation  may  reoccur. 

"It  is  not  surprising  that  when  faced  with  the  costs  of  in- 
terminable litigation  against  a  city  and  county  with  relative- 
ly unlimited  resources  measured  against  the  limited  satisfac- 
tion obtained  when  and  if  relief  is  finally  given,  many  poten- 
tial plaintiffs  are  unwilling  to  take  on  the  task  of  'fighting 
City  Hall.'" 

The  court  then  stated  that,  although  it  is  an  American  view  "that  re- 
course to  litigation  is  not  wrong,  and  that  the  party  who  does  not  prevail 
ought  not  to  be  penalized  for  his  resort  to  the  courts  to  vindicate  his  rights," 
the  general  American  rule  disallowing  attorneys'  fees  deters  litigation: 

"The  inability  to  get  attorney's  fees  directly,  or  indirectly, 
through"  damage  awards,  has  the  effect  of  deterring  many  po- 
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tential  plaintiffs  from  seeking  redress  in  the  courts." 

The  court  found  that,  in  order  for  a  court  sitting  in  equity  to  be  able  to  award 
attorneys'  fees,  two  questions  must  be  answered  positively:   whether  it  is  the 
type  of  case  in  which  the  court  has  discretion  to  award  fees,  and,  if  so,  wheth- 
er it  would  not  be  an  abuse  of  this  discretion  to  award  fees. 

The  types  of  cases  in  which  fees  can  be  awarded,  stated  the  court,  are 
those  in  which  a  "common  fund"  is  produced;  those  in  which  substantial  benefit, 
not  necessarily  monetary  benefit,  is  produced;  and  those  which  "effectuate  the 
congressional  underpinnings  of  a  substantial  program."  In  this  fourth  amendment 
action,  stated  the  court,  an  award  of  attorneys'  fees  is  proper,  as  the  fourth 
amendment  contains  "[n]o  detailed  pattern  of  remedies  such  that  one  could  fair- 
ly draw  the  Inference  that  the  remedies  provided  were  complete.  ..." 

"Additionally,  42  U.S.C.  §  1983  and  its  jurisdictional  con- 
commitment,  28  U.S.C.  §  1343(3)  represents  congressional  indi- 
cation that  federal  courts  should  use  their  equitable  powers 
to  Insure  vindication  of  the  rights  protected  by  the  Constitu- 
tion and  laws  from  infringement  by  those  acting  under  color 
of  state  law,  by  implying  an  award  of  attorney's  fees  as  costs. 
.  .  .   The  raison  d'etre  of  42  U.S.C.  §  1983  is  to  encourage 
the  vindication  of  constitutional  rights,  to  promote  litiga- 
tion of  the  rights  Involved,  and  to  give  the  courts  leeway  to 
fashion  appropriate  remedies.  Cf .    42  U.S.C.  §  1988. 


"Accordingly  this  court  feels  that  in  equitable  suits  to 
remedy  violations  of  fourth  amendment  rights  of  those  not  sus- 
pected of  criminal  activity,  an  award  of  attorney's  fees  as 
costs  is  within  the  court's  power  and  responsibility.   Where 
as  here  fee  shifting  is  necessary  to  insure  the  vindication 
of  important  constitutional  rights  and  appropriate  because  of 
the  inadequate  remedies  otherwise  available,  because  it  is 
consistent  with  a  remedy  Increasingly  furnished  by  Congress, 
and  because  of  the  high  social  value  placed  upon  the  rights 
involved,  an  award  of  attorney's  fees  as  costs  is  essential, 
lest  these  important  rights  be  relegated  to  a  mere  platitude." 

The  court  found  that  the  defendants'  asserted  defense  of  immunity  from 
damages  by  reason  of  their  good  faith  was  not  applicable  in  the  instant  case. 
First,  stated  the  court,  attorneys'  fees  are  separate  from  damages.   "Unlike 
damages  an  award  of  attorney's  fees  is  not  imposed  in  any  way  to  penalize,  stig- 
matize, or  punish  the  defendants  for  wrongdoing."   It  is,  rather,  for  the  pur- 
pose of  effectuating  a  strong  Congressional  policy.   Also,  the  law  in  California 
is  that  any  judgment  against  an  official,  acting  in  his  official  capacity,  will 
be  paid  by  the  State,  not  the  Individual,  so  law  enforcement  would  not  be  hamp- 
ered by  the  award. 

Parenthetically,  the  court  stated  that 
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"the  Dally  was  fortunate  enough  to  have  a  law  professor  on 
the  Stanford  campus  willing  to  bring  the  litigation.   But  this 
Court  has  already  indicated  its  unwillingness  to  rest  the  vin- 
dication of  important  rights  on  the  chance  that  some  attorney, 
public  interest  law  firm,  or  legal  aid  agency  will  be  willing 
to  represent  the  plaintiff  without  hope  of  remuneration." 


-  300.30 


998 


300.31  -  Quad  -Cities  Community  News  Service,  Inc.   v.  J eh  ens ,  33^      F.   Supp. 
8    (S.D.    Iowa   1971) 

A.  Civil  Action  No.  4-989-D 

B.  Counsel  for  Plaintiffs:  Robert  Bartels  (Davenport,  Iowa) 

Counsel  for  Defendants:  Margaret  Stephenson  (Davenport, 

Iowa) 

C.  Judgment,  Hanson,  J.,  November  3,  1971 

Suit  under  42  U.S.C.  §  1983,  alleging  that  the  Davenport  Police  Depart- 
ment failed  to  make  available  certain  of  its  records  to  plaintiiifs,  publishers 
of  an  underground  newspaper,  while  making  such  records  available  to  other  media, 
in  violation  of  plaintiffs'  first,  fifth  and  fourteenth  amendment  rights.   De- 
fendants urged  that  their  refusal  to  grant  press  passes  and  access  to  police 
files  to  Quad-City  News  Service  was  grounded  on  the  fact  tliat  Quad-City  was  not 
a  "legitimate"  newspaper. 

The  Southern  District  of  Iowa,  Hanson,  J.,  found  that  "the  Davenport 
Police  Department  has  engaged  in  discriminatory  practice  in  not  allowing  Quad- 
City  access  to  police  files  which  are  readily  available  to  other  local  media  . 
..."  The  court  found  that  the  Police  Department  could  not  justify  their  re- 
fusal by  any  showing  that  it  promoted  a  compelling  governmental  Interest,  and 
therefore  enjoined  the  defendants  from  denying  Quad-City  access  to  police  files. 

In  addition,  the  court  awarded  plaintiffs'  counsel,  OEO  Legal  Services 
lauyers,    $150  attorneys'  fees: 

"At  no  time  have  Defendants  filed  any  pleadings,  responsive 
or  otherwise.   At  the  close  of  the  Hearing,  the  Court  grant- 
ed the  parties  additional  time  to  file  any  pleadings  or 
briefs  and  arguments  and  Defendants  again  failed  to  respond. 
Plaintiff  was  finally  compelled  to  communicate  to  the  Court 
its  own  understanding  of  Defendants'  position  upon  the  is- 
sue of  relief.  .  .  .   The  evidence  showed  that  Plaintiffs 
fully  exhausted  their  remedies  outside  of  the  courts  to  vin- 
dicate their  constitutional  rights  before  filing  this  action, 
and  that  Plaintiff's  attempts  included  efforts  by  their  coun- 
sel, to  all  of  which  Defendants  showed  no  inclination  to  re- 
spond, with  the  exception  of  making  the  statement  that  they 
would  not  give  any  reasons  for  their  actions.   The  Court  finds 
that  Defendants'  actions  in  dealing  with  Plaintiff  were  delib- 
erate and  without  any  hope  or  anticipation  of  prevailing  on 
the  merits.   The  court  will  therefore  award  Plaintiff  the  costs 
incurred  in  this  action  plus  attorneys'  fees." 
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300.32  -  Webb  v.   Baxley ,  F.    Supp.  (M.D.   Ala.   Jan.    18,    1973) 

A.  Civil  Action  No.    356A-N 

B.  Counsel     for  Plaintiffs:      Howard  Mandell    (Montgomery,   Ala.), 

Drake,    Knowles   &   Still    (Tuscaloosa, 
Ala.) 

C.  Judgment,   Varner ,   J.,    September    20,    1972;    Order,   Varner,   J., 
January  18,    1973 

Class  action  under   42  U.S.C.    §    1983  alleging   discrimination  against 
blacks  and  women   in  the  jury   selection  of   Pike  County,    Alabama.      Plaintiffs 
and   defendants   settled,    and   judgment   was    issued   by   the  Middle  District   of 
Alabama  on  September   20,    1972.      Thereafter,    on  September   19,    1972,    plaintiffs' 
attorneys   filed   a  request,    opposed   by   the  defendants,    for   attorneys'    fees.      The 
court    issued   an  order  on  January   18,    1973,    awarding   a   total   of    $2,050  fees   to 
plaintiffs'    counsel    (who   had   requested    $4,027.50),    and   taxing   costs  against   the 
defendants. 
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300.33  -  Longford  v.   City  of  Texarkana,  Arkansas,  F.2d  (8uh  Clr. 

April  25,  1973) 

A.  No.  72-1187 

B.  Counsel  for  Plaintiffs:   John  T.  Lavey  (Little  Rock,  Ark.) 

C.  Lay,  Heaney  &  Stephenson,  JJ. 

D.  Opinion,  Heaney,  J.,  April  25,  1973 

Appeal  from  the  Western  District  of  Arkansas.   Plaintiffs,  a  black  and 
a  white  employee  of  the  City  of  Texarkana,  Arkansas,  alleged  that  they  were 
discharged  "without  notice  or  hearing  in  violation  of  the  due  process  clause 
of  the  Fourteenth  Amendment  to  the  United  States  Constitution,  and  for  exer- 
cising their  right  to  freely  associate  with  persons  of  all  races  in  viola- 
tion of  the  First,  Ninth  and  Fourteenth  Amendments  to  the  Constitution." 

The  Eighth  Circuit  reversed  plaintiffs'  loss  below,  stating  that  the 
trial  court  had  not  made  necessary  factual  findings  about  whether  plaintiffs' 
interracial  associations  were  a  factor  in  their  discharge. 

"The  trial  court  discussed  the  applicable  law  and  the  evi- 
dence in  a  memorandum  opinion.   It  questioned  whether  City  em- 
ployees have  a  constitutional  right  to  associate  with  persons 
of  all  races  but  assumed,  for  the  purposes  of  the  opinion, 
that  they  did.   It  then  stated: 

'".  .  .  While  Texarkana  is  not  entitled  to  be  con- 
cerned with  trying  to  keep  Langford  and  Mrs.  John- 
son from  associating  together  as  citizens  and/or 
as  persons,  if  the  exercise  of  their  right  to  as- 
sociate  {if  that  right  exists)    creates  such  a  state 
of  community  rejection  in  the  Texarkana  area  that 
it  destroys  or  materially  and  substantially  impairs 
the  ability  of  Langford  and  Johnson  to  discharge 
the  duties  of  their  City  employment,  then  Texar- 
kana is  required  to  step  in  and  terminate  their  em- 
ployment.' (Emphasis  added.)" 

The  Eighth  Circuit  ruled  that  the 

"fact  that  interracial  associations  are  frowned  on  by  some  in 
a  community  cannot  serve  as  a  justification  to  discourage  or 
prohibit  such  associations  by  public  employees.   This  is  true 
even  if  opposition  to  the  interracial  associations  results  in 
diminishing  the  effectiveness  of  the  employees." 

The  Circuit  Court  remanded  with  instructions  to  ascertain  whether  exer- 
cise of  plaintiffs'  rights  of  free  association  was  a  factor  in  their  dismissal, 
and  to  reinstate  plaintiffs  and  assess  damages  if  such  were  found  to  be  the  case. 

The  court  awarded  plaintiffs'  counsel  $500  for  processing  the  appeal. 
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300.34  -  Yeomans  v.  Massey,  F.    Supp.  (N.D.   Fla.    Jan.    19,    1973) 

A.  Civil  Action  No.  1762 

B.  Counsel  for  Plaintiffs:   Kent  Spriggs  (Tallahassee,  Fla.) 
Counsel  for  Defendants:   Alton  M.  Towles  (Qulncy,  Fla.) 

C.  Consent  Order  No.  2,  Middlebrook,  J.,  January  19,  1973 


Class  action  alleging  discrimination  against  blacks  and  women  in  jury 
selection  in  Gadsden  County,  Florida.   Defendants  and  plaintiffs,  on  November 
13,  1972,  signed  a  consent  order  providing  for  certain  changes  in  methods  of 
jury  selection,  but  leaving  for  determination  by  the  court  the  questions  of: 
(1)  whether  defendants  had,  in  fact,  discriminated  as  a  matter  of  law;  and  (2) 
whether  plaintiffs'  lawyer  should  be  awarded  attorneys'  fees.   On  January  15, 
1973,  the  court,  Middlebrook,  J.,  found  that  defendants  had  discriminated  as 
a  matter  of  law,  and  that  plaintiffs'  counsel  was  entitled  to  reasonable  at- 
torneys' fees,  even  absent  a  "finding  of  specific  intent  by  any  of  the  Defend- 
ants to  discriminate  against  the  Plaintiffs  or  their  class."  On  January  19, 
1973,  a  second  order  was  signed,  in  which  a  negotiated  fee  of  $1,210.00,  plus 
costs  of  $72.02,  were  awarded  to  plaintiffs'  counsel. 
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300.35  -  Commonueatth.  of  Pennsylvania   v.  Charleroi  Area  School  District,   

F.  Supp.  (W.D.  Pa.  Oct.  5,  1973) 

A.  No.  72-1119 

B.  Counsel  for  Plaintiffs:  Richard  Isaacson  (Pittsburgh,  Pa.) 
Counsel  for  Defendants:  Melvin  Bassi  (Charleroi,  Pa.) 

C.  Opinion,  Teitelbaum,  J,,  October  5,  1973 

Suit  brought  by  several  of  51  male  students  who  had  been  expelled  from 
junior  and  senior  high  schools  in  the  Charleroi,  Pennsylvania,  area  for  viola- 
tion of  their  schools'  dress  codes  and  hair  length  regulations.   Plaintiffs 
had  attempted  to  be  reinstated,  and,  failing  this,  filed  suit  under  42  U.S.C.  J 
§  1983,  and  preliminarily  and  permanently  enjoined  the  defendant  school  board  1 
from  expelling  any  more  students.   The  plaintiffs  were  also  reinstated.   The 
Western  District  of  Pennsylvania,  Teitelbaum,  J.,  then  awarded  plaintiffs' 
counsel  attorneys'  fees.   He  stated  that  federal  courts  possess  the  equitable  j 
power  to  make  a  discretionary  award  of  attorneys'  fees  in  the  presence  of  bad  i 
faith,  or  .  / 

"for  service  as  a  'private  attorney  general,'  in  seeking  to  se- 
cure compliance  with  Congressional  policy  objectives  by  means 
of  private  litigation  ....   The  award  of  attorney's  fees 
for  service  as  a  private  attorney  general  does  not  imply  bad 
faith  on  the  part  of  the  defendants.   The  sole  rationale  of 
the  Nernian    [v.  Piggie  Park  Enterprises ,   Inc. ,  390  U.S.  400 
(1968)]  decision  is  the  encouragement  of  suits  advancing  the 
public  interest  as  it  has  been  expressed  in  Congressional  stat- 
utory directives." 

Another  rationale  for  fee  awards,  according  to  the  court,  is  the  "sub- 
stantial benefit"  rationale,  which,  like  the  "private  attorney  general"  ration- 
ale "is  devoid  of  any  aspersion  of  bad  faith  on  the  part  of  the  defendants  .  . 
.  [being]  based  on  the  reasoning  that  it  would  be  unjust  to  require  one  plain- 
tiff to  bear  the  entire  expense  of  an  action  which  results  in  benefit  to  a 
large  class." 

The  court  rejected  defendants'  argument  that  attorneys'  fees  are  awarded 
in  §  1983  actions  only  if  there  is  racial  discrimination  present: 

"The  broad  formulation  of  both  the  Neuman   and  Mills    [v.  Elec- 
tric Auto-Lite  Co.,   396  U.S.  375  (1970)]  decisions  in  terms  of 
the  furtherance  of  the  public  interest,  whatever  the  particu- 
lar focus  of  the  statute  involved,  taken  together  with  the 
broad  language  of  §  1983  itself,  serve  on  their  face  to  neg- 
ate the  proposition  that  fees  may  be  awarded  only  when  racial 
discrimination  is  challenged." 

The  court  therefore  awarded  successful  plaintiffs'  attorneys  $2,500,  "in 
accord  with  the  rationales  of  private  attorney  general  compensation  and  further- 
ance of  public  interest  lawsuits  .  .  .,"  and  despite  defendants'  good  faith. 
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300.36  -  Taylor  v.   Perini,  F.   Supp.  (N.D.   Ohio  May  23,   1973) 

A.  Civil   Action  No.    C69-275 

B.  Counsel    for   Plaintiffs:      Niki  Z.    Schwartz    (Cleveland,    Ohio) 

C.  Opinion,   Young,    J.,   May   23,    1973 


Prison  litigation  wherein  after   several   years  of   negotiation  and  vari- 
ous  stages  of   litigation,    a   consent  order   was   signed   and   approved   by    the  North- 
ern District  of   Ohio   on  September   12,    1972.      359  F.    Supp.    1185    (N.D.   Ohio   1972). 
The   Consent  Order   incorporated   an   agreement  by    the   State   that    it  would   pay 
plaintiffs'    reasonable  attorneys'    fees,    the  amount    to   be  negotiated.      Negoti- 
ations proceeded   until,    on  February   26,    1973,    the  Attorney  General   of   Ohio   in- 
formed  plaintiffs'    counsel    that    the   State  would   not  willingly  agree   to   any 
amount. 

Plaintiffs'    counsel   then  asked    the  Northern  District  of   Ohio    to   determ- 
ine  the   amount   due,    and    the   State  asked   for   reconsideration  of    the   attorneys' 
fee  agreement   under   Rule   60(b),   Fed.    R.    Civ.    P.,    arguing    that  a   State   is   exempt- 
ed  from   a  judgment  assessing   attorneys'    fees  by    the  Eleventh  Amendment. 

The  court.  Young,  J.,  held  that  Sims  v.  Amos,  3A0  F.  Supp.  691  (N.D.  Ala. 
1972) (three-judge  court),  aff'd,  409  U.S.  9A2  (1972),  was  more  persuasive  than 
Sinaoak  v.  Obara,  320  F.  Supp.  1098  (D.  Del.  1970) (three-judge  court),  because 
the  Supreme  Court  had  heard  the  former  case  and  not  the  latter.  UTiile  neither 
the  three-judge  district  court  opinion  nor  the  Supreme  Court's  summary  affirm- 
ance in  Sims  specifically  dealt  with  the  Eleventh  Amendment  question.  Judge 
Young  found  that  the  State's  argument  had  been  presented  to  both  courts,  which 
had   nonetheless  rejected    the   argument. 

The  court   found   plaintiffs'    lawyer's  request   for   $21,055.07   fees   and    ex- 
penses  reasonable,    and   awarded   him   that   amount.      Subsequently,    the   court    in  a 
clarification  memorandum  of  July   25,    1973,    stated    that 

"the  award  of   attorney   fees    in   this  action  runs  against  both 
the   defendant    [Warden]    Perinl   and    the   State  of   Ohio    [not,   of 
course,   a   named   defendant]    and   can  be  collected   from   either 
at  plaintiffs'    option." 

The   court  also  granted   a   stay  of    execution  pending  appeal. 
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300.37   -  Incarcerated  Men  of  Allen  County  v.   Fair,  F.    Supp.  (N.D.   Ohio 

Oct.    5,    1973) 

A.  Civil  Action  No,  C  72-188 

B.  Counsel  for  Plaintiffs:   Advocates  for  Basic  Legal  Equality 

(Toledo,  Ohio) 
Counsel  for  Defendants:   Lawrence  Huffman  (Lima,  Ohio) 

C.  Opinion,  Young,  J.,  October  5,  1973 

Several  inmates  of  the  Allen  County  Jail  filed  a  pro  se   petition  alleg- 
ing violations  of  constitutional  rights,  which  the  court  construed  as  a  42  U. 
S.C.  §  1983  class  action.  The  court  appointed  Advocates  for  Basic  Legal  Equali- 
ty, a  largely  federally  funded  legal  organization,  to  represent  the  inmates.  Most 
of  the  issues  in  the  action  were  resolved  in  some  consent  orders  and  other  or- 
ders of  the  court,  whereupon  plaintiffs'  counsel  sought  attorneys'  fees. 

The  Northern  District  of  Ohio,  Young,  J.,  ruled  that  an  award  of  counsel 
fees  is  within  the  equitable  jurisdiction  of  a  court,  and  granted  such  an  award; 

"The  Court  concludes  that  the  interests  of  justice  require 
the  award  to  plaintiffs  of  reasonable  attorney's  fees  for 
services  of  ABLE  connected  with  this  case.  .  .  .   Although 
there  has  been  no  finding  of  liability  on  the  part  of  the  de- 
fendants because  the  parties  agreed  to  an  order  of  the  Court 
disposing  of  most  of  the  contested  matters,  plaintiffs  have 
nonetheless  substantially  benefited  all  inmates  of  the  Allen 
County  Jail  by  insuring  the  protection  of  numerous  consti- 
tutional rights  through  the  orders  of  this  Court  affecting 
the  Allen  County  Jail  filed  in  connection  with  this  case. 
The  litigation  at  issue  has  not  only  benefited  the  present 
inmates  of  the  jail  but  also  all  future  inmates  of  the  facili- 
ty. -Since  all  members  of  the  general  public  in  Allen  County 
and  all  other  persons  subject  to  the  jurisdiction  of  the  Al- 
len County  courts  and  law  enforcement  agencies  are  potential 
subjects  for  incarceration  in  the  Allen  County  Jail,  the  con- 
stitutional rights  of  the  general  public  have  been  vindicated 
and  protected  by  the  litigation  of  these  plaintiffs.   The 
Court,  therefore,  believes  that  this  is  a  proper  case  for  the 
award  of  reasonable  attorney's  fees.  The  award  of  attorney's 
fees  in  cases  like  this  one  assures  that  the  vindication  of 
public  constitutional  rights  need  not  depend  upon  the  finan- 
cial resources  of  the  particular  individuals  who  seek  to  se- 
cure those  rights.   ABLE  has  performed  an  important  public 
service  for  those  who  are,  or  ever  will  be,  confined  in  the 
Allen  County  Jail  and  the  public  which  has  benefited  thereby 
should  bear  the  financial  responsibility  for  the  litigation 
^securing  constitutional  rights. 

"The  Court  further  concludes  that  ABLE  is  a  proper  recipi- 
ent for  an  award  of  attorney's  fees.  Although  ABLE  is  funded 
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to  a  substantial  extent  by  grants  from  public  funds,  it  exer- 
cises independent  judgment  in  performing  its  legal  functions 
and  in  no  way  can  be  considered  a  part  of  federal,  state  or 
local  government.   As  a  non-profit,  private  legal  organization 
seeking  to  represent  persons  who  would  otherwise  receive  no  le- 
gal assistance  because  of  a  lack  of  resources  to  retain  coun- 
sel, ABLE  is  much  the  same  as  other  private  associations,  such 
as  the  NAACP,  which  has  been  held  to  be  a  proper  recipient  of 
a  similar  award." 

The  court  awarded  ABLE  lawyers  $2,000  attorneys'  fees,  the  amount  re- 
quested: 

"...  This  amount,  on  an  hourly  basis,  is  less  than  fifteen 
dollars  per  hour,  which  is  considerably  below  the  going  rates 
for  attorney  fees  and  only  half  of  the  amount  allowed  under  the 
Criminal  Justice  Act,  which  is  stated  to  be  merely  nominal  com- 
pensation.  It  therefore  appears  to  be  a  reasonable  and  very 
modest  compensation  for  the  services  rendered.  .  .  .   lD]ef end- 
ants  have  failed  to  file  any  pleading  opposing  the  request  for 
an  award  of  reasonable  attorney's  fees.   This  affords  further 
reason  to  believe  that  the  amount  requested  is  entirely  reason- 
able." 

The  award  was  assessed  against  both  the  County  and  the  named  defendant,  Sheriff 
Fair. 
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300.38  -  Gates   v.  Collier,   F.  Supp.  (N.D.  Miss.  Feb.  lA,  1973) 

A.  Civil  Action  No.  GC  71-6-K 

B.  Counsel  for  Plaintiffs:   Roy  S.  Haber  (Jackson,  Miss.) 

C.  Memorandum  Opinion,  Keady,  J.,  February  14,  1973 

Class  action  by  inmates  of  Parchman  State  Penitentiary  under  42  U.S.C. 
§§  1981,  1983,  1985  and  1994,  alleging  violation  of  the  inmates'  first,  eighth, 
thirteenth  and  fourteenth  amendment  rights.   The  decision  on  the  merits  appears 
at  349  F.  Supp.  881  (N.D.  Miss.  1972),  wherein  defendants  were  enjoined  from 
continuing  unconstitutional  practices. 

Subsequent  to  decision  on  the  merits,  plaintiffs'  counsel  moved  for  at- 
torneys' fees  and  expenses.   The  defendants  opposed  allowance  of  both  fees  and 
expenses.   The  court,  Keady,  J.,  found  that  fees  were  warranted: 

"In  the  instant  case,  we  have  no  difficulty  in  finding  that 
defendants'  actions  were  unreasonable  and  obdurately  obstin- 
ate. ...   We  are  convinced  that  only  because  of  the  over- 
whelming magnitude  of  evidence  gathered  by  plaintiffs'  attor- 
ney in  cooperation  with  the  Department  of  Justice  [which  had 
intervened]  in  support  of  the  allegations  contained  in  the 
complaint  did  defendants  in  effect  recognize  the  futility  of 
a  full  evidentiary  hearing  and  submit  the  case  on  a  virtually 
agreed  record. 

"Defendants  themselves  concede  that  this  is  not  a  case  in- 
volving unsettled  questions  of  constitutional  law.  ...   We 
now  hold  that  the  state  of  the  law  in  the  area  of  prisoner 
rights  was  sufficiently  settled  so  that  it  should  have  been 
unnecessary  for  this  action  to  be  brought;  this  suit  was  nec- 
essary only  because  of  defendants'  unreasonable  refusal  to  com- 
ply with  accepted  constitutional  principles.   We  are  further 
convinced  that  the  unnecessary  delay,  extraordinary  efforts 
and  burdensome  expenses  incurred  incident  to  the  resolution 
of  the  case  were  occasioned  because  of  defendants'  maintenance 
of  the  defense  in  an  obdurately  obstinate  manner.   Thus,  plain- 
tiffs' attorney  is  entitled  to  reasonable  fees  and  expenses. 

"Since,  in  our  view,  this  is  an  appropriate  case  of  excep- 
tional circumstance  for  awarding  attorney's  fees  and  expenses 
because  of  defendants'  unreasonable  and  obdurately  [sia]    ob- 
stinacy, we  need  not  rule  upon  plaintiffs'  alternative  conten- 
tion that  their  counsel  is  entitled  to  an  award  based  on  the 
theory  that  he  was  acting  as  a  'private-attorney  general', 
and  vindication  of  their  rights  was  in  the  public  interest." 
[Footnote  omitted.] 

Plaintiffs'  counsel  sought  payment  for  2,814-1/2  hours,  at  the  prevail- 
ing Mississippi  rate  of  $35  per  hour.   The  court  disallowed  certain  hours,  and 
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determined  that  counsel  was  entitled  to  payment  for  1,832-1/2  hours'  work: 

"The  court  finds  that  the  prevailing  rate  for  legal  serv- 
ices performed  in  this  federal  district  court  in  comparable 
litigation  is  $35  an  hour,  such  charge  is  fair  and  reasonable 
and  should  be  here  applied  to  determine  the  worth  of  the  le- 
gal service  performed  by  plaintiffs'  counsel.   Considering 
the  nature  of  the  case  and  the  successful  results  achieved 
on  behalf  of  the  inmates  and  the  amount  of  time  invested  by 
counsel,  the  court  concludes  that  a  reasonable  fee  for  legal 
services  would  be  $65,000.  ..." 

The  court,  however,  deducted  from  the  above  award  the  amount  which  plain- 
tiffs' counsel  had  received  as  a  salary  from  a  foundation-funded  civil  rights 
organization  for  which  he  worked  while  preparing  and  litigating  the  case.   The 
total  award  was  thus  $41,750.   The  court  also  awarded  allowable  expenses  of 
$10,986.05. 

Finally,  the  court  specified  where  liability  for  the  fees  and  expenses 
thus  taxed  lay: 

"...  The  award  herein  shall  not  constitute  the  personal,  or 
individual,  liability  of  the  named  defendants,  or  any  of  them, 
but  they  are  directed  to  pay  same  from  funds  which  the  Missis- 
sippi Legislature,  at  its  1973  Session,  may  appropriate  for 
the  operation  of  the  Mississippi  State  Penitentiary." 


Gates  V.  Collier,   F.2d  (5th  Cir.  Dec.  5,  1973) 

A.  No.  73-1790 

B.  Counsel  above 

C.  Tuttle,  Bell  &  Goldberg,  JJ. 

D.  Opinion,  Tuttle,  J.,  December  5,  1973 

Appeal  from  the  above  award  of  attorneys'  fees.   The  defendants  did  not 
challenge  the  trial  court's  basis  for  making  the  award  (obdurate  obstinacy),  but  in- 
stead argued  that  the  award  could  not  be  made  against  a  state  or  state  officials, 
because  such  an  award  would  violate  the  eleventh  amendment  and  the  state's  sover- 
eign Immunity. 

The  circuit  court  found  the  lower  court's  findings  of  obdurate  obstinacy 
totally  adequate  "to  warrant  the  awarding  of  attorney's  fees,"  though  it  noted  that 
different  standards  —  notably  the  private  attorney  general  standard  —  existed  for 
awards  in  similar  cases. 

[Continued] 
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The  fifth  circuit  rejected  the  defendant-appellants'  immunity  argument, 
chiefly  on  the  basis  of  Sims   v.  Amos,    34Q  F.  Supp  690  (M.D.  Ala.  1972) (three-judge 
court),  aff'd,    409  U.S.  942  (1972),  where  the  immunity  argument  was  raised  in  the 
Jurisdictional  Statement  and  the  Supreme  Court  nonetheless  summarily  affirmed  an 
award  of  fees  against  the  Governor,  legislators,  Attorney  General  and  Secretary 
of  State  of  Alabama.   The  court  also  cited  La  Raza  Unida   v.  Volpe ,    57  F.R.D.  94 
(N.D.  Cal.  1972),  which  had  held  that  "the  state  may  no  more  immunize  an  individu- 
al from  costs  Incident  to  an  injunction  than  it  may  insulate  him  from  the  injunc- 
tion itself." 

Finally,  the  court  noted  that 

"in  such  a  suit  as  this  the  award  of  attorney's  fees  is  not 
an  award  of  damages  against  the  State,  even  though  funds 
for  payment  of  the  costs  may  come  from  the  state  appropria- 
tions." 

Attorneys'  fees,  stated  the  court,  were  not  damages  in  the  instant  case,  but  an  in- 
tegral part  of  an  equitable  remedy.  i 
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300.39  -  Harper  v.   Mayor  &  City  Council  of  Baltimore,   Md. ,    5  FEP  Cases   1050 
(D.    Md.    1973) 

A.  No.  71-1352-Y 

B.  Counsel  for  Plaintiffs:   Kenneth  L.  Johnson  (Baltimore,  Md.), 

Jack  Greenberg  (New  York  City) 
Counsel  for  Defendants:   George  L.  Russell,  Jr.  (Baltimore,  Md.) 

C.  Opinion,  Young,  J.,  May  2,  1973 


Class  action  under  42  U.S.C.  §§  1981  and  1983  alleging  discriminatory 
employment  practices  were  engaged  in  by  the  Baltimore  City  Fire  Department. 
The  district  court.  Young,  J.,  found  a  history  of  refusals  to  hire  blacks, 
historical  segregation  of  facilities,  and  failure  to  promote  black  firemen, 
all  in  violation  of  plaintiffs'  constitutional  rights,  and  ordered  limited 
injunctive  relief,  but  refused  to  order  back  pay. 

The  court  did,  however,  award  successful  plaintiffs  attorneys'  fees  srA 
litigation  expenses: 

"Were  this  a  Title  VII  case  the  availability  of  attorneys  < 

fees  could  be  disposed  of  by  citation  of  the  clear  Fourth 
Circuit  rule  that  attorneys  fees  must  be  awarded.  [Cita- 
tions omitted.]   The  Fourth  Circuit  drew  on  Newman   v.  Pig- 
gie  Park  Enterprises,    390  U.S.  400  (1968)  for  that  rule. 
The  Piggie  Park  suit  was  under  the  public  accommodations 
title  of  the  1964  Civil  Rights  Act.   The  rationale  of  that 
decision,  that  plaintiffs  were  vindicating  a  public  policy 
that  Congress  considered  of  the  highest  priority,  was 
deemed  by  the  appellate  court  to  be  equally  applicable 
to  Title  VII  litigation.   And  though  one  facet  of  this 
'private  attorneys  general'  approach  is  that  the  liti- 
^  gants  cannot  personally  recover  damages  and  thus  may  be 
deterred  from  vindicating  the  public  interest  by  the  ex- 
pense of  suit,  the  availability  of  damages  has  not  alter- 
ed the  Fourth  Circuit  rule. 

"Federal  courts  have  the  discretion  as  a  part  of  their 
equitable  powers  to  grant  attorneys  fees,  even  absent  stat- 
utory authorization.   The  lack  of  statutory  authorization 
is  particularly  unpersuasive  where,  as  in  §  1981  and  1983, 
the  statutes  do  not  include  detailed  remedies.   And  where 
the  suit  is  one  to  rectify  racial  discrimination,  the  bet- 
ter view  is  that  the  court's  exercise  of  discretion  to  grant 
fees  need  not  depend  on  a  showing  of  bad  faith  on  the  part 
of  defendants.   Plaintiffs  have  effectuated  a  strong  cong- 
ressional policy  by  maintaining  this  suit,  and  they  are  en- 
titled to  attorneys  fees  regardless  of  defendants'  good  or 
bad  faith."   [Citations  omitted.] 

The  court  ordered  attorneys'  fees  taxed  as  costs  against  the  City  of  Baltimore, 
through  its  Mayor  and  City  Council,  and  held  that,  although  Individual  firemen 
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who  had  intervened  as  defendants  in  the  case  were  "beneficiaries  of  the  discrim- 
inatory policies  of  defendants,  they  did  not  have  the  authority  in  and  of  them- 
selves to  alter  the  aspects  of  the  entrance  and  promotion  procedures  which  are 
the  basis  for  relief,"  and  could  therefore  not  be  held  liable  for  court  awarded 
fees. 
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300. AO  -  Jones   v.  Holliman,   F.  Supp.  (S.D.  Ala.  July  9,  1973) 

A.  Civil  Action  No.  3944-65 

B.  Counsel  for  Plaintiffs:   James  K.  Baker  (Birmingham, 

Ala.) 
Counsel  for  Defendants:   Thomas  Boggs  (Linden,  Ala.) 

C.  Order,  Pittman,  J.,  July  9,  1973 

Class  action  under  42  U.S.C.  §  1983,  alleging  systematic  exclusion  of 
blacks  from  the  juries  of  Marengo  County,  Alabama. 

The  litigation  was  commenced  in  1965,  and  counsel  represented  plain- 
tiffs for  five  years  of  the  litigation,  including  a  successful  appeal  to  the 
Fifth  Circuit.   422  F.2d  656  (5th  Cir.  1970).   Counsel  sought  fees  of  $5,7jOO 
for  proceedings  before  both  the  district  and  appeals  courts,  stating  that  he 
spent  about  80  hours  on  the  district  court  proceedings,  but  not  giving  his 
time  for  the  appeal  (a  rate  of  $40  per  hour) .   The  Southern  District  of  Ala- 
bama awarded  $3,000  in  fees,  plus  $305  for  out-of-pocket  expenses,  withouf 
stating  reasons.  , 
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300.41  -  Blaok  v.    Curb,, F.    Supp.  (S.D.   Ala.   July  9,    1973) 

A.  Civil  Action  No.  3872-65 

B.  Counsel  for  Plaintiffs:   James  K.  Baker  (Birmingham, 

Ala.) 
Counsel  for  Defendants:   0.  S.  Burke  (Greensboro,  Ala.) 

C.  Order,  Pittman,  J.,  July  9,  1973 

Class  action  under  42  U.S.C.  §  1983,  alleging  systematic  exclusion 
of  blacks  from  juries  in  Hale  County,  Alabama. 

The  litigation  was  commenced  in  1965,  and  plaintiff's  present  coun- 
sel had  represented  them  for  five  years,  including  two  successful  appeals 
to  the  Fifth  Circuit.  Counsel  sought  fees  of  $9,800,  stating  his  time  at 
120  hours  for  the  district  court  proceedings,  but  not  giving  his  time  for 
the  appeals  (a  rate  of  approximately  $40  per  hour).  The  Southern  District 
of  Alabama,  Pittman,  J.,  awarded  plaintiffs'  counsel  $5,000  in  fees,  plus 
out-of-pocket  expenses  of  $544,  without  stating  reasons. 
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300.42  -  Hamilton   v.  Landriou,   Mayor  of  Neb>  Orleans,   ^-    Supp.  

(E.D.  La.  June  28,  1973) 

A.  Civil  Action  No.  69-2443 

B.  Counsel  for  Plaintiffs:   Luke  Fontana  (New  Orleans, 

La.) 

C.  Order,  Christenberry,  J.,  June  28,  1973 

Class  action  under  42  U.S.C.  §  1983,  alleging  Eighth  Amendment  vio- 
lations in  the  operation  of  the  Orleans  Parish  Prison.   After  finding  for 
plaintiffs  on  the  merits,  the  Eastern  District  of  Louisiana,  Christenberry, 
J. ,  stated  that 

"the  defendants'  actions  have  been  'unreasonable  and  obdur- 
ately obstinate,'  and  that  but  for  this  litigation  no  im- 
provements would  have  been  made  in  Parish  Prison.   Accord- 
ingly, an  award  for  attorneys'  fees  is  appropriate." 

The  court  found  an  award  of  $5,000  reasonable,  and  assessed  the  award 
against  the  defendants,  to  be  taxed  as  costs. 
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300.43  -  Hamilton   v.  Love,    358  F.  Supp.  338  (E.D.  Ark.  1973) 

A.  Civil  Action  No.  LR-70-C-201 

B.  Counsel  for  Plaintiffs:   Philip  E.  Kaplan  (Little 

Rock,  Ark.) 
Counsel  for  Defendants:   Lee  Munson  (Little  Rock, 

Ark.) 

C.  Opinion,  Eisele,  J.,  April  25,  1973 


Class  action  under  42  U.S.C.  §  1983  alleging  eighth  amendment  vio- 
lations in  the  operation  of  the  Pulaski  County,  Arkansas,  jail.   Defendants 
initially  stipulated  that  conditions  in  the  jail  were  unconstitutionally  sub- 
standard, and  the  court  ordered  defendants  to  bring  the  facility  in  line 
vd-th  minimum  constitutional  standards  by  September  1,  1971.  Hamilton  v. 

Love,   328  F.  Supp.  1182  (E.D.  Ark.  1971). 

'I 

Plaintiffs  later  sought  to  have  defendants  held  in  contempt  for 
failure  to  comply  with  the  court's  order.   In  October  1972,  the  court  stat- 
ed that  it  would  not  hold  defendants  in  contempt,  largely  because  of  promr 
ises  made  by  defendants'  counsel  in  informal  hearings,  but  did  state  that 
it  would  award  plaintiffs'  counsel  attorneys'  fees  because,  as  a  result  of 
defendants'  failure  to  comply, 

"...  the  attorneys  for  plaintiffs  have  been  subjected 
to  a  barrage  of  complaints  emanating  from  the  jail  and 
have  spent  much  additional  time  investigating  such  mat- 
ters and  presenting  them  to  this  Court.   The  Court  is 
therefore  now  awarding  the  sum  of  $1,000.00  as  a  partial 
attorney's  fee  for  plaintiffs.   This  is  far  below  what 
could  fairly  be  called  a  'reasonable  fee'  for  the  serv- 
ices rendered.   The  Court  is  reserving  its  decision  on 
an  award  of  a  more  realistic  fee  pending  future  develop- 
ments." 

On  April  25,  1973,  after  several  additional  hearings,  the  court 
found  that  the  jail  still  did  not  meet  minimum  constitutional  standards, 
and  ordered  the  defendants  to  conform  to  all  orders  of  the  court  in  two 
months'  time  or  to  cease  to  operate  the  prison.   The  court  ruled  that  the 
defendants  had  "failed  to  comply  with  a  substantial  number  of  the  Court's 
previous  orders,"  and  therefore  found  them  in  contempt,  and  assessed  "token" 
fines.   If  the  defendants  failed  to  comply  once  more,  stated  the  court,  more 
"realistic"  fines  would  be  imposed. 

The  court  also  awarded  plaintiffs'  counsel  costs  and  an  addition- 
al $1,500  partial  attorneys'  fee. 
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300.44  -  Ross   V.  Goshi,    351  F.  Supp.  949  (D.  Hawaii  1972) 

A.  Civil  No.  72-3610 

B.  Counsel  for  Plaintiffs:   Hawaii  Legal  Services  Project 

(Wailuku,  Hawaii),  John  S.  Ed- 
munds (Honolulu,  Hawaii) 
Counsel  for  Defendants:   Ernest  K.  C.  Ching  (Wailuku, 

Hawaii) 

C.  Opinion,  King,  J.,  December  20,  1972 


Class  action  under  42  U.S.C.  §  1983,  attacking  a  Maui  County  ordin- 
ance which  banned  outdoor  political  —  but  not  commercial  —  signs.   The  dist- 
rict court.  King,  J.,  found  that  such  "selective  prohibition"  must  not  only 
have  "some  rational  relationship  to  the  effectuation  of  a  proper  government- 
al purpose,"  but  must  also  be  shown  to  be  "'necessary  to  promote  a  compelling 
state  interest.'  Dunn   v.  Blumstein,    405  U.S.  330,  337  (1972) (Emphasis  by  the 
Supreme  Court)."  The  court  found  that  the  defendants  had  failed  to  show  such 
a  compelling  state  interest. 

Both  plaintiffs,  represented  by  CEO  Legal  Services  lawyers,  and 
plalntif f-intervenors,  represented  by  private  attorneys,  moved  for  attor- 
neys' fees  under  the  private  attorney  general  rationale.   The  court,  apply- 
ing the  Raza  Unida    (No.  500.09,  infra)    private  attorney  general  standard^/, 
awarded  fees  to  counsel  for  plalntif f-intervenors,  but  not  to  GEO  lawyers  rep- 
resenting the  original  plaintiffs. 

"Because  the  public  authorities  normally  charged  with 
the  enforcement  of  the  law  are  defendants  in  this  action, 
the  only  practicable  means  of  enforcing  section  1983  is 
by  private  parties,  such  as  Plaintiffs  and  Plalntif fs-In- 
tervenors,  acting  on  their  own  initiative.   Yet  private 
parties  are  least  able  to  bear  the  cost  of  vindicating 
-  constitutional  rights  —  particularly  where,  as  in  this 
case,  they  are  vigorously  opposed  by  a  governmental  enti- 
ty. 


"The  Hawaii  Legal  Services  Project,  however,  is  funded 
by  the  government.   Legal  Services'  attorneys  can  function 

[Cont'd] 


V  "[W]henever  there  Is  nothing  in  a  statutory  scheme  which  might  be  inter- 
preted as  precluding  it,  a  'private  attorney-general'  should  be  awarded 
attorneys'  fees  when  he  has  benefited  a  large  class  of  people,  and  where  fur- 
ther the  necessity  and  financial  burden  of  private  enforcement  are  such  as 
to  make  the  award  essential."   57  F.R.D.  94,  at  98  (1972). 
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as  private  attorneys  general  irrespective  of  whether  this 
court  awards  them  counsel  fees.   Indeed,  this  Is  one  of 
the  reasons  underlying  the  establishment  and  funding  of 
Legal  Services  Projects  throughout  the  nation.   There  is 
thus  no  'necessity'  for  an  award  of  fees  within  the  test 
laid  down  by  La  Raza  Unida   v.  Volpe    .  .  .  ."   [Citations 
omitted. ] 
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300.45  -  Fowler  v.   Sahoarzioalder ,  F.   Supp.  (D.   Minn.   Jan.    4,    1973; 

Feb.    9,    1973) 

A.  Civil  Action  No.  3-72-265 

B.  Counsel  for  Plaintiffs:   Andrew  W.  Haines,  Michael  T. 

McKim,  Roger  S.  Haydock,  Dolores 
Grey  (St.  Paul,  Minn.) 
Counsel  for  Defendants:   Kenneth  J.  Fitzpatrick,  James  P. 

Miley  (St,  Paul,  Minn.) 

C.  Memorandum  &  Order,  Devitt,  J.,  January  4,  1973;  Supple- 
mental Memorandum  &  Order,  Devitt,  J.,  February  9,  1973 

Class  action  under  42  U.S.C.  §§  1981  and  1983,  wherein  the  St.  Paul, 
Minnesota,  Fire  Department  was  forced  to  discontinue  use  of  a  discriminatory  em- 
ployment test.   Successful  plaintiffs'  counsel  moved  for  attorneys'  fees,  and  the 
court,  Devitt,  J.,  denied  their  motion: 

"There  is  no  statutory  authority  for  such,  and  this  is  not 

the  type  of  extraordinary  case  where  the  conduct  of  defend-      ' 

ants  was  characterized  by  bad  faith  or  unreasonable  or  ob- 
durate obstinacy  as  to  justify  such  an  award. 


"Counsel  for  plaintiffs  were  diligent  and  effective  in 
their  advocacy  and  are  to  be  commended  for  it,  but  absent 
statutory  authority  or  facts  showing  bad  faith,  ill  pur- 
pose or  disregard  of  a  clear  constitutional  duty,  an  award 
of  attorneys'  fees  is  unauthorized." 

Plaintiffs'  counsel  then  sought  reconsideration  of  the  above  decision, 
and  the  court  once  again  refused,  on  February  9,  1973. 

The  cast  is  now  on  appeal  to  the  Eighth  Circuit. 
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300.46  -  United  States   v.  MoLeod,   385  F.2d  73A  (5th  Cir.  1967) 

A.  Nos.   21475,  21A77 

B.  Counsel  for  Plaintiffs:   Harold  H.  Greene,  John  Doar,  David 

L.  Norman  (Washington,  D.C.) 
Counsel  for  Defendants:   T.  G.  Gayle,  J.  E.  Wilkinson,  Jr. 

(Selma,  Ala.) 

C.  Woodbury,  Wisdom  &  Bell,  JJ. 

D.  Opinion,  Wisdom,  J.,  October  16,  1967 

Suit  by  United  States  under  42  U.S.C.  §  1971  against  Dallas  County, 
Alabama,  alleging  violation  of  black  citizens'  right  to  vote.   During  voter  reg- 
istration drives  in  1963,  Dallas  County  officials  arrested  and  prosecuted  many 
registration  drive  leaders  and  prospective  voters  who  attended  rallies,  and  also 
stationed  police  officers  around  buildings  in  which  rallies  were  held.   The  South- 
ern District  of  Alabama  found  no  violation  of  constitutional  rights.   The  United 
States  appealed. 

The  Fifth  Circuit,  Wisdom,  J.,  reversed,  finding  that  all  arrests  and 
prosecutions  and  other  activities  by  county  officials  were  specifically  for  the 
purpose  of  harassing  and  Intimidating  prospective  voters,  in  violation  of  42  U. 
S.C.  §  1971. 

The  Fifth  ji^ircuit  found  that  plaintiffs  were  initially  entitled  to  an 
injunction  against  prosecution  of  those  arrested,  and  that,  because  such  an  in- 
junction was  not  issued,  the  prosecutions  had  proceeded  illegally. 

"In  order  to  grant  full  relief  in  this  case,  we  must  see 
that  as  far  as  possible  the  persons  who  were  arrested  and 
prosecuted  in  violation  of  section  1971(b)  are  placed  in 
the  position  in  which  they  would  have  stood  had  the  county 
not  acted  unlawfully.  ...   Of  course  no  court  order  can 
completely  eradicate  the  effect  of  the  country's  [sic]   ac- 
tions.  If  nothing  else  remains,  the  mental  anguish  and  the 
nuisance  of  having  to  defend  baseless  prosecutions  could 
well  deter  Negroes  from  participating  in  the  registration 
process.   The  Court  can  and  must,  however,  do  all  within  its 
power  to  eradicate  the  effect  of  the  unlawful  prosecutions 
in  this  case." 

The  circuit  court  directed  the  Southern  District  of  Alabama  to  return  all  fines 
and  expunge  all  convictions  from  the  records  of  the  Individuals  prosecuted.   It 
also  ordered  the  county  to  reimburse  those  individuals  for  costs  and  attorneys' 
fees  expended  in  their  defense: 

"The  individuals  so  prosecuted  would  not  have  had  to  bear 
the  costs  of  their  defense  had  these  prosecutions  been  en- 
joined as  they  should  have  been.   The  district  court's 

[Continued] 
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order  should  therefore  include  a  requirement  that  the  county 
reimburse  the  individuals  involved  for  the  costs,  including 
reasonable  attorneys'  fees,  incurred  in  the  defense  of  the 
state  criminal  prosecutions." 


300.46  - 
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300.47  -  doe   v.  Saoap,   F.  Supp.  (N.D.  Cal.  Oct.  26,  1973) 

A.  Civil  Nos.  71-86A  RFP,  C-69-666  RFP 

B.  Counsel  for  Plaintiffs:   California  Rural  Legal 

Assistance  (San  Francis- 
co, Cal.) 

C.  Memorandum  &  Order,  Peckham,  J.,  October  26,  1973 

Decision  finding  the  defendants,  officials  of  the  California  State  De- 
partment of  Social  Welfare,  in  contempt  of  a  consent  order  signed  by  the  Northern 
District  of  California  on  July  18,  1972.   In  that  consent  order,  the  defendants 
had  agreed  that  welfare  applicants  need  not  provide  information  as  to  the  where- 
abouts of  a  parent  absent  from  the  home  of  a  dependent  child  as  a  condition  for 
welfare  eligibility.   The  State  Department  nonetheless  thereafter  ordered  county 
welfare  departments  to  require  such  information,  and  to  withhold  welfare  payments 
if  the  information  was  not  supplied.  I 

The  Northern  District  of  California,  after  declaring  defendants  in  con- 
tempt, ordered  them  to  purge  themselves  by  (1)  nullifying  their  order  to  county 
welfare  departments,  and  (2)  informing  welfare  recipients  of  the  new  policy.   They 
were  also  ordered  to  locate  and  reimburse  all  persons  who  would  have  received  wel- 
fare payments  but  for  the  contempt.   The  court  then  awarded  plaintiffs'  counsel, 
California  Rural  Legal  Assistance,  an  OEO  Legal  Services  program,    costs  and  at- 
torneys' fees  of  $1,500,  although  CRLA  had  sought  only  $1,000. 
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300.48  -  Fccrber   v.  Rizzo,    36J  F.  Supp.  386  (E.D.  Pa.  1973) 


B.  Counsel  for  Plaintiffs:   Jack  J.  Levine  (Philadelphia, 

Pa.) 
Counsel  for  Defendants:   Murray  C.  Goldman  (Philadel- 
phia, Pa.) 

C.  Opinion,  Huyett,  J.,  June  22,  1973 

Opinion  on  a  Petition  for  Civil  Contempt  filed  by  several  demonstrators 
who  were  prevented,  both  before  and  after  the  entry  of  a  TRO  by  the  Eastern  Dist- 
rict of  Pennsylvania,  from  peacefully  demonstrating  against  President  Nixon  while 
he  was  in  Philadelphia  for  a  brief  ceremony. 

On  October  20,  1972,  the  day  on  which  Nixon  was  due  to  make  a  brief  ap- 
pearance at  Independence  Hall,  at  7:15  a.m.,  sixteen  persons  were  arrested  by  the 
Philadelphia  Police  Department  when  they  refused  to  relinquish  signs  and  protest 
banners  or  to  move  to  a  location  a  block  away  from  Independence  Hall.   La^jyers  for 
those  sixteen  persons  went  to  court,  and  the  court  issued  a  TRO  against  further 
arrests  at  12:40  p.m.   In  the  meanwhile,  sixteen  more  persons  had  been  arrested. 
Even  after  police  on  duty  at  Independence  Hall  were  informed  of  the  TRO,  they  con- 
tinued to  arrest  persons  who  sought  to  carry  signs  and  demonstrate  in  areas  open 
to  the  public. 

The  Eastern  District  of  Pennsylvania,  Huyett,  J.,  found  defendants  in 

contempt  for  the  arrests  made  after  the  TRO  was  entered,  and  also  for  keeping  these 

arrested  prior  to  the  entry  of  the  TRO  in  custody  until  4:00  p.m.,  by  which  time 
Nixon  had  left.   The  court  said: 

"We  consider  this  case  a  most  serious  one.   It  has 
brought  before  the  Court  a  contempt  for  the  law  by  those 
officials  charged  with  maintenance  of  the  law.   Defendants 
-  not  only  violated  the  First  and  Fourth  Amendment  rights  of 
plaintiffs  and  others,  but  also  they  continued  such  actions 
in  the  face  of  a  court  injunction.   While  we  are  mindful  of 
the  difficulties  with  which  policemen  are  faced  in  crowd 
situations,  and  this  nation's  tragic  recent  past,  these  con- 
cerns cannot  be  used  as  a  smokescreen  behind  which  govern- 
ment is  permitted  to  suppress  peaceful  free  expression.   That 
Is  what  defendants  attempted  and  for  that  we  must  censure 
them." 

The  court  thus  found  defendants  in  civil  contempt,  and  awarded  plaintiffs  compensa- 
tory damages : 

"Courts  may  award  compensatory  damages  to  plaintiffs  who 
are  deprived  of  constitutional  rights.   The  value  of  such 
rights,  while  difficult  of  assessment,  must  be  considered 
great."   [Citations  omitted.] 

The  court  also  awarded  "reasonable  attorneys  fees  and  costs." 
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300.49  -  Donahue  y.  Staunton,   471  F.2d  475  (7th  Cir.  1972),  Rehearing  &  Re- 
hearing En  Banc  Denied,   471  F.2d  475  C7th  Cir.  1972) 

A.  No.  71-1160 

B.  Counsel  for  Appellee:   Lester  Asher,  Marvin  Gittler 

(Chicago,  111.) 
Counsel  for  Appellant:  William  J.  Scott,  Perry  L.  Fuller 

(Chicago,  111.) 

C.  Swygert,  Hastings  &  Sprecher,  JJ. 

D.  Opinion,  Hastings,  J.,  July  6,  1972 

Suit  under  42  U.S.C.  §  1983  brought  by  a  priest  who  had  been  dismissed 
as  chaplain  of  Manteno  State  Hospital,  a  state  mental  institution,  allegedly  in 
violation  of  his  first  amendment  rights.   The  seventh  circuit,  Hastings,  J.,  af- 
firmed the  decision  below  which  had  ordered  dismissed  priest  reinstated  and  award- 
ed him  $2,000  punitive  damages,  $750  attorneys'  fees,  and  out-of-pocket  expenses. 

The  circuit  court  found  that  plaintiff-appellee  Donahue  had  been  dis- 
missed because  of  public  statements  he  had  made  criticizing  the  hospital,  and, 
while  "some  of  the  allegations  made  by  the  plaintiff  were  false  or  misleading  . 
.  .  at  the  time  of  their  issuance  they  were  reasonably  believed  to  be  true  by  the 
plaintiff  and  were  not  knowingly  false  and  recklessly  made."   Such  statements  as 
were  false  could  easily  have  been  refuted  by  the  hospital  administrators  "by  open 
and  free  public  debate  and  discussion.   Indeed,  that  is  what  freedom  of  speech  is 
all  about." 

Defendants-appellants  argued  that,  as  agents  of  the  State,  they  "were 
entitled  to  an  immunity  from  any  and  all  damages  resulting  from  their  actions." 
The  circuit  court,  however,  ruled  that  "'other  officials  [than  legislators  and 
judges]  such  as  present  defendants,  retain  only  a  qualified  immunity,  dependent 
on  good  faith  action.'  McLaughlin  v .    Tilendis,   398  F.2d  287,  at  290  (7th  Cir. 
1968)."  The  court  found  that  State  defendants'  actions  were  "without  justifica- 
tion," and  they  were  therefore  not  immune  from  money  damages. 

Nor  were  they  immune  from  an  assessment  of  attorneys'  fees:  j 

"The  benefit  to  the  general  public,  i.e.,   of  encouraging 
free  and  robust  public  discussion,  is  substantial  in  this 
case  and  should  not  depend  for  its  protection  upon  the 
financial  status  of  the  individual  who  is  deprived  of  his 
constitutional  rights.   Hence  the  relative  financial  posi- 
tions of  the  parties  at  the  time  of  the  constitutional  vio- 
lation, which  in  the  case  at  bar  weighs  in  favor  of  allow- 
ing attorney  fees,  is  relevant.   There  is  also  some  evi- 
dence that  the  result  of  plaintiff's  dismissal  had  a  chill- 
ing effect  upon  public  discussion  of  mental  health  care 
by  employees  at  Manteno.   And  finally,  although  defendants' 
actions  were  not  found  to  be  egregious,  they  were  conscious- 
ly taken  to  stifle  plaintiff's  public  criticism.  .  .  .   [W]e 

[Continued] 
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hold  the  evidence  weighs  in  favor  of  an  award  here  and  in 
doing  so  that  the  district  court  did  not  abuse  its  discre- 
tion." 

Swygert,  J.,  dissented,  stating  a  belief  that  defendant-appellants  were 
justified  in  dismissing  plaintiff-appellee. 


-  300. A9 


1024 


300.50  -  Welch   v.  Rhodes,   F.  Supp. 

A.   Civil  No.  69-249 


(S.D.  Ohio  May  8,  1973) 


B.  Counsel  for  Plaintiffs:   William  J.  Davis,  Irwin  W. 

Barkan  (Columbus,  Ohio) 
Counsel  for  Defendants:   James  Laurenson  (Columbus, 

Ohio) 

C.  Order,  Rubin,  J.,  May  8,  1972 


Class  action  under  A2  U.S.C.  §§  1981  and  1983,  alleging  that  state  regu- 
lations and  practices  which  permitted  the  selection  of  laborers  for  state  construc- 
tion projects  from  unions  which  excluded  black  members  were  unconstitutional,  and 
seeking  a  declaration  to  that  effect,  as  well  as  injunctions  against  continuation 
of  such  practices  and  regulations.   No  damages  were  sought.   Four  years  later  a  con- 
sent order  was  signed  by  which  the  Governor  of  Ohio  issued  an  Executive  Order  re- 
quiring affirmative  efforts  to  hire  blacks  on  state  construction  projects,  "without 
admitting  constitutional  violations  or  violations  of  42  U.S.C.  Sections  1981  and 
1983  or  the  Plaintiffs'  right  to  obtain  injunctive  relief  against  the  State  .  .  .  ." 

Several  months  later,  plaintiffs'  counsel  sought  fees,  which  were  not 
contested  by  the  defendants  except  as  to  the  amounts  sought.   Plaintiffs'  counsel 
had  not  kept  time  sheets,  so  the  court,  stating  it  would  be  "difficult  to  award 
compensation  on  an  hourly  basis,"  considered  "the  nature  of  the  litigation  and  the 
accomplishment  of  plaintiffs'  counsel,"  and  awarded  $7,500  fees  against  the  State 
of  Ohio. 

Defendants  thereafter  filed  a  Motion  to  Reconsider  under  Rule  60(b), 
stating  that  the  award  of  attorneys'  fees  by  the  district  court  was  void  because 
under  the  eleventh  amendment  the  court  was  without  jurisdiction  to  make  such  an 
award.   On  May  23,  1972,  the  court  denied  defendants'  motion. 

The  case  is  now  on  appeal  to  the  sixth  circuit. 
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400.01  -  Neumcm  v.   Piggie  Poj'k  EnterpriseSj    Inc.,  390  U.S.   400   (1968) 

A.  No.  339 

B.  Counsel  for  Petitioners:   Jack  Greenberg,  James 

Nabrit,  Michael  Meltsner 
(New  York  City);  Jenkins, 
Perry  &  Pride  (Columbia, 
S.C.) 

C.  Opinion,  Per  Curiam,  March  18,  1968 

Petitioners  had  brought  a  class  action  under  42  U.S.C.  §  2000a-3(b) 
against  a  chain  of  drive-in  restaurants  in  South  Carolina.   The  trial  court 
found  that  the  restaurants  did  discriminate  against  blacks,  but  also  held 
that  drive-in  restaurants  were  not  covered  by  Title  II  of  the  Civil  Rights 
Act  of  1964,  and  enjoined  discrimination  in  only  one  of  defendants'  establlsh- 
nents  —  not  a  drive-in  restaurant.   256  F.  Supp.  941  (D.S.C.  1966). 

The  fourth  circuit  reversed,  holding  that  drive-in  restaurants  were 
covered  by  Title  II.   It  remanded,  with  instructions  that  plaintiff-appellants 
should  be  awarded  attorneys'  fees  "only  to  the  extent  that  the  respondents'  de- 
fenses had  been  advanced  'for  purposes  of  delay  and  not  in  good  faith.'   377 
F.2d  at  437   (4th  Cir.  1967)."   390  U.S.  400,  at  401. 

The  Supreme  Court  granted  certiorari  "to  decide  whether  this  subjec- 
tive standard  properly  effectuates  the  purposes  of  the  counsel-fee  provision 
of  Title  II  of  the  Civil  Rights  Act  of  1964."   Its  conclusion  was  that  it  did 
not. 

The  Court  stated: 

"When  a  plaintiff  brings  an  action  under  [Title  II]  he 
cannot  recover  damages.   If  he  obtains  an  injunction, 
he  does  so  not  for  himself  alone  but  also  as  a  'private 
attorney  general,'  vindicating  a  policy  that  Congress 
considered  of  the  highest  priority.   If  successful 
plaintiffs  were  routinely  forced  to  bear  their  own  at- 
torneys' fees,  few  aggrieved  parties  would  be  in  a  po- 
sition to  advance  the  public  interest  by  invoking  the 
injunctive  powers  of  the  federal  courts.   Congress 
therefore  enacted  the  provision  for  counsel  fees  — 
not  simply  to  penalize  litigants  who  deliberately  ad- 
vance arguments  they  know  to  be  untenable  but,  more 
broadly,  to  encourage  individuals  injured  by  racial  dis- 
crimination to  seek  judicial  relief  under  Title  II. 

"It  follows  that  one  who  succeeds  in  obtaining  an  in- 

[Continued] 
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junction  under  that  Title  should  ordinarily  recover  an 
attorney's  fee  unless  special  circumstances  would  render 
such  an  award  unjust.  .  .  .' 
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400.02  -  Miller  v.   Amusement  Entei'prises ^   Inc.  ,   426  F.2d  534   (5th 
Cir.    1970) 

A.  No.  27529 

B.  Counsel  for  Appellants:   Johnnie  A.  Jones  (Baton  Rouge, 

La.);  Norman  Amaker,  Jack 
Greenberg  (New  York  City) 
Counsel  for  Appellees:   W.  P.  Wray,  Jr.,  Bert  K.  Robin- 
son (Baton  Rouge,  La.) 

C.  Brown,  Thornberry  &  Morgan,  JJ . 

D.  Opinion,  Bro^ra,  C. J. ,  May  13,  1970 

Private  litigants  bringing  suit  under  Title  II  of  the  Civil  Rights 
Act  of  1964,  were  denied  injunctive  relief  by  the  trial  court.   259  F.  Supp. 
523  (E.D.  La.  1966) (West,  J.).   The  fifth  circuit  panel  affirmed,  391  F.2d 
86  (5th  Cir.  1967).   On  rehearing,  the  fifth  circuit,  en  banc,   held  that  the 
admitted  discrimination  complained  of  was  covered  by  Title  II  of  the  Civil 
Rights  Act,  and  remanded.   394  F.2d  342  (5th  Cir.  1968).   On  remand,  the  dist- 
rict court  refused  to  grant  attorneys'  fees  to  successful  plaintiffs,  because 
the  law  had  been  unclear  up  until  the  second  decision  of  the  fifth  circuit, 
and,  indeed,  federal  courts  had  twice  ruled  in  defendant's  favor. 

Once  again  on  appeal,  from  the  denial  of  attorneys'  fees,  the  fifth 
circuit  reversed,  finding  that  the  trial  court  had  abused  its  discretion. 

"In  our  former  decision  we  were  not  dealing  with  retroac- 
tive effect  of  a  change  in  the  law,  we  were  dealing  with 
the  effect  of  a  statute  which  was  in  force  at  the  time  of 
Appellee's  racially  discriminatory  actions."   426  F.2d 
536. 

The  question,  then,  was  not  about  retroactivity,  but  whether  the  actions  of 
appellee  were  covered  by  Title  II  of  the  Civil  Rights  Act.   According  to 
Judge  West's  reasoning,  held  the  fifth  circuit,  a  statute  does  not  become  ef- 
fective until  it  is  judicially  interpreted,  and  the  first  violator  brought 
into  court  cannot  be  held  accountable  for  his  violation  because  the  law  had 
not  been  judicially  interpreted. 

"A  fictionalized  approach  which  grants  effectual  absolu- 
tion to  the  first  defendant  (civil  or  criminal)  and  makes 
a  sacrificial  lamb  of  the  first  victim  is  hardly  accept- 
able."  426  F.2d  536. 

Appellants'  reliance  on  Neuman   v.  Piggie  Park  Enterprises ,   no.  400.01, 
supra,    is  well  founded.   The  Court's  decision  in  Newman   seems  to  be  founded  on 
(1)  a  "strong  Congressional  declaration  of  policy"  and  (2)  the  fact  that  ef- 
fectuation of  this  policy  was  left  largely  in  the  hands  of  private  parties. 
Also,  Title  II  excludes  recovery  of  damages  as  an  available  remedy. 

[Continued] 
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"Since  Congress  expressly  denied  damages,  out  of  which 
contingent  fees  could  be  generated,  as  a  sanction  under 
Title  II  and  yet  committed  effectual  enforcement  to  indi- 
viduals acting  as  'private  Attorneys  General'  whose  status 
and  economic  resources  would  seldom  permit  such  victims 
of  forbidden  discrimination  to  pay  for  legal  counsel,  it 
is  clear  that  the  statutory  allowance  of  attorney  fees 
.  .  .  was  a  vital  part  of  the  whole  scheme.   To  allow  at- 
torney fees  only  in  'exceptional'  cases  would  therefore 
frustrate  the  congressional  purpose."  A26  F.2d  538  [foot- 
notes omitted] . 

Appellees  claim  they  acted  in  good  faith,  and  this  is  a  "special  cir- 
cumstance," on  the  basis  of  which  fees  should  be  denied.  Newman   stated,  how- 
ever, that  good  faith  was  not  a  "special  circumstance,"  and  the  court  there- 
fore fin'ds  there  are  no  special  circumstances  to  merit  the  denial  of  attorneys' 
fees. 

Appellees  contend  that  fees  should  not  be  awarded  because  there  is  no 
showing  that  plaintiffs  were  obligated  to  pay  their  attorneys. 

"What  is  required  is  not  an  obligation  to  pay  attorney 
fees.   Rather  what  ~  and  all  —  that  is  required  is  the 
existence  of  a  relationship  of  attorney  and  client,  a 
status  which  exists  wholly  independently  of  compensation, 
as  witness  the  effective  service  of  counsel  in  the  defense 
of  criminal  cases,  the  assertion  of  post-conviction  habeas 
remedies  and  the  now  widespread  organized  services  on  be- 
half of  the  poor."  426  F.2d  538  [footnotes  omitted.]. 

The  court  remanded  to  the  district  court  for  a  determination  of  the 
fee,  which  would  cover  all  proceedings  in  the  case,  including  appeals  and  re- 
mands . 
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A00.03   -  Lea  v.    Cone  Mills   Corp.,    438   F.2d    86    ('ith  Cir.    1971) 

A.  Nos.    14068,    14069 

B.  Counsel  for  Appellants:   Robert  Belton,  J.  LeVonne 

Chambers  (Charlotte,  N.C.), 
William  L.  Robinson  (New 
York  City) 

C.  Boreman,  Bryan  &  Craven,  JJ. 

D.  Opinion,  per  curiam,  January  29,  1971 

Appeals  from  an  injunction  against  unfair  labor  practices  issued  by 
the  Middle  District  of  North  Carolina,  Stanley,  J.,  under  Title  VII  of  the 
Civil  Rights  Act  of  1964.   301  F.  Supp.  97  (1969).   The  fourth  circuit  affirmed, 
modifying  and  remanding  only  as  to  attorneys'  fees,  which  the  district  court 
had  refused  to  allow. 

The  plaintiffs  should  not  be  denied  fees  merely  because  theirs  was 
a  test  case,  ruled  the  fourth  circuit,  because  the  plaintiffs  did  prevail,  and 
did  obtain  substantial  relief  for  the  class  of  black  women  who  might  apply  for 
jobs  at  Cone  Mills. 

Boreman,  J.,  dissented  in  part,  stating  that  plaintiffs  would  not 
have  had  to  pay  their  attorneys  in  the  absence,  of  a  court  award  of  fees,  and 
the  trial  judge  had  therefore  not  abused  his  discretion  in  denying  fees. 


Lea   V.  Cone  Mills   Corp,,   F.2d  (4th  Cir.  Sept.  11,  1972) 

A.  No.  71-1852 

B.  Counsel  for  Appellants:   Robert  Belton  (Charlotte, 

N.C.) 
Counsel  for  Appellees:   Thornton  H.  Brooks 

C.  Haynsworth,  Winter  &  Young,  JJ. 

D.  Opinion,  Haynsworth,  J.,  September  11,  1972 

Appeal  from  the  award  of  only  $10,000  attorneys'  fees  in  the  above 
case  on  remand.   The  fourth  circuit,  Haynsworth,  J.,  found  that,  although  the 
trial  court  had  not  made  specific  findings  of  fact  and  conclusions  of  law,  this 
did  not  call  for  automatic  reversal  under  Rule  52(a),  Fed.  R.  Civ.  P.   The  fact 
did,  however,  "hamper"  the  circuit  court's  review  of  the  situation,  especially 
in  view  of  the  fact  that  Judge  Stanley,  the  trial  judge,  had  since  died. 

[Continued] 
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Twelve  lawyers  representing  the  appellants  claimed  a  total  of  515 
hours  expended  on  the  case.   The  court  found  that  duplication  of  effort,  es- 
pecially with  12  lawyers  working  on  the  case,  v;as  probable,  and  affirmed  the 
trial  court'"s  award.   It  also  placed  reliance  on  Judge  Stanley's  experience: 

"Considering  the  number  of  lawyers  involved,  the  indi- 
cations of  duplication  of  effort,  Judge  Stanley's  expres- 
sion of  his  view  that  some  of  the  work  would  reasonably 
require  less  time  than  actually  spent  and  his  own  obser- 
vation of  the  work  product  and  his  capacity  to  evaluate  it, 
we  cannot  conclude  that  a  fee  of  $10,000  was  so  unreason- 
ably low  as  to*be  beyond  the  range  of  his  discretion. 

Judge  Winter  dissented,  stating  that  he  felt  Rule  52(a),  Fed.  R.  Civ.  P.,  did 
require  automatic  reversal.   He  stated  that  the  case  could  not  be  remanded  to  a 
deceased  trial  judge,  and  that  "[j judicial  efficiency  would  seem  to  dictate  that, 
if  it  is  concluded  that  the  district  judge  exceeded  his  discretion  in  fixing 
the  fee,  we  proceed  to  a  final  determination  of  the  case  on  the  present  record 
because  we  are  as  able  to  make  it  as  a  district  judge  who  is  new  to  the  case  and 
who  has  had  no  previous  knowledge  of  v;hat  has  transpired." 

Judge  Winter  felt  the  district  judge  had  abused  his  discretion  in 
making  so  small  an  award.   Plaintiffs  had  requested  $29,6A0,  at  $40  per  hour  for 
office  work  and  $60  per  hour  for  court  work.   "The  district  judge  allowed  $10,000, 
which,  if  plaintiffs'  claim  of  a  total  of  515  hours  is  accepted,  means  that 
plaintiffs'  attorneys  were  allowed  $19.42  per  hour  for  their  services."  Judge 
Winter  would  have  disallowed  64  of  the  515  claimed  hours  for  duplication,  there- 
by making  an  allowance  for  451  hours. 

"In  the  Middle  District  of  North  Carolina,  the  bar  as- 
sociation's suggested  minimum   fee  is  $30  per  hour  for 
routine  office  work,  travel  time  and  stand-by  time  in 
court  (only  6  hours  In  plaintiffs'  claim)  and  $35  per  hour 
for  all  other  services.   Certainly,  this  must  be  the  be- 
ginning point  In  fixing  the  rate  of  compensation  in  this 
case.   But  other  factors  are  relevant:  The  main  action 
was  one  under  new  legislation  involving  novel  issues. 
Plaintiffs  achieved  substantial  success  from  their  attor- 
neys' efforts.   They  made  new  law  which  will  affect  the 
rights  of  many  other  persons.  The  novelty  of  the  issues 
thoroughly  warranted  bringing  counsel  from  more  metropoli- 
tan and  sophisticated  areas  where  prevailing  schedules  of 
fees  are  more  remunerative  than  those  in  the  Middle  Dist- 
rict.  Considering  all  of  these  factors,  I  do  not  see  how 
counsel  can  fairly  be  compensated  at  a  rate  less  than  $40 
per  hour. 

For  those  hours  which  Judge  Winte"  thought  compensable,  then,  he  would 
have  increased  the  district  court's  award  to  $22,040,  plus  a  sum  for  processing 
this  appeal,  to  total  $23,000. 
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400.04  -  Highuay  Truck  Driver's  and  Helpers  Local  107,  of  the  Inter- 
national Brotherhood  of  Teamsters,  Chauffeurs ,  Warehouse- 
men and  Helpers  of  America  v.  Cohen,  220  F.  Supp.  735  (E. 
D.  Pa.  1963) 

A.  No.  27053 

B.  Counsel  for  Plaintiff:   Abraham  J.  Brem  Levy  (Phila- 

delphia, Pa.) 
Counsel  for  Defendants:   Edward  B.  Bergman,  Richard  H. 

Markowitz  (Pliiladelphia,  Pa.) 

C.  Opinion,  Body,  J.,  August  21,  1963 

I 

Union  members  sued  to  prevent  use  of  union  funds  for  legal  defense  of   I 

union  officials  charged  with  defrauding  the  union.   The  plaintiffs  won  recovery  | 

of  $24,921.41  already  spent,  and  an  injunction  against  further  expenditures. 

Plaintiffs  then  filed  a  motion  under  §  501(b)  of  the  Labor-Management  Reporting   ! 

and  Disclosure  Act  [LJIRDA]  ,  29  U.S.C.  §  501(b),  seeking  to  recover  their  own  at-  ' 

torncys '  fees  and  costs.  / 

( 

The  Eastern  District  of  Pennsylvania,  Body,  J.,  awarded  plaintiffs 
$470.90  costs  and  $38,000  attorneys'  fees,  although  the  amount  of  recovery  was 
under  $25,000,  and  although  the  recovery  had  not  yet  been  made  because  the  suit 
was  on  appeal. 

In  awarding  the  attorneys'  fees,  the  court  stated  that,  although  §  501(b) 
of  the  Act  called  for  "a  reasonable  part  of  the  recovery"  to  be  awarded  success- 
ful plaintiffs  in  the  discretion  of  the  trial  judge.  Congress  had  not 

"intend [ed]  this  phrase  to  be  narrowly  construed  to  mean 
that  a  part  of  the  money  recovery  effectuated  and  no  other 
benefits  conferred  should  be  considered  'recovery.'  .  .  . 
'[R]ecovery'  in  the  common  meaning  of  the  term  means  more 
than  money.   It  means  anything  of  value  ....   Recovery, 
therefore,  must  include  the  entire  remedy  effectuated  and 
thus  encompasses  the  total  benefit  conferred  upon  the  Union 
through  the  efforts  of  counsel. 


".  .  .  [Tjhere  is  no  question  that  the  obtaining  of  the 
injunction  in  the  first  instance,  and  the  sustaining  of  it 
on  appeal,  are  a  part  of  the  benefit  in  and  of  itself,  with- 
out regard  to  any  specific  monetary  amount.   Through  this 
recovery  the  Union  was  foreclosed  from  paying  counsel  fees 
for  defendants  now  or  in  the  future  under  similar  circum- 
stances.  The  nature  of  the  right  secured  is  the  paramount 
consideration. 
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"In  addition,  a  specific  dollar  benefit  of  $24,921.41 
has  been  recovered  by  the  verdict.   Also,  weight  will  be 
given  to  the  fact  that  this  case  is  one  of  first  impres- 
sion and  required  more  than  usual  efforts  and  skill  on 
the  part  of  counsel.  .  .  . 

"From  all  of  the  above  and  a  careful  review  of  this 
entire  case  I  think  that  the  Union  has  benefited  although 
up  to  date  there  has  been  no  money  paid.   The  fact  of 
benefit  is  enough.  .  .  ." 

The  court  also  ruled  that  not  only  the  hours  spent,  but  the  complexity  of  the 

litigation,  should  be  considered  in  fixing  a  reasonable  attorneys'  fee: 

"It  is  my  opinion  that  the  work  performed  by  counsel 
has  been  well  and  carefully  done.   The  litigation  was  of 
a  most  complex  nature  and  one  without  precedent  under  the 
Act.   Up  to  this  writing  it  has  been  successful.   So  that 
the  responsibility  of  counsel  was  of  the  highest  degree 
and  the  desired  result  of  the  client  was  achieved. 

"Although  counsel  has  submitted  a  work  sheet  and  de- 
tailed account  of  time  in  hours  spent  in  the  matter  as 
of  April  22,  1963,  I  do  not  consider  that  as  controlling, 
or  perhaps  better  said,  determinative  of  what  the  fee 
should  be,  for  the  work  of  a  lawyer  is  not  comparable  to 
the  work  of  an  artisan  such  as  a  plumber,  or  a  bricklayer, 
or  the  like,  where  the  time  clock  approach  is  controlling. 
Many  times  the  final  and  winning  decision  of  the  la<*yer 
as  to  what  should  or  should  not  be  done  is  not  made  at 
his  desk  or  in  his  library  but  when  he  is  elsewhere.   The 
conscientious  lawyer's  mind  is  never  at  rest  but  works  on 
and  on  until  he  arrives  at  what  he  thinks  should  be  done." 
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400.05  -  Clark  v.  American  Marine  Corp.,    320  F.    Supp.    709   (E.D.   La. 
1970)   ,   aff'd,   437  F.2d  959    (5th  Cir.    1971) 

A.  Civ.  A.  No.  16315 

B.  Counsel  for  Plaintiffs:   Franklin  E.  White  (New  York 

City),  Lolls  Elie,  A.M. 
Trudeau  (New  Orleans,  La.) 
Counsel  for  Defendants:   Richard  C.  ICeenan  (New  Or- 
leans ,  La. ) 

C.  Opinion,  Rubin,  J.,  April  24,  1970 

Suit  for  award  of  attorneys'  fees  in  a  Title  VII  suit.   The  Eastern 
District  of  Louisiana,  Rubin,  J.,  ruled  that  plaintiffs  should  receive  the 
$20,000  attorneys'  fees  they  sought,  although  plaintiffs  were  not  awarded  back 
pay.   Although  plaintiffs  made  no  monetary  recovery,  "they  skillfully  and  suc- 
cessfully attacked  a  pattern  of  covert  discrimination  in  employment,  on  behalf 
of  a  class  composed  of  the  victims  of  the  discrimination,  and  secured  extensive 
relief." 

"Litigants  under  Title  VII  can  obtain  damages,  and  they 
are  in  this  respect  different  from  those  who  invoke  Title 
II.  But  where  Title  VII  suitors  act  on  behalf  of  a  class 
and  successfully  seek  and  obtain  injunctive  relief,  they 
are  acting  as  agents  of  the  national  policy  that  seeks  to 
eliminate  racial  and  other  unlawful  discrimination  in  em- 
ployment. 

"Nor  does  it  matter  that  some,  or  even  perhaps  a  major 
part,  of  plaintiffs'  counsel  came  from  a  lawyer  who  was  on 
the  staff  of  the  NAACP  Legal  Defense  and  Educational  Fund, 
Inc.   The  lawyers  who  filed  this  suit  were  Louisiana  coun- 
sel engaged  in  private  practice,  members  of  the  Louisiana 
State  Bar  and  of  the  bar  of  this  court;  they  were  joined 
as  co-counsel  by  a  law>'er  from  New  York  who  was  admitted 
pro  hac  vice.   The  latter  did  in  fact  act  as  leading  coun- 
sel.  But  the  statute  does  not  prescribe  the  payment  of 
fees  to  the  lawyers.   It  allows  the  award  to  be  made  to 
the  prevailing  party.  Whether  or  not  he  agreed  to  pay  a 
fee  and  in  what  amount  is  not  decisive.  .  .  .   The  criteri- 
on for  the  court  is  not  what  the  parties  agreed  but  what 
is  reasonable. 

"Congress  certainly  intended  any  award  under  the  stat- 
ute to  be  reasonable  by  traditional  standards.   It  did  not 
look,  like  Lear's  jester,  to  the  breath  of  the  unfeed  law- 
yer, but  considered  that  the  prevailing  litigant  should  be 
able  to  pay  the  laborer  the  v/orth  of  his  hire. 
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"There  can  be  no  doubt  that  the  case  required  a  large 
amount  of  time  and  labor.   It  involved  interpretation  of 
a  new  and  difficult  statute.   The  case  was  filed  before 
many  of  the  decisions  cited  in  the  court's  eventual  opin- 
ion had  been  reached.   The  Issues  required  considerable 
skill  to  present,  and  the  actual  trial  was  relatively 
short  only  because,  as  a  result  of  the  many  pre-trial 
conferences  and  elaborate  pre-trial  preparation,  plain-  ' 
tiffs'  counsel  marshalled  an  impressive  array  of  facts, 
skillfully  analyzed  them,  and  presented  them  lucidly.  In 
less  capable  hands  or  with  less  preparation,  the  trial 
could  well  have  lasted  weeks.   It  would  be  an  injustice 
not  to  mention  the  legal  ability  displayed  by  plaintiffs' 
lead  counsel.  As  an  advocate  his  skill  in  this  case  would 
rank  him  among  the  most  able  who  have  appeared  before  me 
in  my  three  and  a  half  years  on  the  bench. 

"There  is  no  micrometer  of  reasonableness.   But,  on 
the  basis  of  the  evidence,  a  fee  of  $20,000  [for  580  hours 
of  work]  appears  to  me  to  be  proper.   I  don't  think  that 
the  plaintiffs  could  hire  a  lawyer  of  equal  skill  on  a 
contingent  basis  in  New  Orleans  to  do  the  job  for  less. 
It  is  true  that  counsel  for  the  plaintiffs  wrote  counsel 
for  the  defendant  and  stated  'reasonable  attorney  fees' 
amounted  to  $£9,^00.   This  omitted  'numerous  minor  mat- 
ters' and  it  did  not  include  two  hearings  at  which  evi- 
dence was  taken  with  respect  to  the  amount  that  should  be 
allowed  as  attorneys'  fees  nor  did  it  include  the  work  of 
preparing  for  trial  on  this  issue." 
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A00.06  -  Thorn  v,   Richardson,  F.    Supp.   (W.D.    Wash.    Dec. 

10,    1971) 

A.  No.    9577 

B.  Counsel  for  Plaintiffs:  John  Gant,  Stephen  M.  Randels, 

Christopher  Young  (Seattle, 
Wash.) 
Counsel  for  Defendants:   William  C.  Collins,  Stuart  F. 

Pier son 

C.  Opinion,  Bowen,  J.,  December  10,  1971 

Class  action  challenging  as  a  denial  of  equal  rights  the  priority  giv- 
en male  applicants  over  female  applicants  for  entrance  into  the  WIN  program 
(job  training  program  for  welfare  recipients).   Defendants  were  four  officials 
representing,  respectively,  the  United  States  Department  of  Health,  Education 
and  Welfare,  the  United  States  Department  of  Labor,  the  Washington  State  De- 
partment of  Health  and  Social  Services,  and  the  Washington  State  Department  of 
Employment  Security.   The  court  found  that  DOL  and  DES  are  employment  agencies 
within  the  meaning  of  Title  VII  of  the  196A  Civil  Rights  Act,  and  that  DSKS  and 
DHEW  are  agents  of  DOL  and  DES. 

The  Western  District  of  Washington,  Bowen,  J.,  held  that  defendants' 
regulations  giving  male  applicants  priority  violated:   (1)  the  Social  Securi- 
ty Act,  42  U.S.C.  §§  602  et  seq.;  (2)  Title  VII  of  the  Civil  Rights  Act  of  1964; 
(3)  the  equal  protection  and  due  process  guaranteed  by  the  fifth  and  fourteenth 
amendments  to  the  Constitution  of  the  United  States;  (4)  42  U.S.C.  §  1983;  (5) 
Executive  Orders  11246,  11375  and  11478, 'and  the  contract  between  DOL  and  DES 
which  incorporated  those  Executive  Orders;  and  (6)  various  provisions  of  Washing- 
ton State  law  prohibiting  discrimination  on  the  basis  of  sex. 

The  court  therefore  enjoined  continuation  of  the  former  priority  sched- 
ules In  the  Washington  State  WIN  program,  and  ordered  various  affirmative  ac- 
tions to  correct  the  sex  imbalance  in  the  program  brought  about  by  those  sched- 
ules. 

The  court  ordered  "equitable  reimbursement"  of  expenses  incurred  by  the 
two  named  plaintiffs,  aggregating  $3,500;  attorneys'  fees  of  $2,962.50;  and 
costs;  against  both  state  and  federal   defendants.   The  court  specified  that 
HEW  was  to  pay  half,  and  DSHS  half,  of  the  assessment. 


TP2.1J2  -  AGO.  06 


1036 

A00.07  -  United  States  v.   Grcaj ,    319  F.    Supp.    871    (D.R.I.    1970) 

A.  Civil  Action  No.  4128 

B.  Counsel  for  Plaintiffs:   Lincoln  C.  Almond,  Joseph  C. 

Johnston,  Jr.  (Providence, 
R.I.) 
Counsel  for  Defendant:   Kenneth  M.  Beaver  (Providence, 

R.I.) 

C.  Opinion,  Pettine,  J.,  November  24,  1970 

The  United  States  brought  suit  under  Title  II  of  the  Civil  Rights  Act 
of  1964,  against  a  motel  owner,  alleging  that  he  engaged  in  "a  pattern  or  prac- 
tice of  discrimination  against  Negroes  in  admission  to  and  use  of  the  facilities 
of  defendant's  motel."  At  trial,  315  F.  Supp.  13  (D.R.I.  1970),  the  defendant  i 
motel  owner  prevailed,  and  the  suit  then  came  on  again,  before  the  same  court,  ; 
on  the  issue  of  attorneys'  fees. 

I 

At  trial,  the  government  conceded  liability  for  the  fee,  on  the  basis  , 
of  the  statutory  language,  11   but  claimed  that  the  fee  sought,  $15,000,  was  ex-' 
cessive.   The  court,  Pettine,  J.,  found  that  the  legislative  history  of  Title  II, 
as  well  as  the  case  of  Bell   v.  Alamatt  Motel,    243  F.  Supp.  472  (N.D.  Miss.  1965)  ,2/ 
supported  defendant's  claim  that  it  should  be  awarded  attorneys'  fees  for  defend- 
ing a  meritless  Title  II  action. 

Defendant's  counsel,  a  member  of  the  Rhode  Island  Bar  for  25  years, 
sought  $15,000  for  some  230  hours  in  preparing  and  trying  the  case,  plus  $14.60 
for  transportation  and  telephone  costs,  claiming  that  he  relied  on  the  minimum 
fee  schedule  of  the  Rhode  Island  Bar  Association. 

The  court  found 

"In-determining  the  amount  of  the  fee,  it  is  proper  to  con- 
sider:  (1)  the  time  and  labor  required,  the  novelty  and 
difficulty  of  the  questions  involved,  and  the  skill  requi- 
site properly  to  conduct  the  cause;  (2)  whether  the  accept- 
ance of  the  employment  in  a  particular  case  will  preclude 


\l      "In  any  action  commenced  pursuant  to  this  subchapter,  the  court,  in  its  dis- 
cretion, may  allow  the  prevailing  party  other  than  the  United  States,  a  reas- 
onable attorney's  fee  as  part  of  the  costs,  and  the  United  States  shall  be  liable 
for  costs  the  same  as  a  private  person."   42  U.S.C.  §  2000a-3(b). 

2l  In  the  Civil  Rights  Act  of  1964,  Congress".  .  .  expressed  a  purpose  to  dis-  ■ 
courage  unmeritorious  litigation.  .  .  .  [I]t  was  recognized  that  unmeritori- 
ous  complaints  under  the  Act  could  produce  as  serious  a  burden  on  commerce  as  the 
discrimination  which  it  forbids,  and  that  some  measure  of  control  should  be  vest- 
ed in  the  courts  toward  the  prevention  of  such  a  burden."   243  F.  Supp.  at  474. 
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the  lawyer's  appearance  for  others  in  cases  likely  to  arise 
out  of  the  transaction,  and  in  which  there  is  reasonable  ex- 
pectation that  otherwise  he  would  be  employed,  or  will  in- 
volve the  loss  of  other  business  v;hile  employed  in  the  par- 
ticular case  or  antagonisms  with  other  clients;  (3)  the  cus- 
tomary charges  of  the  Bar  for  similar  services;  (4)  the  a- 
mount  involved  in  the  controversy  and  the  benefits  result- 
ing to  the  client  for  services;  (5)  the  contingency  or  the 
certainty  of  the  compensation;  and  (6)  the  character  of  the 
employment,  whether  casual  or  for  an  established  and  constant 
client.   No  one  of  these  considerations  in  itself  is  control- 
ling, nor  is  that  enumeration  of  considerations  necessarily 
complete.   They  are  usually  the  principle  [sia]    guides  in  as- 
certaining the  real  value  of  the  services."  Canon  12,  Canons 
of  Professional  Ethics  of  the  Rhode  Island  Bar  Association. 

It  also  cited  the  American  Bar  Association: 

"(B)  .  .  .  Factors  to  be  considered  as  guides  in  determin- 
ing the  reasonableness  of  a  fee  include  the  following: 

"(1)   The  time  and  labor  required,  the  novelty  and  difficulty 
of  the  questions  involved,  and  the  skill  requisite  to 
perform  the  legal  service  properly. 

"(2)   The  likelihood,  if  apparent  to  the  client,  that  the  ac- 
ceptance of  the  particular  employment  will  preclude 
other  employment  by  the  lawyer. 

"(3)  The  fee  customarily  charged  in  the  locality  for  similar 
legal  services. 

"(A)   The  amount  involved  and  the  results  obtained. 

"(5)  The  time  limitations  imposed  by  the  client  or  by  the 
circumstances. 

"(6)   The  nature  and  length  of  the  professional  relationship 
with  the  client. 

"(7)   The  experience,  reputation,  and  ability  of  the  lawyer 
or  lawyers  performing  the  services. 

"(8)   Whether  the  fee  is  fixed  or  contingent." 

Canon  2,  Code  of  Professional  Responsibility  of  the  American 
Bar  Association. 

[Continued] 
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The  court  found  that  it  was  "reasonable  to  assume  that  defendant's  bus- 
iness would  have  been  seriously  jeopardized,  and  perhaps  even  destroyed,  by  a 
finding  by  this  court  that  defendant  pursued  a  'pattern  or  practice  of  discrim- 
ination' against  Negroes.   It  further  found  that  the  fee  should  be  based  upon  the 
"Rhode  Island  Bar  Association  minimum  fee  schedule  plus  a  reasonable  sum  for  all 
the  other  factors  which  it  is  permissible  to  consider." 

The  court  therefore  awarded  attorneys'  fees  of  $11,391.25:   $6,623.75  for 
time  charges  ($35.00  per  hour);  $1,500  for  30  hours  of  trial  at  $50.00  per  hour; 
$367.50  for  argument  of  motions  at  $35.00  per  hour;  and  $100  per  hour  for  attend- 
ance fee,  for  $A00.00.   Added  to  this  was  $2,500,  which  the  court  found  to  be  a 
reasonable  amount  "for  all  those  other  factors  set  forth  in  the  Canons  of  Profes- 
sional Ethics"  and  the  other  authorities. 
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400.08  -  Ratner  v.   Chemical  Bank  New  York  Trust  Co.  ,    329  F.    Supp. 
270    (S.D.N.Y.    1971) 

A.  No.  69  Civ.  4195 

B.  Counsel  for  Plaintiff:   Jack  Greenberg,  Jonathan  Shapiro, 

Eric  Schnapper  (New  York.  City) 
Counsel  for  Defendant:   Cravath,  Swaine  &  Moore  (New 

York  City) 

C.  Opinion,  Frankel ,  J.,  June  16,  1971 

Suit  charging  violation  of  the  Truth  in  Lending  Act,  15  U.S.C.  §§ 
1601  et  seq.      Plaintiff  sued  when  his  monthly  Master  Charge  statement  specified 
three  different  types  of  .annual  percentage  rates  of  interest,  and  did  not  indi- 
cate which  rate  applied  to  him.   Although  plaintiff  had  incurred  no  finance 
charges  on  his  account,  the  Southern  District  of  New  York,  Frankel,  J.,  ruled 
that  plaintiff  had  standing  to  sue,  and  granted  plaintiff's  motion  for  summary 
judgment,  postponing  until  a  later  date  the  questions  of  whether  the  suit  was  a 
proper  class  action  and  what  costs  and  attorneys'  fees,  if  any,  should  be  award- 
ed. 

In  granting  plaintiff's  motion  for  summary  judgment,  the  court  did  so 
despite  the  bank's  allegations  that  its  action  was  unintentional  error,  and  de- 
spite the  fact  that  the  named  plaintiff  had  incurred  no  actual  damages: 

"The  scheme  of  the  statute,  as  both  sides  agree,  is  to 
create  a  species  of  'private  attorney  general'  to  partici- 
pate prominently  in  enforcement.   The  language  should  be 
construed  liberally  in  light  of  its  broadly  remedial  pur- 
pose. 

".  .  .  Congress  made  clear  its  broader  scheme,  and  broad- 
er system  of  reimbursement,  for  private  enforcement.   It 
invited  people  like  the  present  plaintiff,  whether  they 
were  themselves  deceived  or  not,  to  sue  in  the  public  in- 
terest.  Following  familiar  precedents,  it  encouraged  such 
actions  by  providing,  in  addition  to  the  incentive  of  pub- 
lic service,  costs  and  a  reasonable  attorneys'  fee  above 
the  minimum  recovery  of  $100.  .  .  ."   [Footnote  omitted.] 
(5ee  Appendix,  pp.  A-7,  A-8,  infra.) 


Ratner   v.  Chemical  Bank  Neu  York  Trust  Co.,    54  F.R.D.  412  (S.D.N.Y. 
1972) 

A.  Number  and  Counsel,  See  Above 

B.  Opinion,  Frankel,  J.,  February  14,  1972 

Ruling  on  those  questions  reserved  from  the  above  decision,  the  Southern 
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District  of  New  York,  Frankel,  J.,  found  that  the  suit  was  not  properly  maintain- 
able as  a  class  action,  and  awarded  damages  of  $100  to  the  named  plaintiff,  plus 
attorneys'  fees  of  $20,000. 

As  to  the  class  action,  the  court  found  (1)  that  as  many  as  130,000 
people  could  have  asserted  the  same  claim  as  plaintiff,  and  had  not;  (2)  that  the 
one-year  statute  of  limitations  had  long  since  run  and  the  bank  had  been  in  com- 
pliance with  the  Act  since  December  1969;  and  (3)  "the  allowance  of  thousands  of 
minimum  recoveries  like  plaintiff's  would  carry  to  an  absurd  and  stultifying  ex- 
treme the  specific  and  essentially  inconsistent  remedy  Congress  prescribed  as  the 
means  of  private  enforcement.  .  .  .   [T]he  proposed  recovery  of  $100  each  for  some 
130,000  class  members  would  be  a  horrendous,  possibly  annihilating  punishment,  un- 
related to  any  damage  to  the  purported  class  or  to  any  benefit  to  defendant,  for 
what  is  at  most  a  technical  and  debatable  violation  of  the  Truth  in  Lending  Act." 

Despite  the  fact  that  the  court  refused  to  allow  the  class  action,  it 
found  that  plaintiff  and  defendant  had  previously  agreed  that  "if  plaintiff  pre- 
vails in  the  end,  he  will  be  entitled  to  approximately  $20,000  attorney's  fees  as 
well  as  the  minimum  statutory  recovery  of  $100,"  and  therefore  awarded  this  amount 
to  the  named  plaintiff. 
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400.09  -  United  States  of  America  ^ ■    Local  Union  No.    Z,    International  Union  of 

Operating  Engineers,  F.    Supp.  (N.D.    Cal.   Nov.    8, 

1973) 

A.  Civil  Nos.  C-71-1277  RFP;  C-71-898  RFP;  C-71-974  RFP 
and  C-71-1515  RFP 

B.  Counsel  for  Plaintiffs:   Sanford  Ress  (Palo  Alto,  Cal.) 

C.  Opinion,  PeckhaiD,  J.,  Nov.  8,  1973 

Three  private  and  one  United  States  action  against  the  same  defendant, 
alleging  discrimination  under  Title  VII  of  the  1964  Civil  Rights  Act,  consolidated 
for  trial. 

Most  of  the  matters  in  the  suit,  including  back  pay  and  prospective  re- 
lief, were  settled.   Stipulated  attorneys'  fees  were  awarded  plaintiffs  in  two  of 
the  three  private  suits.   The  only  remaining  question  is  an  award  of  attorneys' 
fees  in  the  third  private  action.  . 

Plaintiff  Perez  was  stipulated  a  "prevailing  party"  within  the  meaning 
of  Title  VII,  and  sought  court  determination  of  a  reasonable  attorneys'  feei 

The  Northern  District  of  California,  Peckham,  J.,  awarded  plaintiff 
$40,000  attorneys'  fees: 

"It  is  appropriate  to  note  at  the  outset  that  the  avail- 
ability of  an  attorney's  fee  award  is  quite  an  important  as- 
pect of  the  overall  scheme  of  Title  VII.   As  the  court  noted 
in  Newman  v .    Piggie  Park,    390  U.S.  400,  402  (1968),  in  an 
analogous  context,  awards  of  fees  are  critical  to  the  en- 
forcement of  the  civil  rights  acts. 

"Once  it  is  determined,  or,  as  in  the  instant  case,  stipu- 
lated, that  some  award  is  appropriate,  the  size  of  the  award 
depends  to  some  significant  degree  upon  the  underlying  policy 
of  encouraging  litigation  under  the  Act.   'The  amount  of  the 
award  should  not  be  such  that  it  would  discourage  others 
from  seeking  to  attack  discriminatory  practices.'  Schaeffer 
v.  San  Diego  Yellow  Cabs,    Inc.,    462  F.2d  1002,  1008  (9th  Cir. 
1962)."   [Footnote  omitted.] 

The  court  then  stated  that,  in  addition  to  the  above,  traditional  factors 
should  guide  the  award,  e.g.,    the  extent  to  which  the  plaintiff  prevails,  the  time 
spent,  the  ability  and  experience  of  the  attorney,  the  complexity  of  the  Issues  in- 
volved, the  customary  fee  charged  for  similar  services  in  the  area,  the  contingent 
fee  nature  of  the  representation,  and  "the  contribution  to  the  litigation  of  this 
plaintiff  relative  to  that  of  the  other  plaintiffs." 

The  court  ruled  that: 

(1)   "the  results  accomplished  by  plaintiffs  in  this  action  have  been 
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quite  significant  .  .  .  [and]  the  extent  to  which  plaintiffs  prevailed  should  be 
considered  complete." 

(2)  "[T]his  case  Involved  complexities  of  interpretation  and  fact-finding, 
even  though  it  was  not  extraordinarily  novel  or  difficult  as  compared  with  Title 
VII  cases  generally." 

(3)  "The  risks  of  contingent  litigation  are  increased  when  plain- 
tiffs are  without  significant  funds  to  cover  costs,  as  many 
in  public  interest  and  civil  rights  litigation  are,  and  when 
the  law  in  the  area  may  be  unclear  or  conflicting.   Especial- 
ly in  areas  like  Title  VII  there  is  an  interest  in  having 
novel  theories  expounded  and  prior  holdings  extended,  all 

of  which  increases  the  possibility  that  plaintiffs  in  a  par- 
ticular case  may  not  prevail  and  that  their  counsel  may  not 
be  paid.  ..." 

".  .  .  [R]ecruiting  lawyers  from  the  private  bar  to  bring 
Title  VII  plaintiff's  actions  [is]  extremely  difficult  in 
light  of  the  uncertainties  surrounding  payment  of  fees  and 
costs  of  litigation.   The  uncertainties  are  accentuated  by 
the  spectre  of  financially  secure  defendants  with  retained 
counsel  vigorously  opposing  plaintiffs'  every  motion,  and 
seeking  to  stop  plaintiffs  with  motions  of  their  own,  all  at 
staggering  costs.  ...   In  this  area  of  the  law,  awards  of 
fees  in  Title  VII  litigation  must  not  discourage  plaintiffs 
from  bringing  suits  to  vindicate  rights  under  that  law." 

(4)  "The  fact  that  plaintiff  had  help  with  the  prosecution 

of  this  lawsuit  should  be  weighed  in  determining  an  adequate 
attorney's  fee.   The  purpose  of  the  statute  was  fulfilled  by 
the  initiating  of  this  lawsuit,  and  this  the  plaintiff  him- 
self did.   The  fact  that  the  government  later  decided  to  file 
its  own  suit  does  not  mitigate  the  salutary  effects  of  a 
-plaintiff's  determining  to  vindicate  his  rights  under  the 
statute;  denying  reasonable  attorney's  fees  because  of  the 
government's  participation  might  well  discourage  filings  by 
like-minded  plaintiffs,  however.  ...   To  the  extent  that 
the  court  perceived  duplication  of  effort,  the  attorney's  fee 
award  is  lessened." 

Finally,  the  court  stated  that 

"...  [w]ithout  adequate  fee  awards  in  the  Title  VII 
area,  the  better  lawyers  will  seek  professional  satisfac- 
tion and  financial  security  elsewhere  in  the  law,  leaving 
to  the  less  competent  or  to  oblivion  the  vindication  of 
rights  whose  enforcement  Congress  thought  to  be  of  the 
highest  priority.   In  light  of  these  considerations,  the 
strong  Congressional  mandate  under  Title  VII  and  other 
civil  rights  statutes,  and  the  court's  appraisal  of  the 

(Continued] 


400.09 


1043 


400.09 


work  performed  in  this  case,  the  court  finds  that  attorney's 
fees  in  the  amount  of  $40,000  to  plaintiff  represents  a 
reasonable  award,  calculated  not  to  discourage  other  prac- 
titioners from  taking  up  cases  under  Title  VII."   [Footnote 
omitted. ] 
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400.10  -  Jones   v.  Seldon's  Furniture  Warehouse,   Inc.,    357  F.  Supp.  886 
(E.D.  Va.  1973) 

A.  Civil  Action  No.  417-72-R 

B.  Counsel  for  Plaintiff:   John  M.  Levy  (Neighborhood  Legal 

Aid  Society,  Richmond,  Va.) 
Counsel  for  Defendant:   G.  Clinton  Moore  (Richmond,  Va.) 

C.  Opinion,  Merhige,  J.,  April  25,  1973 

Suit  under  the  Truth-in-Lending  Act,  15  U.S.C.  §§  1601  et  seq. ,   wherein 
plaintiffs  prevailed.   The  case  then  went  up  before  the  Eastern  District  of  Vir- 
ginia, Merhige,  J.,  on  a  request  for  attorneys'  fees  to  Legal  Aid  law>'ers. 

The  Eastern  District  awarded  plaintiffs  attorneys'  fees,  stating: 

(1)   the  case  would  warrant  an  award  of  fees  to  private   attorneys  be- 
cause of  the  statutory  language;  and 


(2)   the  award  would  not  be  for  "attorneys'  fees  qua   compensation," 
but  would  be  for  the  purpose  of  having  violators  of  a  public  policy  shoulder  the 
costs  of  enforcement  and  for  the  purpose  of  "encouraging  the  bringing  of  suits 
otherwise  unprofitable  to  the  Bar." 

The  court  found  "some  conceptual  difficulty  ...  in  applying  the  label 
of  punishment  to  attorneys'  fees,  especially  where  punitive  damages  are  available,' 
but  stated  that  the  "punitive  theory  appears  to  be  expressive  of  the  shouldering 
of  costs  concept  .  .  .  ." 

In  the  Truth-in-Lending  Act,  stated  the  court,  "Congressional  intent 
with  regard  to  the  importance  of  private  enforcement  is  clear  from  legislative 
history  .  .  .  [and]  legislative  history  is  expressive  of  the  need  for  a  strong 
protective  public  policy  with  regard  to  credit  transactions." 

The  court  found  that,  if  it  awarded  Legal  Aid  fees, 

"Creditors  will  be  placed  on  notice  that  consumers  will 
have  greater  access  to  help  from  legal  services  projects, 
which  by  virtue  of  an  award  of  fees  might  be  freer  to  al- 
locate their  time  to  consumer  credit  cases.  This  in  turn 
may  more  effectively  influence  creditors  to  avoid  running 
afoul  of  the  law." 

The  court  also  noted  that  an  award  of  fees  would  supplement  Legal  Aid's 
coffers,  but  viewed  this  only  as  a  side  benefit: 

".  .  .  Undoubtedly  many  would  view  this  support  of  legal 
services  as  a  desirable  side  effect.   However,  any  benefit 
gained  by  Legal  Aid  is  not  within  the  purview  of  the  statute 
and  therefore  is  unsupportive  of  the  result  here  enunciated. 

[Continued] 
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The  Court  is  also  mindful  of  Legal  Aid's  policy  of  non-in- 
volvement in  fee  generating  cases.  See  Buford   v.  American 
Finance  Co.,    333  F.  Supp.  1243  (N.D.  Ga.  1971),  where  the 
District  Court  withheld  an  award  because  of  the  local  Legal 
Aid's  policy  not  to  accept  fees."   [Citations  omitted.] 
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400.11  -  Jeanty   v.  McKey  &  Poague,   F.Supp.  (N.D.  111.  Mav  ^,  IQT'^I 

A.  No.  73  C  675 

B.  Counsel  for  Plaintiffs:   F.  Willis  Caruso,  Patricia  Banks 

(Chicago,  111.) 
Counsel  for  Defendants:   Raymond  Groble,  Taylor  (%   Taylor 

C.  Opinion,  Perry,  J.,  May  3,  1973 

Suit  under  the  Fair  Housing  Act,  alleging  racial  discrimination  in  apart- 
ment rental. 

After  a  series  of  procedural  problems,  the  defendants  agreed  to  rent  the 
apartment  to  plaintiffs,  and  submitted  the  question  of  damages  to  the  court.   The 
court  found  that  plaintiffs  had  not  acted  in  good  faith  and  therefore  awarded  on- 
ly $100  in  compensatory  damages,  and  no  punitive  damages: 

"...  racial  discrimination  played  a  minor  part  in  the  refusal 

to  rent  to  plaintiffs.   The  manner  of  testifying  and  conduct 

of  plaintiff  Marc  Aurele  Jeanty  vjas  such  that  any  reasonable  ' 

person  would  be  justified  in  not  renting  to  a  person  with  his  i 

disagreeable  and  unstable  personality.   Accordingly,  the  court  | 

will  not  assess  any  punitive  damages." 

Plaintiffs'  counsel  sought  $2,220  attorneys'  fees,  but  the  court  found 
that  much  of  the  work  done  was  duplicative  or  otherwise  unnecessary.   The  court 
also  noted  that  plaintiffs'  counsel  were  salaried  employees  of  the  Leadership 
Council  for  Metropolitan  Communities,  an  organization  funded  by  the  United  States 
Department  of  Housing  and  Urban  Development.   The  court  therefore  concluded: 

"Under  all  the  facts  and  circumstances,  and  considering 
that  plaintiffs'  attorneys  are  already  being  paid  by  their 
employer,  the  court  finds  that  a  fair  fee  for  all  the  nec- 
essary legal  services  rendered  is  $100  for  preparing  and 
filing  the  suit  and  $300  for  trying  the  same,  making  a  total 
of  $A00  for  attorneys'  fees." 

The  court  also  awarded  $100  for  18  hours  of  investigative  work,  and  $86.64  out- 
of-pocket  expenses. 

The  case  is  now  on  appeal  to  the  seventh  circuit. 


I 
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400.12  -  Richardson  v.  Hotel  Corporation  of  America,   332  F.   Supp.    519   (E.D.   La. 
1971) 

A.  Civil  Action  No.  70-826 

B.  Counsel  for  Plaintiff:   Kendall  L.  Vick,  John  B.  Wilkinson  (New 

Orleans,  La.) 
Counsel  for  Defendant:   David  Andrew  Lang  (New  Orleans,  La.) 

C.  Opinion,  Rubin,  J.,  September  21,  1971 


Suit  under  Title  VII  of  the  1964  Civil  Rights  Act,  42  U.S.C.  §§  2000e, 
et  seq.,    and  42  U.S.C.  §  1981,  alleging  that  plaintiff's  dismissal  as  a  hotel 
bellman  because  of  a  prior  conviction  of  theft  and  receiving  stolen  property  was 
racially  discriminatory  because  more  blacks  than  whites  are  convicted  of  serious 
crimes.   Plaintiff  had  been  hired  as  a  bellman  by  the  defendant  hotel  and  was  so 
employed  for  six  months.   Upon  learning  of  plaintiff's  prior  conviction,  defend- 
ants offered  him  a  less  "security-sensitive"  position,  which  he  refused.   He  was 
thereafter  fired.   Defendants  claim  that,  because  bellmen  have  access  to  guests' 
property,  they  have  a  "genuine  business  need"  in  having  bellmen  who  are  free  from 
conviction  of  property-related  crimes.   The  Eastern  District  of  Louisiana,  Rubin, 
J.,  agreed,  holding  that  defendants  were  not  guilty  of  racial  discrimination  be- 
cause their  actions  were  not  racially  motivated. 

Defendants  thereupon  moved  for  attorneys'  fees  under  Title  VII,  and  the 
court  refused  to  assess  fees  against  the  indigent  plaintiff: 

"What  practical  purpose  such  an  award  would  serve  in  this  mat- 
ter is  inscrutable,  though  it  might  conceivably  serve  as  prec- 
edent in  terrorem   to  discourage  other  Title  VII  plaintiffs. 

"...  The  statutory  language  may  ...  be  broad  enough  in 
terms  to  permit  a  successful  defendant  to  recover  attorney's 
fees,  but  .  .  .  the  award  is  discretionary  with  the  court. 
The  court  finds  that  the  award  is  not  justified  here  for,  so 
far  as  can  be  determined  from  the  record,  the  plaintiff  pro- 
ceeded in  good  faith  on  the  advice  of  competent  counsel  to 
attempt  to  vindicate  statutory  rights." 
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500.01  -  Sprague  v.    Tioonia  National  Bank,   307  U.S.    161   (1939) 

A.  No.  5A3 

B.  Counsel  for  Petitioner:   Harvey  D.  Eaton  (Waterville, 

Me.)   ' 
Counsel  for  Respondents:   George  P.  Barse,  James  L.  Rob- 
ertson (Washington,  D.C),  F. 
Harold  Dubord  (Waterville,  Me.), 
Trevor  V.  Roberts  (Philadelphia, 
Pa.) 

C.  Opinion,  Frankfurter,  J.,  April  24,  1939 

Suit  to  recover  money  deposited  in  a  trust  fund  in  a  bank  which  sub- 
sequently closed  and  went  into  receivership.  The  District  of  Maine,  af finned  , 
by  the  first  circuit,  ruled  for  the  plaintiff  but,  because  of  procedural  tech^' 
nicalities,  denied  attorneys'  fees.  On  appeal,  the  Supreme  Court  held  that  ,' 
the  procedural  technicalities  did  not  bar  attorneys'  fees,  and  remanded  to  the 
district  court  to  consider  the  question  in  accordance  with  the  traditional 
power  of  equity  courts. 

The  case  is  frequently  cited  for  both  the  general  (and  unquestioned) 
power  of  equity  courts  to  award  attorneys'  fees,  and  for  the  specific  power 
of  courts  to  consider  benefits  bestowed  upon  a  group  of  people  even  when  they 
do  not  constitute  a  class  and  when  the  suit  was  not  a  class  action. 


\ 


uage: 


The  Supreme  Court's  opinion  included  the  following  significant  lang- 


"Allowance  of  [attorneys'  fees]  in  appropriate  situa- 
tions is  part  of  the  historic  equity  jurisdiction  of  the 
federal  courts.  ...   To  be  sure  the  usual  case  is  one 
where  through  the  complainant's  efforts  a  fund  is  recov- 
ered in  which  others  share.   Sometimes  the  complainant 
avowedly  sues  for  the  common  interest  while  in  others  his 
litigation  results  in  a  fund  for  the  group  though  he  did 
not  profess  to  be  their  representative.   The  present  case 
presents  a  variant  of  the  latter  situation.   In  her  main 
suit  the  petitioner  neither  avowed  herself  to  be  the  rep- 
resentative of  a  class  nor  did  she  automatically  estab- 
lish a  fund  in  which  others  could  participate.   But  in 
view  of  the  consequences  of  stare  decisis,    the  petitioner 
by  establishing  her  claim  necessarily  established  the 
claims  of  fourteen  other  trusts  pertaining  to  the  same 
bonds. 

[Continued] 
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"That  the  party  in  a  situation  like  the  present  neith- 
er purported  to  sue  for  a  class  nor  formally  established 
by  litigation  a  fund  available  to  the  class,  does  not  seem 
to  be  a  differentiating  factor  so  far  as  it  affects  the 
source  of  the  recognized  power  of  equity  to  grant  reim- 
bursements of  the  kind  for  which  the  petitioner  in  this 
case  appealed  to  the  chancellor's  discretion.   Plainly 
the  foundation  for  the  historic  practice  of  granting  re- 
imbursement for  the  costs  of  litigation  other  than  the 
conventional  taxable  costs  is  part  of  the  original  auth- 
ority of  the  chancellor  to  do  equity  in  a  particular  situ- 
ation.  Whether  one  professes  to  sue  representatively  or 
formally  makes  a  fund  available  for  others  may,  of  course, 
be  a  relevant  circumstance  in  making  the  fund  liable  for 
his  costs  in  producing  it.   But  when  such  a  fund  is  for 
all  practical  purposes  created  for  the  benefit  of  others, 
the  formalities  of  the  litigation  —  the  absence  of  an 
avowed  class  suit  or  the  creation  of  a  fund,  as  it  were, 
through  stare  decisis   rather  than  through  a  decree  —  hard- 
ly touch  the  power  of  equity  in  doing  justice  as  between  a 
party  and  the  beneficiaries  of  his  litigation.   As  in  much 
else  that  pertains  to  equitable  jurisdiction,  individuali- 
zation in  the  exercise  of  a  discretionary  power  will  alone 
retain  equity  as  a  living  system  and  save  it  from  sterility." 
307  U.S.  161,  at  16A-67  [footnotes  omitted]. 
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500.02  -    Fleieahmann  Distilling  Corp.    v.  Maier  Brewing  Co.,   386  U.S. 
714    (1967) 

A.  No.  214 

B.  Counsel  for  Petitioners:   Moses  Lasky 
Counsel  for  Respondents:   J.  Albert  Hutchinson 

C.  May  8,  1967 

D.  Warren,  C.J. 

A  suit  under  the  Lanham  Act,  15  U.S.C.  §§  1051-1127,  established 
deliberate  infringement  of  a  valid  trademark.   15  U.S.C.  §  1117  (section  35 
of  the  Lanham  Act)  prescribes  specific  compensatory  remedies  for  such  in- 
fringement, and  attorneys'  fees  are  not  among  the  enumerated  remedies. 

The  trial  court,  on  remand,  awarded  Fleischman  $60,000  in  attorneys' 
fees,  following  a  line  of  pre-Lanham  Act  cases  and  post-Lanham  Act  cases  that 
rely  on  pre-Lanham  Act  cases.   On  appeal,  the  Ninth  Circuit  reversed,  stating 
that  district  courts  are  powerless  to  award  attorneys'  fees  under  the  Lanham 
Act.   359  F.2d  156  (1966).   The  Supreme  Court,  Warren,  C.J.,  affirms. 

Petitioners  urge  that  the  introductory  phrase  "subject  to  the  prin- 
ciples of  equity"  in  that  portion  of  the  Lanham  Act  which  specified  the  reme- 
dies available  to  the  injured  party  in  trademark  litigation  "should  be  deem- 
ed implicit  authority  for  an  award  of  attorney's  fees."  But  federal  courts 
cannot  ascribe  to  Congress  an  intent  which  is  not  obvious  through  either 
statutory  language  or  legislative  history.   "When  a  cause  of  action  has  been 
created  by  a  statute  which  expressly  provides  the  remedies  for  vindication 
of  the  cause,  other  remedies  should  not  readily  be  Implied.  ' 

Stewart,  J.,  dissents,  on  the  basis  of  A.    Smith  Bcwman  Distillery 
Inc.    V.  Schenley  Distillers ^   Ina.  : 

"Mere  silence  and  inaction  by  Congress  cannot  be 
held  to  have  repealed  what  has  been  found  to  be  a 
well-established  judicial  power.   Even  though  the 
Lanham  Act  may  have  been  intended  to  be  an  integrat- 
ed and  comprehensive  set  of  rules  for  trademark  regu- 
lation and  litigation  to  the  exclusion  of  all  con- 
flicting rules,  the  retention  of  discretionary  judi- 
cial power  over  the  fixing  of  costs  does  not  seem 
such  a  threat  of  inconsistency  that  it  should  by  im- 
plication be  held  preempted  or  repealed  by  the  Act. 
Some  more  positive  action  on  the  part  of  the  legis- 
lature is  necessary  to  indicate  the  Congressional 
intent  to  regulate  what  has  long  been  an  orthodox 
judicial  function."   204  F.  Supp.  374,  377  (iTu  Del. 
1962) (Footnote  omitted). 
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500.03  -  Mils  V.   Electric  Auto-Lite   Co.,    396  U.S.    375    (1970) 

A.  No.  64 

B.  Counsel  for  petitioners:   Arnold  I.  Shure 
Counsel  for  respondents:   Albert  E.  Jenner,  Jr. 

C.  Opinion,  Harlan,  J.,  January  20,  1970 

Suit  by  minority  stockholders  alleging  violation  of  15  U.S.C.  §  78n(a) , 
(section  14(a)  of  the  Securities  Exchange  Act  of  193A)  ,  in  that  a  merger  of 
three  corporations  had  been  brought  about  through  the  use  of  materially  mis- 
leading proxy  statements.   The  district  court  had  ruled  for  plaintiffs  ana  had 
referred  the  case  to  a  special  master  on  the  question  of  relief.   The  seventli 
circuit  held,  however,  that,  although  the  proxy  statements  had,  in  fact,  been 
misleading,  plaintiffs  had  not  proved  causation  between  the  misleading  state- 
ments and  the  merger. 

Harlan,  speaking  for  eight  members  of  the  Court,  reversed  the  seventh 
circuit,  and  stated  that  monetary  damages  "should  be  recoverable  only  to  the  ex- 
tent that  they  can  be  shown."   The  Court  stated  that  on  remand  the  district  court 
should  reimburse  petitioners  for  expenses  and  costs  already  incurred  by  them. 

On  the  question  of  attorneys'  fees,  the  Court  ruled  that  the  absence 
of  specific  statutory  authorization  does  not  preclude  an  award  of  attorneys' 
fees.   Distinguishing  the  Court's  failure  to  award  fees  in  Fleischmann  Corp.    v. 
Maier  Breiring  Co.,    386  U.S.  714  (1967),  supra   at  No.  500.02,  Harlan  stated  that 
the  Lanham  Act  had  contained  so  many  express  remedies  for  one  whose  trademark 
had  been  infringed  that  it  implicitly  precluded  the  additional  remedy  of  attor- 
neys' fees.   The  Securities  Exchange  Act  contains  no  such  specific  list  of  len-e- 
dles,  and  an  equity  court  can  therefore,  in  its  discretion,  award  attorneys'  fees. 

The  actions  of  minority  stockholders  here  accrue  to  the  benefit  of  a 
class  (all  stockholders,  represented  by  the  corporation),  so  attorneys'  fees 
should  be  awarded  even  though  a  monetary  "fund"  has  not  yet  been,  and  may  not 
be,  created.   The  minority  stockholders  involved  in  this  suit  have  engaged  in 
"corporate  therapeutics"  and  have  benefitted  all  shareholders  "by  providing  an 
Important  means  of  enforcement  of  the  proxy  statute." 

"In  many  suits  under  §  14(a),  particularly  where  the 
violation  does  not  relate  to  the  terms  of  the  transaction 
for  which  proxies  are  solicited,  it  may  be  impossible  to 
assign  monetary  value  to  the  benefit.   Nevertheless,  the 
stress  placed  by  Congress  on  the  importance  of  fair  and 
informed  corporate  suffrage  leads  to  the  conclusion  that, 
in  vindicating  the  statutory  policy,  petitioners  have  ren- 
dered a  substantial  service  to  the  corporation  and  Its 
shareholders.   Whether  petitioners  are  successful  in  show- 
ing a  need  for  significant  relief  may  be  a  factor  in  de- 

[ Continued] 
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termining  whether  a  further  award  should  later  be  made. 
But  regardless  of  the  relief  granted,  private  stockhold- 
ers' actions  of  this  sort  'involve  corporate  therapeut- 
ics,' and  furnish  a  benefit  to  all  shareholders  by  pro- 
viding an  important  means  of  enforcement  of  the  proxy 
statute.   To  award  attorneys'  fees  in  such  a  suit  to  a 
plaintiff  who  has  succeeded  in  establishing  a  cause  of 
action  is  not  to  saddle  the  unsuccessful  party  with  the 
expenses  but  to  impose  them  on  the  class  that  has  bene- 
fitted from  them  and  that  would  have  had  to  pay  them  had 
it  brought  the  suit." 
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500. OA  -  Sanders   v.  Russell,    401  F.2d  241  (5th  Cir.  1968) 
A.  No.  25797 


B.   Counsel  for  Petitioners: 


Counsel  for  Respondents: 


Jonathan  Shapiro,  Paul  Brest, 
Marian  E.  Wright  Clacks on, 
Miss.),  John  H.  Schafer  (Wash- 
ington, D.C.),  Melvyn  Zarr, 
Jack  Greenberg  (New  York  City) , 
Anthony  G.  Amsterdam  (Stanford, 
California) ,  William  T.  Coleman, 
Jr.  (Philadelphia,  Pa.) 
R.  L.  Goza  (Canton,  Miss.), 
William  Allain,  Erskine  W. 
Wells  (Jackson,  Miss.),  John 
C.  Satterfield  (Yazoo  City, 
Miss.) 


C.  Brown,  Dyer  &  Garza,  JJ. 

D.  Opinion,  Dyer,  J.,  September  18,  1968 


Petitions  for  writs  of  mandamus  to  determine  the  validity  of  a  court 
rule  in  the  Southern  District  of  Mississippi  limiting  appearances  of  out-of- 
state  counsel  in  nonf ee-generating  civil-rights  cases.   The  fifth  circuit,  sua 
sponte,    ruled  that  lawyers  in  nonf ee-generating   cases  may  seek  attorneys'  fees: 

"The  limitation  to  non-fee  generating  cases  does  not  pre- 
clude petitioners  from  seeking  attorney  fees  in  appropri- 
ate cases.  The  award  of  attorney's  fees  pursuant  to  Tit- 
les II  and  VII  of  the  1964  Civil  Rights  Act  .  .  .  is  not 
in  conflict  with  a  policy  of  refusing  to  accept  fees  from 
clients."   401  F.2d  244,  n.5. 


TP2-128 


500.04  - 


1054 

5  00.05  -  Gibbs   v.   ElaahJelder,   346  F.2d  943   C4th  Cir.    1965) 

A.  No.  9316 

B.  Counsel  for  Appellant:   Richard  11.  Millman  (Washing- 

ton, D.C.) 
Counsel  for  Appellee:   Pro  Se 

C.  Haynsworth,  Boreman  &  Hutcheson,  JJ. 

D.  Opinion,  Haynsworth,  J.,  June  2,  1965 

Appeal  from  the  Eastern  District  of  Virginia,  Lewis,  J.,  which  had 
denied  plaintiff  attorneys'  fees  in  an  action  establishing  the  right  of  credi- 
tors (including  plaintiff)  of  defendant  Blackwelder  to  assert  claim  against     J 
extensive  land  holdings  in  his  wife's  name.   The  district  court  not  only  denied! 
successful  plaintiff  attorneys'  fees,  but  also  taxed  $250  costs  and  fees  against 
plaintiff's  attorney,  under  Rule  37,  Fed.  R.  Civ.  P.,  for  advising  his  client 
not  to  answer  certain  deposition  questions  (See   Appendix  A,  infra). 

j 

The  fourth  circuit  ruled  that  the  district  court  was  under  a  misappre- 
hension when  it  stated,  in  its  memorandum  opinion,  that 

"fTjhe  fees  here  claimed  would  not  go  to  the  plaintiffs. 
They  are  for  the  attorneys.   The  plaintiffs  have  not  ask- 
ed that  they  be  reimbursed  for  attorney  fees  incurred.  In 
any  event  they  would  not  be  entitled  to  recover  more  than 
they  had  agreed  to  pay  their  attorneys  and  there  is  no  evi- 
dence in  this  case  what  that  amount  is." 

The  fourth  circuit  stated,  instead, 

"that  the  request  for  the  allowance  of  fees  is  for  the 
benefit  of  the  plaintiffs.   It  is  founded  upon  the  prin- 
ciple that  when  one  who,  while  establishing  his  own  claim, 
also  establishes  the  means  by  which  others  may  collect 
their  claims,  a  chancellor  in  equity  may  award  counsel 
fees  to  the  trail  blazer  out  of  the  property  made  avail- 
able for  the  satisfaction  of  all  claims.   The  principle 
is  applied  so  that  the  one  who  led  in  hewing  the  path  to 
victory  is  not  left  saddled  with  extensive  attorney's  fees, 
which  need  not  be  incurred  by  his  more  timid  fellov7s  who 
held  back,  until  the  fruits  of  the  pioneer's  success  were 
laid  before  thejn. 


"The  plaintiffs  say  that  there  are  other  creditors  of  the 
{defendant]  who  are  now  prepared  to  assert  their  claims, 
thus  reaping  for  their  own  benefit  the  harvest  the  plain- 
tiffs have  cultivated  through  this  litigation. 

[Continued] 
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"Under  these  circumstances,  equity  would  seem  to  re- 
quire careful  consideration  of  whether  or  not  the  plain- 
tiff's attorneys  in  this  action  should  be  allowed  reason- 
able fees  payable  out  of  the  defendants'  land,  or  its  pro- 
ceeds, so  that  the  plaintiffs  alone  will  not  have  to  bear 
the  burden  of  the  major  attorneys'  fees  for  services  which 
have  redounded  to  the  benefit  of  all  of  Mr.  Blackwelder's 
creditors.   This  may  be  done  by  fixing  a  reasonable  value 
upon  the  services  rendered  by  the  attorneys  to  all  claim- 
ants who  are  creditors  of  Mr.  Blackwelder  and  who  may  now 
obtain  with  relative  ease  the  satisfaction  of  their  claims 
out  of  the  lands.   The  fees  thus  allowed  should  be  credit- 
ed by  the  attorneys  against  the  contractual  obligation  of 
the  plaintiffs  to  pay  fees  to  them,  so  that,  to  the  extent 
of  the  plaintiffs'  contractual  obligations  for  attorneys' 
fees,  any  allowance  of  fees  out  of  the  proceeds  of  the 
land  will  redound  to  their  benefit  and  to  their  relief 
from  the  disproportionate  burden  of  attorneys'  fees  they 
otherwise  would  bear  in  comparison  with  other  creditors 
of  the  [defendant]." 

The  fourth  circuit  vacated  that  portion  of  the  district  court's  memo- 
randum opinion  which  disallowed  attorneys'  fees  to  successful  plaintiffs,  and 
remanded  for  "further  proceedings  not  inconsistent  with  this  opinion."  The  court 
stated  that,  if  the  district  court  on  remand  found  that  the  amounts  requested  by 
plaintiffs'  attorneys  were  "unreasonable  and  excessive"  it  could  "disregard  tlicir 
suggestion  and  allow  fees  in  an  amount  which  the  Court  is  satisfied  is  reasonable. 

The  circuit  court  described  some  of  the  circumstances  of  the  case  which 
could  be  taken  into  consideration  in  fixing  a  fee  on  remand: 

"Mr.  Blackwelder's  conduct,  unquestionably,  made  the  task 
of  the  attorneys  more  difficult  and  the  performance  of 
their  duties  more  onerous.   This  would  tend  to  warrant 
the  allowance  of  fees  in  a  larger  amount  than  would  other- 
wise be  appropriate.   On  the  other  hand,  if  the  plaintiff's 
attorneys,  themselves,  made  the  litigation  more  complicat- 
ed and  costly  than  need  have  been,  that,  too,  may  be  taken 
into  account  by  a  dov/nward  adjustment  of  the  fees  ...  in 
an  amount  approximating  the  costs  unnecessarily  imposed 
upon  the  other  party.   None  of  these  things,  however,  is 
a  reason  for  refusal  to  consider  the  allowance  of  any  fees." 

The  circuit  court  also  reversed  the  district  court  insofar  as  it  had 
assessed  costs  cind  fees  of  $250  against  plaintiff's  attorney,  stating  that  Rule 
37,  Fed.  R.  Civ.  P.,  provided  that  a  party  who  was  forced  to  go  into  court  to 
obtain  an  order  requiring  another  party  to  answer  questions  in  a  deposition  be 
awarded  the  costs,  including  attorneys'  fees,  incurred  by  him  in  obtaining  such 
an  order.   Because  the  defendants  in  the  instant  case  did  not  seek  such  an  or- 
der, they  "incurred  no  costs  and  have  paid  no  attorneys'  fees  for  which  they  may 
be  reimbursed  under  the  provisions  of  Rule  37." 
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500.06  -  Office  of  Communication  of  the  United  Church  of  Christ    v. 

Federal  Communications  Commission,  F.2d  (D.C.    Clr. 

March  28,  1972) 

A.  No.  24,672 

B.  Counsel  for  Petitioner:     Albert  H.  Kramer  (Wash- 

ington, D.C.) 
Counsel  for  Respondent:     Joseph  A.  Marino  (Wash- 
ington, D.C.) 
Counsel  for  United  States:   Robert  B.  Nicholson  (Wash- 
ington, D.C.) 

C.  Bazelon,  Danaher  &  Robinson,  JJ. 

D.  Opinion,  Bazelon,  J.,  March  28,  1972 


The  United  Church  of  Christ,  on  behalf  of  various  citizens'  groups, 
filed  with  the  Federal  Communications  Commission  a  petition  to  deny  renewal  of 
the  license  of  station  KTAL-TV  in  Texarkana,  Texas,  alleging  that  the  licensee 
had  ignored  blacks  in  its  programming.  The  licensee  and  citizens'  groups  sub- 
sequently reached  an  agreement  on  ways  to  correct  the  deficiencies  in  program- 
ming, and  the  Cliurch  then  withdrew  its  petition  to  deny. 

After  the  settlement  was  approved  by  the  FCC,  the  Church  submitted 
to  the  FCC  for  its  approval  a  voluntary  agreement  by  the  licensee  that  it  would 
reimburse  the  Church  for  its  expenses,  including  attorneys'  fees,  of  $15,137.11. 
The  FCC,  however,  refused  to  approve  the  reimbursement.   Such  reimbursements 
had  frequently  been  approved  in  settlements  betv;een  commercial  competitors,  but 
this  was  the  first  case  involving  a  challenge  by  a  citizens'  group.   The  ration- 
ale for  authorizing  reimbursement  in  these  situations,  despite  the  lack  of  spe- 
cific statutory  authorization,  had  been  that  such  reimbursement  facilitated  set- 
tlements, which  settlements  furthered  both  the  public  interest  and  the  aims  of 
the  FCC. 

The  FCC  did  an  about-face  in  this  case,  however,  and  stated  that  in  no 
petition  to  deny  situation  would  reimbursement  be  approved  in  the  future.   Its 
stated  reasons  were  that  the  potential  for  abuse  (inflated  fees,  the  bringing  of 
unmeritorious  challenges,  and  settlements  not  in  the  public  interest)  outweighed 
the  potential  benefits  to  the  public.   In  addition,  the  FCC  found  that,  in  this 
specific  case,  reimbursement  was  not  a  condition  precedent  to  substantive  settle- 
ment, and  that  such  reimbursement  was  not  necessary    to  the  furtherance  of  public- 
interest  goals  (.i.e.,   settlement). 

On  petition  for  review,  the  District  of  Columbia  Circuit,  Bazelon,  J., 
held  that  "reimbursement  which  facilitates   withdrawal  of  competing  or  conflict- 
ing petitions  is  definitely  in  the  public  interest  when  termination  of  the  liti- 
gation serves  an  overriding  public  interest  goal."   (Emphasis  added.)   Such  re- 
imbursement need  not  be  necessary  for  settlement.   The  court  stated  that  the 

[Continued] 
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strict  scrutiny,  on  a  case-by-case  basis,  of  such  settlements  by  the  FCC  would 
obviate  the  potential  for  abuse.   Once  the  FCC  has  determined  that  the  public 
Interest  is  furthered  by  a  settlement,  and  that  "the  public  group  seeking  to 
withdraw  is  bona  fide  .  .  .  voluntary  reimbursement  of  legitiwate  and  prudent 
expenses  of  the  withdrawing  group  cannot  be  forbidden.   The  public  interest 
therefore  requires  that  the  Commission's  per  se  rule  prohibiting  reimbursement 
be  overturned. " 

The  n.C.  Circuit  also  treated  the  question  of  reimbursement  as  a  nec- 
essary corollary  of  the  citizens'  groups'  right  to  participate  in  the  licensing 
process,  which  had  been  established  in  Office  of  Communication  of  the  United 
Church  of  Christ   v.  Federal  Communi cations  Commission,   359  F.2d  994  (D.C.  Cir. 
1966),  and  Office  of  Communication  of  the  United  Church  of  Oirist   v.  Federal 
Cotmunicatio->is   Commission,   A25  F.2d  543  (D.C.  Cir.  1969),  "which  recognized  the 
necessity  of  granting  standing  to  public  organizations  before  the  Coinmlsslon. " 
The  court  found  that  reimbursement  would  be  in  the  public  Interest,  and  that, 
without  it,  citizens'  groups  would  not  be  able  to  participate  and  play  the  im- 
portant role  of  improving  licensees'  service: 

"In  recent  years,  the  concept  that  public  participation 
in  decisions  which  involve  the  public  interest  is  i\ot 
only  valuable  but  indispensable  has  gained  increasing 
support. 

"It  seems  to  us  that  the  goal  of  facilitating  public 
participation  is  necessarily  furthered  by  the  rule  we 
have  established  ....   Precisely  because  the  appellant 
Church  represented  public  organizations  was  it  able  to 
achieve  a  settlement  with  KTAL  which  served  the  public 
interest  in  Texarkana.   When  such  substantial  results 
have  been  achieved,  as  in  this  case,  voluntary  reimburse- 
ment vhlch  obviously  facilitates  and  encourages  the  par- 
ticipation of  groups  like  the  Church  in  subsequent  pro- 
ceedings is  entirely  consonant  with  the  public  interest." 
[Citations  omitted.] 

The  D.C.  Circuit  thus  remanded  the  case  to  the  Commission  for  its  de- 
termination whether  the  expenses  submitted  by  the  Church  were  "legitimate  and 
prudent,"  and  should  therefore  be  paid. 

(Although  the  United  States  is  a  statutory  defendant  in  cases  against 
the  Federal  Communications  Commission,  the  Justice  Department  refused  to  join 
the  FCC,  and,  instead,  filed  a  separate  brief  supporting  the  Church's  right  to 
relmbursemefft. ) 
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500.07  -  Stafford  v.  Southern  Farm  Bureau  Casualty  Ineuranae  Co. , 
457  F.2d  366   (8th  Cir.    1972) 

A.  No.  71-1A95 

B.  Counsel  for  Appellant:   Sam  Laser,  Ralph  R.  Wilson 

(Little  Rock,  Ark.) 
Counsel  for  Appellee:   Mike  Huckabay  (Little  Rock, 

Ark.) 

C.  Matthes,  Lay  &  Ross,  JJ. 

D.  Opinion,  Per  Curiam,  March  20,  1972 

Diversity  action  by  insured  against  her  Insurance  company.   A  jury 
found  for  plaintiff,  and  assessed  liability  at  $50,000.   The  Eastern  Dist- 
rict of  Arkansas,  Clary,  J.,  reduced  the  liability  to  $10,000  —  the  maximum 
liability  specified  in  the  insured's  contract  with  the  company. 

In  a  post-trial  order,  the  Eastern  District  stated: 

"Defendant  did  not  have  a  case  and  was  totally  unreason- 
able, arbitrary  and  capricious  in  its  failure  to  even  of- 
fer to  settle  with  plaintiff  within  the  limits  of  the 
policy,  and  were  it  in  this  Court's  power,  under  the  laws 
of  Arkansas,  to  affirm  the  jury's  verdict  of  $50,000,  it 
would.   Sadly,  it  cannot." 

The  court  did,  however,  assess  a  penalty  of  $1,200  against  the  defendant  com- 
pany, and,  invoking  state   law,  awarded  plaintiff  attorneys'  fees  of  $2,500,  un- 
der Arkansas  Stat.  Ann.  §  66-3238. 

Defendant  appealed.   The  Eighth  Circuit  affirmed,  and  awarded  (under  the 
same  state  statute)  plaintiff-appellee  a  further  attorneys'  fee  of  $500  for  the 
appeal: 

"Inasmuch  as  we  are  convinced  that  this  appeal  borders  on 
the  frivolous,  we  conclude  that  plaintiff  should  be  allow- 
ed an  additional  attorney  fee  of  $500." 
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500.08  -  Ferrigrio  v.   Ferrigno ,   No.   M   12,503-69    (Super.    Ct.   N.J.    Ch. 
Essex  County,    June   11,    1971) 

A.  Docket  No.  M  12,503-69 

B.  Counsel  for  plaintiff:   Robert  L.  Doris  (Essex  County 

Legal  Services  Corporation) 
Counsel  for  defendant:   Philip  Insabella 

C.  Opinion,  June  11,  1971,  Consodine,  J. 

Uncontested  divorce  action  in  which  the  sole  question  in  dispute  was 
the  right  of  plaintiff  to  receive  attorneys'  fees. 

The  Chancery  Division  of  the  Superior  Court  of  Essex  County,  Consodine 
J.,  held  that,  although  plaintiff's  attorney  was  an  employee  of  an  OEO  Legal 
Services  organization,    plaintiff  could  recover  attorneys'  fees. 

"Our  Rule  4:A2-9(a)(l)  allows  counsel  fees  in  a  matriiioni- 
al  action  in  the  discretion  of  the  court.  .  .  . 


"The  law  is  not  static;  it  changes  to  meet  changing  so- 
cial needs.   A  considerable  number  of  divorces  in  New  Jer- 
sey are  now  obtained  by  indigents  represented  by  Legal 
Services  attorneys.   I  do  not  believe  that  a  defendant  hus- 
band against  whom  a  judgment  for  divorce  has  been  awarded 
in  a  contested  case  should  reap  the  benefits  of  free  legal 
representation  to  his  wife.   Nor  should  a  husband  be  encour- 
aged to  litigate  under  the  assumption  no  counsel  fee  will 
be  adjudged  in  favor  of  the  indigent  plaintiff  represented 
by  Legal  Services.   Put  in  another  way,  the  public  should 
be  relieved  from  the  financial  burden  of  obtaining  an  indi- 
gent plaintiff's  divorce  or  successfully  defending  against 
a  husband's  complaint  to  the  extent  that  the  husband  is 
able  to  pay  all  or  part  of  her  attorney's  fee.   The  tax- 
payer has  an  interest  in  recovering  where  possible  a  por- 
tion of  the  costs  in  these  situations. 

"Plaintiff  is  awarded  a  counsel  fee  of  $100  [the  amount 
sought]  payable  to  the  Treasurer  of  the  United  States  of 
America." 
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500.09  -  La  Raza  Unida  v.   Volpe,  F.    Supp.  (N.D.   Cal.    Oct. 

19,  1972) 

A.  No.  C-71-1166  RFP 

B.  Counsel  for  Plaintiffs:   J.  Anthony  Kline  (San  Fran- 

cisco, California) 

C.  Opinion,  Peckham,  J.,  October  19,  1972 


Suit  to  enjoin  the  construction  of  a  highway  on  the  grounds  defend- 
ants had  not  complied  with  various  federal  regulations  concerning,  among  other 
things,  housing  displacement  and  relocation  and  environmental  protection.   The 
injunction  was  granted,  337  F.  Supp.  221  (N.D.  Cal.  1971),  and  plaintiffs  now 
seek  attorneys'  fees  in  their  successful  litigation.  I 

The  court  initially  acknowledged  its  power  to  award  the  fees  sought, 
should  equity  demand  it.   The  court  found  no  "obdurate  obstinacy"  on  the  part 
of  defendants,  and  rejected  as  well  an  award  based  on  an  extension  of  the  com-; 
mon  fund  doctrine.   The  court  then  turned  to  the  "private  attorney  general"  dofc- 
trine,  which  it  stated  as:  ' 

"whenever  there  is  nothing  in  a  statutory  scheme  which 
might  be  interpreted  as  precluding  it,  a  'private  attor- 
ney-general' should  be  awarded  attorneys'  fees  when  he 
has  effectuated  a  strong  Congressional  policy  which  has 
benefited  a  large  class  of  people,  and  where  further  the 
necessity  and  financial  burden  of  private  enforcement 
are  such  as  to  make  the  award  essential." 

The  court  found  that  it  should  exercise  its  equitable  discretion  and  award  plain- 
tiffs' counsel  attorneys'  fees  under  the  above  doctrine,  based  on  three  criteria: 


(1)   The  suit  effectuated  congressional  policies  of  the  highest  priori- 


ty; 


(2)  The  suit  benefited  not  only  the  class  bringing  suit,  but  also,  to 
varying  degrees,  all  residents  of  California  and  the  public  in  general: 

"environmental  protection,  housing  relocation,  and  high- 
way construction  are  nearly  everyone's  business,  and  .  . 
.  almost  all  of  society  is  better  off  when  public  policies 
in  these  areas  have  been  strengthened";  and 

(3)  "Private  attorneys  general"  were  often  necessary  for  effectuation 
of  the  public  policies  furthered  by  the  suit: 

"Responsible  representatives  of  the  public  should  be  en- 
couraged to  sue,  particularly  where  governmental  entities 
are  involved  as  defendants.   As  the  amicus  brief  points 
out,  only  private  citizens  can  be  expected  to  'guard  the 
guardians. ' 

-  500.09  -  [Continued] 
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"However,  these  exhortations  towards  citizen  partici- 
pation can  sound  somewhat  hollow  against  the  background 
of  the  economic  realities  of  vigorous  litigation.   In 
many  'public  interest'  cases  only  injunctive  relief  is 
sought,  and  the  average  attorney  or  litigant  must  hesi- 
tate, if  not  shudder,  at  the  thought  of  'taking  on'  an 
entity  such  as  the  California  Department  of  Highways, 
with  no  prospect  of  financial  compensation  for  the  ef- 
forts and  expense  rendered.   The  expense  of  litigation 
in  such  a  case  poses  a  formidable,  if  not  insurmountable, 
obstacle. 

"The  only  public  entitles  that  might  have  brought  suit 
in  this  case  were  named  as  defendants  in  this  action  and 
vigorously  opposed  plaintiffs'  contentions.   Only  a  pri- 
vate party  could  have  been  expected  to  bring  this  litiga- 
tion, and  yet  a  private  party  is  least  able  to  bear  the 
tremendous  economic  burdens.   To  force  the  private  liti- 
gants to  bear  their  own  costs  here  would  be  tantamount  to 
a  penalty,  and  it  seems  somewhat  inequitable  to  punish 
litigants  who  have  policed  those  charged  with  implement- 
ing and  following  Congressional  mandates.  ..." 

While  the  court  considered  these  three  criteria  a  "sufficient  basis" 
for  its  award  of  attorneys'  fees,  it  added  the  following  criterion: 

"Unlike  Lee    [No.  300.01,  swpra] ,  defendants  in  this  mo- 
tion are  not  private  parties.   Since  the  money  will  come 
from  the  state  treasury  the  awarding  of  fees  in  the  in- 
stant case  will  also  serve  the  other  objective  of  the 
Mills    [No.  500.03,  supra]    decision  —  matching,  to  the 
extent  that  the  Court's  jurisdiction  over  the  matter  makes 
possible,  the  costs  and  the  benefits  of  litigation." 
[Footnote  omitted.] 

In  addition,  the  court  ruled  that  "Congressional  silence  [in  the  stat- 
utes under  which  suit  was  brought]  ...  is  not  a  bar  to  the  avjarding  of  fees." 
It  also  specifically  stated  that  the  fact  that  the  lawyers  seeking  fees  did  not 
accept  fees  from  clients  was  no  bar  to  a  court  awarded  fee:  "We  cannot  presume 
Congress  intended  to  rely  on  tax-exempt  foundations  to  fund  costs  of  litigation 
in  order  to  effectuate  its  policies,  nor  that  such  funding  will  continue  in  the 
future." 

In  a  lengthy  footnote,  the  court  disposed  of  the  question,  raised  in 
Sincook   v.  Obara,   No.  100.09,  supra,   whether  an  award  of  fees  against  a  state 
agency  is  barred  by  the  eleventh  amendment.   After  discussing  that  amendment  and 
citing  numerous  cases,  including  Sims   v.  Amos,   No.  100.10,  supra,   which  avjarded 
fees  against  state  officers,  the  court  concluded: 

[Continued] 
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"Since  we  conclude  as  the  court  did  in  Sims    that  the  state 
may  no  more  Immunize  an  individual  from  costs  incident  to  an 
injunction  than  it  may  insulate  him  from  the  injunction  itself, 
we  find  that  sovereign  immunity  does  not  bar  an  award  of  attor- 
neys' fees  against  Chief  Engineer  Legarra  [one  of  the  named  de- 
fendants].  The  State  of  California  has  provided  that  monetary 
claims  or  judgments  against  state  officers,  in  such  a  situation, 
are  reimbursable  by  the  public  entity  which  employed  the  indi- 
vidual. ...  As  such  the  questions  of  sovereign  immunity 
with  respect  to  the  other  defendants  have  become  largely  aca- 
demic." 

Finally,  the  court  granted  plaintiffs'  motion  for  expert  witness  fees, 
as   the  expert  witnesses'  testimony  was  helpful  to  the  court  and  "a  crucial 
.part  of  the  plaintiffs'  presentation." 
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500.10  -  United  States  v.   Gila  River  Pima-Mariaopa  Indian  Carmunity ,   391  F.2d 
53   CSth  Cix.    1968) 

A.  Nos.  21143,  21144 

B.  Counsel  for  United  States:   Raymond  N.  Zagone 

Counsel  for  Defendants:     A.  Simpson  Cox,  Alfred  S.  Cox  (Phoenix, 

Ariz.) 

C.  Jertberg,  Duniway  &  Weigel,  JJ. 

D.  Opinion,  Duniway,  J.,  March  6,  1968 

The  United  States,  in  1954,  signed  agreements  (land  permits)  with  the  Gila 
River  Pima-Maricopa  Indian  Tribe,  whereby  the  United  States  was  to  use  some  1350 
acres  of  land  until  1956.   The  United  States  agreed  to  restore  the  land  to  its 
original  condition  before  termination  of  the  permits,  or  to  make  a  cash  payment 
in  lieu  of  restoration. 

In  1957,  however,  without  making  the  payments  or  restoring  the  lands,  the 
United  States  condemned  the  land  for  an  additional  period  of  one  to  four  years. 
When  that  condemnation  period  expired,  the  government  once  again  condemned  the 
land  for  successive  terms  of  years,  and  the  tribe  sued.  | 

The  District  Court  for  the  District  of  Arizona,  Craig,  J.,  ruled  that  the 
government  did  not  have  to  restore  the  lands  or  make  a  cash  payment  in  lieu  of 
restoration  until  it  vacated  the  land,  at  which  time  damages  could  be  assessed. 
It  did,  however,  award  the  tribe  its  attorneys'  fees,  on  the  ground  that  25  U.S.C. 
§  175,  which  allows  for  representation  of  Indian  tribes  by  the  U.S.  Attorney, 
would  be  authorization  for  federal  payment  of  a  tribe's  legal  fees  when  the  serv- 
ices of  the  U.S.  Attorney  were  not  available  because  of  a  conflict  of  interest. 
Because  the  U.S.  Attorney  could  not  represent  both  sides,  the  tribe  had  retained 
local  counsel,  on  a  contingent  fee  basis,  under  25  U.S.C.  §§  81  and  82,  which 
provide  for  retaining  local  counsel  under  a  contract  approved  by  the  Secretary 
of  the  Interior  when  a  tribe's  suit  involves  the  government. 

The  circuit  court  felt  that  25  U.S.C.'  §§  81  and  82 

"...  impose  no  liability  for  attorney  fees  upon  the  govern- 
ment.  Section  175  does  not  do  so  either.   We  do  not  think 
that  the  courts  can  do  so.   Unless  expressly  provided  for  by 
statute,  attorney  fees  cannot  be  awarded  against  the  govern- 
ment."  [Citations  omitted.] 

The  Ninth  Circuit  therefore  reversed  the  District  Court's  award  of  attorneys'  fees 
to  the  Indian  Tribe. 
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500.11  -  Pyramid  Lake  Paiute  Tribe  of  Indians   v.  Morton.      F.  Supp.  

(D.D.C.  June  22,  1973) 

A.  Civil  Action  No.  2506-70 

B.  Counsel  for  Plaintiffs:   Robert  D.  Stitser  (Native  Ameri- 

can Rights  Fund,  Boulder,  Colo.) 

C.  Opinion,  Gesell,  J.,  June  22,  1973 

Environmental  litigation  aimed  at  preservation  of  Pyramid  Lake. 

The  District  Court  for  the  District  of  Columbia,  Gesell,  J.,  found  that 

"the  record  in  this  case  establishes  the  strongest  possible  basis  under  decisions 

governing  the  discretion  of  an  equity  judge  for  the  award  of  attorneys'  fees  and 
expenses."  Listing  the  bases  for  awards,  the  court  found: 

(1)  Disparate  Resources  -  "The  Pyramid  Lake  Paiute  Tribe  of  Indians  is  im- 
proverished  .  .  .  and  the  Tribe's  legal  expenses  alone  approximate  its  entire  in- 
come . " 

(2)  Breach  of  Fiduciary  Obligation/Bad  Faith  - 

"The  Secretary  of  the  Interior  was  shown  to  have  breach- 
ed his  fiduciary  obligation  to  the  Tribe  by  a  course  of  con- 
duct which  continued  over  a  substantial  period  of  time. 
This  was  to  the  severe  detriment  of  the  Tribe  in  a  manner 
that  cannot  be  financially  compensated." 

(3)  Obdurate  Obstinacy  -  "In  the  course  of  these  proceedings,  the  Secretary's 
representatives  acted  in  an  obdurate  and  intransigent  manner,  refusing  in  good  faith 
to  carry  out  the  Court's  directives,  and  as  a  consequence  unnecessarily  extended  the 
litigation  to  the  detriment  of  the  Tribe." 

(4)  Public  Interest  - 

"The  determinations  made  in  this  litigation  not  only  i 

benefited  the  Tribe  but  in  many  very  real  respects  will 
enhance  the  public  interest.   The  litigation  has  given 
added  protection  to  the  environment  in  and  around  Pyramid 
Lake  and  it  has  preserved  a  unique  natural  resource. 


"Litigation  of  this  character  should  not  be  burdened 
with  expense,  in  order  to  encourage  suits  that  so  clear- 
ly enhance  the  public  interest." 

(5)  Implementation  of  Congressional  Policij  - 

"In  its  larger  aspects  [the  case]  has  caused  a  significant 
implementation  of  national  policy  toward  Indians  and  en- 

[Continued] 
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couraged  the  continued  viability  of  the  Lake,  thus  assist- 
ing declared  congressional  policy." 

Although  the  Government  did  not  oppose  the  tribe's  motion  for  attorneys' 
fees,  the  district  court,  Gesell,  J.,  nonetheless  ruled  that  28  U.S.C.  §  2A12  (a 
statute  normally  held  to  preclude  awards  of  attorneys'  fees  against  the  federal 
government  in  the  absence  of  statutory  authority  to  the  contrary)  was  not  a  bar 
to  an  award  of  attorneys'  fees  in  this  particular  instance.   The  court  reasoned 
that  25  U.S.C.  §§  175  and  476,  taken  together,  would  be  an  authorization  to  award 
fees  against  the  government.   Section  175  authorizes  the  United  States  Attorney  to 
represent  Indian  tribes,  and  section  476  authorizes  the  Tribe  to  employ  outside 
counsel,  "the  choice  of  counsel  and  fixing  of  fees  to  be  subject  to  the  approval 
of  the  Secretary  of  the  Interior."  Because  the  Attorney  General  was  originally 
a  defendant,  he  could  not  represent  the  Tribe  under  §  175.   Because  the  Secretary 
of  the  Interior  was  a  named  defendant,  it  would  hardly  be  just  to  give  him  veto 
power  over  the  counsel  to  be  chosen  by  the  Tribe  and  the  amounts  counsel  would  be 
paid  under  §  476.   The  two  statutes  together  indicate,  however,  said  the  court, 

an  "obvious  intention  of  Congress  to  provide  recognized  Tribes  with  the  services 
of  the  United  States  Attorney  or  the  services  of  private  counsel  in  terms  approved 
by  the  Secretary."  The  court  thus  ruled: 

"[T]he  provisions  of  28  U.S.C.  §  2412  are  not  a  bar  to  a 
claim  by  the  Indian  Tribe  against  the  Secretary  of  the  In- 
terior based  legitimately  on  the  contention  that  the  Sec- 
retary has  breached  his  trust  by  unlawfully  and  improperly 
disposing  of  tribal  assets,  and  ...  in  effect,  the  stat- 
utes provide  in  such  situations  that  an  award  of  attorneys' 
fees  and  expenses  of  attorneys  be  made." 

The  court  then  passed  on  the  reasonableness  of  the  fees  requested.   All  attorneys 
together  logged  a  total  of  2,834  hours,  which  the  court  discounted  by  10  percent 
in  view  of  the  lack  of  success  of  part  of  the  work  done  by  the  attorneys.   The 
court  found  that  one  attorney,  who  was  under  contract  with  the  Tribe,  normally 
charged  the  Tribe  $30  per  hour  —  a  sum  less  than  his  normal  charges.   The  other 
attorneys,  all  employed  by  the  Native  American  Rights  Fund,  were  on  salary  aiid  did 
not  charge  fees,  and  were  therefore  unable  to  provide  the  court  with  a  normal  time 
charge. 

"The  Court  has  determined  to  compute  fees  to  be  awarded 
at  the  rate  of  $30  an  hour  for  all  attorneys,  regardless 
of  whether  they  did  or  did  not  log  time  in  court.   As  all 
experienced  attorneys  realize,  this  charge,  in  the  light 
of  current  conditions,  is  at  the  very  bottom  of  the  scale 
but  the  nature  of  the  case  and  the  circumstances  under 
which  the  lawyers  undertook  the  work  justify  the  Court 
in  fixing  the  fees  at  this  bedrock  minimum." 

The  court  accordingly  awarded  a  total  of  $76,530  attorneys'  fees,  and  an  addition- 
al $9,178.49  for  attorneys'  travel  expenses,  and  $20,488.72  for  expert  witness' 
expenses. 
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500.12  -  Woolfolk   V.  Brawn,    358  F.  Supp.  524  (E.D.  Va.  1973) 

A.  Civil  Action  No.  225-70 

B.  Counsel  for  Plaintiffs:   John  M.  Levy  (Neighborhood  Legal 

Aid  Society,  Richmond,  Va.) 
Counsel  for  Defendants:   Theodore  Markow  (Richmond,  Va.) 

C.  Opinion,  Merhige,  J.,  April  23,  1973 

Initially  a  class  action  under  42  U.S.C.  §  1983,  seeking  to  declare  a 
Virginia  "work  rule"  in  contradiction  to  the  federal  Work  Incentive  Program  (WIN) . 
The  court,  in  1971,  declared  that  the  state  work  rule  was  "inconsistent  with  and 
interfered  with  the  Congressional  design  of  the  WIN  program."   325  F.  Supp.  1162 
(E.D.  Va.  1971).   The  state  thereafter  passed  another  work  rule,  and  plaintiffs 
sought  to  have  the  initial  defendants  declared  in  contempt  of  the  court's  1971  de- 
cision. 

The  Eastern  District  of  Virginia,  Merhige,  J.,  found  the  defendants  in 
contempt  of  court,  but  found  that  equity  prevented  imposing  any  sanctions  upon 
them.   The  court  also  refused  to  assess  attorneys'  fees  against  defendants,  al- 
though defendants'  conduct  would  warrant  an  award  to  private   attorneys  under  the  , 
obdurate  obstinacy  standard.   The  court  found  that  plaintiffs,  represented  by     I 
Legal  Aid  attorneys,  were  not  due  attorneys'  fees  in  this  particular  action  be- 
cause there  was  no  strong  Congressional  purpose  involved,  and  because  any  award 
would  have  to  be  paid  out  of  undisbursed  welfare  funds,  and  would  therefore  be 
paid  by  "the  innocent  victims  of  another's  acts."  If  "malfeasant  state  administra- 
tors" had  engaged  in  "personal,  wilfull  misconduct,"  held  the  court,  attorneys' 
fees  could  have  been  taxed  against  them  in  their  individual  capacities,  but  no 
such  misconduct  v/as  present  in  this  case. 

The  court  noted,  however,  that,  even  where  plaintiffs  are  represented 
by  Legal  Aid, 

"...  it  is  arguable  that  in  certain  circumstances  public 
policy  may  mandate  that  in  any  event  the  burden  of  legal 
services  be  shifted  to  the  losing  party  either  upon  the 
principle  that  the  costs  of  policy  enforcement  should  be 
borne  by  those  who  violate  said  policy  or  for  the  purpose 
of  encouraging  private  litigation  by  freeing  litigants 
of  the  necessity  to  pay  for  legal  services." 
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500.13  -  Sierra  Club  v .    Lynn, F.  Supp. CW.D.  Tex.  May  21,  1973) 

A.  Civil  Action  No.  SA72CA77 

B.  Judgment  &  Order,  Spears,  J.,  May  21,  1973 
Order,  Spears,  J.,  June  28,  1973 

Suit  alleging  that  the  Department  of  Housing  &  Urban  Development  [HUD] 
violated  several  Acts  passed  to  protect  the  environment  by  approving  a  new  develop- 
ment in  Bexar  County,  Texas.   After  HUD  had  met  a  number  of  significant  statutory 
requirements,  the  Western  District  of  Texas,  Spears,  J.,  found  that  HUD  was  in  full 
compliance  with  the  laws  involved,  and  that  the  developers  could  proceed  to  build 
the  development,  provided  they  abided  by  guidelines  set  down  by  HUD  to  protect  near- 
by reservoirs  from  pollution.   The  court  therefore  denied  all  relief  requested  by 
plaintiffs.   The  court  did,  nonetheless,  state  that  it  would  seriously  consider 
awarding  plaintiffs  attorneys'  fees: 

"This  Court  is  firmly  convinced  that  even  though  the 
plaintiffs  may  have,  at  this  stage,  technically  lost  this 
lawsuit,  nevertheless,  a  very  important  service  has  been 
performed  in  creating  a  greater  public  awareness  of  the 
dangers  of  pollution  threatening  this  very  valuable  natur- 
al resource.   Therefore,  if  it  is  appropriate  under  the 
law  to  award  attorneys'  fees  to  certain  of  counsel  for 
plaintiffs  in  order  to  compensate  them  for  their  services 
rendered  herein,  consideration  will  be  given  to  doing  so." 

In  a  subsequent  order,  on  June  28,  1973,  the  court  held  that  an  attor- 
neys' fee  should  be  awarded  because,  although  it  had  eventually  upheld  HUD's  approv- 
al of  the  project,  the  plaintiffs  had  been  instrumental  in  bringing  about  compli- 
ance with  the  reporting  and  study  requirements  of  the  various  environmental  laws. 
For  example,  although  the  defendants  had  already  made  an  offer  of  commitment  to 
the  project  at  the  time  the  suit  was  filed,  they  subsequently  agreed,  as  the  court 
noted,  that  the  "Final  Environmental  Statement"  upon  which  they  had  relied  "is  not 
in  truth  and  in  fact  a  'final'  statement  as  contemplated  by  lav,-,  and  that  addition- 
al information  needs  to  be  furnished."   The  court  also  pointed  out  the  numerous 
meetings,  studies,  and  reports  which  had  occurred  in  the  months  following  the  fil- 
ing of  the  suit,  and  which  had  formed  the  basis  of  the  court's  approval  of  the 
project.   The  court  concluded  that: 

"In  light  of  the  reams  of  material  published  after  this 
Court's  Order  of  March  14th,  it  is  difficult  to  conclude 
that  the  filing  of  the  suit  did  not  help  to  ensure  that 
adequate  precautions  would  be  taken  to  protect  South 
Texas'  very  valuable  water  resource  and  that  the  meas- 
ures taken  would  be  made  available  to  the  scrutiny  of 
the  public  eye. " 

The  court  stated  that  it  was 

"of  the  belief  that  the  position  of  the  citizen  plaintiffs 
is  analogous  to  that  of  a  plaintiff  in  a  civil  rights  suit, 

[Continued] 
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wherein  it  has  been  concluded  that  attorneys'  fees  should 
be  awarded  unless  the  trial  court  can  articulate  specific 
reasons  for  a  denial. 


"In  this  case,  not  only  can  no  specific  and  justifiable 
reasons  be  articulated  for  the  denial  of  attorneys'  fees, 
but  this  Court  is  of  the  firm  belief  that  equity  dictates 
the  award." 

The  award  is  also  particularly  appropriate,  stated  the  court,  in  a  situation  such 
as  this ,  where 

"The  burden  of  assuring  full  compliance  with  the  national  | 

environmental  policy  .  .  .  has  fallen  upon  concerned  citi—  1 

zens.   The  mere  fact  that  there  is  no  provision  in  the  .' 

statute  for  the  awarding  of  attorneys'  fees  will  not  be  ' 
viewed  as  a  bar  to  such  an  award." 

The  court  found  that  it  was  barred  from  awarding  fees  against  HUD  or  the 
Secretary  of  HUD  by  28  U.S.C.  §  2A12,  so,  although  it  would  like  to  "spread  the 
cost  of  the  award  equally  between  San  Antonio  Ranch,  Ltd.  and  HUD,"  it  could  not. 
It  therefore  taxed  fees,  to  be  determined  in  later  proceedings,  against  the  de- 
fendant San  Antonio  Ranch,  Ltd. 
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600.01  -  Rolax  v.   Atlantic  Coast  Line  R.B.  ,   186  F.2d  473   C4th  Cir. 
1951) 

A.  No.  6167 

B.  Counsel  for  Appellants:   Joseph  C.  Waddy  (Washington, 

D.C.),  Oliver  W.  Hill  (Rich- 
mond, Virginia) 
Counsel  for  Appellees:   Ralph  M.  Hoyt  (Milwaukee,  Wis.), 

William  G.  Maupin  (Norfolk,  Va.), 
Collins  Denny,  Jr.  (Richmond, 
"  Va.) 

C.  Parker,  Soper  &  Dobie,   JJ. 

D.  Opinion,  Parker,  J.,  January  3,  1951 


Black  locomotive  firemen  filed  suit  under  the  Railway  Labor  Act  to 
enjoin  an  agreement  beti^een  the  railroad  and  the  union,  which  agreement  de- 
prived black  firemen  of  seniority  rights.   Plaintiffs  also  sued  for  damages 
on  account  of  violations  of  seniority  rights  wliich  had  already  occurred. 

The  court  below  dismissed  the  plaintiffs'  case  on  a  procedural  tech- 
nicality, but  taxed  costs  and  attorneys'  fees  against  defendants.   91  F.  Supp. 
585  CE.D.  Va.  1950) (Hutcheson,  J.).   Plaintiffs  and  defendants  filed  cross  ap- 
peals —  plaintiffs  from  the  dismissal  and  defendants  from  the  taxation  of 
costs  and  attorneys'  fees. 

On  appeal,  the  fourth  circuit  held  that  the  union  had  violated  its 
duty  of  fair  representation  to  the  black  firemen,  held  that  the  case  should 
not  have  been  dismissed,  and  affirmed  the  district  court's  power  to  allow  the 
firemen  attorneys'  fees: 

".  .  .  In  as  much  as  the  whole  matter  of  taxation  of  costs 
will  be  before  the  lower  court  when  final  judgment  shall 
be  entered  herein,  we  think  it  unnecessary  to  discuss  the 
matter  at  this  time,  except  to  say  that  under  the  circum- 
stances here  we  think  that  the  allowance  of  attorneys' 
fees  as  a  part  of  the  costs  is  a  matter  resting  in  the 
sound  discretion  of  the  trial  judge.   Ordinarily,  of  course, 
attorneys'  fees,  except  as  fixed  by  statute,  should  not  be 
taxed  as  a  part  of  the  costs  recovered  by  the  prevailing 
party;  but  in  a  suit  in  equity  where  the  t£ixation  of  such 
costs  is  essential  to  the  doing  of  justice,  they  may  be  al- 
lowed in  exceptional  cases.   The  justification  here  is  that 
plaintiffs  of  small  means  have  been  subjected  to  discrim- 
inatory and  oppressive  conduct  by  a  powerful  labor  organi- 
zation which  was  required,  as  bargaining  agent,  to  protect 
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their  interests.   The  vindication  of  their  rights  neces- 
sarily involves  greater  expense  in  the  employment  of  coun- 
sel to  institute  and  carry  on  extended  and  important  liti- 
gation than  the  amount  involved  to  the  Individual  plain- 
tiffs would  justify  their  paying.   In  such  situation,  we 
think  that  the  allowance  of  counsel  fees  in  a  reasonable 
amount  as  a  part  of  the  recoverable  costs  of  the  case  is 
a  matter  resting  in  the  sound  discretion  of  the  trial 
judge." 
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600.02  -  Buroh  v.   Interyiational  Association  of  Machinists   &  Aero- 
space Workers,   AFL-CIO ,    78  L.E.R.M.    2AA2   (S.D.    Fla.    1971), 
aff'd,    78  L.R.R.M.    3072   C5th  Cir.    1971) 

A.  No.  68-109-Civ.  UM 

B.  Counsel  for  Plaintiff:   Hugo  L.  Black,  Jr.  CMiami , 

Fla.) 
Counsel  for  Defendants:   Plato  E.  Papps  CWashington, 

D.C.),  Manners  &  Amoon  (Mi- 
ami, Fla.) 

C.  Opinion,  Mehrtens,  J.,  February  3,  1971 


Suit  under  Title  I  of  the  Labor-Management  Reporting  and  Disclosure 
Act  [LMRDA]. 

Plaintiff,  who  was  President  and  General  Chairman  of  District  1A5  of 
the  International  Association  of  Machinists  and  Aerospace  Workers,  AFL-CIO  [Un- 
ion] ,  was  terminated  from  membership  in  the  Union  because  of  his  failure  to  pay 
dues,  and,  as  a  result,  subsequently  lost  his  job  as  President. 

Plaintiff  sued,  and  the  court,  Mehrtens,  J.,  ruled  that  the  cancel- 
lation of  his  union  membership  was  arbitrary  and  discriminatory,  in  violation 
of  29  U.S.C.  §  illCa)Cl)  (Title  I  of  UIRDA,  Bill  of  Rights  of  Members  of  Labor 
Organizations),  because  not  all  union  members  were  terminated  for  failure  to 
pay  dues,  and  plaintiff's  local  therefore  "followed  no  rational  nor  uniform 
standards." 

The  court  then  ruled  that,  because  plaintiff  had  lost  his  position 
as  President  solely  as  a  result  of  the  illegal  termination  of  his  union  mem- 
bership, he  was  entitled  to  reinstatement  and  back  pay  of  $38,000. 

The  court  also  taxed  attorneys'  fees  of  $3,000  against  the  Union,  al- 
though there  is  no  statutory  authorization  for  attorneys'  fees  in  cases  alleg- 
ing a  violation  of  Title  I  of  the  LMRDA.   The  court  reasoned  that  29  U.S.C.  § 
412  gave  it  the  jurisdiction 

".  .  .  to  render  any  relief  appropriate  by  virtue  of  the 
infringement  by  the  Defendant  of  Burch's  rights  to  equal 
rights  and  privileges  under  Title  29,  Section  41lCa)(l) 
of  the  United  States  Code;  including  but  not  limited  to 
reasonable  attorney's  fees.  See,   e.g.,   Gartner   v.  Solo- 
ner,    384  F.2d  348  C3d  Cir.  1967);  Netail  Clerks   Union, 
Local  648   v.  Retail  Clerks  International  Association,   299 
F.  Supp.  1012  CD.D.C.  1969)." 
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600.03  -  Burah  v.   International  Association  of  Machinists  S  Aero- 
space yorkersj   AFL-CIO ,    78  L.R.R.M.    2444    (S.D.    Fla.    1971) 

A.  No.  70-1780-Clv-V!M 

B.  Counsel  for  Plaintiff:   Hugo  L.  Black,  Jr.  (Miami, 

Fla.) 
Counsel  for  Defendant:   Plato  E.  Papps  (Washington, 

D.C.),  Manners  &  Amoon  (Mi- 
ami, Fla.) 

C.  Opinion,  Mehrtens,  J.,  February  3,  1971 

Suit  under  Titles  I  and  III  of  the  Labor-Management  Reporting  and  Dis- 
closure Act  {Landrum-Grif fin  Act].   Plaintiff,  unsuccessful  seeker  of  nomination 
"as  candidate  for  President  and  General  Chairman  of  District  145,  alleged  that 
the  International  Association  of  Machinists  &  Aerospace  Workers  [the  Union]  had 
violated:   (1)  29  U.S.C.  §§  462  S,  401(a)(1)  £.  (2),  by  placing  District  145  in 
trusteeship  without  adequate  reason  and  without  following  proper  procedures;  and 
(2)  29  U.S.C.  §§  401(a)(1)  S,  (2),  by  conducting  nominating  meetings  for  President 
and  General  Chairman  in  such  a  manner  as  to  deny  plainiiff  and  his  supporters 
equal  rights  and  privileges. 

The  court,  Mehrtens,  J.,  ruled  that  the  Union  had  indeed  violated  §§ 
462  and  401(a) (1)  &  (2)  by  placing  the  District  in  trusteeship  without  filing 
formal  charges  of  mismanagement,  and  for  purposes  other  than  "correcting  corrup- 
tion or  financial  malpractice,  assuring  the  performance  of  collective  bargaining 
agreements  or  other  duties  of  a  bargaining  representative,  restoring  democratic 
procedures,  or  otherwise  carrying  out  the  legitimate  objects  of  the  lAMAW."   It 
therefore  removed  the  District  from  trusteeship. 

The  court  also  ruled  that  nominations  for  President  and  General  Chair- 
man of  the  District  had  been  illegally  made,  and  that  the  plaintiff  would  have 
been  a  nominee  had  the  votes  been  fairly  tabulated.   It  therefore  ordered  that 
plaintiff  replace  another  candidate  (who  would  not  have  been  named  had  the  eleo- 
tions  been  fairly  held)  on  the  ballot. 

Attorneys'  fees  were  awarded  successful  plaintiff: 

"The  Plaintiffs  have  incurred  an  obligation  to  [their 
lawyers],  for  their  services  herein.   A  reasonable  fee 
is  $2,000.00.   An  award  of  attorneys  fees  is  appropriate 
in  this  case. 


"Attorneys  fees  may  be  awarded  in  cases  of  this  nature. 
Gartner   v.  Soloner,   384  F.2d  348  (3d  Cir.  1967);  Retail 
Clerk's  Union  Local  646   v.  Retail  Clerk's  International 
Association,   299  F.  Supp.  1012  (D.D.C.  1969);  Sands   v. 
Abelli,    290  F.  Supp.  677  (S.D.N.Y.  1968)." 


TP2-138  -  600.03  - 


1073 

600.04  -  BlankerTship  v.   Boyle,    79  L.R.R.M.    2183   CD.D.C.    1972) 

A.  No.  2186-69 

B.  Counsel  for  Plaintiffs:   Harry  Huge,  Edgar  H.  Brenner, 

Thomas  McGrew  (Washington, 
D.C.) 
Counsel  for  Defendants:   Paul  R.  Connolly,  Paul  M.  Wolff, 

John  J.  Wilson,  Fred  M.  Vinson, 
Jr.,  James  F.  Reilly  CWashington, 
D.C.) 

C.  Opinion,  Gesell,  J.,  January  7,  1972 

Award  of  damages  and  legal  fees  following  Blankenship   v.  Boyle,    329 
F.  Supp.  1089  (D.D.C.  1971).   That  suit,  a  derivative  class  action,  proved  a 
breach  of  fiduciary  obligation  on  the  part  of  the  trustees  of  miners'  welfare 
fund. 

The  district  court,  Gesell,  J.,  held: 

(1)  Plaintiffs'  estimate  of  $17  million  in  damages  "reflects  a  higher 
level  of  investment  conduct  than  could  reasonably  be  expected  of  a  prudent  trust- 
ee responsible  for  this  particular  Fund  at  the  time,"  and  the  court  therefore 
awarded  compensatory  damages  of  $11.5  million, 

"using  as  general  guidelines  an  assumed  investment  in  tax- 
free  municipals,  a  rate  of  return  of  approximately  five 
percent,  with  allowance  for  retaining  uninvested  on  the 
books  of  the  Fund  a  cushion  in  the  range  of  $3-$5  million." 

(2)  No  damages  would  be  awarded  for  improper  investment  in  certain 
utility  stocks,  because  no  complaint  was  registered  against  buying  the  stocks  un- 
til they  started  to  lose  money. 

(3)  Attorneys'  fees  of  $825,000  would  be  awarded  plaintiffs'  attorneys, 
to  be  assessed  against  the  $11.5  million  recovery  "fund." 

"[I Inasmuch  as  this  action  is  in  the  nature  of  a  deriva- 
tive action,  attorneys'  fees  should  be  assessed  against 
the  Fund  for  the  recovery  accomplished,  which  is  in  the 
interest  of  all  the  beneficiaries.   Plaintiffs'  counsel 
have  maintained  elaborate,  careful  records  of  time  log- 
ged and  expenses  incurred  and  have  presented  these  by  ap- 
propriate applications  which  have  been  thoroughly  review- 
ed.  Since  the  fees  are  to  be  awarded  against  the  Fund, 
no  objection  is  raised  by  the  Union  or  the  B.-^nk  to  the 
amount  claimed.  .  .  . 

"As  for  attorneys'  fees,  14,886  hours  were  logged  which 
at  time  charges  applied  amounts  to  legal  fees  of  $661,000, 

[Continued] 
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or  about  $A5  per  hour.   Plaintiffs  believe  that  regular 
time  charges  would  not  be  equitable  because  of  the  mone- 
tary and  equitable  benefits  obtained  and  the  complex  and 
somewhat  novel  issues  of  this  case.   The  Court  agrees. 
Counsel  have  sho\-m  skill  and  diligence  and  time  charges 
are  but  one  measure  of  the  reasonableness  of  a  fee.  Since 
time  logged  on  the  equitable  phases  of  the  case  was  inti- 
mately related  to  the  damage  recovery  and  since  the  recov- 
ery was  substantial,  the  Court  has  fixed  a  reasonable  fee 
at  $825,000  for  services  performed  to  date.   These  fees 
are  to  be  paid  when  the  damages  here  assessed  are  paid  to 
the  Fund.   A  larger  award  could  easily  be  justified  by  ap- 
plying standards  that  have  been  used  in  comparable  situa- 
tions.  The  fact  of  the  matter  is  that  plaintiffs'  coun- 
sel have  not  sought  to  profit  unduly  by  their  undertaking, 
which  has  gone  fonjard  in  an  effort  to  assist  a  widely 
scattered  group  of  pensioners  and  other  beneficiaries,  none 
of  whom  are  shown  to  have  any  financial  substance.   This 
approach  to  the  fee  question  is  commendable." 

The  court  refused  to  apportion  the  damages  among  the  four  defendants, 
and  instead  assessed  them  jointly  and  severally  against  all  four,  "with  provi- 
sion for  simple  interest  at  the  rate  of  six  percent."   The  court  also  indicated 
that  it  would  entertain  a  motion  for  a  stay  of  money  judgment  by  defendants,  so 
long  as  it  was  understood  that  the  six  percent  interest  would  run  during  the 
stay. 
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600.05  -  Gartner  v.   Soloner,   38A  F.2d  348   (3d  Clr.    1967) 

A.  No.  16291 

B.  Counsel  for  Appellant:   Joseph  A.  Halloy,  Jr.  (Phila- 

delphia, Pa.) 
Counsel  for  Appellees:   Alan  R.  llowe  (Philadelphia, 

Pa.) 

C.  McLaughlin,  Ganey  &  Nealon,  JJ. 

D.  Opinion,  McLaughlin,  J.,  September  1,  1967 

Appeal  from  the  Eastern  District  of  Pennsylvania's  denial  of  attorneys' 
fees  under  §  102  of  the  Labor-Management  Reporting  &  Disclosure  Act  (LMKDA) ,  29 
U.S.C.  §  412.  i 

Appellant  had  won  injunctive  relief  for  an  improper  fine  and  suspen- , 
sion  imposed  by  appellees'  violation  of  LMRDA  §§  101(a)(2)  and  609,  29  U.S.C.  \ 
§§  411(a)(2)  and  529,  but  the  District  Judge  (Luongo)  had  "concluded  that  coun- 
sel fees  could  not  be  awarded  under  Section  102  [29  U.S.C.  §  412]."  The  third 
circuit  reversed. 

Summarizing  a  number  of  cases  which  had  not  awarded  counsel  fees  un- 
der Title  I,  and  some  which  had,  the  circuit  court  found  that  none  had  really 
dealt  with  "the  legislative  intent  in  the  LMRDA  as  to  counsel  fees.  .  .  ." 

"[Ijndeed,  the  specific  language  of  Section  102,  if  any- 
thing, has  been  unwarrantably  circumscribed.    The  Act 
gives  the  federal  courts,  in  precise  terms,  the  author- 
ity to  dispense  'relief  (including  injunctions)  as  may 
be  appropriate.'  .  .  .   [M]any  forms  of  relief  and  costs 
have  been  recognized  under  Section  102,  including:  strike 
benefits,  Vars   v.  Int'l  Bhd.    of  Boilermakers ,    215  F.  Supp. 
943  (D.  Conn.  1963);  punitive  damages,  FaroDitz   v.  Asso- 
ciated Musicians  of  Greater  N.Y.^   Local  802,  A.   F.   of  M.  , 
241  F.  Supp.  895  (S.D.N.Y.  1965);  injury  to  reputation 
with  accompanying  mental  anguish,  Simmons   v.  AviscOy   Local 
715,    Textile   Workers   Union,    350  F.2d  1012  (4th  Cir.  1965); 
and  in  this  suit  before  the  District  Court  plaintiff  re- 
covered 'legally  allowable  costs.'"   [Footnotes  omitted.] 

The  court,  citing  much  legislative  history  of  the  Act,  stated  that 
"some  members  of  Congress  wished  to  provide  expressly  for  counsel  fees  under 
Section  102.   Other  legislators  indicated  that  such  a  provision  might  not  be 
consistent  v/ith  the  broad  powers  given  the  courts  to  furnish  relief  'as  may 
be  appropriate. ' " 

"Clearly  Congress  made  no  move  to  expressly  limit  or  pre- 
scribe the  scope  of  recovery  under  the  enforcement  section. 
Further,  in  spelling  out  remedies  there  is  a  danger  that 
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those  not  listed  might  be  proscribed  with  the  result  that 
the  courts  would  be  fettered  in  their  efforts  to  'grant  re- 
lief according  to  the  necessities  of  the  case. '  See  Fleis- 
chmann   v.  Maier  Brewing  Co,   386  U.S.  714  (1967). 

"In  deciding  that  counsel  fees  are  proper  items  of  re- 
covery under  Section  102  it  is  important  that  we  have  not 
found  any  prior  decisions  compelling  a  contrary  conclusion. 
Most  instances  which  have  denied  the  relief  sought  here 
have  relied  too  readily  and  too  strongly  on  Vars   v.  Int'l 
Bhd.   of  Boilermakers ,  supra,    for  the  proposition  that  the 
courts  are  without  power  to  grant  counsel  fees  under  Sec- 
tion 102.  We  question  that  the  District  Court  in  Vars 
meant  to  be  that  restrictive;  it  at  least  seemed  to  indi- 
cate that  exemplary  damages  might  include  an  item  for  coun- 
sel fees  where  defendant's  actions  were  motivated  by  wil- 
ful malice.   Also,  the  court  In  Vars   based  its  decision 
partly  on  the  belief  that  counsel  fees  were  not  compens- 
able damages.   Recently  the  Supreme  Court  has  indicated 
that  such  fees  do  constitute  compensable  damages.   And  we 
have  the  fact  that  other  sections  of  the  LMRDA  which  spe- 
cifically call  for  the  awarding  of  counsel  fees  in  no  way 
control's  [sic]    the  legislative  intent  with  respect  to  Sec- 
tion 102.   In  the  Instances  where  such  awards  are  made  the 
actions  are  narrowly  defined  to  an  examination  of  books 
and  records  under  Section  201(c)  and  an  accounting  under 
Section  501(b).   Neither  section  can  be  compared  with  an 
action  to  enforce  a  union  member's  bill  of  rights  where  the 
relief  must  be  tailored  to  fit  facts  and  circumstances  ad- 
mitting of  almost  infinite  variety. 


"lT]he  scope  of  authority  under  Section  102  and  the  flexi- 
bility with  which  that  power  may  be  exercised  is  practical- 
ly unlimited  in  view  of  the  courts'  legal  and  equitable 
jurisdiction.  .  .  .   The  varieties  of  relief,  among  them 
the  recovery  of  counsel  fees,  endemic  to  any  exercise  of 
equitable  jurisdiction  by  our  federal  courts  cannot  be  con- 
travened.  Justice  Frankfurter  made  it  clear  that  ' [a]llow- 
ance  of  such  costs  in  appropriate  situations  is  part  of  the 
historic  equity  jurisdiction  of  the  federal  courts.'  Sprague 
V.  Ticonia  Bank,    307  U.S.  161  (1939).   Plainly  the  federal 
courts  are  empowered  under  Section  102  to  come  to  the  aid 
of  any  union  member  whose  civil  rights  have  been  infringed 
upon  by  the  union  and  to  compensate  that  mejnber  for  reason- 
able counsel  fees  and  other  expenses  resulting  from  that 
Title  I  action. 

[Continued] 
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"...  Section  102  of  the  LMRDA  opens  the  door  of  the  fed- 
eral judicial  system  to  the  individual  union  member  whose 
rights  have  been  infringed  upon  except  that  stark  reality 
might  slam  the  door  in  that  litigant's  face  when  confront- 
ed with  the  insurmountable  obstacle  of  prohibitive  legal 
expenses.   In  construing  the  statute  the  court  must  con- 
sider the  purpose  of  its  enactment,  the  evil  to  be  eradi- 
cated, the  object  to  be  obtained  and  recognize  the  construc- 
tion that  would  best  effectuate  those  standards.  With  this 
in  mind,  the  interpretation  reached  by  this  Court  is  conson- 
ant with  the  Congressional  desire  of  passing  'legislation 
that  will  afford  necessary  protection  of  the  rights  and  in- 
terests of  employees  and  the  public  generally.'   In  the  con- 
text of  the  Labor  Management  Act  it  is  untenable  to  assert 
that  in  establishing  the  bill  of  rights  under  the  Act  Cong- 
ress intended  to  have  those  rights  diminished  by  the  ines- 
capable fact  that  an  aggrieved  union  member  would  be  unable 
to  finance  litigation  and  would  have  no  hope  of  remuneration 
even  if  he  could  some  way  or  other  proceed  with  his  suit. 

"As  is  revealed  by  its  voluminous  legislative  historj', 
in  the  heavy  pressure  atmosphere  attending  the  creation  of 
the  Labor  Managment  bill  of  rights  legislation  there  was  a 
manifest  reluctance  to  specifically  detail  the  individual's 
right  to  reimbursement  for  counsel  fees  expended  in  defeat- 
ing his  union's  effort  to  deprive  him  of  his  fundamental 
rights  as  a  member.   Nevertheless,  the  Congress  was  success- 
ful in  protecting  that  right  by  giving  such  union  member 
'appropriate  relief. '   That  phrase,  while  it  avoided  spot- 
lighting the  making  available  of  necessary  materia],  assist- 
-ance  to  a  single  unionist  fighting  his  lonely  battle  for 
justice,  did  take  care  of  the  situation  by  means  of  the  de- 
liberately general  language  used.   In  the  clear  light  of 
the  latter,  if  the  Congress  had  concluded  to  reverse  its 
field  and  tear  up  the  bill  of  rights  it  had  drafted,  it 
would  have  stated  that  there  would  be  no  counsel  fees  al- 
lowed.  Absent  this,  'appropriate  relief  fairly  construed 
must  be  held  to  include  proper  counsel  fees."   [Footnotes 
omitted. ] 

Reversed  in  part,  and  remanded  "for  further  proceedings  with  respect  to  plain- 
tiffs' application  for  counsel  fees,  in  accordance  with  this  opinion." 

Nealon,  J.,  dissented. 
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600.06  -  Sands  v.  Abelli ,   220  F.   Supp.    677   CS.D.N.Y.    1968) 

A.      No.    61-Civ.    2110  \ 


B.  Counsel  for  Plaintiff:   Burton  H.  Hall  (New  York,  N.Y.) 
Counsel  for  Defendants;   Henry  J.  Easton  (New  York,  N.Y.) 

C.  Opinion,  Cannella,  J.,  August  28,  1968 

Suit  under  §§  101(a)(2),  102  and  609  of  the  Labor-Management  Report- 
ing and  Disclosure  Act  (LMRDA) ,  29  U.S.C.  §§  All(a)C2),  412  and  529,  to  recover 
damages  resulting  from  improper  discipline  by  local  union. 

Plaintiff,  now  deceased,  had  charged  the  President  of  Local  A42  and 
Business  Agent  of  District  Council  9,  Brotherhood  of  Painters,  Decorators  & 
Paperhangers  of  America,  with  improper  use  of  union  funds.   Tlie  Local  Presi-       , 
dent  then  had  plaintiff  blacklisted  and  removed  from  his  position  as  Financial     I 
Secretary  of  the  Local.   The  district  court  dismissed  plaintiff's  suit;  the        i 
second  circuit  reversed,  and  directed  assessment  of  damages.  Satzhondler   v. 
Caputo,    316  F.2d  445  C2d  Cir.  1963). 

On  remand,  the  Southern  District  of  New  York,  Cannella,  J.,  made  the 
following  awards:  J 

(1)  back  pay  of  $1,625  for  lost  wages  as  Financial  Secretary  of  the 
Local ; 

(2)  compensatory  damages  of  $9,900  for  loss  of  wages  suffered  as  a 
result  of  plaintiff's  "blacklisting"; 

(3)  damages  in  the  amount  of  $1,000  for  mental  and  physical  suffering 

as  a  result  of  assault  and  battery  on  plaintiff  by  the  defendant  President  (award- 
ed not  under  the  LMtDA,  because  there  was  no  proof  that  the  assault  was  a  "direct 
and  proximate  result  of  the  discipline"  complained  of,  but  under  New  York  state 
law,  invoking  pendent  jurisdiction); 

t 

(4)  damages  of  $2,500  for  "mental  suffering  and  humiliation"; 

(5)  exemplary  damages  of  $6,000,  "as  a  deterrent  to  those  abuses  which 
Congress  sought  to  prevent";  and 

(6)  "under  a  broad  interpretation  of  statutory  language  'appropriate  ] 
relief,'"  $5,000  attorneys'  fees,  although  Title  I  of  the  Act  does  not  specific-  : 
ally  authorize  such  awards. 

"iTjhis  Court  .  .  .  determines  that  it  has  discretionary  ^ 

power  to  av;ard  reasonable  counsel  fees  under  29  U.S.C.  §  ' 

412  (LMRDA  §  102)  to  union  members  who  have  in  good  faith  'J 

pursued  their  rights  under  Title  I  of  the  Act.  < 

[ContinuetiJ 
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"The  efforts  of  this  plaintiff  unquestionably  resulted 
in  a  benefit  to  his  union.   To  require  IvLm  or  his  fami- 
ly to  bear  alone  the  financial  burden  of  this  litigation 
might  discourage  others  in  the  labor  movement  from  de- 
fending their  rights. 

"With  reference  to  fixing  an  amount  of  counsel  fees, 
the  Court  finds  that  the  plaintiff  in  conducting  this 
litigation,  required  the  active  assistance  of  counsel 
for  a  period  of  some  seven  years.   During  this  period, 
counsel  argued  numerous  motions,  was  involved  in  pretrial 
conference  and  procedure,  conducted  a  trial,  an  appeal 
to  the  Circuit  Court  of  Appeals  where  a  reversal  of  the 
District  Court's  dismissal  resulted,  was  returned  to  the 
trial  calendar,  sustained  additional  pretrial  involvement, 
and  a  second  trial." 
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600.07  -  Tiidee  ProduatSy   Inc.,    194  N.L.R.B.   No.    198,    79  L.R.R.M.    1175  J 

(1962)  I 

A.  Nos.    9-CA-4A40,    -4488,   -4536,   -4563  ' 

I 

B.  Counsel  for  Tiidee  Products:   Roy  E.  Brown  (Akron, 

OMo) 

Counsel  for  N.L.R.B.:     Eugene  B.  Granof  (New  York,  I 

N.Y.)  I 

Counsel  for  Union:        Melvin  Warshaw  (Washington,  , 

B.C.)  ] 

C.  Miller  CChairman) ,  Jenkins,  Fanning  &  Kennedy  (Members)  I 

D.  Decision,  January  24,  1972  I 

i  j 

The  Union  (International  Union  of  Electrical,  Radio  &  Machine  Workers, 
AFL-CIO)  charged  the  Company  (Tiidee  Products,  Inc.)  with  Taft-Hartley  Act  viola- 
tions (_e.g.,    refusing  to  bargain  collectively  with  union  representatives;  disc:;im- 
inating  against  union  members;  and  discouraging  employees  from  joining  the  union, 
etc.).   The  NLRB ,  174  N.L.R.B.  No.  103,  found  the  Company  in  violation,  and  order- 
ed specific  forms  of  prospective  relief,  including  collective  bargaining  and  re- 
lease of  certain  information. 

f. 

Subsequently,  the  NLRB  applied  to  the  B.C.  Circuit  for  enforcement  of     '^ 
its  order,  and  the  Union,  charging  that  the  NLRB's  order  had  granted  inadequate 
relief,  petitioned  the  B.C.  Circuit  for  review.   "The  Union  contend[ed]  that  the 
Board's  use  of  its  traditional  'remedy' —  a  cease-and-desist  order  --  for  a  case 
of  such  intransigence  bountifully  and  improperly  rewards  the  Company  for  its  trans- 
gression, and  cannot  be  maintained  as  a  faithful  performance  of  the  Board's  task 
of  'devising  remedies  to  effectuate  the  policies  of  the  Act.'  NLRB   v.  Seven-Up 
Bottling  Co.,    344  U.S.  344,  346  (1953)."  426  F.2d  at  1248. 

The  D.C.  Circuit  concluded: 

".  .  .  that  the  Union  makes  a  substantial  contention,  and 
that  the  Board  has  not,  on  the  record  before  us,  provided 
a  satisfactory  justification  for  its  order. 

"Section  10(c)  of  the  Act,  29  U.S.C.  §  160(c),  requires 
the  Board  'to  take  such  affirmative  action  ...  as  will 
effectuate  the  policies  of  this  subchapter.' 


"The  'affirmative  action'  clause  of  §  lOCc)  is  not  a 
mere  charter  of  authority  that  the  Board  has  the  option 
to  exercise  or  ignore.   It  is,  as  the  Court  has  recently 
stated,  a  'broad  command.'  NLRB   v.  J.    H.    Rutter-Rex  Mfg. 


Co.  ,  396  U.S.  258  (1969), 
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"We  cannot  discern,  and  the  Board  has  not  explained, 
on  what  basis  it  could  or  did  conclude  that  its  order  un- 
der review  is  designed  'to  insure  meaningful  bargaining.' 
.  .  .  lA]  prospective-only  doctrine  means  that  an  employer 
reaps  from  his  violation  of  the  law  an  avoidance  of  bargain- 
ing which  he  considers  an  economic  benefit.  Effective  re- 
dress for  a  statutory  wrong  should  both  compensate  the  party 
wronged  and  withhold  from  the  wrongdoer  the    'fruits  of  its 
violation.'     Montgomery  Ward  i  Co.      v.  NLRB ,    339  F.2d  889 
89A  (6th  Cir.  1965)."   [Emphasis  added.] 

The  circuit  court,  Leventhal,  J.,  further  reasoned  that  the  Board's  action  "en- 
couragfed]  frivolous  litigation"  before  both  the  Board  and  the  courts,  and  that 
not  only  the  Union,  but  also  competitors  of  the  Company  who  complied  with  the 
statute,  were  aggrieved  by  the  Company's  actions,  and  the  Board  should  therefore 
take  effective    remedial  steps  to  ".  .  .  prevent  the  employer  from  having  a  free 
ride  during  the  period  of  litigation." 

The  circuit  court  granted  the  NLRB's  petition  to  enforce  its  order,  but 
also  remanded  the  case  to  the  Board  pursuant  to  the  Union's  petition  to  review. 

On  remand,  the  NLRB  "f-onsider [ing]  itself  found  by  the  [circuit]  court's 
opinion  as  the  'law  of  the  case,'"  concluded  "that  it  would  effectuate  the  poli- 
cies of  the  Act  to  grant  some  but  not  all  of  the  requested  additional  relief." 

The  NLRB  deemed  a  "make-whole  order"  impracticable,  as  it  would  be  im- 
possible to  ascertain  what  salary  levels  would  have  been  in  effect  had  the  Company 
negotiated,  in  order  to  award  back  pay  at  those  levels.   It  also  re£used  to  ap- 
point a  Trial  Examiner  to  formulate  a  make-whole  formula  for  back  pay,  as  this 
would  result  in  long  delay,  and  would  therefore  further  benefit  the  Company  (which, 
pending  the  examiner's  decision,  would  not  bargain  collectively). 

As  "alternative  remedies,"  however,  the  Board  ordered  the  Company  to 
give  more  information  than  normally  required  to  Union  members,  and, 

".  .  .  in  order  to  discourage  future  frivolous  litigation, 
to  effectuate  the  policies  of  the  Act,  and  to  serve  the 
public  interest  ...  to  reimburse  the  Board  and  the  Union 
for  their  expenses  incurred  in  the  investigation,  prepara- 
tion, presentation,  and  conduct  of  these  cases,  including 
the  following  costs  and  expenses  incurred  in  both  the  Board 
and  court  proceedings:   reasonable  counsel  fees,  salaries, 
witness  fees,  transcript  and  record  costs,  printing  costs, 
travel  expenses  and  per  diem,  and  other  reasonable  costs 
and  expenses  .  .  .  such  costs  to  be  determined  at  compli- 
ance stage  of  these  proceedings." 

The  NLRB  ordered  this  reimbursement  even  though  "[n]ormally  .  .  .  liti- 
gation expenses  are  not  recoverable  by  the  charging  party  in  Board  proceedings 
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,.iough  the  public  interest  is  served  when  the  charging  party   jtects  its 
^atc  interests  before  the  Board." 

In  a  concurring  opinion.  Miller  CCliairman)  ,  stated: 

"Since  violation  of  our  Act  can  be  asserted  only  by  pi  :' 
vate  parties'  charges,  if  they  are  forced  to  make  such 
charges  and  to  participate  in  extended  proceedings  by  a 
respondent's  frivolous  resistance  to  the  orderly  applica- 
tion of  our  Act,  I  believe  this  to  be  a  suitable  remedy 
and  one  necessary  for  the  protection  of  the  public  inttvj 
est." 
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600.08  -  Retail  Clerks  Uniorij  Local  648  v.  Retail  Clerks  Internation- 
al Association,   299  F.    Supp.    1012   (D.D.C.    1969) 

A.  No.  1322-68 

B.  Counsel  for  Plaintiffs:   Mozart  G.  Rataer,  Sidney 

Diclcstein,  George  Kaufmann 
(Washington,  D.C.) 
Counsel  for  Defendants:   S.  G.  Lippman,  Donald 

Grody,  George  Murphy,  Jon 
Flinker,  Carl  Taylor  CWash- 
ington,  D.C.) 

C.  Opinion,  Gesell,  J.,  April  11,  1969 

Suit  under  Titles  I,  IV  and  V  of  the  Labor-Management  Reporting  and 
Disclosure  Act  [LMRDA],  29  U.S.C.  §§  411  et  seq.,  481  et  seq. ,  501  et  seq.   Plain- 
tiffs made  allegations  involving  two  violations  of  the  LMEDA  arising  out  of  the 
first  contested  union  election  since  19AA,  in  vrhich  an  administration  slate  de- 
feated members  of  the  PJ^R  (Reformation,  Revitalization,  Reconstruction)  slate. 

Plaintiffs  allege  that  two  former  Vice  Presidents  of  the  Union,  un- 
successful insurgent  candidates  for  reelection,  were  improperly  dismissed  from 
their  positions  as  Organizing  Directors  of  the  Union  in  retaliation  for  their 
opposition  to  the  successful  administration  slate.   The  court  found  that:   each 
of  the  two  men  had  proved  himself  competent  as  an  Organizing  Director;  neither 
man  was'given  a  reason  for  his  dismissal;  and  the  dismissals  came  on  the  heels 
of  "an  acrimonious  election  campaign  during  which  direct  and  subtle  pressures 
had  been  used  to  discourage  a  successful  challenge."   It  stated  that,  "[g]iven 
the  overall  purposes  of  the  LMRDA,  the  burden  shifts  to  defendants  to  justify  the 
discharges  which  came  so  shortly  after  the  ballots  v/ere  counted,"  and  then  found 
that  defendants'  rationale  for  the  discharges  did  not  meet  their  burden  of  prov- 
ing adequate  justification.   As  relief,  the  court  ordered:   (1)  reinstatement  of 
the  two  men  in  their  positions  as  Organizing  Directors;  (2)  losses  of  pay  and 
fringe  benefits  arising  out  of  the  illegal  dismissals;  and  (3)  "additional  ex- 
penses incurred  due  to  the  dismissals." 

Plaintiffs  also  sought  attorneys'  fees  for  this  part  of  the  suit,  al- 
leging that  defendants'  actions  constituted  a  breach  of  trust,  in  violation  of 
Title  V  of  LMRDA,  29  U.S.C.  §§  501  et  seq.   The  court  found  that  "Title  V's  ob- 
ligations encompass  not  only  the  proper  handling  of  money  and  property  but  the 
protection  of  political  rights  as  v;ell,"  and  that  "it  was  not  necessary  that  re- 
lief under  §  501  of  the  LMRDA  be  in  the  form  of  a  monetary  recovery  in  order  for 
a  court  to  award  attorney's  fees." 

"In  the  present  case  now  before  the  Court,  although 
the  specific  relief  is  the  reinstatement  of  two  individ- 
uals, the  effect  of  such  a  ruling  is  to  further  the 
rights  of  free  expression  within  the  RCIA,  thereby  ben- 
efiting the  Union  and  its  members  as  a  wliole.   According- 
ly, since  the  discharges  in  the  circumstances  of  this 
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case  also  come  under  Title  V,  the  Court  will  award  plain- 
tiffs and  their  attorneys  such  expenses  and  fees  which 
are  reasonable  for  the  prosecution  of  this  part  of  the 
lawsuit,  the  amount  to  be  determined  in  subsequent  pro- 
ceedings. " 

Plaintiffs  also  alleged  that  the  Union  harrased  an  insurgent  commit- 
tee which  was  responsible  for  the  instant  suit  and  for  proceedings  to  have  the 
election  of  the  administration  slate  set  aside.   The  court  found  that  the  com- 
mittee's activities  were  proper,  and  enjoined  the  Union  from  interfering  with 
those  activities.   The  interference,  as  described  in  the  opinion,  v;as  slight, 
and  the  court  "in  its  discretion  [did]  not  grant  attorneys'  fees  for  this  phase 
of  the  litigation." 


I 
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600.09  -  Local  4076,    United  Steelworkers  of  America  v.   United  Steel- 
workers  of  America,   AFL-CIO,   Local   1465,   United  Stoeluorkers 
of  America,    and  Woodings-Verona  Tool  Works,    338  F.    Supp.    1154 
CW.D.   Pa.    1972). 

A.  No.  70-486 

B.  Counsel  for  Plaintiffs:   Louis  P.  Vitti  CPittsburgh, 

Pa.) 
Counsel  for  Defendants:   John  R.  Neely,  A.  E.  Lawson, 

Tliomas  H.  M.  Hough,  Herman 
L.  Foreman,  William  J.  LeWinter 
(Pittsburgh,  Pa.) 

C.  Opinionj  Teitelbaum,  J.,  January  27,  1972 

Action  under  §  301  of  the  Taft-Hartley  Act,  29  U.S.C.  §  185,  alleging 
a  breach  of  the  United  Steelworkers'  duty  of  fair  representation  and  a  breach  of 
contract  between  an  employer  and  a  labor  organization. 

In  1967,  the  Woodings-Verona  Tool  Works  (whose  employees  were  repre- 
sented by  Local  1465)  took  over  the  Klein  Logan  Company  (v/hose  employees  were  rep- 
resented by  Local  4076).   The  Klein  Logan  employees  were  transferred  to  VJoodings- 
Verona,  Local  4076  was  dissolved,  and  its  members  transferred  to  Local  1465.  The 
question  arose  whether  the  seniority  lines  of  the  tv/o  locals  should  be  merged  or 
whether  the  former  members  of  Local  4076  should  start  at  the  bottom  of  Local  1465' s 
seniority  list. 

The  question  was  submitted  to  binding  arbitration,  and  the  arbitrator 
ruled  that  the  seniority  lists  should  be  merged,  but  the  International  Union  in- 
terpreted the  arbitrator's  decision  to  place  the  former  Local  4076  members  at  the 
bottom  of  the  seniority  lists. 

The  Western  District  of  Pennsylvania,  Teitelbaum,  J. ,  held  that  the 
International  and  Local  1465,  by  failing  to  enforce  the  arbitrator's  award,  had 
violated  the  duty  of  fair  representation  that  they  owed  the  former  members  of  Lo- 
cal 4076: 

"The  award  was  unambiguous.   It  provided  that  the  transfer- 
red Klein  Logan  employees  were  to  be  given  credit  for 
their  full  continuous  service  from  July  23,  1931,  for 
seniority  purposes  related  to  job  and  work  opportunities. 
.  .  .   Notwithstanding  the  clarity  of  both  the  award  and 
the  intention  of  the  arbitrator,  the  United  Steelworkers 
.  .  .  emasculated  the  award  by  changing  the  date  from 
July  23,  1931  to  November  1,  1967.   Thereby,  all  of  the 
transferred  Klein  Logan  employees  were  placed  at  the  bot- 
tom of  Woodings-Verona' s  November  1,  1967  seniority  list." 

The  labor  agreement  negotiated  by  the  union  in  October  1968  "presently  deprives 
the  transferred  employees  of  their  seniority  rights." 


[Continued] 
600.09  - 


TP2-151 


1086 


600.09  (Cont'd) 


I 


"In  those  negotiations,  the  United  Steelworkers  cannot  be  0 

considered  simply  to  have  failed  to  secure  for  the  members  J 

of  former  Local  4076  rights  which  were  undenr.ined  and  bar-  I 

gainable;  it  must  be  considered  to  have  taken  from  those 
members  that  which  had  already  been  secured  to  them. 

"We  find  that  in  the  interpretation  .  .  .  and  in  the  i 

negotiation  of  the  October  10,  1968  agreements  the  defend-  | 

ant  United  Steelvorkers  breached  the  duty  of  fair  repre-  f 

sentation  which  it  owed  to  the  transferred  Klein  Logan  em-  ,. 

ployees.   The  absence  of  ambiguity  in  tthe]  av/ard  makes 
[the]  interpretation,  and  its  incorporation  into  the  col- 
lective bargaining  agreement  .  .  .  arbitrary  and  in  bad 
faith.   In  fact,  we  deem  the  'interpretation'  to  have  made 
a  mockery  not  only  of  the  award,  but  also  of  the  integrity 
of  the  principles  of  arbitration.  .  .  ."   iFootnotes  omit- 
ted.] 

The  court,  finding  United  Steelworkers  mainly  at  fault,  ordered  the  union  defend- 
ants to  restructure  the  seniority  list  to  comply  with  the  arbitrator's  decision, 
and  ordered  all  defendants  to  abide  by  this  restructuring. 

Although  the  court  denied  an  award  of  compensatory  damages  or  lost 
wages,  it  did  award  attorneys'  fees,  even  though  Section  301  of  Taft-Hartley  is 
silent  on  attorneys'  fees,  and  courts  have,  in  the  past,  refused  to  award  them  in 
suits  under  that  section. 

Thp  amount  of  attorneys'  fees  awarded  was  settled  at  ?5,000  in  an  order 
entered  on  February  15,  1972,  338  F.  Supp.  at  1164.   There,  the  court  stated:   "Al- 
though it  is  usual  that  counsel  fees  are  awardable  only  if  statutorily  allowed,  in 
suits  such  as  the  instant  one,  and  in  appropriate  circumstances,  counsel  fees  may 
be  awarded  absent  express  statutory  authorization." 

I 
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600.10  -  Ydblonski   v.  United  hEne  Workers,   F.2d  (D.C.  Clr. 

Aug.  3,  1972) 

A.  Nos.  24,560,  2ii,561,  24,562  &  24,563 

B.  Counsel  for  Appellants:   John  W.  Douglas  (Washington, 

D.C.) 
Counsel  for  Appellees:   Paul  R.  Connolly  (Washington, 

D.C.) 

C.  McGowan,  Wilkey  &  Gourley,  JJ. 

D.  Opinion,  McGowan,  J.,  August  3,  1972 

Consolidated  appeals  from  denials  of  attorneys'  fees  in  four  cases 
instituted  by  plaintiff-appellant  in  the  District  Court  for  the  District  of 
Columbia  under  the  Labor-Management  Reporting  and  Disclosure  Act  [LMRDA] . 

The  district  court  had  denied  fees  in  each  of  the  four  cases: 

(1)  a  suit  under  §401(c)  of  the  Act,  29  U.S.C.  §  481(c),  in  which 
plaintiff  obtained  a  preliminary  injunction  ordering  election  information  dis- 
bursal  through  the  mails  by  the  Union; 

(2)  a  suit  under  §  609  of  the  Act,  29  U.S.C.  §  529,  by  which  plain- 
tiff obtained  a  preliminary  Injunction  ordering  his  reinstatement  in  a  position 
from  which  he  had  been  removed  as  a  result  of  his  candidacy  for  President  of 
the  Union; 

(3)  a  suit  under  §  AOl(c)  of  the  Act,  29  U.S.C.  §  481(c),  wherein  de- 
fendants, the  Incumbent  Union  leadership,  were  preliminarily  enjoined  from  using 
the  Union  newspaper  as  a  campaign  tool;  and 

(4)  a  suit  under  §§  401(c),  401(e)  and  501  of  the  Act,  29  U.S.C.  §§ 
481(c),  481(e),  and  501,  seeking  promulgation  of  rules  that  would  assure  a  fair 
election.   The  Union  voluntarily  adopted  two  of  plaintiff's  proposed  rules,  and 
the  district  court  withheld  preliminary  relief  when  defendants  assured  the  court 
that  they  would  voluntarily  Institute  election  rules  conforming  to  plaintiff's 
requested  reforms. 

After  the  election,  plaintiff's  counsel  filed  motions  for  counsel  fees 
in  all  four  cases.   The  district  court  dismissed  as  moot  the  first  three  cases, 
and  denied  plaintiff's  request  for  fees  in  all  four.   The  court  denied  fees  be- 
cause it  inferred  a  congressional  Intent  to  bar  the  recovery  of  attorneys'  fees 
in  actions  under  those  sections  of  LMRDA  which  did  not  specifically  authorize 
such  relief.   The  court  also  reasoned  that  the  benefit  theory  should  not  apply, 
because,  although  the  entire  membership  of  the  Union  benefited,  the  primary  pur- 
pose of  the  suits  was  to  help  plaintiff  himself  in  his  bid  for  the  Union  presi- 
dency. 


ing  it 


The  D.C.  Circuit  reversed,  and  remanded  for  an  assessment  of  fees,  find- 
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"unlikely  that  the  Congressional  perceptions  of  the  needs 
for  greater  democracy  and  fair  dealing  in  internal  union 
affairs,  V7hich  sparked  the  passage  of  the  LMRDA,  did  not 
extend  as  well  to  the  vital  role  of  the  equity  powers  of 
the  judiciary  in  meeting  those  needs." 

The  circuit  court  cited  Gartner   v.  Soloner,   No.  600.05,  supra,   as  precedential 
authority  for  an  award  of  attorneys'  fees,  and  Mills   v.  Electric  Auto-Lite  Co. 
No.  500.03,  supra,   as  authority  for  awarding  counsel  fees  absent  express  statu- 
tory authorization,  despite  the  fact  that  other  sections  of  the  same  act  do  con- 
tain such  authorization. 

The  court  then  stated  that,  although  plaintiff's  main  purpose  may  have 
•been  to  forward  his  own  interests,  "[t]he  relevant  question  is  whether  or  not 
the  trouble  he  takes  results  in  the  actual  conferring  of  benefits  on  others 
than  himself."   Finding  that  plaintiff's  suits  had  indeed  benefited  both  pres- 
ent and  future  members  of  the  class  of  Union  members,  particularly  as  regards 
greater  Union  democracy  (the  express  intent  of  the  Act) ,  the  court  chose  to  re- 
verse. 

One  final  matter  dealt  with  was  the  defense's  contention  that  attorneys' 
fees  should  not  be  imposed  "in  cases  which  have  never  reached  final  adjudication 
on  the  merits."   Citing  Mills,    the  circuit  court  found: 

"It  is  not  decisive  in  this  instance  that  three  of  the 
suits  never  got  beyond  the  issuance  of  preliminary  injunc- 
tions, and  the  fourth  failed  even  to  do  that.   The  fact  is 
that  in  the  former  three  cases  the  preliminary  injunction 
was  the  critical  step  and  procured  all  the  relief  required; 
and  In  the  fourth  case  the  very  filing  of  the  complaint  and 
the  holding  of  a  hearing  on  the  motion  for  a  preliminary 
injunction  effected  a  change  of  position  by  the  defendants 
which  warranted  the  court's  conclusion  that  no  mandatory 
order  was  necessary  to  achieve  the  plaintiff's  aims.   As  all 
lawyers  know,  a  lawsuit  does  not  always  have  to  go  to  final 
adjudication  on  the  merits  in  order  to  be  effective.   Assum- 
ing the  effectiveness  in  terms  of  practical  results,  the  lit- 
igating stage  attained  is  relevant  only  to  the  amount  of  the 
fees  to  be  allowed,  and  not  to  the  issue  of  whether  they  should 
be  awarded  at  all." 
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600.11  -  Cole   V.  Hall,    462  F.2d  777  (2d  Cir.  1972) 

A.  No.  615,  Docket  72-1003 

B.  Counsel  for  Plaintiff-Appellee:    Burton  H.  Hall  (New 

York  City) 
Counsel  for  Defendant-Appellants:   Schulman,  Abarbanel, 

Perkel  &  McEvoy  (New 
York  City) 

C.  Clark,  Lumbard  &  Tyler,  JJ. 

D.  Opinion,  Clark,  J.,  June  22,  1972 

Suit  under  the  free  speech  provisions  of  the  Labor-Management  Report- 
ing and  Disclosure  Act  [LMRDA] ,  initially  brought  in  1964,  to  reinstate  plain- 
tiff as  a  member  of  the  Seafarers  International  Union  of  North  America.   Defend- 
ants wera  temporarily  enjoined  from  expelling  plaintiff  pendente   lite.      The  case 
came  to  trial  five  years  later,  and  the  Eastern  District  of  New  York  ordered 
plaintiff  permanently  reinstated  to  membership  in  the  union,  with  all  financial 
benefits  of  membership  restored.   The  court  denied  plaintiff  damages,  but  did 
grant  attorneys'  fees  in  the  stipulated  amount  of  $5,500. 

Defendants  appealed  to  the  second  circuit,  which  affirmed,  stating 
that  Cole's  behavior  was,  indeed,  protected  by  the  LMRDA  free  speech  provisions, 
29  U.S.C.  §§  411(a)(2),  411(a)(5),  and  he  was  therefore  entitled  to  individual 
injunctive  relief. 

The  union  vigorously  opposed  the  district  court's  award  of  attorneys' 
fees  under  §  102  of  the  Act,  29  U.S.C.  §  412,  arguing  mainly  that  such  awards 
are  not  authorized  by  that  section  of  the  Act,  while  other  sections  of  the  Act 
do  specifically  provide  for  awards  of  attorneys'  fees.   The  circuit  court,  how- 
ever, affirmed  the  district  court's  award: 

".  .  .  [T]he  Act  clearly  protects  the  right  of  members  of 
labor  unions  'to  meet  and  assemble  freely  with  other  mem- 
bers; and  to  express  any  views,  arguments,  or  opinions; 
and  to  express  at  meetings  of  the  labor  organization  his 
views  .  .  .  upon  any  business  properly  before  the  meeting 
.  .  ..'   Cole  was  exercising  this  very  right  and  was  ex- 
pelled for  it.   This  case  —  as  well  as  a  host  of  others 
—  attests  to  the  unions'  propensity  to  deprive  members 
of  their  rights  of  free  speech.   The  Congress  recognized 
this  right  as  vital  to  the  independence  of  the  membership 
and  the  effective  and  fair  operation  of  the  union  as  the 
representative  of  its  membership.   When  Cole  brought  this 
suit,  he  v;as  not  vindicating  his  rights  of  free  speech 
alone  but  those  of  every  member  of  the  union  as  well.   In- 
deed, his  success  in  maintaining  this  right  at  union 
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meetings  inured  to  the  benefit  of  union  members  everywhere. 
This  action  by  Cole  V7as  therefore  of  substantial  benefit 
to  all  of  the  members  of  the  union.   In  vindicating  his 
right,  he  vindicated  their  right.  .  .  . 

"These  benefits  to  the  union  and  the  labor  movement 
would  be  lost  in  most  instances  without  the  discretionary 
authority  in  courts  to  grant  counsel  fees.   Indeed,  cases 
vindicating  such  rights  would  never  be  filed.  .  .  .   The 
record  shows  that  it  took  six  months  for  Cole  to  secure 
his  temporary  injunction,  largely  because  of  the  dilatory 
action  of  the  union  and  its  officers;  seven  years  to  get 
his  trial  and  now  two  years  to  obtain  the  final  vindica- 
tion of  a  right  not  only  specifically  secured  to  him  in 
the  Act  itself  but  fundamental  to  a  free  society  as  well. 
Had  it  not  been  for  the  devotion  of  his  counsel  largely  on 
a  pro  bono  publico   basis,  Cole  would  not  have  ever  attain- 
ed this  basic  right.   Not  to  award  counsel  fees  in  cases 
such  as  this  would  be  tantamount  to  repealing  the  Act  it- 
self by  frustrating  its  basic  purpose.   It  is  difficult 
for  individual  members  of  labor  unions  to  stand  up  and 
fight  those  who  are  in  charge.   The  latter  have  the  treas- 
ury of  the  union  at  their  command  and  the  paid  union  coun- 
sel at  their  beck,  and  call  while  the  member  is  on  his  own. 
Congress  passed  the  Act  in  an  effort  to  offset  the  heavy 
hand  of  the  union  by  giving  the  union  member  the  aid  of  the 
federal  courts.   It  is  true  that  it  did  not  specifically 
grant  counsel  fees,  but  it  did  authorize  the  courts  to 
grant  'such  relief  as  may  be  appropriate.'   Counsel  fees 
in  cases  of  this  kind  are  not  only  appropriate,  they  are 
imperative  to  preserve  the  Congressional  purpose.   An  in- 
dividual union  member  could  not  carry  such  a  heavy  finan- 
cial burden.   Without  counsel  fees  the  grant  of  federal  jur- 
isdiction is  but  a  gesture  for  few  union  members  could  avail 
themselves  of  it.   It  is  but  equitable  and  fair  that  counsel 
fees  in  appropriate  cases  be  awarded  just  as  the  union  pays 
those  of  the  officers  and  of  itself  in  Section  102  litiga- 
tion. ... 

".  .  .  As  we  see  it,  the  supporters  of  the  Bill  [LMRDA] 
thought  that  its  language  wps  so  broad  that  it  would  give 
'a  wide  latitude  to  grant  relief  according  to  the  necessi- 
ties of  the  case,'  to  cover  'any  loss  suffered  by  a  member.' 
[Citing  to  legislative  history.]   This  is  sufficient  for  us 
to  include  the  awarding  of  counsel  fees  here.   It  is  quite 
often  necessary  to  graft  a  judicial  remedy  to  give  legisla- 
tion its  intended  fruition. 

"The  union  .  .  .  argues  that  .  .  .  counsel  fees  are 
specifically  provided  for  in  other  sections  of  the  Act,  29 
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U.S.C.  §§  431(c),  501(b),  thus  suggesting  that  they  were  con- 
sciously omitted  from  this  section.   But  this  is  a  non  sequi- 
tur   here.  .  .  .   Here  the  relief  necessary  cannot  be  as  easi- 
ly foreseen  nor  broadly  specified  which  accounts  for  the  un- 
limited language  of  the  Congress  In  §  102  i.e.    'such  relief  as 
may  be  appropriate.' 

"The  union  argues  finally  that  ...  it  was  an  abuse  of  the 
district  court's  discretion  [to  grant  fees]  here  because  appel- 
lee's services  were  furnished  gratis.      We  need  not  consider 
this  argument,  since  the  record  shows  that,  rather  than  the 
A.C.L.U.  bearing  any  of  the  cost.  Cole  and  his  counsel  bore 
the  cost  of  the  litigation  themselves." 


Hall   V.  Cole,    412  U.S.  1  (1973) 

A.  No.  72-630 

B.  Counsel  above 

C.  Opinion,  Brennan,  J.,  May  21,  1973 

In  affirming  the  above  award  of  attorneys'  fees,  Brennan,  joined  by 
Burger,  Douglas,  Stewart,  Blackmun  and  Powell,  JJ.,  reaffirmed  Sprague 
Ticonic  National  Bank,    307  U.S.  161  (1939),  and  Mills   v.  Electric  Auto  Lite 
Corp. ,   which  held  that  attorneys'  fees  should  be  awarded  where  necessary  "to 
do  equity  In  a  particular  situation,"  307  U.S.  161,  166  (1939),  or  to  comply 
with  "overriding  considerations  [which]  indicate  the  need  for  such  a  recovery." 
396  U.S.  375,  at  391. 

The  Court  noted  that  fees  are  awarded  in  cases  of  obdurate  obstinacy, 
in  which  case  "the  underlying  rationale  of  'fee-shifting'  is,  of  course,  puni- 
tive .  .  .  ."   In  this  case,  however,  the  Court  chose  to  uphold  the  fee  avjard 
on  the  basis  of  the  "common  benefit"  which  this  lawsuit  had  conferred  "on  the 
members  of  an  ascertainable  class  .  .  .  .'"  (citing  Mills   v.  Electric  Auto 
Lite,   supra,   at  393.)   The  Court  reaffirmed  its  holding  in  Mills   that  the 
"common  benefit"  need  not  be  monetary,  but  could  consist  of  prevention  or  cor- 
rection of  abuses  to  the  class  members. 

The  Court  chose  the  "common  benefit"  rationale  as  particularly  approp- 
riate to  the  Instant  case,  finding  it  "clearly  governed"  by  Mills: 

"[T]here  can  be  no  doubt  that,  by  vindicating  his  o\m  right  of 
free  speech  guaranteed  by  §  101(a)(2)  of  Title  I  of  the  LMRDA, 
respondent  necessarily  rendered  a  substantial  service  to  his 
union  as  an  institution  and  to  all  of  its  members.   When  a  union 
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member  is  disciplined  for  the  exercise  of  any  of  the  rights 
protected  by  Title  I,  the  rights  of  all  members  of  the 
union  are  threatened.   And,  by  vindicating  his  own  right, 
the  successful  litigant  dispels  the  'chill'  cast  upon  the 
rights  of  others.   Indeed,  to  the  extent  that  such  lawsuits 
contribute  to  the  preservation  of  union  democracy,  they  fre- 
quently prove  beneficial  'not  only  in  the  immediate  impact 
of  the  results  achieved  but  in  their  implications  for  the 
future  conduct  of  the  union's  affairs.'  Yablonski   v.  United 

Mine  Workers  of  America, U.S.  App.  D.C.  ,  466  F.2d 

424,  431  (1972).  Thus,  as  in  Mills,  reimbursement  of  re- 
spondent's attorneys'  fees  out  of  the  union  treasury  simply 
shifts  the  cost  of  litigation  to  'the  class  that  has  bene- 
fited from  them  and  that  would  have  had  to  pay  them  had  it 
brought  the  suit.'  Mills  v.  Electric  Auto  Lite  Co.,  supra, 
at  397.  We  must  therefore  conclude  that  an  award  of  counsel 
fees  to  a  successful  plaintiff  in  an  action  under  §  102  of 
the  LMRDA  falls  squarely  within  the  traditional  equitable  j 
power  of  federal  courts  to  award  such  fees  whenever  'over-  i 
riding  considerations  indicate  the  need  for  such  recovery.'  j 
Mills,   supra,    at  391-392."   [Footnote  &  citations  omitted.] 

The  Court  distinguished  Fleischmann  Distilling  Corporation   v.  Maier 
Brewing     Co.,    386  U.S.   714  (1967),  as  involving  a  statute  in  which  numerous  \ 

specific   remedies  for  violation  are  listed.   Section  102  of  the  LMRDA,  29 
U.S.C.  §  412,  however,  authorizes  "such  relief  (including  injunctions)  as  may 
be  appropriate,"  and  such  broad  language  cannot  imply  "an  intent  to  deny  to 
the  courts  the  traditional  equitable  power  to  grant  counsel  fees  .  .  .  ."  ' 

Nor,  the  Court  ruled,  does  the  fact  that  other  sections  of  the  LMRDA  specific- 
ally authorize  attorneys'  fee  awards  preclude  an  award  under  §  102,  which  is 
silent  as  to  attorneys'  fees.   Those  portions  of  the  LMRDA  which  do  authorize         ^ 
attorneys'  fees,  reasoned  the  Court,  deal  with  very  specific  problems  and  lim-        j 
ited  remedies.  j 

"By  contrast,  §  102  was  premised  upon  the  fact  that  Title  I  \ 

litigation  necessarily  demands  that  remedies  'be  tailored  1 

to  fit  facts  and  circumstances  admitting  of  almost  infinite 

variety,'  Gartner  v .   Soloner,   384  F.2d  348,  353  (3d  Cir.  ' 

1961)  and  §  102  was  therefore  cast  as  a  broad  mandate  to  ' 

the  courts  to  fashion  'appropriate'  relief.   Indeed,  any 
attempt  on  the  part  of  Congress  to  spell  out  all  of  the 

remedies  available  under  §  102  would  create  the  'danger  |j 

that  those  [remedies]  not  listed  might  be  proscribed  with  f. 

the  result  that  the  courts  would  be  fettered  in  their  ef-  . 

forts  to  'grant  relief  according  to  the  necessities  of  the  I 

case.'  Id."  .         1 

The  Court  also  took  note  of  several  comments  in  the  legislative  history  i 

of  §  102  which  indicated  that  certain  Congressmen  desired  inclusion  of  an  attor-  , 

neys'  fee  provision  in  Title  I.   Respondents  had  cited  these  comments  as  indicat-  | 

ing  the  nonavailability  of  fees  under  the  Title  as  it  presently  stands.   The  I 
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Court  ruled  that  it  would  be 

'"untenable  to  assert  that  in  establishing  the  bill  of  rights 
under  the  Act  Congress  Intended  to  have  those  rights  diminish- 
ed by  the  unescapable  fact  that  an  aggrieved  union  member 
would  be  unable  to  finance  litigation.  ..."  Gartner   v. 
Soloner,    supra,    at  355.   We  therefore  hold  that  the  allowance 
of  counsel  fees  to  the  successful  plaintiff  in  a  suit  brought 
under  §  102  of  the  LMRDA  is  consistent  with  both  the  Act  and 
the  historic  equitable  power  of  federal  courts  to  grant  such 
relief  in  the  interests  of  justice."   [Citations  omitted.] 

The  Court  also  dismissed  petitioners'  allegation  that  respondent  was 
acting  in  bad  faith  because  motivated  by  his  desire  to  seek  office  within  the 
union,  finding  that  Title  I  was  meant  to  protect  respondent's  right  to  run  for 
office,  and  his  exercise  of  that  right  could  hardly  be  deemed  bad  faith. 

Finally,  the  Court  held  that  defendants'  contention  that  they  were 
acting  in  good  faith,  and  could  not  therefore  be  taxed  fees,  was  irrelevant 
under  the  "common  benefit"  theory: 

"[A]lthough  the  presence  of  'bad  faith'  is  essential  to  'fee- 
shifting'  under  a  'punishment'  rationale,  neither  the  presence 
nor  absence  of  'bad  faith'  is  in  any  sense  dispositive  where 
attorneys'  fees  are  awarded  to  the  successful  plaintiff  under 
the  'common  benefit'  rationale  recognized  in  Milts   and  opera- 
tive today.   Under  that  theory,  counsel  fees  are  granted,  not 
because  of  the  'bad  faith'  of  the  defendant  but,  rather,  be- 
cause the  litigation  confers  substantial  benefits  on  an  ascer- 
tainable class  of  beneficiaries.   In  that  situation,  the  ele- 
ment of  'bad  faith'  of  the  defendant  is  simply  one  of  many  con- 
siderations best  addressed  to  the  sound  discretion  of  the  Dist- 
rict Court.  23/ 


"23/  Another  such  consideration  is,  of  course,  the  extent  to 

which  the  payment  of  the  plaintiff's  counsel  fees  out  of 
the  union  treasury  might  impair  the  union's  ability  to  operate 
effectively.   Here,  petitioners  do  not,  and  indeed  cannot,  con- 
tend that  the  award  of  only  $5,500  would  in  any  sense  jeopar- 
dize union  stability." 

The  Court  also  parenthetically  noted  that,  because  it  decided  the  case 
on  the  common  benefit  rationale,  it  would  not  reach  the  question  of  the  private 
attorney  general  rationale,  which  was  another  rationale  offered  by  respondent. 
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600.12  -  Cefa^  V.    Intematioital  Union  of  District  50  United  Mine  Workers 
of  America,   311   F.    Supp.    9A6    (D.D.C.    1970) 

A.  Civil  Action  No.  3616-69 

B.  Counsel  for  Plaintiffs:   Stephen  Daniel  Keefe,  John  H. 

Frye,  III  (Washington,  D.C.) 
Counsel  for  Defendants:   J.  C.  Wells,  Jack  Weiner  (Wash- 
ington, D.C.) 

C.  Opinion,  Parker,  J.,  March  25,  1970 

Suit  under  the  Labor-Management  Reporting  and  Disclosure  Act  [LMRDA] , 
Title  I,  §§  101(a)(1),  101  (a)(2),  102;  Title  IV,  §§  401(e),  401(g);  Title  V, 
§§  501(a),  501(b);  and  Title  VI  (29  U.S.C.  §§  411(a)(1),  411(a)(2),  412,  481(e), 
481(g),   501(a),  501(b)  and  529).   Plaintiffs'  complaint  alleged  that  the  pres- 
ent District  50  leadership  had  taken  actions  constituting  reprisals  against  can- 
didates for  union  offices  and  their  supporters;  that  the  present  District  50 
President  had  gerrymandered  election  districts,  thereby  breaching  his  fiduciary 
duty  to  the  union  membership;  and  that  the  present  District  50  President  had  used 
union  funds  to  promote  his  own  candidacy. 

The  D.C.  District  Court  found  that  defendants  had  taken  reprisals  against 
certain  plaintiffs  in  violation  of  their  LMRDA  Title  I  free  speech  rights,  but 
found  no  adequate  evidence  to  support  the  complaint's  Title  IV,  V  and  VI  claims 
of  breach  of  fiduciary  duty  and  misappropriation  of  union  funds.   The  court  found 
"no  basis  for  granting  the  plaintiffs  either  compensatory  or  punitive  damages," 
but  ordered  reinstatement  of  position,  rights  and  benefits  of  certain  demoted 
officers,  and  enjoined  defendants  from  further  interfering  with  those  plaintiffs. 
The  court  also  awarded  plaintiffs  attorneys'  fees: 

"Both  as  appropriate  statutory  relief  to  the  plaintiffs, 
and  because  of  the  indirect  benefit  to  the  Union  as  a  whole, 
the  Court  will  award  counsel  fees  to  the  plaintiffs,  the 
amount  to  be  determined  in  subsequent  proceedings." 
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600.13  -  International  Union  of  DistHct  SO,    United  Mine  Workers 
of  America  v.   Bouman  Transportation,   Ina. ,   421  F. 
2d   934    (5th   Cir.    1970) 

A.  No.  28197 

B.  Counsel  for  Plaintiff-Appellees:   James  W.  Dorsey 

(Atlanta,  Ga.) 
Counsel  for  Defendant-Appellants:  William  M.  Pate 

(Atlanta,  Ga.) 

C.  Thornberry,  Morgan  &  Carswell,  JJ. 

D.  Summary  judgment,  per  curiam,  January  26,  1970 

Suit  under  §  301  of  the  Taft-Hartley  Act,  29  U.S.C.  §  185,  seeking  to 
enforce  an  arbitration  award.   The  Northern  District  of  Georgia,  Hendersoii,  J., 
granted  enforcement,  and  Bowman  Transportation  appealed.   The  arbitrator  had 
ordered  the  company  to  reinstate  a  discharged  employee,  with  seniority  but  not 
back  pay.   The  company  had  refused  to  comply  with  the  arbitrator's  decision, 
and  the  local  union  sued  to  enforce.   The  District  Court  ordered  enforcement 
of  the  arbitrator's  decision,  basing  its  decision  on:  ,' 

"...  the  unmistakable  national  policy  to  encourage  ar- 
bitration as  a  device  to  settle  industrial  disputes  .  .  . 
[and]  the  policy  of  limiting  the  judicial  role  in  arbi- 
tration matters." 

The  court  awarded  costs  and  attorneys'  fees  paid  plaintiffs. 

The  Circuit  Court  affirmed,  stating  that 

".  .  .  [t]he  district  court  has  authority  to  award  attor- 
neys' fees  where  it  determines  that  a  party  has  without 
justification  refused  to  abide  by  the  award  of  an  arbi- 
trator." 

N.B.:   For  decisions  going  the  other  way,  see  International  Union  of  Dist- 
rict SO,    United  Mine  Workers  of  America   v.  Julian,    341  F.  Supp. 
503  (M.D.  Pa.  1972);  Local  No.    149,    International  Union,    United 
Automobile,   Aircraft  &  Agricultural  Implement  Workers  of  Ameri- 
ca  V.  American  Brake  Shoe  Co.,    298  F.2d  212  (4th  Cir.  1962). 
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600.14  -  Retail  Clerks  International  Assoaiation,  Local  Union  No.  201  v. 
Lane  County  Independent  Groacry  Employers  Committee,  81 
L.R.R.M.    2671    (D.    Ore.    1972) 

A.  No.    71-739 

B.  Counsel  for  Plaintiff:   Gerald  C.  Dobie  (Portland,  Ore.) 
Counsel  for  Defendant:   John  J.  Haugh  (Portland,  Ore.) 

C.  Opinion,  Skopil,  J.,  November  1,  1972 

The  plaintiffs  initially  sued,  under  §  301  of  the  Taft-Hartley  Act, 
to  compel  the  defendant  to  submit  a  dispute  to  arbitration.   The  District  of 
Oregon  then  ordered  arbitration  to  proceed,  pursuant  to  a  stipulation.   The 
defendant  refused  to  abide  by  the  arbitration  award,  and  plaintiff  again  v.'ent 
to  court  under  Taft-Hartley  to  enforce  the  award,  whereafter  the  defendant 
mooted  plaintiffs'  case  by  complying. 

Plaintiff  then  filed  a  motion  for  attorneys'  fees  for  (1)  compelling 
submission  of  the  dispute  to  arbitration,  and  (2)  seeking  compliance  with  the 
award.   The  court,  Skopil,  J.,  found  that  defendants  were  not  totally  without 
justification  in  refusing  to  submit  the  dispute  to  arbitration,  and  denied 
fees  for  that  portion  of  the  case: 

"With  respect  to  attorney's  fees  attributable  to  the 
period  through  the  date  of  the  arbitrator's  award,  the 
Court  is  not  satisfied  that  defendants'  position  was  tot- 
ally without  justification.   Accordingly,  the  award  of  at- 
torney's fees  for  this  part  of  the  litigation  Is  inappro- 
priate." 

The  court  did,  however,  award  $250  fees  for  the  suit  to  force  compliance. 
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600.15  -  Cross   v.    United  Mine  Workers  of  America,   353  F.    Supp.    50A    (S.D.    111. 
1973) 

A.  Civil  No.  72-2 

B.  Counsel  for  Plaintiffs:   Edward  Tarabilda  (Springfield, 

111.) 
Counsel  for  Defendants:   Kramer,  Dye,  Greenwood,  Johnson, 

Rayson  &  McVeigh  (Knoxville,  Tenn.) 

C.  Opinion,  Poos,  J.,  January  29,  1973 

Class  action  under  §  304  of  the  Labor  Management  Reporting  &  Disclosure 
Act  [LMRDA],  29  U.S.C.  §  464,  by  members  of  locals  under  District  12  of  the  Unit- 
ed Mine  Workers  against  the  United  Mine  Workers,  seeking  to  dissolve  a  trustee- 
ship which  the  UMW  had  Imposed  on  District  12.   The  court  granted  plaintiffs' 
motion  for  summary  judgment,  finding  that  the  semi-autonomous  status  of  District 
12  (whereby  union  members  were  not  entitled  to  vote  for  District  12  officers) 
made  It  a  trusteeship  within  the  meaning  of  29  U.S.C.  §  402(h).   The  court  also 
found  that  the  trusteeship  had  lasted  longer  than  the  statutory  maximum  of  18 
months  and  was  therefore  invalid  under  29  U.S.C.  §  464(c),  as  it  was  not  neces- 
sary under  any  allowable  purpose  of  29  U.S.C.  §  462. 

Defendant  was  thus:   enjoined  from  continuing  the  trusteeship  over  Dist- 
rict 12;  ordered  to  conduct  an  election  at  its  o\jn  expense  for  District  12  offi- 
cers within  four  months;  and  ordered  to  pay  plaintiffs'  costs  and  reasonable  at- 
torneys' fees. 


600.15 
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600.16  -  Food  Store  Employees  Union   v.  NLRB,   F.2d  (D.C.  Clr. 

March  21,  1973) 

A.  No.  71-1550 

B.  Counsel  for  petitioner:   Mozart  G.  Ratner  (Washington, 

D.C.) 
Counsel  for  respondent:   Robert  E.  Williams  (^^LRB) 

C.  Bazelon,  McGowan  &  Leventhal,  JJ. 

D.  Opinion,  McGowan,  J.,  March  21,  1973 

Petition  for  review  of  order  of  the  National  Labor  Relations  Board. 
The  NLRB  found  the  employer.  Heck's  Discount  Store,  guilty  of  unfair  labor  prac- 
tices in  violation  of  section  7  of  the  Labor-Management  Relations  Act,  by  en- 
gaging in,  inter  alia,   unlawful  questioning  and  threatening  of  employees,  I 
polling  by  nonsecret  ballot,  and  refusal  to  bargain.   The  NLRB  refused  to  or- 
der the  employer  to  reimburse  the  union's  expenses  occasioned  by  the  employer's 
unfair  labor  practices.   The  D.C.  Circuit  reversed  and  remanded  to  the  Board  to 
grant  attorneys'  fees,  litigation  expenses  and  organizing  costs,  finding  that 
the  NLRB's  refusal  to  grant  these  expenses  was  based  largely  upon 

"the  fact  that  the  Act  assigns  the  laboring  oar  to  the  Gen- 
eral Counsel  in  the  prosecution  of  an  unfair  labor  practice 
\       charge,  and  that  the  participation  of  the  charging  party  is 
not  central  to  the  public  purposes  of  the  statute  but,  rath- 
er. Incidental  to  that  party's  efforts  to  assure  protection 
of  its  own  private  interests.   With  this  statutory  framework, 
said  the  Board,  'the  public  Interest  in  allowing  the  Charg- 
ing Party  to  recover  the  costs  of  its  participation  in  this 
litigation  does  not  override  the  general  and  well-established 
principle  that  litigation  expenses  are  ordinarily  not  recov- 
erable. ' 

"There  are,  it  seems  to  us,  obvious  difficulties  with  this 
approach,  certainly  in  the  case  of  an  employer  who  appears  to 
look  upon  litigation  as  a  convenient  means  of  delaying  — 
and  thereby  perhaps  avoiding  —  the  fatal  day  of  union  recog- 
nition and  collective  bargaining." 

The  court  found  that  the  Board  was,  by  refusing  to  reimburse  the  union's  legal 
expenses  in  the  instant  case,  departing  from  its  own  rationale  in  Tiidee  Products, 
Inc.,    194  NLRB  198  [No.  600.07,  supra],    wherein  the  Board  ordered  reimbursement 
of  legal  costs  "'in  order  to  discourage  future  frivolous  litigation,  to  effectu- 
ate the  policies  of  the  Act,  and  to  serve  the  public  interest.  .  .  .'" 

"Although  the  Board  ...  in  this  case  has  nowhere  character- 
ized the  litigation  as  frivolous,  it  has  used  the  language  of 
'clearly  aggravated  and  pervasive'  misconduct;  and  .  .  .  ques- 
tioned Heck's  good  faith  because  of  its  'flagrant  repetition 

[Continued] 
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600.16  (Cont'd) 


of  conduct  previously  found  unlawful'  at  other  Heck's  stores. 
It  would  appear  that  the  Board  has  now  recognized  that  employ- 
ers who  follow  a  pattern  of  resisting  union  organization,  and 
who  to  that  end  unduly  burden  the  processes  of  the  Board  and 
the  courts,  should  be  obliged,  at  the  very  least,  to  respond 
in  terms  of  making  good  the  legal  expenses  to  which  they  have 
put  the  charging  parties  and  the  Board.   We  hold  that  the  case 
before  us  Is  an  appropriate  one  for  according  such  relief." 
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600.17  -  United  Steelworkers  of  America,  AFL-CIO   v.  Butler  Manufacturing  Co., 
439  F.2d  1110  (8th  Cir.  1971) 

A.  No.  20516 

B.  Counsel  for  Plaintiff-Appellee:  James  W.  Shaffer 

(James  City,  Mo.) 
Counsel  for  Defendant-Appellant:  James  P.  Tierney 

(Kansas  City,  Mo.) 

C.  Matthes,  Clark  &  Bright,  JJ. 

D.  Opinion,  Bright,  J.,  April  2,  1971 

Suit  alleging  breach  of  contract,  in  violation  of  §  301  of  the  Taft- 
Hartley  Act,  29  U.S.C.  §  185(a).   The  Union  and  the  company  had  signed  collective 
bargaining  contracts  in  October  1962,  which  contracts  were  to  expire  on  October  1, 
1965.   Also  in  October  1962,  the  company  provided  various  insurance  benefits  for 
employees,  which  insurance  was  to  be  paid  for  by  the  company  until  November  1,  1965. 

The  union  and  the  company  were  unable  to  reach  agreements  on  new  col- 
lective bargaining  contracts  in  1965,  and  the  union  therefore  went  on  strike  on 
October  1,  1965,  the  date  of  the  expiration  of  the  old  contracts.   Thereafter,  the 
company  informed  the  union  that  it  would  have  to  pay  the  premiums  on  the  insurance 
for  the  month  of  October  or  the  insurance  would  lapse.   The  union  sued,  stating 
that  the  company  had  agreed  to  pay  the  premiums  through  October  1965,  and  that  the 
union  was  therefore  due  back  the  premiums  which  it  had  paid  to  keep  the  insurance 
in  force. 

The  Western  District  of  Missouri,  Collinson,  J.,  found  for  the  union, 
and  granted:   "an  award  of  exemplary  damages  sufficient  to  cover  the  plaintiff's 
actual  expenses  and  attorneys'  fees  in  this  proceeding  .  .  .  under  the  remedial 
purpose  of  the  labor  laws . " 

The  Eighth  Circuit  affirmed: 

".  .  .  We  think  the  facts  here  justify  an  award  of  attor- 
neys' fees.   Although  the  district  court  characterized  this  , 
item  as  'exemplary  damages,'  it  awarded  only  an  amount  suf- 
ficient to  cover  plaintiff's  actual  expenses.   Such  an 
award  is  justified  as  compensatory  rather  than  punitive. 
We  think  the  award  of  attorneys'  fees  to  the  successful 
party  in  a  suit  brought  under  §  301  of  the  Labor  Manage- 
ment Relations  Act  constitutes  an  appropriate  item  of  dam- 
ages to  be  awarded  by  courts  in  the  enforcement  of  national 
labor  policy."   [Citations  omitted.] 
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600.18  -  Gilbert  v.  Hoisting  &  Portable  Engineers,  Local  Union  No.  701,  of 
the  International  Union  of  Operating  Engineers ^  384  P. 2d 
136  (S.  Ct.  Ore.  1963)  (en  banc') 

A.  Counsel  for  Petitioners:   Clifford  D.  O'Brien  (Portland,  Ore.) 
Counsel  for  Respondents:   Gunther  Krause  (Portland,  Ore.) 

B.  McAllister,  Rossman,  Perry,  Sloan,  O'Connell,  Goodwin  &  Denecke, 
JJ. 

C.  Opinion,  O'Connell,  J.,  July  31,  1963 

Union  members  filed  a  class  action  against  their  union  leadership  in 
state  court,  alleging  abuse  of  democratic  processes  in  conducting  the  affairs  of 
the  union.   The  state  court  set  up  procedures  to  safeguard  the  democratic  nature 
of  the  next  union  election,  and  awarded  the  plaintiffs  attorneys'  fees  of  $8,500. 
The  defendants  appealed,  and  the  Oregon  Supreme  Court,  en  banc,   affirmed  both  the 
decision  on  the  merits  and  the  award  of  attorneys'  fees:  ' 

"[W]e  are  of  the  opinion  that  the  allowance  of  attorneys' 
fees  was  proper  in  this  case.   The  authority  of  a  court  of 
equity  to  award  attorneys'  fees  is  not  derived  solely  from 
the  statutes.   Equity  may  under  some  circumstances  as  a 
part  of  its  inherent  equitable  powers  award  attorneys'  fees. 
This  power  is  frequently  exercised  where  the  plaintiff  brings 
a  representative  suit  on  behalf  of  other  members  of  an  organ- 
ization, as  for  example  where  a  stockholder  brings  a  deri- 
vative suit  against  a  corporation. 

".  .  .  [M]ore  recent  cases  have  permitted  recovery  where 
there  was  a  non-pecuniary  benefit  to  the  corporation.  .  .  . 
The  preservation  of  the  democratic  process  in  the  function- 
ing of  unions  is  a  matter  of  primary  concern,  not  only  to 
union  members  but  to  the  public  as  well.   Litigation  which 
results  in  correcting  abuses  of  this  process  frequently  may 
-  not  give  rise  to  an  ascertainable  pecuniary  benefit.   But 
the  fact  that  no  money  or  property  is  involved  does  not  de- 
tract from  the  importance  of  the  litigation.   Those  members 
of  the  union  who  in  good  faith  seek  to  preserve  the  internal 
democracy  of  their  union  should  not  have  to  bear  the  expense 
of  a  successful  suit." 


Gilbert   v.  Hoisting  S  Portable  Engineers,   Local  Union  No.    701,   of  the  Inter- 
national Union  of  Operating  Engineers,   390  P. 2d  320  (S.  Ct.  Ore. 
1964) (e«  banc) 

A.  Counsel  above. 

B.  Court  above. 

C.  Opinion,  O'Connell,  J.,  March  11,  1964 

[Continued] 
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Successful  respondents  in  the  above  action  moved  in  the  Supreme  Court 
for  an  additional  award  of  attorneys'  fees  for  successfully  defending  the  appeal. 
The  Supreme  Court  awarded  an  additional  $1,500  for  counsel's  work  on  appeal: 

"If  those  who  wish  to  preserve  the  internal  democracy  of 
the  union  are  required  to  pay  out  of  their  own  pockets  the 
cost  of  employing  counsel,  they  are  not  apt  to  take  legal 
action  to  correct  the  abuse.   The  elimination  of  improper 
practices  in  union  affairs  benefits  not  only  the  plaintiff 
who  initiates  the  suit  but  also  inures  to  the  members  of 
the  union  and  the  public  as  well.   The  cost  of  employing 
counsel  should  not  be  visited  upon  the  persons  who  bring 
the  suit  and  prevail. 

"It  is  highly  important  to  the  public  as  well  as  to  the 
union  membership  that  those  in  control  of  the  administra- 
tion of  the  union  should  not  be  permitted  to  exercise 
their  power  for  selfish  and  nondemocratic  purposes.   No 
■obstacle  should  be  placed  in  the  path  of  union  members  who, 
acting  in  good  faith,  seek  the  aid  of  the  courts  in  an  ef- 
fort to  correct  abuses  of  power  by  union  officials.   An  ob- 
stacle would  be  presented  to  such  union  members  if  they 
could  initiate  proceedings  only  at  the  risk  of  paying  the 
cost  of  the  legal  services  upon  appeal  after  prevailing 
in  the  lower  court.   The  allowance  of  attorneys'  fees  both 
in  the  trial  court  and  on  appeal  will  tend  to  encourage 
union  members  to  bring  into  court  their  complaints  of 
union  mismanagement  and  thus  the  public  interest  as  well 
as  the  interest  of  the  union  will  be  served." 


600.18  - 


1103 


600.19  -  Thomas   v.  Honeybrook  Mines,    Inc.,    428  F.2d  981  (3d  Cir.  1970), 
rehearing  denied,    428  F.2d  988  (3d  Cir.  1970) 

A.  No.  17939 

B.  Counsel  for  Appellants:   John  R.  McConnell  (Phila- 

delphia, Pa.) 
Counsel  for  Appellees:   Thomas  N.  O'Neill,  Jr. 

(Philadelphia,  Pa.) 

C.  McLaughlin,  Freedman  &  Gibbons,  JJ. 

D.  Opinion,  Gibbons,  J.,  May  28,  1970 

Suit  by  attorneys  for  plalntif f-intervenors  in  a  suit  which  recovered  a 
fund  due  anthracite  coal  miners  to  recover  their  attorneys'  fees. 

Plaintif f-intervenors,  members  of  the  Pensioned  Anthracite  Coal  Miners 
Protest  Executive  Committee  [the  Committee],  instituted  a  suit  seeking  to  recover 
ncnies  due  the  Anthracite  Health  and  Welfare  Fund  of  the  United  Mine  Workers  of 
America  [the  Welfare  Fund]  by  virtue  of  the  fact  that  many  mines  were  delinquent 
In  making  payments  to  the  Welfare  Fund.   Interveners'  suit  was  dismissed  on  juris- 
dictional grounds.   Thereafter  the  Welfare  Fund  itself  filed  37  lawsuits  seeking 
recovery  from  the  delinquent  mines.   The  fund  created  thereby  amounted  to  over  $7 
million.   The  Committee  had  intervened  in  each  suit. 

Interveners  sought  counsel  fees  from  the  fund  created  as  a  result  of 
the  suits,  alleging  that  their  actions  had  forced  the  Welfare  Fund  to  sue,  and 
had  therefore  been  instrumental  in  creating  the  fund.   The  Middle  District  of  Penn- 
sylvania, Nealon,  J.,  disagreed,  stating  that  it  would  be  speculation  to  hold  that 
the  suits  were  instituted  as  a  result  of  the  Committee's  actions,  and  that,  as  a 
matter  of  law,  even  if  they  had  the  Committee  could  not  recover  its  fees. 

The  third  circuit,  Gibbons,  J.,  reversed,  saying  "the  equitable  rule 
against  saddling  the  active  representative  of  a  class  with  the  entire  expense  of 
legal  efforts  of  benefit  to  all  should  not  be  applied  in  a  narrow  technical  manner.' 
The  circuit  court  initially  believed  the  record  showed  clearly  that  the  Committee's 
counsel  had  performed  services  justifying  an  award  of  fees,  but  later  amended  its 
opinion  and  remanded  to  the  district  court,  because  it  believed  that  the  record 
had  not  been  fully  developed.   On  remand,  the  circuit  court  said,  the  district 
court  should  take  "into  account  not  only  services  rendered  during  the  delinquency 
lawsuits,  but  also  services  rendered  in  bringing  about  the  changes  in  the  [Welfare] 
Fund  trustees'  approach." 


Thomas   v.  Honeybrook  Mines,    Inc.,   F.  Supp.  (M.D.  Pa.  April  18,  1973) 

A.  Nos.  8499,  8757,  9053,  9054,  9055,  9100,  9267,  9431,  9543, 
9702  Civil 

B.  Counsel  for  Plaintif f-Intervenors:   James  S.  Palermo  (Hazleton, 

Pa.),  William  Bruno  (Phila- 
delphia, Pa.) 

[Continued] 

-  600.19  - 


1104 

600.19  (Cont'd) 

C.   Opinion,  Nealon,  J.,  April  18,  1973 

On  remand  from  the  above,  the  Middle  District  of  Pennsylvania,  Nealon, 
J.,  awarded  plaintif f-intervenors'  counsel  a  total  of  $109,500  attorneys'  fees 
and  $3,076.61  expenses. 

The  district  court  ruled  that  the  third  circuit's  opinion  required  him 
to  award  attorneys'  fees  if  the  Conimittee's  actions  had  "helped"  to  create  the 
fund;  and  that  it  was  not  necessary  for  the  Committee's  actions  to  have  "forced" 
the  Welfare  Fund  to  sue  and  produce  the  fund.   He  then  ruled  that  the  actions  of 
the  Committee  had  not   forced  the  trustees  to  sue: 

"[T]he  influence  of  the  Committee  or  its  counsel  .  .  .  was 
not  of  such  magnitude  and  import  to  force.  In  itself,  the 
decision  of  the  trustees  to  sue  Honeybrook  at  that  time. 

"The  resistance  slowly  softened,  in  my  opinion,  by  a 
combination  of  factors  including  the  activities  of  the 
Committee  and  its  counsel  .  .  .  ." 


"I  conclude  that  the  efforts  of  the  Committee  and  its  coun-  1 

sel  were  a  substantial  contributing  factor  to  the  institu- 
tion of  the  legal  actions  which  produced  the  fund  previous-  ' 
ly  referred  to.  Believing  that  this  is  the  criterion  man-  < 
dated  by  the  Court  of  Appeals,  I  find  that  the  Committee  ' 
is  entitled  to  recover  counsel  fees  and  costs.  I  must  'i 
point  out,  at  the  same  time,  that  I  feel  other  factors  * 
also  motivated  the  trustees'  decision  to  resort  to  court 
action  and  if  the  Committee  had  to  establish  that  the 

trustees'  suits  would  not  have  been  brought  but  for   their  »' 

activities,  I  would  have  found  against  the  Committee.   I 

specifically  refuse  to  find  that  without  the  Committee's  ac-  ' 

tivities  the  lawsuits  never   would  have  been  started  and  the 
delinquencies  never   recovered."  |* 

( 
Turning  to  the  problem  of  the  amounts  to  be  awarded,  the  district  court    ^ 
stated  that 

i 

"[cjounsel  for  the  Committee  merely  monitored  the  actions  | 

against  the  delinquent  operators  and  played  no  real  part 
except  to  sit  in  on  conferences  and  to  approve  settlements. 
Consequently,  the  great  bulk  of  their  work  was  in  the  liti- 
gation against  the  Union  and  in  their  attempts  to  obtain 
information  from  the  trustees  and  to  stimulate  them  into 
action. " 
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The  records  indicated  that  one  junior  attorney  had  "expended  a  miniaum 
of  2,000  hours"  on  the  case,  and  that  another,  older  and  more  experienced  counsel, 
had  spent  at  least  1,500  hours  on  the  case.   The  junior  counsel, 

"in  view  of  his  ability  and  experience  and  considering  the 
locality  in  which  he  practiced,  seeks  payment  of  $35  to  $50 
per  hour  while  [the  more  experienced  attorney],  because  of 
his  greater  experience  and  his  metropolitan  area  practice, 
requests  $75  to  $100  per  hour  which,  according  to  the  evi- 
dence, was  the  prevailing  rate  in  Philadelphia." 

The  court,  however,  awarded  the  junior  counsel  fees  of  $21  per  hour,  and  the  senior 
counsel  fees  of  $45  per  hour, 

"considering  the  time  spent  by  counsel  for  the  Committee, 
most  of  which  was  out  of  court  and  in  a  consultative  and 
investigative  capacity;  the  fact  that  the  Fund  has  also 
paid  counsel  fees  to  its  lawyers  who  actively  prepared 
and  proceeded  with  the  litigation  against  the  operators; 
the  fact  that  the  fund  was  not  created  solely  by  their 
efforts;  the  fact  that  some  of  the  time  expended  by  Com- 
mittee counsel  was  in  a  monitoring  capacity  and  not  as 
active  counsel  in  the  royalty  lawsuits;  the  benefit  con- 
ferred by  their  services;  and  the  amount  recovered  .  .  .." 
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600.20  -  United  States  Steel  Corporation  v.  United  Mine  Workers  of  America, 
79.  L.R.R.M.  2518  (3d  Cir.  1972) 

A.  Nos.  19454-81 

B.  Counsel  for  Appellants:   Lloyd  F.  Engle  (Pittsburgh, 

Pa.) 
Counsel  for  Appellees:   Leonard  L.  Scheinholtz  (Pitts- 
burg, Pa.) 

C.  Seltz,  Kalodner,&  Gibbons,  JJ. 

D.  Opinion,  Gibbons,  J.,  February  3,  1972 

Appellees  (four  steel  companies)  filed  suit  against  appellants  (union 
and  Individual  union  members),  alleging  that  work  stoppages  should  be  enjoined 
pending  arbitration  under  §  301  of  the  Taft-Hartley  Act,  29  U.S.C.  §  185.   The 
Western  District  of  Pennsylvania  Issued  preliminary  injunctions  in  all  cases  on 
June  24,  1970.   Six  days  later,  on  June  30,  1970,  the  third  circuit  summarily  re- 
versed on  procedural  grounds.   A  hearing  de  novo   was  set  before  the  district  court, 
but  the  parties  reached  a  tentative  agreement,  the  work  stoppage  ceased,  and  the 
parties  stipulated  that  the  suit  be  continued  indefinitely,  prior  to  the  hearing. 
At  this  point  the  suit  was  ended  "for  all  practical  purposes."   79  L.R.R.M.  at  2520. 

One  month  later,  attorneys  for  the  union  and  its  members  moved  for  an 
award  of  attorneys'  fees  and  expenses  under  §  7  of  the  Norris-LaGuardia  Act,  29 
U.S.C.  §  107  (see  Appendix  A),  which  calls  for  an  award  of  attorneys'  fees  and 
costs  incurred  as  a  result  of  "the  improvident  or  erroneous  issuance  of  .  .  .  [an] 
injunction."   29  U.S.C.  §  107.   At  a  hearing  on  the  motion,  parties  stipulated 
that  expenses  of  $730.94  had  been  incurred,  and  reasonable  attorneys'  fees  for 
work  in  the  district  and  circuit  courts  were  $10,620  (a  total  of  $11,350.94). 

The  district  court,  Gourley,  J.,  denied  the  motion  for  attorneys'  fees, 
317  F.  Supp.  1070  (W.D.  Pa.  1970),  reasoning  that:   (1)  because  the  third  circuit, 
in  its  June  30  summary  reversal,  had  stated  that  each  side  should  bear  its  own 
costs,  the  district  court  was  barred  from  awarding  attorneys'  fees;  (2)  the  third 
circuit  had  reversed  on  procedural  grounds,  and  there  was  therefore  no  decision  on 
the  merits  on  which  to  base  an  award;  and  (3)  the  case  had  been  continued,  not  con- 
cluded, so  a  motion  for  attorneys'  fees  V7as  premature.   The  motion  was  denied,  "with- 
out prejudice  to  [defendants']  right  to  re-submit  similar  motions  should  the  out- 
come of  the  proceedings  warrant  the  same." 

Appellants  noted  this  appeal.   Appellees  moved  t.o  dismiss  the  appeal, 
stating  that,  although  the  order  appealed  from  was  interlocutory  in  form,  it  was 
in  fact  final,  because  no  further  district  court  proceedings  would  be  held.   The 
third  circuit  subsequently  sat  to  consider  whether  the  district  court  had  erred  in 
refusing  to  award  attorneys'  fees. 

The  court  held,  first,  that,  although  the  suit  was  brought  under  §  301 
of  the  Taft-Hartley  Act,  an  award  of  fees  under  §  7  of  the  Norris-LaGuardia  Act  was 
not  precluded:   "no  necessary  accommodation  between  the  policies  of  Norris-LaGuardia 

[Continued] 
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and  of  the  Labor-Management  Relations  Act  requires  that  the  union  be  deprived  of 
the  award  of  counsel  fees  under  §  7."   It  held,  secondly,  that  although  applica- 
tion of  §  7  in  a  §  301  case  may  "creat[e]  a  conflict  betvzeen  labor  law  in  the  state 
courts  and  labor  law  in  the  federal  courts  .  .  .  that  is  what  Congress  intended  when 
Norris-l.aGuardla  was  passed  and  §  301  of  the  Labor-Management  Relations  Act  sug- 
gests an  accommodation,  not  a  repeal."  The  court  therefore  found  that  §  7  of 
Norris-LaGuardia  "applies  in  the  federal  courts  even  when  the  injunction  is  sought 
pursuant  to  §  301." 

The  court  of  appeals  also  rejected  the  argument  that  the  language  and 
amount  of  the  injunction  bond  precluded  or  limited  the  fee  award,  and  concluded: 

"We  hold,  then,  that  in  any  case  involving  a  labor  dis- 
pute the  liability  of  the  plaintiff,  though  not  of  any  sure- 
ty, for  loss,  expense  or  damage,  including  attorneys'  fees, 
under  §  7  of  the  Norris-LaGuardia  Act  shall  be  fixed  by  the 
court  without  regard  to  any  limitation  in  an  injunction 
bond." 

The  third  circuit  thus  reversed  and  remanded  with  instructions  tfiat  stipu- 
lated amounts  be  awarded  as  counsel  fees  and  expenses. 


-  600.20 
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Senator  Tunney.  I  think  it  is  fair  to  say  all  four  members  of  the 
panel  wonld  like  to  see  the  abrogation  of  28  U.S.C.  2412;  is  that 
correct. 

Mr.  Derfner.  Yes. 

Mr.  Bamberger.  Yes. 

Mr.  Onek.  Yes,  sir. 

Senator  Tunney.  Earlier  on  I  made  the  suggesition  and  comment 
that  as  a  general  rule  it  is  a  policy  that  Federal  taxpayers'  dollars 
will  not  he  used  to  support  one  side  or  the  other  in  litigation  between 
two  persons,  be  those  pereons  indiAddual  citizens  or  corporations.  I 
thinlc  thait  is  a  public  policy  goal. 

Mr.  Onek  suggested  that  because  we  do  allow  indirectly  a  tax 
benefit  to  corporations  in  a  sense  that  what  we  have  done  as  a  national 
policy  is  to  vitiate  that  goal,  if  in  fact  it  is  a  goal. 

Now,  I  personally  think  that  the  goal  is  extant.  I  do  not  think 
we  live  up  to  the  goal,  howe^^er.  T  think  that  all  of  you  have  suggested 
that  this  is  in  fact  the  case,  because  we  do  give  substantial  tax  bene- 
fits to  corporations  that  private  individuals  who  are  pursuing  public 
interest  lawsuits  do  not  enjoy. 

I  wonder  how,  assuming  for  the  moment  that  it  would  be  impos- 
sible to  abrogate  28  U.S.C.  2412  in  its  entirety,  it  is  possible  to  en- 
courage private  individuals  to  bring  public  interest  lawsuits  and  still 
pay  attorneys  not  at  the  end  of  the  case  but  during  the  litigation. 

We  have  heard  Mr.  Flannery  suggest  that  in  a  difficult  case  it  cost 
tens  of  thousands  of  dollars  to  be  able  to  conduct  the  case  including 
being  able  to  get  expert  witnesses. 

How  can  we  in  some  way  find  a  means  of  financing  those  public 
interest  lawsuits  during  the  course  of  the  litigation  without  opening 
up  the  Federal  Treasury  to  a  raid  by  frivolous  type  suits?  Should  it 
be  a  judgment  of  the  court  at  the  beginning  of  the  suit  that  in  fact 
this  suit  does  represent  a  legitimate  public  interest  and,  therefore 
provide  a  certain  amount  of  attorneys  fees,  a  certain  amount  of 
money  for  expert  witnesses  as  the  litigation  is  pursued? 

I  don't  know  what  the  answer  is  and  I  must  say  that  I  have  not 
thought  about  the  matter  nearly  as  deeply  as  any  of  the  witnesses 
that  have  testified  this  morning.  I  suppose  that  was  the  purpose  of 
the  hearings,  to  benefit  from  expert  testimony. 

Are  there  any  suggestions  that  any  of  you  may  have. 

Mr.  Bamberger.  Can  I  suggest  as  an  analogy  again — the  contingency 
fee  case.  If  there  is  an  established  fund  froui  which  the  attorney's 
fee  can  be  paid  at  the  conolnsion  of  the  case,  I  would  think  that  there 
would  be  foundations,  public  bodies,  that  would  be  willing  to  put 
together  a  fund  that  would  sustain  the  costs  eventually  recouped  out 
of  those  cases.  T  suspect  that  also  there  would  be  imany  cases  in  which 
the  attorney  himself  is  able  to  coA^er  the  costs.  I  am  not  talking  about 
the  kind  of  cases  Mr,  Flannery  talked  about,  2  years  of  expenses, 
what  might  ibe  hundreds  of  thousands  of  dollars  and  at  least  tens  of 
thousands  of  dollars,  but  again  you  see  the  bar  responded  to  that  and 
the  bar  allows  an  attorney  in  a  contingent  fee  case  to  advance  funds 
under  some  restrictions  to  support  the  case  although  that  is  a  com- 
mon law  crime.  If  you  know  there  is  recovery  ait  the  end  I  suspect 
you  can  get  the  interim  funds. 
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You  said  in  your  question  how  do  you  prevent  the  bringiino;  of  the 
frivolous  suit."  You  do  need  some  "control  on  that.  There  is  one 
example  T  think  about  there  and  that  is  the  scheme  like  the  Britisli 
Legal  Aid  and  Advice  Act  where  there  is  a  kind  of  screening  pro- 
cess before  one  is  eligible  for  legal  assistance  under  that  act  but  also 
a  system  that  again  like  the  contingency  fee  case  where  the  lawyer 
would  have  to  know  he  has  a  reasonable  prospect  of  not  only  recov- 
ering the  judgment  but  also  recovering  fees  before  he  or  tlie  client 
take  the  gamble  of  advancing  the  costs.  That  is  a  bind  of  deterrent. 

Senator  Tuxxey.  I  had  the  opportunity  about  a  week  ago  to  speak 
to  two  British  parliamentarians  in  my  office  who  were  very  interested 
in  the  whole  question  of  providing  legal  serv^ices  to  citizens.  They 
told  me  there  is  very  strong  pressure  in  Parliament  to  substantially 
reduce  the  quality  and  quantity  of  legal  services  provided  to  Britisli 
citizens.  It  just  cost  too  much.  Within  the  conservative  party  it 
appears  that  during  the  next  year  or  so  there  is  going  to  be  a  strong 
move,  to  reduce  the  quality  and  quantity  of  legal  services.  So  it  is 
not  a  unique  American  problem.  The  taxpayers  in  other  parts  of  the 
world  as  well  object  to  seeing  private  rights  pursued  with  the  use  of 
taxpayers  dollars. 

T  still  beilieve  that  the  people  of  our  country  do  not  feel  that 
Federal  tax  dollars  ought  to  l>e  used  in  the  litigation  to  benefit  one 
side  or  the  other.  I  don't  think  they  are  aware,  as  it  has  been  sug- 
gested., of  the  amount  of  money  which  indirectly  is  given  to  corporate 
defendants  in  some  of  these  public  policy  cases. 

Mr.  Bamberger.  T  think  it  might  be  a  helpful  contribution  some- 
times to  catalog  those. 

Let  me  recall  a  kind  of  example  INTr.  Onek  did  mention. 

"\Mien  I  was  in  my  last  year  in  private  practice  I  represented  a 
bank  that  wanted  to  merge  with  another  bank,  it  was  a  national 
bank,  the  Comptroller  of  the  Currency  gave  us  permission  to  merge. 
The  Department  of  Justice  decided  that  the  proposed  merger  \ao- 
lated  the  Antitrust  Act  and  brought  suit  to  stop  it. 

When  T  sat  down  at  the  trial  table  representing  the  bank,  the 
general  cx)unsel  for  the  Comptroller  of  the  Currency  sat  next  to  me 
and  was  of  great  help  to  me.  gave  me  a  great  deal  of  help  on  re- 
search, and  sitting  over  there  was  the  attorney  from  the  Department 
of  Justice.  I  sat  between  the  two  Federal  attorneys.  I  never  heard 
anybody  complain  about  the  Comptroller  of  the  Currency's  attorney 
helping  the  bank  but  I  suspect  if  T  was  sitting  there  with  a  welfare 
mother  and  was  being  paid  from  Federal  funds  that  there  would  be 
a  complaint. 

I  would  like  to  think  that  your  experience  is  an  abberration  of 
California  and  the  result  of  some  of  the  work  of  one  of  your  pre- 
decessors in  the  Senate  from  that  State  who  had  so  much  to  say 
about  that.  I  would  like  to  think  he  is  wrong. 

Senator  Titnxey.  T  think  he  is  wrong  about  the  philosophy,  I  am 
not  so  sure  he  is  wrong  about  the  politics. 

Mr.  Bamberger.  Perception  of  politics. 

INIr.  Onek  mentioned  one  other  thing.  We  have  to  think  more  about 
providing  legal  services  for  the  people  above  the  line  of  stark  pov- 
erty and  there  is.  as  you  certiainly  know,  a  great  move  in  the  country 
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to  do  that  now.  It  did  not  initiate  really  with  either  the  Congress  or 
State  legislature  or  the  bar,  it  began  with  the  consumers,  the  move 
for  prepayment  plans,  and  some  of  the  feeling  that  yon  perceive  and 
that  I  perceive,  too,  mav  be  a  reflection  of  the  fact,  "Damn  it,  because 
they  are  poor  they  have  a  lawyer.  I  have  a  few  fights  I  would  like  t^ 
carry  to  the  court  too."  Maybe  if  we  begin  to  meet  some  of  this  need 
it  may  not  be  felt  so  strongly.  .    ^i  •   i   xi    ^ 

Senator  Tunney.  I  hope  vou  are  right.  I  would  like  to  think  that 
you  are  right.  I  would  like  to  think  that  people  are  not  totally 
selfish.  I  wonld  like  to  believe  that  people  don't  reason  like  this: 
I  am  having  problems  getting  into  court,  tlierefore,  I  am  opposed  to 
any  kind  of  Federal  program  which  enables  the  very  poor  to  get 
into  court.  I  don't  know.  I  do  feel  very  strongly,  as  I  suggested  at 
the  very  beginning  of  these  hearings  a  couple  of  weeks  ago,  that  we 
have  to  try  and  be  responsive  in  this  Subcommittee  not  just  to  the 
very  poor  and  their  problems.  While  their  problems  are  real  enough, 
the  middle-income  wage  earner  who  is  denied  access  to  the  courts  or 
access  to  the  service  of  the  lawyer  because  he  can't  afford  it  has  real 
problems  too.  He  has  programed  his  budget  to  the  point  that  anv 
l)ayment  of  attornev  fees  represents  a  diminish  of  his  standard  of 
living  and  giving  back  an  appliance,  giving  back  his  car  perhaps, 
even  having  to  move  out  of  his  honse.  We  must  he  responsible  to  his 
or  her  interest  as  well. 

Mr.  BamberCxER.  Let  me  suggest  another  example.  If  a  city  or  a  State 
enacts  legislation  to  issue  bonds,  counsel  for  the  underwriters  look  at 
it  and  say  we  have  got  some  questions  about  it.  How  are  those  ques- 
tions resolved.  A  taxpayer's  suit  is  instituted  at  the  public  expense. 
Now,  you  can  argue  that  is  for  a  public  good  cause  because  it  is  to 
issue  public  bonds.  So  I  think  many  of  the  areas  of  litigation  we  are 
talking  about  are  for  public  good  but  essentially  that  question  was 
raised  because  the  underwriters  were  not  willing  to  buy  the  bonds 
without  a  court  opinion,  and  then  the  State  will  subsidize  the  lawsuit. 

Mr.  Derfner.  I  think  another  suggestion  would  also  pro\nde  some 
food  for  thought  and  that  is  the  idea  of  a  revolving  fund.  What  is 
needed  in  these  cases,  in  addition  to  some  assurance  of  fees  in  gen- 
eral, is  something  to  solve  the  cash  flow  problem,  to  enable  tlie  lawyer 
to  hire  experts  or  take  depositions  and  get  transcripts  while  the  case 
is  going  on.  If  the  overall  reform  comes  through,  he  will  often  get 
those  expenses  iback  in  the  end  from  the  other  party.  But,  No.  1,  he 
still  needs  the  resources  at  the  beginning ;  No.  2,  he  needs  some  pro- 
tection against  having  to  repay  those  expenses  if  his  case,  thoug^h 
meritorions,  is  unsuccessful.  I  don't  think  it  would  be  unreasonable 
for  the  Federal  Government  to  create  a  fund  for  such  advances  of 
expenses,  with  the  idea  that  in  most  cases  Avhat  was  paid  out  of  it 
would  come  back  from  the  losing  party.  Tliat  is  what  courts  do  in 
some  cases  now.  That  is  what  the  Supreme  Court  does.  When  I  have 
an  indigent  client  in  the  Supreme  Court,  the  Supreme  Court,  does 
not  tell  me  to  type  my  brief  and  skimp,  they  send  my  brief  and 
appendix  to  their  printer,  they  print  it  on  their  printing  press.  If  I 
lose,  then  they  absorb  it.  If  I  win  they  collect  it  from  the  other  side. 
As  I  say,  it  would  not  be  at  all  unreasonaible  or  unprecedented  for 
the  Government  to  put  a  provision  like  that. 
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Of  course,  if  attorneys'  fee  aAvards  became  more  common  so  that 
la-wyers  foundations  and  other  sources  of  funds  were  relieved  of  the 
heav^  obligations  that  they  have  now  of  paying  for  everything, 
without  prospect  of  getting  it  paid,  perhaps  these  private  sources 
would  be  able  to  set  up  such  a  revolving  fund  or  otherwise  help  with 
the  task  of  ad\'ancing  heavy  expenses. 

Mr.  Onek.  I  have  talked  to  foundation  officials  about-  this  idea  and 
in  fact  they  have  suggested  it  to  us.  The  only  problem  at  the  present 
time  is  that  I  had  to  assure  them  there  was  no  way  the  fund  could 
ever  revolve.  There  are  not  enough  ways  at  the  present  time  to  get 
funds  paid  back.  I  think  Armand  is  right,  the  foundations  would  be 
very  interested.  I  also  think  the  Federal  Government  might  do  what 
it  has  done  in  other  areas,  use  subsidized  interest  payments  to  en- 
courage the  private  market- — ^banks — to  set  up  thefund.  Lawyers  on 
their  own  might  then  be  able  to  negotiate  these  loans.  As  Dean  Bam- 
berger said,  obviously  the  personal  injury  field  lawyers  have  figured 
out  a  way  to  manage.  1  assume  they  get  bank  loans  to  open  their 
offices.  So,  maybe  all  that  would  be  needed  in  less  lucrative  fields  of 
law  would  be  a  subsidy  of  the  interest  rate  that  the  banks  charge. 

Senator  Tuxney.  Can  each  of  you  tell  the  Subcommittee  briefly 
how  your  organization  or  the  group  of  attorneys  your  organization 
represent  is  funded  ?  What  amount  of  time  and  effort  goes  into  insur- 
ing additional  or  continuing  funding? 

^Ir.  OxEK.  Our  group  is  funded  almost  entirely  by  foundations, 
the  Ford  Foundation,  the  Rockefeller  Brothers  Fund,  the  Clark 
Foundation  and  some  smaller  foundations.  I  tliink  these  foimdations 
are  particularly  good  in  trying  not  to  interfere  with  your  day-to-day 
work  by  making  you  fill  out  many  papers  and  forms.  But  neverthe- 
less it  does  take  time  first  to  locate  a  foundation  that  may  be  inter- 
ested in  giving  you  money,  then  geting  a  grant,  and  they  renewing  it. 
I  am  spending  all  day  tomorrow  up  in  New  York  seeing  what  I  can 
do  to  make  sure  we  are  renewed.  A  problem  is  that  if  you  only  get 
1-year  or  2-year  renewals  it  makes  it  difficult  to  plan  ahead,  to 
promise  lawyers  you  can  hire  them  for  an  extended  period  of  time 
and  take  on  cises  you  know  may  take  2  or  3  years. 

Senator  Tuxney.  What  percentage  of  your  time  or  of  attorneys 
with  your  organization  is  taken  up  with  this  funding  problem? 

Mr.  OxEK.  At  the.  center,  only  3  of  the  12  attorneys  do  fund  rais- 
ing, and  T  suppose  it  takes  up  anywhere  between  10  and  25  percent 
of  their  time. 

Senator  Tux^xey.  Dean? 

Mr.  Bambercjer.  We  are  funded  poorly  in  the  first  place.  indi\ddual 
contributions,  mostly  attorneys,  corporate  contributions,  membership 
dues  from  legal  aid  societies  and  defender  organizations,  and  some 
foundation  support.  AVe  have  some  Sll^ecific  contracts  and  grants.  We 
are  doing  a  study  for  LEAA  and  technical  assistance  for  OEO.  My 
guess  would  be  about  20  percent  of  the  total  staff  time,  not  all  law- 
yers, because  we  are  not  principally  a  litigating  or  lawyering  orga- 
nization, but  I  would  say  that  at  a  minimum  20  percent  of  profes- 
sional staff  time  is  spent  on  fund  raising,  and  a  good  deal  of  board 
time. 
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Mr.  Derfner.  The  lawyer's  committee  is  funded  principally  in  two 
ways.  The  general  operations,  overhead  and  so  forth,  are  largely 
funded  by  contributions  from  lawyers  and  firms.  Specific  projects 
and  activities  of  specialists  in  particular  areas  of  the  law  are  gener- 
ally funded  by  foundations  or  in  a  couple  of  cases  by  Government 
contracts.  I  would  say  Dean  l^amberger's  estimate  of  about  20  per- 
cent is  right  for  us.  It  includes  full  time  of  at  least  four  people  and 
some  substantial  amount  of  time  for  others.  I  would  like  to  add  one 
other  thing  on  that,  it  is  not  just  the  time  that  bothers  me,  the  reason 
T  hate  to  do  fund  raising  from  foundations  is  the  knowledge  that  I 
am  in  effect  aslring  a  foundation  to  give  money  to  our  cause  rather 
than  to  somebody  else  who  needs  it  just  as  much  as  we  do  and  whose 
work  is  certainly  on  a  par  and  as  important  in  the  national  interest 
as  ours. 

Senator  Tunney.  I  would  like  to  ask  another  question  to  all  three 
of  you.  "Will  fee-shifting  enable  you  to  litigate  in  new  areas  and 
could  you  just  perhaps  identify  the  major  areas  which  fee-shifting 
would  help  you  move  into  ? 

Mr.  Onek.  AVell,  at  the  moment  we  are  in  the  areas  of  environ- 
mental protection,  consumer  protection,  rights  of  the  mentally  ill 
and  of  patients  generally.  Since  we  are  well  supported  by  a  variety 
of  foundations  we  are  free  to  litigate  in  whatever  area  we  wish,  with 
the  limitations  that  INIr.  Plannery  pointed  out.  We  can  only  handle 
at  most  one  big  case  at  a  time.  Obviously  if  we  thought  there  was  a 
chance  for  recovering  fees  in  big  oases  we  might  be  able  t«  handle 
more  than  one.  Ait  the  moment  when  a  case  comes  before  us  we  have 
to  ask  ourselves  "is  this  another  pipeline  case"?  If  it  is  that  means 
we  can't  take  it.  A  pipeline  case  takes  so  much  time  it  is  not  possible 
for  a  firm  of  our  size  to  handle  two  of  those  cases  at  once.  If  there 
was  some  real  possibility  of  a  payoff  at  the  end  we  could  handle  it. 
I  think  that  the  big  case  problem  is  terribly  important  w^hen  you  talk 
about  possible  contributions  by  private  lawyers.  The  private  lawyers 
are  unlikely  ever  to  handle  the  big  cases.  A  lawyer  in  a  private  law 
firm  may  take  a  small  case  on  a  pro  bono  basis  and  do  a  treanendous 
job  and  the  firm  won't  mind.  But  it  is  very  unlikely  the  firm  is  going 
to  be  willing  to  take  on  a  big  case. 

INIr.  Bamberger.  Our  constituents,  the  legal  aid  societies  and  de- 
fender organizations,  are  responsive  to  the  grievances  of  their  clients. 
The  National  Legal  Aid  and  Defender  Association  itself  does  also 
have  a  law  office  called  the  National  Law  Office  supported  entirely  by 
foundation  funds  which  engages  principally  in  litigation  on  behalf 
of  prisoners  and  also  in  the  area  of  the  rights  of  mentally  retarded 
children. 

Mr.  Derfner.  There  is  no  question  that  the  availability  of  fees  will 
make  a  difference. 

First  of  all,  the  work  we  can  do  now  almost  has  to  be  in  an  area 
where  a  foundation  has  decided  that  something  interests  them,  vot- 
ing discrimination  for  a  year  or  two  or  health  problems  for  a  year 
or  two,  or  what  have  you.  The  availability  of  fees  would  free  us  from 
that  problem.  Fully  half  our  staff  works  on  problems  of  employment 
discrimination  and  the  only  reason  we  can  devote  such  a  dispropor- 
tionate amount  of  time  and  effort  to  that  is  that  those  efforts  can 
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become  almost  self-supporting  because  Congress  has  provided  that 
fees  be  shifted  in  title  VII  cases.  I  would  like  to  add  one  thing.  The 
quality  of  lawyers  in  a  field  can  be  greatly  affected  by  fee  shifting. 
The  availability  of  fees  under  title  VII,  for  example,  has  led  to  the 
development  of  a  highly  skilled  group  of  specialist  lawyers  who  have 
moved  that  law  far  from  where  it  was  when  the  statute  was  passed. 

Second,  a  lot  of  our  efforts  are  devoted  to  getting  other  people  in- 
volved in  pro  bono  activities.  For  example,  the  lawyers  committee 
has  a  program  called  the  one  percent  program  in  which  we  try  to  get 
a  number  of  lawyers  and  firms  to  devote  1  percent  of  their  billable 
time  for  a  given  year  to  p7'o  bono  cases.  If  the  fees  were  available 
not  only  would  those  firms  see  that  they  were  not  about  to  lose  sub- 
stantial amounts  of  money  but  we  would  have  more  staff  people  to 
work  with  those  firms,  both  lawyers  and  other  supporting  personnel. 
There  would  be  far  fewer  limits  to  the  kinds  of  activities  that  we 
would  engage  in  to  make  our  work  most  effective. 

Senator  Tunnet.  The  National  Institute  for  Consumer  Justice  Re- 
port released  on  September  28,  1973,  recommends  that  successful 
plaintiffs  should  get  fees  as  a  matter  of  course  unless  the  court  feels 
that  the  plaintiffs'  lawyer  is  engaged  in  unfair  or  unethical  activi- 
ties. It  also  recommends  that  the  defendant  be  awarded  fees  only 
where  a  plaintiff's  case  was  frivolous,  and  I  would  assume  all  of  you 
would  concur  with  that  recommendation  and  perhaps  even  go  a  little 
bit  farther. 

Mr.  Derfner.  I  would  go  farther  and  I  think  Congress  has  gone 
farther.  Congress  has  passed  three  or  four  statutes  that  provide  spe- 
cifically for  defendants  to  get  fees  in  commercial  areas,  mostly  where 
the  plaintiff  has  brought  frivolous  cases,  and  there  are  a  few  other 
statutes  in  which  Congress  has  said  the  prevailing  party  gets  fees, 
but  by  far  the  vast  majority  of  the  statutes  Congress  has  passed  pro- 
viding for  fee-shifting  say  specifically  if  you  bring  a  suit  under  the 
statute  and  you  win  you  get  fees.  In  other  woi'ds,  there  is  no  provision 
for  defendants  to  recover  fees  in  most  of  the  statutes  Congress  has 
passed. 

Senator  Tunney.  Well,  I  want  to  thank  all  of  you  for- 

Mr.  Bamberger.  Could  I  add  one  thing  which  may  write  me  out  of 
the  legal  profession  ?  I  do  not  believe  that  it  is  the  responsibility  of 
the  medical  profession  to  provide  medical  care  for  those  who  can't 
afford  it  and  I  don't  believe  it  is  the  responsibility  of  the  profession  to 
provide  legal  assistance  for  those  who  cannot  afford  it,  but  I  do  think 
that  the  bar  may  have  a  higher  responsibility  than  other  citizens. 
We  say  we  have  it  in  our  code  of  professional  responsibility.  We  at 
the  bar  do  receive  a  public  subsidy.  We  and  our  clients  are  subsidized 
by  the  clerks  and  the  judges  and  the  courthouses  that  are  supplied 
with  public  funds. 

There  are  some  examples  of  bar  associations  which  have  by  one 
form  or  another  assessed  lawyers  to  support  public  interest  law  firms. 
I  think  that  ought  to  be  encouraged.  I  think  you  should  even  con- 
sider the  possibility  of  a  kind  of  public  assessment. 

I  am  the  senior  here,  I  guess  I  can  go  back  in  old  history.  Some 
years  ago  when  I  first  came  to  the  bar  I  learned  about  the  "flower 
fund."  In  every  case  that  was  litigated  in  the  courts  in  Baltimore, 
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there  was  an  appearance  fee.  When  the  case  was  concluded  the  lawyer 
received  a  notice  that  he  should  come  to  the  clerk  and  get  his  ap- 
pearance fee.  It  was  a  $5  fee  that  was  part  of  the  cost  assessed  against 
the  losing  party.  The  winner  got  $5.  But  when  you  went  to  get  it 
you  signed  a  receipt  for  $5  and  you  received  $4.50  and  it  went  to  what 
I  was  told  was  the  "flower  fund."  When  people  in  the  clerk's  office 
got  sick  they  sent  them  flowers.  They  could  buy  a  hell  of  a  lot  of 
flowers.  It  would  also  provide  a  good  deal  of  legal  services  if  there 
was  a  kind  of  assessment  which  really  is  not  directly  an  assessment 
on  the  litigating  lawyer  but  is  an  assessment  on  the  party  who  can 
afford  to  litigate.  Is  a  kind  of  repayment  by  him  of  the  subsidy  that 
the  state  gives  him  in  supplying  him  with  the  judicial  machinery 
and  the  judicial  building  and  he  helps  to  pay  for  that  subsidy  and 
that  money  is  used  to  provide  the  advocacy  that  other  people  can't 
buy  in  order  to  use  the  public  facility  for  which  they  contribute  also. 

That  is  the  rationalization  to  justify  it. 

Senator  Tunney.  I  want  to  thank  all  of  you  for  the  testimony  that 
you  have  given  today.  I  personally  have  found  it  very  enlightening. 
Unfortunately  I  have  not  had  the  opportunity  in  the  past  to  get  into 
the  subject  in  the  depth  that  I  would  like.  Because  I  perceived  it  as 
a  significant  problem,  I  am  hopeful  that  as  a  result  of  these  hearings 
we  will  be  able  to  develop  some  meaningful  legislation  that  will  give 
greater  redress  of  grievance  to  our  citizens  and  at  the  same  time  get 
through  the  Congress.  I  don't  want  to  be  a  party  to  frivolous  legisla- 
tion that  dies  in  Subcommittee. 

But  I  think  that  this  has  been  a  most  interesting  discussion  not 
only  from  the  point  of  view  of  the  witnesses  at  the  table  now,  but 
the  previous  witnesses.  I  want  to  thank  you  all  for  spending  the  time 
in  preparing  your  testimony. 

The  hearings  will  continue  tomorrow  at  9  :30,  here,  on  this  same 
subject. 

[Whereupon,  at  12  :40  p.m.,  the  Subcommittee  recessed  to  reconvene 
at  9:35  a.m.,  Friday,  October  5,  1973.] 
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FRIDAY,   OCTOBER   5,    1973 

U.S.  Senate, 
Subcommittee  on  Representation  of  Citizen  Interests 

OF  THE  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  Subcommittee  met,  pursuant  to  notice,  at  9:35  a.m.,  in  room 
2228,  Dirksen  Senate  Office  Building,  Senator  V.  Tunney  (chairman) 
presiding. 

Present:  Senator  Tunney  (presiding). 

Also  present :  Jane  Frank,  chief  counsel ;  Neil  Levy,  assistant  coun- 
sel;  Joseph  Dawhare,  minority  counsel;  Ann  Hennigan,  chief  clerk; 
and  Matthew  Schneider,  staff  assistant. 

Senator  Tunney.  Today  we  continue  our  investigation  of  the  sub- 
ject of  legal  fees  and  its  effect  on  the  availability  representation  to 
previously  unrepresented  segments  of  the  public,  as  well  as  its  effect 
on  the  business  interests  and  others. 

Yesterday  we  heard  extensive  testimony  from  attorneys  on  behalf 
of  a  wide  variety  of  plaintiffs^Mexican-Americans  displaced  by  the 
construction  of  a  highway,  Indians,  environmentalists,  people  de- 
prived of  their  rights  to  equal  protection;  poor  people  and  the 
mentally  ill. 

One  common  threat  existed  in  the  cases  of  all  of  these  plaintiffs: 
before  the  advent  of  the  public  interest  or  government  subsidized 
attorney,  they  had  no  way  to  get  legal  representation  to  vindicate 
their  rights.  At  the  same  time,  one  common  thread  existed  among 
all  of  the  attorneys;  they  were  able  to  afford  to  take  these  cases  only 
because  the  Government  or  some  private  foundation  or  other  private 
party  made  funds  available  to  them,  or  the  courts  had  awarded  them 
fees  to  be  paid  by  the  defendant  who  had  lost  in  the  suit  they 
brought. 

Today  we  hear  from  business  interests  and  others  about  the  addi- 
tional effects  of  fee-shifting  and  about  the  problems  involved  in  de- 
termining the  amount  of  fees  to  be  awarded  once  the  principle  is 
established. 

Our  first  witness  today  is  Richard  Godown,  general  counsel,  Na- 
tional Association  of  Manufacturers,  Washington,  D.C. 

Welcome.  We  appreciate  your  being  with  us,  Mr.  Godown.  I  want 
to  thank  you  for  accepting  our  invitation  on  relatively  short  notice. 

STATEMENT  OF  RICHARD  GODOWN,  GENERAL  COUNSEL,  NATIONAL 
ASSOCIATION  OF  MANUFACTURERS,  WASHINGTON,  D.C,  ACCOM- 
PANIED BY  SIMON  TUCKER 

INIr.  GonowN.  The  National  Association  of  Manufacturers,  with 
member  companies  of  all  sizes,  in  all  sections  of  the  country,  and 
from  all  sectors  of  American  industry,  is  pleased  to  have  the  oppor- 

(1115) 


1116 

tunity  to  comment  on  the  question  of  court  awards  of  attorneys' 
fees  to  the  prevailing  party  in  litigation.  Any  approach  to  provide, 
in  some  general  way,  for  court  awards  of  attorneys'  fees  is  bound  to 
have  a  particular  impact  on  industrial  and  business  concerns.  Hence, 
the  question  before  the  Subcommittee  here  is  of  more  than  passing 
interest  to  this  association. 

Senator  Tunney's  letter  of  September  24  inviting  testimony  by 
NAM  indicates  that  the  question  of  "court  awards  of  attorneys'  fees 
to  the  prevailing  party  in  litigation"  should  be  considered  from  the 
point  of  view  of  how  this  "development  bears  on  the  ability  of  citi- 
zens to  obtain  adequate  legal  representation."  On  the  broader  prob- 
lem of  adequate  legal  representation,  it  is  common  to  make  various 
references  to  the  dire  difficulties  faced  by  many  people.  I  want  to 
point  out,  preliminarily,  that  these  difficult  problems  are  not  related 
to  the  question  of  awarding  attorneys'  fees  to  the  prevailing  party 
in  litigation. 

For  example,  references  are  made  to  "people  not  being  able  to  get 
legal  questions  resolved";  to  this  unsatisfied  "legal  right  to  redress 
of  grievances  and  injustices";  to  extending  "consumer  protection  to 
the  legal  area" ;  and  the  like.  These  all  tend  to  cast  the  plaintiff  m 
litigation  in  a  sympathy-commanding  light,  as  an  underprivileged, 
aggrieved,  imposed-upon  party.  Of  necessity,  by  contrast,  they  tend 
to  cast  a  pejorative  reflection  "upon  the  defendant  in  litigation.  In- 
dustrial and  business  concerns  tend  to  be  the  defendants  as  against 
the  "socially-aggrieved"  type  of  plaintiff.  Hence,  I  hasten  to  point 
out  that  this  comparison  of  a  good  plaintiff  as  against  a  bad  defend- 
ant is  not  really  what's  involved  in  the  question  of  making  some 
general  provision  for  awarding  attorneys'  fees  to  the  prevailing  party 
in  litigation.  What's  involved  in  a  litigation  situation  is  a  presum- 
ably good-faith  assertion  by  a  plaintiff  that  a  defendant  has  vio- 
lated his  rights;  and  a  presumably  equally  good-faith  assertion  by 
the  defendant  that  he  did  no  such  thing— that  he  violated  no  duty 
owed  to  the  plaintiff. 

Both  plaintiff  and  defendant  are— or  should  be— equal  in  the  eyes 
of  the  law ;  both  should  stand  on  an  equal  footing  before  the  courts. 
Let  me  quote,  in  this  connection,  what  the  judge  said  when  he 
awarded  attorneys'  fees  to  the  plaintiffs  in  the  case  of  La,  Raza 
IJnida  V.  Vol^e,  57  F.R.D.  94  (N.D.  Cal.  1972)  : 

We  cannot  emphasize  enough  that  in  granting  this  motion,  the  purpose  is 
not  to  saddle  \\w  losing  party  with  the  financial  burden  in  order  to  punish 
him.  rather  we  shift  the  financial  burden  in  order  to  effectuate  a  strong  con- 
gressional policy.   [At  p.  102.] 

So,  in  the  words  of  Mae  West :  "Goodness  had  nothing  to  do  with 
it" ;  nor  did  badness. 

Incidentally,  La  Raza  Unida  ^  is  the  decision  which  has  spawned  a 
spate  of  curi'ent  discussions  on  the  question  now  before  this  Subcom- 
mittee. I  shall  refer  to  it  hereafter  as  simply  La  Raza.  I  should  take 
the  opportunity  at  this  point  to  note  for  you  that,  while  this  testi- 
mony was  framed,  or  at  least  "finalized,"  after  a  quick  reading  of  the 
current  law  review  and  other  material  on  court  awards  of  attorneys' 


1  Set  forth  in  full  at  p.  1326. 
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fees,  time  available  after  receiving  the  Subcommittee's  call  did  not 
permit  the  kind  of  careful,  slowly-simmered  preparation  of  the  Asso- 
ciation's comments  which  w^e  like  to  engage  in. 

Mr.  Tucker  and  I  were  discussing  on  the  way  up,  the  possibility  of 
a  law  review  article  along  the  lines  of  inquiry  we  are  directing  our- 
selves to  this  morning  and  indeed,  if  the  gods  are  kind  to  us  and 
we  find  time,  we  will  be  most  pleased  to  submit  that  for  the  record. 

Senator  Tunney.  Yes,  We  appreciate  that.  Our  record  will  be  closed 
30  davs  after  this  hearing,  w^hich  will  mean  November  6. 

So  if  you  have  a  draft  of  it  before  then,  w^e  would  appreciate  hav- 
ing it.  If  not,  we  will  just  have  to  wait  until  we  hold  new  hearings. 

Mr.  GoDOw^N.  We  will  do  our  level  best.  Senator. 

Senator  Tunney.  Thank  you. 

Mr.  GoDOWN.  Within  the  general  context  of  peoples'  representa- 
tional needs  and  deficiencies,  there  is  a  tendency  to  make  reference  to 
citizens'  difficulties  with  bureaucracy,  and  to  deprivations  of  consti- 
tutional rights  of  persons.  I  would  note  that  such  references  apply 
to  governmental  actions — of  commission  and  of  omission — not  to  the 
litigation  relationship  between  private  parties.  In  our  view,  the  solu- 
tion to  problems  in  this  governmental  connection  lies  in  use  of  the 
ombudsman,  in  application  of  proper  administrative  due  process,  and 
the  like.  As  will  be  mentioned  further  below.  La  Rnza  was  an  action 
by  private  citizens  against  governmental  units,  that  is,  the  Federal 
Government  is  presently  immune  from  award  of  any  kind  of  court 
"costs"  against  it,  as  the  legal  literature  points  out.  At  any  rate,  the 
judge's  opinion  in  La  Raza  makes  this  interesting  statement : 

Responsible  representatives  of  the  public  should  be  encouraged  to  sue,  par- 
ticularly where  governmental  entities  are  involved  as  defendants.  As  the  amicus 
brief  points  out.  only  private  citizens  can  be  expected  to  "guard  the  guard- 
ians,"  [At  pp.  100-101] 

The  notions  of  "responsible  representatives  of  the  public"  and  of  en- 
couraging suits,  in  the  first  sentence  above,  seems  to  apply  more 
against  governmental  defendants  than  against  private  defendants. 
The  point  is  further  made  in  the  opinion  that,  often,  governmental 
units  would  not  be  available  to  bring  suit  because  those  units  would 
be  the  defendants  in  the  suit.  All  of  this  points  out  that  the  real 
problems  which  generate  consideration  of  awards  of  attorneys'  fees 
have  to  do  with  the  citizen's  relationship  to  his  government;  not  so 
much  with  the  litigational  relationship  between  private  parties.  In 
this  citizen-government  context,  I  would  like  to  suggest  in  passing, 
remedies  for  problems  connected  with  bringing  litigation  may  bet- 
ter lie  in  devices  other  than  awarding  attorneys'  fees  to  the  success- 
ful plaintiff. 

In  the  background  of  discussions  of  representational  difficulties  en- 
countered by  people,  it  is  common  to  lay  stress  on  difficulties  faced 
by  people  in  securing  adequate  legal  help  at  fees  that  are  not  too 
high.  Respectfully,  I  would  like  to  suggest  a  point  of  logic  here.  If 
an  attorney  requires  a  retainer,  he  will  not  take  the  case  on  a  con- 
tingent basis,  his  fee  to  come  to  him  only  if  the  suit  is  successful ; 
if  an  attorney  works  on  a  contingent  basis,  what  he  usually  has  in 
mind  is  a  percentage  of  a  damages  award,  not  an  award  of  attorneys' 
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fees  by  a  judge.  How,  then,  would  provision  for  awarding  attorneys' 
fees  to  the  successful  litigant  enhance  the  availability  of  attorneys 
or  lower  their  fees? 

Let  me  now  deliver  an  overall  judgment  against  an  approach  that 
would  make  some  kind  of  general  provision  for  award  of  attorneys' 
fees  to  the  successful  party  in  litigation.  What  I  particularly  want 
to  stress  at  this  point  is  how  extreme  a  departure  such  an  approach 
would  be  from  prevailing  and  modern-day  practice  in  courtroom  liti- 
gation, even  as  updated  by  the  La  Raza  ruling.  La  Raza  pulls  the 
up-to-today  thinking  on  this  matter  together.  The  judge  points  out 
there  that  there  are  three  different  bases  which  have  been  used  for 
awarding  attorneys'  fees. 

Perhaps  the  most  common,  relatively  speaking,  is  the  "obdurate 
defendant"  situation ;  where  the  defendant  engages  in  obdurately  bad 
faith  behavior.  Here,  the  judge's  award  of  attorneys'  fees  to  the 
plaintiff — providing  he  prevails — is  punitive.  It  is  as  though  the 
judge  is  awarding  a  measure  of  punitive  damages  to  the  prevailing 
plaintiff.  Perhaps  a  more  relevant  way  of  looking  at  it  is  as  though 
the  judge  is  making  a  damages  award  to  the  plaintiff  for  malicious 
abuse  of  process  by  the  defendant.  We  know,  of  course,  that  malicious 
abuse  of  process  is  generally  thought  of  in  connection  with  plaintiffs 
bringing  improvident  suits.  However,  where  a  defendant  knows,  or 
should  know,  that  he  is  at  fault,  but  nevertheless  forces  the  plain- 
tiff to  go  to  court,  it  can  be  rationally  said  that  the  defendant  is 
guilty  of  abuse  of  judicial  process  by  calling  it  into  play  when  he 
should  have  known  better.  In  any  event,  the  "obdurate  defendant" 
approach  does  not  need  any  new  provision  for  awards  of  attorneys' 
fees  to  the  prevailing  party — plaintiff,  that  is — in  a  litigation;  for 
the  courts  already  exercise  this  power.  What  might  be  considered, 
to  turn  the  situation  around,  is  whether  courts  shouldn't  award  at- 
torneys' fees  to  successful  defendants  as  part  of  the  award  of  costs 
at  the  end  of  a  suit;  without  requiring  the  defendant  to  institute  a 
separate  suit  for  malicious  abuse  of  process. 

The  second  basis  that  has  been  used  by  courts  for  awarding  at- 
torneys' fees  is  the  "common  fund  theory."  In  this,  the  court  forces 
the  various  beneficiaries  of  a  plaintiff's  successful  suit  to  share  the 
attorneys'  fees  sustained  by  the  plaintiff,  awarding  such  fees  out  of 
a  "common  fund"  if  any  resulted  from  the  litigation.  This  approach 
lias  been  particularly  used  in  stockholder  derivative  suits,  where, 
it  might  be  noticed,  the  total  mass  of  plaintiffs  and  beneficiaries — 
that  is,  the  total  body  of  stockholders — really  equals  the  defendant, 
which  is  the  corporation  as  a  whole.  In  any  event,  the  "common 
fund"  approach  does  not  involve  awards  of  attorneys'  fees  against 
defendants.  I,  therefore,  suggest  that  it  is  not  really  relevant  to  the 
subject  under  discusion  here. 

The  third  basis  for  present-day  court  awards  of  attorneys'  fees 
is  on  the  theory  that  the  successful  plaintiff  has  served  the  commu- 
nity as  a  "private  attorney  general,"  presumably  accomplishing 
things  that  the  real  attorney  general  should  have  tackled.  For  appli- 
cation of  this  approach,  there  must  be  a  widespread  effect  in  bene- 
fiting many  persons;  there  must  be  a  substantial  effect  in  effectuating 
strong  or  important  governmental — that  is  to  say,  congressional — 
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policy;  and  there  must  be  a  need  for  a  private  party  to  bring  the 
action,  since  no  governmental  party  is  available  to  do  so.  The  third 
factor  above  fairly  suggests  that  the  defendant  in  such  a  situation 
must  be  a  governmental  unit,  since  it  is  in  that  situation  that  a  gov- 
ernment unit  will  not  be  available  to  sue  itself.  As  pointed  out  by  a 
(luotation  from  La  Raza  previously,  the  judge  in  that  case  also 
fairly  suggested  that  court  awards  of  attorneys'  fees  on  the  "private 
attorney  general"  basis  were  relevant  only  where  governmental  units 
were  the  defendants. 

By  contrast — and  very  sharp  contrast,  at  that — provision  on  some 
general  basis  for  awards  of  attorneys'  fees  would  project  such  awards 
a  very  extreme  distance  beyond  current  practice.  Moreover,  such 
awards  would  have  an  extremely  punitive  eflfect  as  against  private 
nongovernmental  defendants,  including  industrial  and  business  de- 
fandants.  Against  such  defendants,  they  would  carry  the  award 
against  the  obdurate  defendant  over  into  situations  where  there  was 
no  bad  faith  on  the  part  of  a  defendant,  and  where  the  defendant 
has  not  maliciously  called  into  play  the  judicial  process  by,  in  effect, 
saying  to  the  righteous  plaintiff:  "Sue  me!  I  know  I'm  wrong;  but 
I'm  not  making  you  whole  unless  and  until  you  go  to  court  and  get 
a  court  to  tell  me  so."  As  pointed  out  previously  by  a  quotation  from 
La  Liaza,  the  judge  in  that  case  stated  that  he  "cannot  emphasize 
enough"  that  his  award  of  attorneys'  fees  had  for  its  "purpose  .  .  . 
not  to  saddle  the  losing  party  with  the  financial  burden  in  order 
to  punish  himself" ;  but  rather  to  "shift  the  financial  burden  in  order 
to  effectuate  a  strong  congressional  policy."  In  the  context  of  these 
words,  it  is  not  believable  that  the  court  would  have  awarded  at- 
torneys' fees  against  a  private  nongovernmental  defendant.  The  opin- 
ion in  the  La  Raza  decision  clearly  reveals  that  what  the  court  did 
was  to  make  an  appropriation  of  governmental  funds  to  pay  attor- 
neys' fees  for  a  plaintiff  who  had  accomplished  a  public  purpose 
that  the  government  should  have  carried  out  on  behalf  of  a  large 
body  of  public  beneficiaries.  It  is  inconceivable,  from  the  tenor  or 
La  Raza,  that  the  court  would  have  made  such  an  award  against 
a  private  good-faith  defendant  not  possessed  of  the  responsibility 
to  execute  public  governmental  functions.  In  the  light  of  this,  it  is 
fair  to  say  that  a  provision  on  some  general  basis  for  court  awards 
of  attorneys'  fees  would  be  a  very  extreme  measure,  of  highly  puni- 
tive effect — and  therefore  a  very  bad  piece  of  social  policy  to  en- 
gage upon. 

Moreover,  the  idea  of  providing  on  some  general  basis,  rather 
than  in  terms  of  specifically  circumscribed  circumstances,  for  awards 
of  attorneys'  fees  to  prevailing  litigants  immediately  raises  opera- 
tional problems.  For  one  thing,  which  cases  will  it  apply  to?  Will 
it  apply  to  all  cases,  or  only  to  a  class  of  cases  denominated  as 
public  interest  cases?  If  the  latter,  who  will  determine  which  is  a 
public  interest  case;  and  by  what  standards  will  this  determination 
he  made?  Will  the  trial  judge's  discretion  be  brought  into  play;  and 
is  the  trial  judge's  discretion  adequate  for  a  determination  which  is 
not  really  a  judicial  process  matter?  Will  both  parties,  plaintiff  and 
defendant,  be  eligible  for  award  of  attorneys'  fees  if  successful  in 
suit  or  in  defense  ?  If  so,  will  anything  have  been  accomplished  ?  Fur- 
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thermore,  the  business  defendant  will  often  not  be  able  to  recover 
such  an  award  from  a  financially  thin  or  indigent  plaintiff;  hence, 
there  would  be  need  for  a  system  of  posting  bond  to  assure  payment 
of  attorneys'  fees  by  an  unsuccessful  plaintiff.  This  would  deter  liti- 
gation rather  than  encourage  meritorious  litigation.  If  only  the  plain- 
tiff would  be  eligible  for  award  of  attorneys'  fees,  as  is  strongly 
suggested  in  the  past  history  and  the  current  discussion  of  this 
matter,  there  would  clearly  be  some  problems  of  unconstitutional  dis- 
crimination in  the  offing — problems  that  are  not  involved  if  awards 
are  made  on  specific  justified  bases,  such  as  the  obdurate  defendant 
basis.  If  the  judge  is  allowed  to  decide  in  his  discretion,  what  stand- 
ards could  be  spelled  out,  other  than  the  legally  irrational  one  of 
whether  one  party  or  the  other  seems  to  be  the  good  guy  or  the 
bad  guy. 

There  are  various  specific  difficulties  with  a  proposal,  on  some  gen- 
eral basis,  for  court  awards  of  attorneys'  fees  to  the  party  prevail- 
ing in  litigation.  I  will  quickly  mention,  in  summary  form,  the 
main  ones: 

1.  As  has  been  indicated,  this  remedy  is  not  directed  at  the  prob- 
lem to  be  solved ;  namely :  The  lack  of  availability  of  adequate  legal 
counsel  services  at  reasonable  fees.  It  is  an  after-the-fact  remedy — 
after  a  party  has  surmounted  the  hurdle  of  securing  adequate  legal 
representation;  and  provides  no  remedy  for  the  party's  problem  of 
securing  adequate  legal  representation  before  the  case  even  begins. 

2.  It  is  an  erratic  device  because  it  arbitrarily  rewards  the  plain- 
tiff who  wins.  In  many  cases,  the  plaintiff  who  wins  is  not  a  meri- 
torious plaintiff ;  and,  in  many  cases,  the  plaintiff  who  is  meritorious 
does  not  win.  Winning  or  losing  a  suit  brought  by  a  plaintiff  de- 
pends on  many  factors,  many  of  them  arbitrary  and  accidental, 
such  as  availability  of  evidence.  Among  them  is  the  factor  of  which 
plaintiff  can  afford  the  better  legal  representation  in  the  first  place. 

3.  As  far  as  the  defendants  who  might  be  taxed  with  such  costs 
are  concerned,  the  burden  falls  unequally.  A  suit  by  a  party  is  likely 
to  be  as  large  against  a  small  defendant  without  much  financial  re- 
sources as  against  a  large  lefendant  with  substantial  financial  re- 
sources. But,  the  large  defendant  can  bear  the  burden  of  an  award  of 
attorneys'  fees  more  easily  than  the  small  defendant,  who  may  be 
decimated  by  such  an  award. 

4.  It  is  argued  that  the  lone  individual  needs  some  help  as  against 
the  powerful  business  entity,  in  many  cases.  What  is  forgotten  is  that 
the  powerful  business  entity  must  face  possible  attacks  from  many, 
many  individuals.  The  larger  the  business  entity,  the  greater  the  nu- 
merical potential  for  multitudinous  suits  against  it. 

5.  Providing  for  awards  of  attorneys'  fees  will  tend  to  increase 
greatly  the  fees  secured  by  attorneys  from  litigants.  It  will  there- 
fore not  redound  to  the  benefit  of  the  plaintiff-litigants,  so  much  as 
that  of  the  attorneys.  Moreover,  such  an  approach  will  be  likely  to 
result  in  padding  the  fee-costs  of  suits. 

6.  Other  mechanisms  are  available  that  can  more  reasonably  and 
rationally  accomplish  the  objectives  desired,  in  place  of  awards  of 
attorneys'  fees,  such  as: 
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a.  Public  interest  law  firms. 

b.  Legal  aid  and  legal  assistance. 

c.  Bar  association  referral  systems. 

d.  Use  of  law  students  effectively. 

e.  Use  of  para-legal  help  to  cut  the  costs  of  attorney  services — 
with  development  of  effective  systems  for  training  para-legal  per- 
sonnel. 

f.  Public  interest  contributions  of  time  by  established  lawyers — 
with  time  off  from  having  to  serve  as  public  defenders  in  criminal 

trials. 

g.  Use  of  already-existing  regulatory  programs  and  Government 

agencies. 

h.  Provisions  for  better  access  to  small  claims  courts  by  increasing 
the  number  of  such  courts  and  increasing  the  dollar  size  of  the  cases 
they  can  handle. 

7.  Business  firms  already  bear  unduly  heavy  burdens  incident  to 
so-called  "public  interest"  suits,  such  as  class  actions  (in  many  cases 
where  no  proper  legal  basis  exists  for  such  class  action),  and  loose 
improper  litigation,  such  as  where  standing  to  sue  does  not  really 
exist.  Even  where  a  suit  is  groundless  there  are  nevertheless  heavy 
legal  fees  in  defending  against  such. 

I  would  add  this  point.  Senator  Tunney.  We  feel  that  not  every 
dispute  should  be  litigated  nor  require  a  lawyer  going  to  court.  In 
fact,  going  to  court  ought  to  be  a  last  resort. 

For  the  various  reasons  reflected  in  the  above  commentary,  this 
association  would  strongly  urge  that  alternative  approaches  to  meet- 
ing the  legal  representation  needs  of  American  people  be  sought  and 
looked  to. 

Senator  Tunney.  Thank  you  very  much  for  your  statement. 

I  have  a  number  of  questions  which  I  would  like  to  address  to 
you.  I  had  the  opportunity  yesterday  to  hear,  as  I  indicated  in  my 
opening  remarks,  from  lawyers  who  have  represented  the  public  in- 
terest and  are  supported  by  foundations  or  governmental  funds  in 
so  doing.  One  of  the  things  that  came  up  yesterday  was  the  suggestion 
that  this  country  is  one  of  the  few  countries,  if  not  the  only  country 
in  the  world,  that  does  not  award  attorneys'  fees  to  victorious  plain- 
tiffs. It  was  suggested  the  reason  for  this  was  that  at  the  time  that 
our  judicial  system  was  developing,  it  was  determined  that  it  would 
be  best  not  to  discourage  low  suits  by  saddling  the  losing  party  with 
attorneys'  fees. 

Now,  I  am  interested  in  your  observations  as  to  why  you  feel  that 
fee-shifting  in  the  United  States  would  provide  such  an  onerous  bur- 
den on  industry  that  it  in  fact  would  be  intolerable,  when  in  other 
countries  of  the  world,  including  industrialized  countries,  victorious 
plaintiffs  do  receive  attorneys'  fees.  When  you  take  a  look  at  the 
European  Common  Market  and  Canada,  private  enterprise  seems  to 
be  flourishing  and  corporations  seem  to  be  prospering. 

Mr.  GoDOWN.  I  would  address  myself  to  your  general  question  this 
way.  Why  if  the  system  works  in  Europe,  for  instance,  would  it 
then  by  inference  not  work  here.  I  would  suggest  perhaps  that  the 
European  stockholders  have  been  encouraged  to  expect  less  of  a  re- 
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turn,  if  you  will.  If  there  is  going  to  be  an  extra  cost  on  the  cor- 
poration, then  that  cost  is  going  to  have  to  come  out  of  the  pockets 
of  all  of  the  owners  of  the  corporation.  That  is,  by  definition  the 
stockholders. 

Anything  to  add,  Mr.  Tucker. 

Mr.  Tucker.  Nothing. 

Senator  Tunney.  One  of  the  things  that  we  heard  yesterday  from 
our  witnesses  was  that  the  Government  has  decided,  as  a  matter 
of  policy,  to  subsidize  corporate  litigation,  whereas  a  private  indi- 
vidual who  is  bringing  an  action  in  the  public's  interest  against  the 
corporation  is  not  so  subsidized. 

The  statement  was  made  that  litigation  fees  can  be  written  off 
one's  taxes  if  you  are  a  corporation,  and  you  can  pay  $300  an  hour 
to  an  attorney;  you  can  pay  $500  an  hour  to  an  expert  witness;  an 
attorney  can  stay  in  the  plushest  hotels  and  eat  the  finest  foods  while 
you  are  litigating  the  case.  All  of  this  is  written  off  and  50  percent, 
of  course,  is  charged  to  Uncle  Sam.  AAHiereas  the  plaintiff  has  to  pay 
his  attorney's  fees  without  the  same  advantageous,  taxwise — particu- 
larly if  it  is  an  indigent  or  relatively  indigent  plaintiff  who  does  not 
enjoy  the  same  tax  advantages  that  would  be  enjoyed  by  a  relatively 
prosperous  corporation. 

Now,  what  are  your  thoughts  on  that  ? 

Let  me  just  say",  to  finish  the  thought,  perhaps  fee-shifting  would 
give  to  a  plaintiff  the  opportunity  to  enjoy  some  of  the  same  advan- 
tages that  presently  accrue  to  corporate  defendants. 

Mr.  GoDOWN.  I  am  inclined  to  begin  my  answer  by  saying  yes,  I 
have  stopped  beating  my  wife,  but  I  won't.  I  would  answer  in  this 
fashion.  I  think  tliat  defending  your  com]:)any,  so  to  speak,  against 
legal  suits  is  considered  an  ordinary  and  necessary  cost  of  doing 
business.  The  company  has  no  choice  about  this,  the  suit  is  brought 
against  them  and  therefore  they  must  undertake  a  legal  defense. 
Now,  the  plaintiff  has  a  choice— he  can  either  sue  or  not  sue.  He 
can  decide 

Senator  Tuxxey.  What  if  his  health  is  endangered?  Say  that  you 
have  a  situation  where  a  chemical  company  is  dumping  toxic  sub- 
stances into  a  stream,  and  this  particular  plaintiff  lives  downstream 
and  he  feels  that  there  is  a  substantial  danger  that  his  own  health 
or  his  children's  health  could  be  endangered  either  because  they  are 
swimming  in  the  river,  or  because  the  toxic  substances  are  perculating 
into  the  table  water  and  he  draws  his  water  from  the  well.  And 
therefore  he  is  endangered  and  he  brings  suit.  Sure,  he  has  a  choice 
of  bringing  it  or  not  bringing  it,  but  in  effect  he  is  bringing  it  be- 
cause he  wants  to  protect  his  health. 

So,  if  you  could  just  use  that  as  an  example. 

Mr.  GoDOWN.  All  right.  If  you  will,  Senator,  then  you  changed 
the  example.  We  are  no  lonoer  talking  about  a  business  defendant. 
T  think  we  are  talking  perhaps  about  a  governmental  defendant, 
because  it  seems  to  me  the  easiest  recourse  for  the  citizen  involved 
is  to  go  to  the  local  pollution  authority,  to  go  to  EPA  on  a  national 
basis,  to  go  to  the  public  authorities,  and  insist  that  they  take  action 
under  the  statutes  which  now  exist,  both  federally  and  rather  broadly 
in  the  States. 
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Senator  Tunney.  But,  you  see,  in  that  statute  we  provided  that  if 
tlie  Government  does  not  take  action,  there  is  a  right  to  a  citizen 
action  in  the  courts  and  that  was  put  in  the  law.  And  I  happened 
to  be  one  of  the  authors  of  the  bill,  so  I  know  it  was  in  the  law.  The 
reason  we  put  it  there  was  because  we  felt  there  would  be  some  govern- 
mental entities  that  perhaps  would  not  be  prepared  to  utilize  govern- 
mental authority  to  bring  a  court  action  or  utilize  the  provisions  of  the 
bill  and  stop  that  kind  of  a  nuisance  from  occurring. 

And  I  think  it  is  fair  to  say  that  the  corporate  defendant  may  charge 
off  any  litigation  expenses  that  it  has  against  its  taxes,  even  assuming 
now,  for  point  of  argument,  that  the  corporate  defendant  is  in  the 
wrong.  Assuming  that  it  is  in  the  wrong,  it  still  has  the  right  to  do 
that. 

Now,  the  question  is  then,  shouldn't  we  in  some  way  try  to  balance 
out  the  interests  between  the  party-plaintiff  and  the  party-defendant 
by  having  fee-shifting  in  the  case  of  a  victorious  plaintiff? 

'  Mr.  GoDowN.  I  don't  think  that  fee-shifting  would  produce  that 
result.  You  are  talking  about  a  party-plaintiff  w^ho  is  unable,  in  your 
example,  to  get  appropriate  action  out  of  the  appropriate  govern- 
mental unit  and  therefore  he  must  rely  on  his  owni  sources. 

Now,  how  does  he  do  this?  He  finds  an  attorney  either  who  is 
walling  to  take  the  case  on  a  contingency  basis  or  he  finds  an  attor- 
ney who  will  take  the  case  on  a  retainer,  if  he  can  afford  a  retainer. 

I  don't  know  how  the  fee-shifting  would  change  the  situation. 
How  would  providing  for  attorney  fees  by  successful  plaintiff  cause 
an  attorney  to  come  forward  where  he  would  not  otherwise  come 
forward  ? 

Senator  Tuxxet.  On  a  contingency  fee  basis,  if  the  attorney  won 
the  case,  he  would  get  his  litigation  fees  paid  for. 

Mr.  GoDowN.  But  that  is  exactly  the  point,  if  you  will,  and  I 
don't  mean  to  be  contentious  or  argumentative,  but  this  is  the  point 
we  are  trying  to  develop  in  our  testimony.  If  the  attorney  is  willing 
to  take  the  case  on  the  contingency  fee  basis,  that  means,  ordinarily, 
as  the  laws  exist  now,  he  will  share  in  the  award.  If  we  ever  indeed 
have  some  fee  shifting  legislation,  it  means  he  won't  share  in  the 
award,  but  he  will  get  compensation  which  is  an  extra  cost  the  cor- 
poration would  have  to  pay,  again  to  use  your  example. 

So  all  we  are  talking  about  really  is  a  larger  award  for  the  plain- 
tiff and  perhaps  more  money  for  the  attorney.  We  are  not  talking 
about  the  absence  of  legal  representation  for  an  indigent  plaintiff. 

Senator  Tunney.  Let's  say  he  is  not  asking  for  damages  in  his 
prayer;  let's  just  say  he  is  asking  for  injunctive  relief  but  he  can't 
afford  an  attorney.  The  corporate  defendant  is  able  to  charge  off  its 
legal  defenses  to  the  taxpayers,  but  there  is  no  such  benefit  to  the 
plaintiff. 

]\Ir.  GoDOw^N.  I  would  say  in  that  case  we  are  talking  about  a  rela- 
tively circumscribed  circumstance,  not  an  awfully  long  legal  pro- 
cedure and  he  should  have  recourse  to  public  interest  law  firms  or 
public  interest  attorneys. 

Senator  Ttjnney.  Biit  public  interest  law  firms,  unfortunately,  for 
the  most  part  represent  about  1  to  2  percent  of  the  total  number  of 
attorneys  practicing  before  the  bar  and  their  funding  is  short ;  they 
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can't  possibly  bring  all  of  the  suits  that  they  would  like  to  bring. 
And  in  the  case  of  legal  service  attorneys,  they  can  only  defend  the 
totally  indigent  people  that  have  less  than  $4,000  for  a  family  of 
four,  I  think  the  present  rule  is. 

Yet,  there  are  many  people  who  earn  $8,000-$20,000,  who  cannot 
afford  to  pay  $5,000  in  attorneys'  fees  in  order  to  get  an  injunction, 
or  if  it  is  a  complicated  case,  $50  to  $150-$200  thousand  dollars.  I 
can't  imagine  that  you  are  saying  that  their  rights  should  go  unpro- 
tected. Further,  how  can  they  protect  their  rights  unless  there  is  a 
chance  in  some  way  to  have^  their  attorneys'  fees  paid  for  if  they 
are  victorious? 

Mr.  GoDOWN.  Yes,  sir.  Are  we  not  in  fact  talking  about  a  situation 
where  the  net  result  would  be  that  the  corporate  defendant  would 
wind  up  with  out-of-pocket  costs  and  a  shifted  fee,  assuming  a  suc- 
cessful suit,  because  a  governmental  entity  had  failed  to  do  its  job? 

Senator  Tunnet.  Well,  that  was  just  one  example.  There  are  ex- 
amples in  which  you  would  have  a  claim  against  a  corporate  de- 
fendant in  which  you  do  not  have  a  governmental  agency  with  the 
responsibility  for  enforcing  the  law.  A  typical  example,  I  suppose, 
would  be  where  a  private  homeowner  is  suddenly  confronted  with  an 
action  by  a  corporate  defendant  in  which  the  corporation  was  plan- 
ning to  put  in  a  nuisance  next  door  to  their  home.  There  Avere  no 
Federal  or  State  laws  applicable,  and  where  the  plaintiff  would  have 
to  bring  his  own  action  on  behalf  of  himself  and  his  neighbors, 
perhaps,  in  order  to  protect  his  interests. 

Assuming  that  it  is  public  policy  not  to  use  taxpayers'  dollars  to 
advantage  one  side  or  another  in  such  a  dispute,  and  knowing  at 
the  present  time  that  we  do  advantage  the  corporate  defendant  be- 
cause he  can  write  off  50  percent  of  his  costs  against  his  taxes, 
shouldn't  we  have  a  policy  whereby  in  some  way  we  try  to  reimburse 
the  plaintiff  for  his  or  her  fees  if  he  or  she  is  victorious? 

Mr.  GoDOWN.  May  I  attempt  to  answer  a  question  with  a  question, 
which  is  a  favorite  ploy  of  people  in  our  profession. 

Should  there  not  also  be  some  consideration  given  to  the  proposi- 
tion that  if  indeed  it  makes  sense  and  it  works  equity  to  have  a  fee 
shifted  to  the  defendant  where  the  plaintiff  is  successful,  doesn't  it 
follow  then  logically  that  where  the  defendant  is  successful,  and  has 
gone  to  considerable  expense  to  defend  himself,  that  he  should  re- 
cover his  costs? 

Many  groundless,  baseless  suits  are  brought  against  many,  many 
corporations  for  a  variety  of  reasons.  Some  people  like  to  read  their 
names  in  the  newspapers,  I  suspect.  I  think  there  is  a  case  on  record 
where  someone  has  brought  suit  against  General  Motors  on  behalf 
of  all  owners  of  Buick  automobiles  between  the  years  1956  and  1962. 
My  facts  are  probably  wrong  on  that,  but  at  least  there  is  that  kind 
of  a  suit. 

Senator  Tunney.  As  you  know,  the  National  Institute  of  Consumer 
Justice  in  its  report  released  September  28.  1973,  recommended  that 
successful  plaintiffs  get  fees  as  a  matter  of  course,  unless  the  court 
feels  that  the  plaintiff's  lawyer  has  engaged  in  unfair  or  unethical 
activity.  A  defendant  would  be  awarded  fees  only  where  plaintiff's 
case  was  frivolous. 
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So  that  in  the  case  of  a  frivolous  claim,  according  to  this  recom- 
mendation, the  corporate  defendant  would  be  able  to  collect  fees  from 
the  plaintiff. 

I  suppose  the  difference  is  the  difference  in  the  economic  situation 
of  party-plaintiff  and  party-defendant,  and  the  fact  that — and  one 
can  hardly  gainsay  this — we  do,  at  the  Federal  level  give  a  huge 
subsidy  to  corporations  for  their  litigation  costs.  I  don't  know  what 
the  total  price  tag  is  for  litigation  fees  for  all  corporations  in  the 
United  States,  but  I  daresay  it  is  in  the  billions  of  dollars  and  50 
percent  of  that  is  paid  for  by  the  taxpayers. 

Mr.  GoDOWN.  Well,  I  would  not  concede  for  a  moment  that  the  IRS 
provision  wliich  permits  attorneys'  fees  to  be  charged  off  by  defendants 
in  a  legal  suit  as  ordinary  business  expense  are  in  fact  subsidies.  I  view 
them  as  indeed  ordinary  and  necessary  expenses,  because  if  you  don't 
undertake  them,  you  might  very  quickly  be  out  of  business. 

Senator  Tunnet.  I  am  not  suggesting,  and  I  hope  you  don't  take 
from  my  questioning  that  I  am  suggesting,  that  we  pass  legislation 
which  is  going  to  eliminate  the  right  to  charge  off  litigation  fees 
against  taxes.  If  that  is  a  good  idea,  that  is  not  at  the  moment  the 
subject  of  consideration  by  this  Subcommittee.  I  think  that  would  re- 
quire an  entirely  different  set  of  hearings;  and  it  is  obvious  to  me 
that  there  are  many  instances  where  no  one  could  justify  a  claim  that 
the  corporation  should  not  be  able  to  write  off  litigation  fees. 

I  suppose  that  you  could  find  examples  where  it  does  seem  some- 
what unfair  to  allow  the  charging  of  litigation  fees  to  the  taxpayers 
where  the  corporate  officers  have  willfully  violated  the  law  and  then 
in  defending  their  violation  of  the  law,  they  are  able  to  charge  the 
costs  of  litigation  to  the  taxpayers. 

Rut  I  don't  want  to  address  myself  to  that  point  today. 

Mr.  GoDOWN.  Very  well.  INlay  I  say  for  the  record  that  I  would  be 
delighted  to  engage  in  colloquy  with  you  on  that  subject. 

Senator  Tunney.  I  think  that  is  something  separate,  but,  you 
know,  we  have  laws  at  the  Federal  level  in  which  our  Federal  Gov- 
ernment has  decided  that  fee-shifting  is  appropriate.  In  employ- 
ment discrimination  suits.  Congress  has  provided  for  fee-shifting. 
These  employment  suits  are  usually  against  large  corporations  and 
fees  might  be  shifted  whenever  an  entity  violates  the  Federal  law. 
What  do  you  think  about  that  provision? 

Mr.  GoDOWN.  It  doesn't  change  my  thought  on  the  general  matter 
of  fee-shifting  at  all.  I  don't  think  it  makes  a  good  deal  of  difference 
whether  it  is  a  Federal  or  State  law  which  is  involved. 

I  would  make  this  further  point,  however.  AVe  are  here  presumably 
discussing  what  may  result  in  Federal  legislation  being  introduced, 
and  I  would  wonder  what  the  impact  of  that  Federal  legislation 
Avould  be  on  State  courts,  on  plaintiffs  who  have  a  cause  of  action 
to  bring  in  State  courts  and  can't  find  attorneys  to  do  it.  My  thought 
is,  probably  the  majority  of  the  problems  which  do  exist,  exist  be- 
cause of  an  abrogation  of  State  law,  rather  than  Federal  law. 

Senator  Tunnet.  Well,  it  depends,  I  suppose,  upon  State  legisla- 
tures and  State  courts  whether  or  not  they  are  going  to  follow  the 
rule  laid  down  by  La  Raza,  or  whether  they  are  going  to  extend  it  or 
restrict  it  in  some  way.  I  don't  think  the  Federal  Government  ought 
to  be  involved  in  determining  what  the  situation  is  going  to  be  in 
State  courts.  I  would  pose  that. 
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But  what  we  are  grappling  witli  here  is  trying  to  find  an  answer 
to  a  rather  thorny  problem,  because  it  used  to  be  that  law  suits 
involved  mainly  property  rights,  but  now  we  are  talking  about  law 
suits  that  involve  public  interest  claims  to  a  far  greater  extent  than 
ever  existed  before — the  right  to  a  recent  environment,  the  right  to 
be  protected  from  toxic  substances  in  the  water  or  in  the  air.  We  are 
talking  about  civil  rights,  protection  of  civil  liberties;  all  kinds  of 
consumer  actions,  class  actions  for  antitrust  relief.  We  are  talking 
about  a  different  body  of  law  than  existed  before  and  we  are  talking 
about  the  right  of  individuals  to  have  redress  of  grievances  through 
the  courts  utilizing  qualified  attorneys.  And  we  are  talking  about 
plaintiffs  who  may  very  well  not  be  able  to  afford  the  law  suit  and 
the  attorneys  despite  the  fact  that  they  have  a  right  which  deserves 
to  be  litigated. 

500  largest  corporations  in  America  are  resj^onsible  for,  you  realize 
that  the  major  corporations  in  this  country  have  grown  bigger  and 
bigger  and  bigger  to  the  point  that  I  daresay  the  500  largest  corpo- 
rations are  now  responsible  for  75  to  80  percent  of  the  GNP.  You  are 
talking  about  an  extraordinary  mismatch,  when  you  put  an  indivi- 
dual plaintiff  who  has  a  legitimate  claim  up  against  a  large  corpo- 
ration who  is  able  to  charge  its  attorneys'  fees  off  against  its  taxes, 
unless  you  have  some  way  of  fee-shifting. 

I  think  that  was  the  basis  of  the  La,  Baza  case.  I  suppose  you  ob- 
ject to  the  court's  decision  in  the  La  Raza  case? 

Mr.  GoDowN.  Yes.  Although  we  rather  feel  that  is  a  common  fund 
case  rather  than  public  interest  case,  because  the  people  who  ulti- 
mately wind  up  paying  are  all  of  the  citizens  of  the  State  of  Cali- 
fornia, for  all  of  the  money  in  the  award  is  coming  out  of  tax  money. 

Let  me  go  back,  if  I  may,  and  just  i-ecord  a  few  comments  which 
your  most  recent  remarks  bring  to  mind.  If  indeed  there  area  a  good 
number  of  public  interest  cases  which  need  to  be  brought,  if  we  are 
talking  about  environmental  issues,  for  instance,  I  cannot  conceive 
that  all  of  the  plaintiffs  involved — we  are  talking  about  the  citizenry, 
the  people  who  live  in  the  surrounding  area — I  can't  believe  there 
aren't  some  attorneys  there  who  might  be  willing,  if  they  are  breath- 
ing the  same  foul  air,  to  take  it  upon  themselves  in  exercising  their 
own  rights  as  citizens  to  bring  the  suit  themselves.  Or  indeed  I  can't 
believe — I  am  not  being  facetious  about  this — I  can't  believe  some 
citizens  with  resources  couldn't  band  together  and  retain  an  attorney 
for  a  worthwhile  case. 

I  would  make  this  further  comment  again,  if  I  may.  T  think  rather 
than  seeing  legislation  which  institutionalizes  fee-shifting,  I  would 
rather  see  the  courts  continue  to  handle  this  on  a  case-by-case  basis 
as  they  have  been  doing,  and  in  those  instances — I  wouldn't  sit  here 
for  a  moment  and  attempt  to  argue  that  there  aren't  individual  jus- 
tifiable instances  where  indeed  somebody  should  be  awarded  fees  un- 
der all  of  the  circumstances  if  equity  as  well  as  justice  is  to  be  done — 
let  the  judge  having  heard  all  of  the  evidence  make  his  decision. 
I  think  Judge  Peckham  in  the  Federal  district  court  in  California 
was  marvelously  inventive  in  fashioning  his  remedy.  It  isn't  that  I 
agree  with  his  remedy,  I  applaud  his  legal  gymnastics. 
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Senator  Tunney.  Of  course,  when  you  say  that  we  ought  to  rely  on 
tlie  inventiveness  of  judges,  we  are  saying  what  we  are  relying  on  is 
the  willingness  of  courts  to  create  entirely  new  law.  There  is  some 
who  would  suggest  that  the  courts  should  not  be  in  the  business 
of  legislating  but  should  be  in  tlie  business  of  interpreting  the  law, 
as  it  is  drafted  by  the  Congress,  legislatures,  and  as  it  is  written  in 
the  Constitution. 

And  I  think  that  when  you  talk  about  the  shifting  of  the  re- 
sponsibility for  paying  attorneys'  fees  from  the  plaintiff  to  a  de- 
fendant, whether  it  be  a  governmental  entity  or  whether  it  be  a  pri- 
vate corporation,  you  are  talking  about  a  very  major  change  in  the 
law  as  we  have  known  it.  And  as  I  say,  the  United  States  is  the 
only  country  that  I  am  aware  of  that  has  the  rule  that  plaintiffs 
and  defendants  pick  up  their  own  costs,  despite  the  fact  the  plaintiff 
is  victorious. 

So  I  do  think  it  is  a  pi'oper  subject  for  legislation.  Whether  we 
ought  to  have  the  legislation  or  not,  I  suppose  is  a  matter  of 
opinion,  and  I  am  groping  for  some  answers  here.  I  think  that  one 
thing  is  clear.  We  cannot  rely  on  local  lawyers  to  sacrifice  themselves 
by  bringing  an  action  which  would  take  a  very  material  part  of 
their  time  to  defend  a  right  that  is  shared  by  a  substantial  group 
in  a  community.  I  am  not  saying  that  local  lawyers,  if  they  have  a 
desire  to  do  so  should  not  do  so,  but  I  think  that  to  say  that  a  right 
is  dependent  upon  the  goodwill  of  a  local  lawyer  to  make  a  substan- 
tial financial  sacrifice  is  not  cogent,  at  least  to  may  way  of  thinking. 

Mr.  GoDOWK.  I  would  simply  respond.  Senator,  it  isn't  necessarily 
a  case  where  a  local  lawyer  would  be  donating  his  time  if  he  goes 
for  a  damage  award.  He  would  share  in  the  damages,  or  indeed  they 
might  all  come  to  him. 

Senator  Tunney.  We  are  talking,  of  course,  not  only  about  suits 
in  which  you  have  rewards  but  injunctive  relief  and  sometimes  these 
cases  are  incredibly  detailed.  We  know  that  in  environmental  suits, 
such  as  the  Alaska  pipeline,  the  costs  of  expert  witnesses  and  attor- 
neys' fees  for  the  defendants  ran  into  the  millions  of  dollars,  and 
even  for  the  plaintiffs  ran  in  the  hundi-eds  of  thousands  of  dollars. 
So  you  are  talking  about  an  awful  lot  of  money. 

I  just  can't  help  but  believe  that  individuals  are  entitled  to  a 
greater  opportunity  to  get  into  court  and  to  have  attorneys  than  now 
is  provided  by  law.  And  take  your  own  example.  I  am  sure  that  you 
make  a  very  good  salary,  but  I  daresay  you  could  not  afford  $25- 
$30,000  in  legal  fees  this  year  unless  you  had  independent  wealth 
that  is  above  and  beyond  your  salary. 

Mr.  GoDOWN.  The  Senator  is  correct,  I  couldn't  afford  it. 

Senator  Tunney.  And  yet  -you  may  have  a  right  at  some  point 
which  you  feel  should  be  litigated  in  court  and  this  may  be  a  right 
that  is  particularly  important  if  the  health  of  your  children  is  con- 
cerned, or  the  health  of  your  wife  or  yourself.  I  just  do  not  think 
that  we  ought  to  allow  rights  to  be  forfeited  because  people  can't 
afford  a  lawyer  or  can't  afford  to  get  into  court. 

We  are  not  talking  here  about  a  Federal  grant  to  plaintiffs,  al- 
though there  are  people  that  would  argue  for  that.  They  say  we 
ought  to  have  a  fund.  When  you  have  litigation  which  the  public 
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interest  is  being  defended,  you  ought  to  be  able  to  draw  on  that 
fund  to  pay  the  attorneys'  fees  and  the  experts.  In  this  discussion 
we  are  not  talking  about  that;  we  are  talking  about  fee-shifting. 

I  appreciate,  Mr.  Godown,  that  you  came  here  today  and  gave  us 
the  benefit  of  your  thinking.  I  know  that  you  have  thought  about 
this  seriously  and  I  appreciated  your  commentary. 

Mr.  GoDOWN.  Thank  you  very  much,  Senator.  It  has  been  our 
pleasure  to  be  here. 

Senator  Tunnet.  Our  next  witness  is  Sylvia  Roberts,  attorney, 
Baton  Rouge,  La.;  chairperson,  Legal  Defense  Fund,  National  Or- 
ganization for  Women. 

STATEMENT  OF  SYLVIA  ROBERTS,  ATTORNEY,  BATON  ROUGE,  LA., 
CHAIRPERSON,  LEGAL  DEFENSE  FUND,  NATIONAL  ORGANIZA- 
TION FOR  WOMEN 

Ms.  Roberts.  Thank  you  very  much.  Senator  Tunney.  It  certainly 
is  a  privilege  to  be  speaking  to  your  Subcommittee  from  the  vantage 
point  of  attorneys'  fees  for  persons  litigating  sex  discrimination  cases 
under  Title  VII.  That  will  be  my  focus  in  these  remarks. 

I  might  say,  also,  that  although  I  am  the  Chairperson  for  the 
Committee  on  Rights  for  Women  of  the  section  on  Individual  Rights 
and  Responsibilities  of  the  American  Bar  Association,  and  have 
that  expertise  upon  which  to  draw,  I  am  not,  of  course,  speaking 
for  the  American  Bar  Association,  but  simply  as  another  dimension 
of  the  view  that  I  have  had  of  this  particular  issue. 

I  should  like  to  request  permission  to  furnish  a  written  statement 
on  the  subject  of  attorney  fees,  as  well  as  the  question  of  legal 
assistance  available  for  women,  because  I  think  that  this  Subcornmittee 
cannot  appreciate  the  problem  of  attorneys'  fees  in  sex  discrimination 
cases  without  having  the  total  context  of  the  difficulties  of  getting 
legal  assistance  in  the  first  place  for  sex  discrimination  cases. 

So  I  should  appreciate  very  much,  permission  to  offer  a  written 
statement  on  two  subjects,  attorneys'  fees  and  legal  assistance  avail- 
able to  women. 

Senator  Tunney.  Your  statement  will  follow  your  testimony  in  the 
record. 

Ms.  Roberts.  Thank  you. 

Particular  emphasis  in  my  testimony  will  be  directed  at  the  case 
which  I  handled,  which  was  the  first  case  to  reach  the  appellate 
level  under  Title  VII  dealing  with  sex  discrimination  and  that  was 
Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Co.  [408  F.2d  228 
(5th  Cir.  1969)]. 

It  is  necessary  to  put  that  case  in  a  little  bit  of  a  timeframe,  coming 
up  at  a  time  when  the  lower  courts  had  decided  that  Title  VII  excep- 
tion of  bona  fide  occupational  qualification  was  to  be  given  a  very  wide 
interpretation,  so  the  exception  made  it  very  difficult  for  women  to 
take  advantage  of  Title  VII.  So  when  we  came  up  on  appeal  in  the 
Weeks  case,  after  the  case  was  lost — I  did  not  handle  the  case  until 
the  appellate  stage — the  Fifth  Circuit  very  rightly  characterized  the 
case  as  presenting  important  unsettled  issues  concerning  the  proper 
interpretation  of  Title  VII. 
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And  in  this  case,  the  court  took  the  advantage  of  having  a  com- 
pletely blank  slate  to  say  what  the  hona  fde  occupational  qualifica- 
tion was.  It  was  very  narrow,  it  put  the  burden  of  proof  on  the 
employer  to  show  that  all,  substantially  all  women,  could  not  do  the 
job  which  was  in  question,  in  order  for  the  employer  to  bar  all  women 
from  consideration. 

So  that  type  of  definition  of  the  previously  undefined  exception 
was  extremely  important,  but  another  facet  of  the  case  which  has  an 
equal  importance  is  the  language  of  the  court  in  dealing  with  stereo- 
types and  which  afflict  women  in  the  labor  market.  And  I  think  that 
possibly  just  a  couple  of  sentences  from  the  opinion,  which  dealt 
with  tiie  telephone  company's  extreme  solicitude  to  protect  Mrs. 
Weeks  from  a  higher  paying  job  was  treated  in  this  fashion. 

Moreover,  Title  VII  rejects  just  this  type  of  romantic  paternalism  as  unduly 
Victorian  and  instead  vests  individual  women  with  the  power  to  decide  whether 
or  not  to  take  on  unromantic  tasks.  Men  have  always  had  the  right  to  deter- 
mine whether  the  incremental  increase  in  remuneration  for  strenuous,  dan- 
gerous, obnoxious,  boring  or  unromantic  tasks  is  worth  the  candle.  The  promise 
of  Title  VII  is  that  women  are  now  to  be  on  equal  footing.  We  cannot  conclude 
that  by  including  the  hona  fide  occupational  qualification  exception  Congress 
intended  to  renege  on  that  promise. 

That  was  in  1969.  And  the  case  was  remanded  for  appropriate 
relief.  I  must  telescope  events  following  because  it  involved  2  years 
for  us  to  get  appropriate  relief  once  it  was  found  by  the  Fifth  Circuit 
that  indeed  there  was  an  error  in  the  district  court's  decision  that  no 
violation  had  occurred. 

I  might  point  out  to  the  Subcommittee  that  I  am  a  lawyer  in  Baton 
Rouge  in  Louisiana,  handling  a  case  in  Georgia.  That  is  not  at  all 
unusual  in  sex  discrimination  cases.  Even  at  this  time  in  1973,  I  am 
handling  cases  in  Pennsylvania,  Maryland,  all  over,  because  there 
are  not  trained  practitioners  in  the  field  of  sex  discrimination. 

So  that  during  a  2-year  period,  I  was  attempting  to  get  relief 
under  the  circumstances  I  described,  and  I  might  say  without  foun- 
dation funding.  There  is  no  foundation  funding  for  sex  discrimina- 
tion cases  on  any  kind  of  scale  that  has  been  made  for  other  minority 
groups,  and,  of  course,  we  are  very  happy  that  some  minority  groups 
have  gotten  foundation  funding,  but  it  certainly  has  not  gotten  into 
■women's  cases. 

During  all  of  this  process  of  this  trying  to  get  appropriate  relief, 
T  did  get  a  hearing  a  year  later,  and  6  months  after  that,  the  judge; 
who  had  given  us  a  hearing  decided  that  he  had  a  conflict  of  interest. 
So  18  months  after  the  Fifth  Circuit  had  ruled  that  the  case  had  to  be 
remanded,  I  was  without  a  judge. 

I  petitioned  the  Chief  Judge  of  the  Fifth  Circuit,  John  R.  Brown, 
to  attempt  to  have  another  judge  furnished  to  me  to  finish  up  this 
very  old  case  at  that  point.  The  case  had  been  filed  in  1967.  I  was 
granted  the  rather  extraordinary  privilege  of  having  a  Fifth  Circuit 
judge  designated  to  me  in  this  case  as  a  district  court  judge. 

After  that  action  in  1970,  there  followed  another  nine  months  of 
traveling  again  back  and  forth  to  Georgia  to  various  conferences  and 
so  forth,  until  finally  we  were  able  to  get  a  complete  consent  decree 
giving  her  total  relief.  It  was  not  a  settlement,  it  was  a  complete 
grant  of  every  element  of  damage  to  which  she  was  entitled,  plus 
reinstatement  back  to  the  date  of  the  discriminatory  act. 
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Then  came  the  matter  of  attorneys'  fees,  and  in  that  connection,  I 
think  it  is  important  to  note  that  Southern  Bell  was  able  to  muster 
two  witnesses  to  testify  against  the  affidavits  which  I  had,  from 
Louisiana,  of  course.  I 'was  in  a  State  in  which  I  did  not  practice, 
I  didn't  know  anyone  there  to  have  as  live  witnesses.  And  both  of 
the  people  who  testified,  you  might  say  against  me,  knew  nothing 
about  title  VII,  and  had  not  looked  at  my  work,  other  than  a  half 
hour's  kind  of  weighing  of  the  number  of  pages.  So  this  was  the  posi- 
tion I  was  in,  in  trying  to  prove  out  my  attorney's  fees. 

And  the  ruling  by  the  judge  that  was  designated  to  the  case, 
took  into  account  that  there  had  been  this  adverse  testimony.  Of 
course,  I  argued  that  it  had  no  weight  and  certainly  I  should  not 
be  disadvantaged  by  that  kind  of  really  baseless  testimony.  How- 
ever, in  passing  on  what  any  attorneys'  fees  should  be,  it  is  important 
to  note  that  the  judge  at  no  time  questioned  my  hours,  which  at 
that  time  ranged  in  the  neighborhood  of  some  600  hours,  and  in- 
stead, simply  regarded  the  case  as  being  one,  instead  of  a  land- 
mark case  which  had  had  extensive  impact  on  sex  discrimination 
cases,  not  only  under  title  VII.  under  the  Equal  Pay  Act  and  other 
State  statutes;  instead,  what  the  court  said  in  setting  my  fees  was 
that  I  had  won  a  reversal  and  what  the  import  of  it  was,  was  the 
characterization  of  the  job  which  Mrs.  Weeks  wanted  by  the  tele- 
phone company  as  generally  strenuous  and  unsuited  for  a  woman, 
was  unsubstantiated  by  the  evidence. 

So  in  fact,  all  that  was  made  of  the  decision  by  the  court  setting 
the  fees  was  that  it  was  a  mere  preponderance  of  evidence  question. 
It  was  simply  a  matter  where  there  had  been  an  improper  weighing 
of  the  evidence  and  ther-efore  reversal  was  in  order. 

I  should  like  to  make  part  of  the  record.  Weeks  v.  Southern  Bell  [408 
F.2d  228  (5th  Cir.  1969)]  and  "Judgment  on  Motions  for  Counsel 
Fees  and  Expenses,"  which  is  entered  in  this  case. 

Senator  Tunney.  It  will  be  accepted  and  placed  immediately  fol- 
lowing your  testimony. 
Ms.  Roberts.  Thank  you. 

It  is  very  interesting  to  note  that  the  court  in  discussing  the 
proper  fee  "discussed  the  Canon  of  Ethics  of  the  American  Bar  As- 
sociation, which  sets  forth  all  of  the  different  criteria  which  I  am 
sure  have  been  testified  at  length  prior  to  my  coming  here  today,  so 
I  shall  not  go  over  them,  but  also  cited  a  number  of  cases  which 
awarded  fees  in  the  neighborhood  of  $50  an  hour  and  so  forth,  and 
yet  ended  up  with  the  conclusion  that  I  should  be  awarded  $15,000 
'for  attorneys'  fees,  after  getting  full  relief  for  Mrs.  Weeks  in  a  land- 
mark case.  And  this  figures  out  to  be  approximately  $25  an  hour, 
well  below  the  minimum  fee  and  well  below  any  kind  of  standard 
for  any  case  that  was  cited  by  the  court. 

Some  effort  was  made  to  distinguish  the  case  as  not  being  a 
class  action.  And,  of  course,  by  that  time  the  case  had  been  cited, 
there  had  been  an  annotation  in  12  A.L.R.  Fed.  15,  which  I  think 
gives  us  some  indication  of  the  estimate  in  the  profession  about  the 
case  being  a  landmark  decision. 

So  the  issue  of  attorneys'  fees  was  appealed.  And  at  this  stage,  I 
might  add  that  I  again  enlisted  the  aid  of  the  Equal  Employment 
Opportunity  Commission  who  had  been  quite  interested  in  this  case 
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from  the  very  start,  but  I  was  unable  to  interest  them  sufficiently 
to  file  amicus  curiae  brief,  which  I  thought  was  unfortunate,  and 
probably  was  somethino;  that  would  have  helped. 

However,  amicus  curiae  briefs  were  filed  by  the  NAACP,  which 
I  shall  offer  as  part  of  the  record ;  the  NOW  Legal  Defense  and  Educa- 
tion Fund,  which  I  shall  offer  as  part  of  the  record;  the  Mexican- 
American  Legal  Defense  and  Education  Fund,  the  United  Native 
American,  Inc.,  and  the  western  region  of  the  NAACP,  which  I  shall 
offer  as  part  of  the  record ;  and  the  Women's  Equity  Action  League 
also  filed  an  amicus  curiae  brief,  which  I  shall  offer  as  part  of  the 
record. 

Senator  Tunney.  It  will  be  accepted  and  placed  in  the  record  imme- 
diately following  your  testimony. 

Ms.  Roberts.  Thank  you. 

In  relation  to  these  amicus  curiae  briefs,  the  importance  of  the 
question  of  awarding  an  attorney  $2.5  an  hour  for  a  landmark  case 
is  clear,  because  this  case  involved  a  great  deal  of  travel  and  a  great 
deal  of  formulation  of  new  principles  for  the  ruling  which  eventual- 
ly came  out;  was  thought  to  be  important  not  only  as  a  sex  dis- 
crimination case,  but  to  the  whole  field  of  civil  rights;  and  would 
have  a  substantial  effect  on  subsequent  cases. 

I  do  think  it  is  important  to  note  in  the  framework  of  the  appeal, 
that  at  this  time,  also  going  up  on  appeal  was  a  case  entitled  Petei^s 
V.  Missouri  Pacific  Railway  Company  [3  FEP  793  (E.  D.  Tex. 
1971)],  in  which  a  fee  approaching  $80  an  hour  was  awarded,  in 
a  rather  routine  race  discrimination  case.  In  that  case,  the  plaintiffs 
had  had  the  advantage  of  an  expert  right  close  by  in  the  State  of 
Texas,  who  was  an  expert  in  fee  setting,  and  had  given  some  very  good 
testimony,  saying  how  difficult  the  case  was  and  how  title  VII  was  a 
new  area  and  certainly  $80  an  hour  was  a  very  reasonable  kind  of  fee. 

Senator  Tunney.  You  haven't  had  a  final  adjudication,  have  you, 
on  your  appeal? 

Ms.  Roberts.  Yes,  I  have. 

Senator  Tunney.  You  are  coming  to  that? 

Ms.  Roberts.  This  story  is  completed,  I  am  afraid.  And  it  is  inter- 
esting in  Peters  v.  Missouri  Pacific,  happily  the  Equal  Employment 
Opportunity  Commission  filed  an  amicus  curiae  brief  in  support  of 
the  $80,  but  somehow  or  other,  the  decision  was  made  not  to — per- 
haps there  were  not  sufficient  resources  on  the  part  of  the  general 
counsel's  staff — not  to  file  amicus  curiae  in  the  sex  discrimination 
case,  a  first  impression,  in  which  $15,000 — figured  out  to  be  $25  an 
hour,  I  don't  mean  the  court  stated  that  is  what  it  was,  but  that 
is  the  only  way  you  can  figure  it. 

And  I  thought  that  the  juxtaposition  of  the  $80  an  hour  in  the 
MissouH  Pacific  case  and  the  $25  an  hour  in  the  Weeks  case  was  es- 
pecially perhaps  fortunate  because  the  same  panel  heard  the  two 
cases  on  the  same  day.  I  was  hoping  that  perhaps  the  court  might 
take  that  opportunity  to  say  these  are  the  standards  that  should  ob- 
tain and  perhaps  that  would  have  obviated  what  this  Subcommittee  is 
attempting  to  look  into  at  this  time. 

It  did  not  occur,  and  the  judgment  below,  which  again  I  think  had 
an  added  problem  of  having  a  Fifth  Circuit  judge  sitting  by  designa- 
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tion  as  a  district  judge,  was  affirmed.  And  I  shall  like  to  offer  it  as 
part  of  the  record,  Weeks  v.  Southern  Bell,  467  F.2d  95. 

Senator  Tunnet.  Accepted. 

Ms.  Egberts.  More  or  less,  the  import  of  the  court's  decision  was 
that  there  was  no  abuse  of  discretion.  And  again,  I  think  that  is  the 
wrong  kind  of  standard  in  a  case  where  you  have  virtually — you 
have  no  contest  over  the  hours.  There  had  never  been  any  impugning 
of  my  honesty  as  to  how  many  hours  I  spent. 

Senator  Tunnet.  INIay  I  just  ask  you  this.  Do  you  feel  that  the 
award  of  $25  an  hour  "was  the  result  of  the  fact  that  the  court 
thought  that  as  a  woman,  $25  an  hour  was  the  going  rate,  whereas 
$80  an  hour  was  the  going  rate  for  a  man? 

Ms.  Roberts.  Well,  it  certainly  is  what  the  Women's  Equity  Action 
League  said  in  their  petition  for  rehearing — I  am  going  to  offer 
that  as  part  of  the  record,  when  the  Women's  Equity  Action  League 
says: 

What  is  basically  at  issue  in  this  appeal  and  petition  for  rehearing  is  the 
policy  question  of  whether  or  not  this  Court  wants  to  go  on  record  as  saying 
in  effect  by  the  amount  of  attorney's  fee  awarded  that  sex  discrimination 
cases  under  Title  VII  are  less  important  than  race  discrimination  cases  under 
the  same  law. 

I  think  that  there  is  a  general  feeling  among  lawyers,  among 
judges,  and  all  of  our  society,  that  women's  work  is  not  worth  the 
same  thing  as  man's  work.  So  I  don't  know  how  far  that  affected 
the  Judge's  estimate  of  my  work. 

I  think,  also,  he  might  have  been  looking  at  it  from  a  personal 
injury  standpoint  of  saying,  if  INIrs.  AVeeks  had  gotten  $31,000  in  a 
personal  injury  case  on  appeal,  you  get  50  percent,  so  that  is  about 
50  percent,  and  so  that  would  be  a  good  fee. 

I  don't  think  that  the  judge  that  heard  the  case  appreciated  the 
importance  of  the  impact  on  title  VII,  and  he  did  make  some  very 
interesting  remarks  while  we  were  trying  to  get  the  case  settled, 
which  I  think  may  shed  some  light  on  what  the  Senator  is  refer- 
ring to. 

And  that  is  when  we  were  having  our  conferences,  INIrs.  Weeks  and 
I  were  in  the  judge's  chambers  and  he  said,  "]\Irs.  Weeks,  I  don't 
think  you  can  do  this  particular  kind  of  job  because  I  am  not  me- 
chanically oriented."  And  I  was  a  little  puzzled  by  this  remark,  and 
I  thought  about  it  for  a  moment,  and  somehow,  from  somewhere, 
came  the  idea  I  might  persuade  him  with  this  response,  which  was 
"Well,  you  know,  Judge,  Mrs.  Weeks'  husband  is  an  electrician."  There 
was  a  pause  and  the  Judge  said,  "Well,  that  does  make  a  differ- 
ence." 

Perhaps  that  will  shed  some  light  on  the  attitude  which  the  judge 
had  on  the  case.  I  must  say,  I  was  very  happy  to  think  of  something 
that  was  meaningful  to  him. 

The  dissent  by  one  of  the  judges  on  appeal,  I  think,  points  out  that 
when  Judge  Wisdom,  who  sat  on  the  original  case — he  sat  on  the 
panel  that  decided  the  very  important  content  of  title  VII  for  women, 
and  he  says  at  467  F.  2d  "98: 

With  deference  to  Judge  Bell  and  to  the  members  of  this  panel,  I  feel  that 
the  attorney's  fee  allowed  Mrs.  Roberts  does  not  reflect  the  difficulties  she 
overcame  nor  the  importance  of  the  case  in  the  cause  of  nondiscrimination 
against  working  women. 
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So  I  just  want  to  direct  the  Subcommittee's  attention  to  tlie  fact  that 
at  least  one  judge  on  tliat  panel  felt  it  certainly  was  a — although 
it  was  not  a  class  action,  it  had  tremendous  ramifications  in  the 

field. 

We  attempted  to  get  a  rehearing  en  hmw,  and  briefs  were  filed 
by  the  NAACP,  which  I  should  like  to  offer,  Mexican- American 
Legal  Defense  and  Education  Fund,  Inc.,  and  the  western  region 
of  the  NAACP,  which  I  should  like  to  offer. 

Interestingly  enough,  Mexican-American  Legal  Defense  and  Edu- 
cational Fund  and  otliers,  offered  an  affidavit  showing  that  in  the  area 
of  San  Francisco,  that  fees  were  being  awarded  on  an  hourly  rate  of 
$100  an  hour,  and  this  was  to  lawyers  who  had  not  been  in  practice 
over  5  years.  I  have  now  been  in  practice  over  17  years  and,  of  course, 
I  had  been  in  practice  many  more  years  than  five  at  the  time  of  tliis 
case  and  handled  cases  of  first  impression  prior  to  that. 

So  I  felt  that  the  Fifth  Circuit  might  be  interested  in  the  fact  that 
this  was  certainly  a  very  unusual  situation  of  awarding  $25  an  hour. 

Nonetheless,  I  did  not  prevail  in  my  attempt  to  get  a  rehearing  en 
banc,  and  I  did  not  pursue  it  any  further.  I  did  not  try  to  go  to  the 
Supreme  Court.  I  felt  that  the  precedent,  unfortunatey,  was  em- 
bedded deeply  enough  that  I  did  not  want  it  to  go  any  further 
and  possibly  do  any  more  damage,  so  that  the  matter  now  is  com- 
pletely closed,  the  fee  stands  in  the  landmark  case  of  Weeks  v.  South- 
ern Bell,  at  approximately  $25  an  hour. 

So  that,  unfortunately*  while  it  is  a  disappointment  to  a  lawyer, 
I  suppose,  not  to  be  regarded  as  having  efforts  worth  more  than 
the  minimum  fee,  I  think  it  can  always  be  pointed  to  as  a  standard 
for  others,  and  it  certainl-y  again  has  this  kind  of  ripple  effect  on 
other  litigation.  I  certainly  have  seen  it  cited  with  respect  to  attorneys' 
fees  thereafter. 

I  would  like  to  go  into  a  number  of  other  problems  which  have 
come  to  me  as  a  practitioner  in  the  field  of  sex  discrimination  and 
just  note  that  the  court  has  already  conmiented  in  one  instance  that 
it  is  extremely  difficult  to  get  lawyers  who  will  handle  sex  discrimina- 
tion cases.  That  is  in  the  case  of  'Petete  v.  Consolidated  Freightioays, 
313  F.  Supp.  1271. 

It  certainly  is  a  fact  that  there  are  not  lawyers  who  will  take 
these  cases.  There  are  now  lawyers  who  have  the  feeling  that  sex 
discrimination  is  not  even  a  problem.  I  have  heard  over  and  over  again 
sex  was  offered  in  the  Title  VII  stages  in  the  House  as  a  joke. 

This  has  been  refuted  time  and  time  again,  but  the  same  effect 
of  it  being— I  have  heard  Title  VII  referred  to  as  a  women's  lib  stat- 
ute. I  doubt  it  would  ever  be  termed  as  a  black  lib  or  Jewish  lib 
statute.  I  have  heard  it  referred  to  as  that  by  judges. 

I  think  this  whole  problem  of  how  can  you  get  appropriate  fees 
when  you  are  not  even  taken  seriously  is  indeed  a  very  grave  problem 
for  lawyers,  who  simply  don't  want  to  get  into  cases  where  the  odds 
are  that  tough.  There  you  have  to  not  only  fight  facts  and  expenses, 
but  you  have  to  fight  a  tremendous  amount  of  prejudice  on  the  part 
of  the  judiciary.  And  in  that  connection,  I  think  it  is  important  to 
note  that  two  male  law  professors  have  analyzed  court  decisions, 
dealing  with  cases  in  which  women  were  attempting  to  use  the  14th 
amendment  to  have  their  rights  recognized,  and  came  up  with  the 
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conclusion  that  the  opinions  ranged  from  "poor  to  adominable."  And 
this  is  in  46  N.Y.U.  L.  Rev.  675  (1971)  and  the  authors  are  Knapp 
and  Johnson. 

So  that  is  a  very  difficult  problem,  in  first  of  all  getting  a  lawyer, 
and  getting  one  who  recognizes  that  sex  discrimination  is  a  fact  and 
Avill  go  after  the  proof  necessary  to  get  the  proper  kind  of  an  award. 

And  in  that  connection  of  getting  a  proper  award,  one  difficulty 
which  has  come  to  me  as  being  really  crucial  in  this  area  is  that 
attorneys  for  the  respondents,  for  the  companies,  for  unions,  who- 
ever is  being  sued,  feel  that  it  is  perfectly  legitimate  to  offer  an  at- 
torney representing  the  plaintiff,  the  proposition  that  the  case  can 
be  settled  on  the  basis  of  attorneys'  fees  for  the  plaintiff's  lawyer, 
but  abandoning  the  back  pay  feature  of  the  case. 

When  I  first  heard  that,  t  thought  there  certainly  must  be  some- 
thing wrong  in  my  formulation  of  ethical  standards,  but  I  find  out 
that  is  regarded  as  being  in  the  category  of  "there  is  no  harm  in 
asking."  The  only  trouble  with  that  is  a  number  of  people  who  are 
in  this  field,  not  being  funded,  at  the  mercy  of  years  of  protracted 
litigation,  may  find  it  is  an  offer  that  can't  be  refused,  and  it  is 
extremely  difficult  to  be  put  in  the  position  of  bargaining  against 
3'our  own  client  and  especially  with  the  whole  idea  of  saying,  "well, 
if  the  women  are  reinstated,  they  will  make  back  all  of  that  money, 
and  you  shouldn't  have  to  worry  about  whether  or  not  they  get 
full  relief." 

But  especially  in  these  early  cases,  the  precedence  have  to  be  set 
that  women  are  entitled  to  fiill  relief,  or  we  wouldn't  have  women 
encouraged  to  even  pursue  these  cases. 

It  certainly  is  a  spectacle  of  the  woman  going  through  the  harass- 
ment and  ali  of  the  kinds  of  difficulties  that  ensue,  and  years  later 
when  finally  the  court  rules  she  had  a  right  to  the  job,  she  gets 
no  back  pay;  you  can  see  the  effect  on  other  employees  who  say, 
"well,  it's  all  very  nice,  but  I  wouldn't  go  through  that  for  any- 
thing. I  will  just  stay  in  my  low  paying  job."  There  is  a  tremendous 
depressive  effect  or  not  getting  back  pay  for  claimants. 

So  I  would  hope  that  there  would  be  some  manner  in  which  it 
could  be  a  part  of  the  monitoring  process,  or  whatever  is  envisioned, 
that  the  whole  back  pay  issue  is  not  put  in  opposition  to  attorneys' 
fees,  and  that  somehow  safeguards  be  provided. 

Senator  Tunnet.  Are  there  any  movements  on  the  part  of  the 
bar  to  write  into  the  code  of  ethics,  a  provision  that  might  relate 
to  the  problem  that  you  are  suggestion :  How  it  would  be  wrong 
for  an  attorney,  for  instance,  in  an  employment  discrimination  suit, 
to  sell  out  a  client's  back  pay  award  for  her,  or  his  own  attorney's  fees  ? 

Ms.  Roberts.  Well,  Senator  Tunney,  I  think  that  is  one  of  the 
situations  which  we  give  lip  service  to  as  already  being  in  existence 
but  there  being  no  way  to  see  it  is  implemented,  that  it  is  enforced. 
So  I  don't  know  if  it  would  be  a  feasible  remedy  to  restate  it  in  more 
specific  terms.  Because  I  certainly  think  the  Canons  of  Ethics  speak 
to  the  highest  level  of  pi'ofessional  dedication  to  a  client  and  by 
definition  include  not  bargaining  against  the  client. 

Even  under  the  idea  that  they  are  doing  it  for  the  client's  own 
good,  to  get  them  out  of  this  terrible  dispute  that  they  are  in  and 
get  them  into  the  jobs,  I  think  there  is  a  great  deal  of  this  kind  of 
rationalization. 
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I  don't  know  whether  or  not  yon  can  deal  with  it  that  wa}^  I 
think  it  perhaps  can  be  deah  with  in  conferences  and  in  a  general 
kind  of  informational  exchange  on  what  is  ethical  conduct,  and 
that  there  be  sanctions  taken  against  attorneys  who  violate  this 
kind  of  conduct.  I  don't  know  whether  it  is  feasible  to  put  it  in  the 
law  or  to  have  it  part  of  a  monitoring  process  that  the  client  be  asked 
whether  or  not  they  agree  to  that,  that  there  be  just  as  in  a  class 
action  settlement  where  there  is  a  hearing  to  make  sure  all  of  the 
class  members  agree,  whether  that  can  be  part  of  it,  that  there  be 
special  attention  given  to  the  fact  that  there  is  no  bargaining  offer 
of  back  pay  for  attorney  fees. 

Senator  Tunney.  Well,  let's  expand  the  question  a  bit.  What  sug- 
gestions do  you  have  for  insuring  that  attorneys'  fees  awards  become 
uniform  and  sufficiently  high  to  promote  litigation;  to  make  sure,  for 
instance,  that  you  don't  have  the  kind  of  discrimination  that  you 
have  suggested  from  your  own  personal  experience  exists  now  when 
vou  have  female  attorneys  representing  clients? 

I^Is.  Roberts.  Well,  perhaps  a  floor  could  be  put  on  it  by  saying 
that  no  one  gets  less  than  a  minimum  fee,  hourly  fee.  However,  I 
realize  it  has  certain  problems  in  that  the  minimum  fee  formulation 
is  under  attack.  I  think  perhaps  there  could  be  an  agreement  just  as 
in  this  expert  witness  in  the  Missouri  Pacific  case  analyzed  the  diffi- 
culty of  title  VII  cases  and  said  "I  think  it  is  worth  $80  an  hour." 
I  think  there  could  be  some  floor  agreed  upon  as  being  a  just  figure 
and  perhaps  a  panel  of  experts  set  up  on  which  women  were  repre- 
sented, in  the  event  it  was  necessary  to  escalate  it  up. 

Senator  Tunney.  Shoidd  that  be  written  into  the  law,  the  fee  it- 
self, or  should  that  be  left  to  the  discretion  of  the  judges,  or  should 
that  be  left  to  the  discretion  of  an  independent  panel,  which  the 
judge  could  duly  constitute  for  the  purpose  of  making  a  recommenda- 
tion to  the  court  on  a  case  by  case  basis? 

Ms.  Roberts.  I  think  the"  latter  fornmlation  might  be  the  most 
flexible  and  workable.  I  think  in  that  formulation  there  should  be 
much  consideration  given  and  full  disclosure  of  what  the  defendants 
are  paying.  I  believe  that  point  has  beeen  made  earlier.  And  I  think 
it  certainly  appeared  in  the  affidavit  I  got  from  a  labor  lawyer,  who 
said  the  going  rate  is  one  figure  for  management's  side  and  one 
figure  for  labor's  union  representative  attorneys,  and  I  think  that 
there  shouldn't  be  a  double  standard  there  either.  There  certainly 
shouldn't  be  in  sex  discrimination  and  there  should  be  representa- 
tion on  that  independent  panel  of  equal  rights  advocates  and  I  would 
hasten  to  say  that  just  because  persons  are  women  doesn't  mean 
that  they  are  particularly  interested  in  this  field  either.  Certainly, 
in  the  Weeks  case  a  woman  testified  against  me,  and  was  used,  I 
think,  for  that  purpose. 

But  I  think  the  independent  panel  idea  the  judge  would  refer  to 
as  far  as  attorneys'  fees  is  concerned,  and  perhaps  some  kind  of  cen- 
tral informational  liaison  among  those  independent  panels  in  which 
they  would  share  information,  would  be  helpful. 

Senator  Tunney.  Do  you  feel  plaintiffs'  attorneys  in  these  cases 
are  entitled  to  the  same  compensation  as  defendant's  attorneys — 
corporate  defense  attorneys? 

Ms.  Roberts.  Oh.  indeed.  I  think  especially  in  relation  to  cases 
of  first  impression,  they  are  entitled  to  more.  The  whole  idea  of 
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having  to  develop  something  out  of  nothing,  instead  of  just  sitting 
back  and  passively  trying  to  fend  off  the  above  blows  of  plaintiffs. 
I  think  there  is  no  comparison  in  the  amount  of  effort  either.  So 
that  would  just  provide,  again,  a  floor.  I  think  now  the  situation 
is  we  don't  have  anything  that  can  check  the  downward  estimate 
of  fees  and  we  need  to  put  some  kind  of  floor  on  it,  so  that  there 
can  be  some  estimate  upward. 

Senator  Tunney.  Did  you,  in  your  appeal,  argue  the  point  that 
defendant's  attorneys  were  being'  paid  at  a  rate  higher  than  what 
the  court  had  at  the  trial  level  awarded  you? 

Ms.  Roberts.  Well,  I  argued  it  to  the  extent  that  I  knew  it,  but,  of 
course,  I  didn't  know  how  much  they  had  been  paid. 

The  other  point  is  that  they  have  numbers  of  lawyers.  I  might 
even  say  armies  of  lawyers.  When  you  have  one  person  who  is 
trying  to  do  a  number  of  cases  over  a  wide  geographical  area,  I 
think  there  again  there  should  be  factors  built  in  to  allow  for  the 
kind  of  concentrated  work  necessary  under  difficult  circumstances. 
Again,  the  idea  of  a  floor  and  not  a  ceiling. 

Senator  Tunney.  Right.  Of  course,  Uncle  Sam  is  picking  up  50 
percent  of  the  bill  for  the  corporate  defendant,  so  they  can  afford 
to  pay  more. 

Ms!  Roberts.  Yes.  And,  of  course,  I  think  it  is  interesting  that  1 
would  assume  they  would  again  pass  on  the  higher  attorney  fees 
that  they  woul  pay  the  plaintiffs.  I  suppose  again  that  would  be  a 
business  expense,  wouldn't  it? 

Senator  Tunney.  What  about  an  interim  fee  award  ? 
Ms.  Roberts.  I  think  that  is  a  most  interesting  idea,  especially  in 
a  case  such  as  Weeks  v.  Southern  Bell,  w.here  an  appeal  determines 
that  indeed  there  has  been  a  violation,  and  that  the  only  thing  that 
remains  is  appropriate  relief.  So  that  there  is  no  question  about  the 
case  on  remand  being  reversed  or  being  decided  in  favor  of  the  de- 
fendant. That  issue  is  closed. 

Certainly  in  those  kinds  of  cases,  an  interim  fee  is  eminently  ap- 
propriate, because  all  it  is  is  a  matter  of  time  until  relief  is  en- 
tered. The  extent  of  it,  certainly,  is  not  know^n  at  that  point,  but 
certainly  the  effort  it  took  to  get  that  reversal  is  long.  I  think  that 
should  be  paid  to  the  attorney  on  an  interim  basis  because  there 
would  be  no  problem  of  returning  it. 

The  other  kinds  of  cases  in  which  perhaps  it  appears  at  an  early 
stage  that  there  is  a  strong  likelihood  of  success — and  T  just  would 
refer  to  the  preliminary  injunction  test,  strong  likelihood  of  success — 
that  the  concept  that  the  courts  have  been  able  to  deal  with  in  that 
context  might  be  borrowed  and  used  in  Title  VII  cases  to  allow 
attorney  fees  in  some  kind  of  fund  at  that  point. 

At  that  stage  of  the  game  another  drastic  drain  on  attorneys  is 
discovery  costs,  and  I  think  it  could  be  part  of  this  legislation— I 
don't  know  its  full  scope — but  in  a  case  where  there  again  is  a 
strong  likelihood  of  success  on  the  basis  of  what  can  be  offered,  per- 
haps from  EEOC  investigation  and  the  preliminary  kind  of  thing 
that  didn't  cost  the  plaintiff  anything  and  then  it  is  necessary  for 
the  plaintiff  to  engage  in  possibly  staggering  discovery  costs,  I  think 
that  should  not  be  put  on  the  litigant,  but  instead  should  be  paid 
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by  the  defendant.  I  think  that  is  very  important  because  if  you  can't 
offer  the  proper  evidence,  you  can  have  the  best  case  in  the  world 
and  you  simply  are  goin<»;  to  be  out  of  court. 

Senator  Tunney.  Ms.  Roberts,  I  am  going  to  have  to  ask  you  to 
conclude  your  remarks,  in  3  or  4  minutes. 

Ms.  Roberts.  I  would  like  to  make  one  other  comment  and  that 
is  fees  not  be  set  by  appellate  court  judges  sitting  as  district  court 
judges  without  this  independent  panel,  which  is  an  excellent  idea, 
and  the  standard  on  appeal,  if  you  do  not  use  the  independent  panel 
idea,  should  not  be  "abuse  of  discretion."  The  standard  should  be  the 
preponderance  of  the  evidence.  Because  when  it  gets  to  the  point  of 
saying  whether  a  judge  abused  his  discretion  or  not,  it  is  indeed  a 
slippery  kind  of  concept,  and  I  think  liable  to  result  in  injustice. 

I  appreciate  the  opportunity  to  be  here  and  testify. 

Senator  Tunney.  Thank  yoii.  I  think  the  record  ought  to  show  that 
in  the  case  that  you  handled,  that  the  statute  provides  for  fee- 
shifting. 

Ms.  Roberts.  Yes,  indeed. 

Senator  Tunney.  So  we  are  dealing  here  with  a  different  situation 
than  that  which  we  addressed  earlier  with  the  former  witness,  when 
we  are  talking  about  fee-shifting  with  corporate  defendants  in  a  case 
that  does  not  involve  sex  discrimination  within  the  civil  rights  bill. 

I  think  in  conclusion,  it  is  fair  to  say  that  the  principle  of  fee- 
shifting  means  nothing  unless  the  fee  award  are  adequate.  Do  you 
agree? 

INIs.  Roberts.  Yes.  I  don't  know  how  it  becomes  anything  but  a 
mockery  at  that  point,  because  it  is  simply  not  enough  to  say  you 
should  "get  attorneys'  fees  and  then  they  are  so  small,  nobody  can 
afford  to  take  the  cases. 

Senator  Tunney.  Thank  you  very  much. 

Ms.  Roberts.  Thank  you. 

[The  testimony  resumes  at  p.  1202.  The  following  material  was  re- 
ceived for  the  record :] 

Statement   Regarding   the   Lack   of   Legal    Services    Available   to   Women 

Given  by  Sylvia  Roberts 

I  should  like  to  supplement  my  testimony  relative  to  legal  fees  recoverable' 
in    Title    VII    suits   based   on    sex    discrimination    by    giving    some    additional 
information  on  the  dearth  of  legal  services  available  to  women  who  are  vic- 
tims of  sex  discrimination  in  employment. 

In  my  testimony  of  October  .5,  1973,  I  mentioned  the  case  of  Petete  v.  Con- 
solidated Freightwavs.  313  F.  Supp  1271  (N.D.  Tex.  1971),  in  which  the  diffi- 
culty of  finding  an  attorney  to  represent  a  woman  claimant  under  Title  VII 
was  noted.  Further,  I  alluded  to  the  problem  of  prejudice  against  women  which 
exists  within  the  judiciary,  see  "Sex  Discrimination  by  Law :  A  Study  in 
Judicial  Perspective",  46  N.Y.U.  L.  Rev.  675  (1971),  which  also  affects  lawyers, 
see,  "Perceptions  of  Sex  Discrimination  in  Law",  59  ABA  Journal  1144  (1973). 
The  fact  that  lawyers  have  handled  civil  rights  cases  in  other  areas  is  no 
guarantee  they  will  be  motivated  to  litigate  sex  discrimination  cases,  or  that 
they  will  learn  how  to  prove  sex  discrimination.  I  have  described  this  problem 
which  I  have  personally  experienced  in  coming  in  on  cases  after  women  have 
had  to  dismiss  their  lawyers  in  an  article  to  be  published  in  Trial  magazine 
entitled  "Litigating  Cases  of  Sex  Discrimination  in  Employment :  A  Feminist 
Trial  Lawyer's  View". 

Women  lawyers  presently  constitute  barely  more  than  3%  of  the  profession, 
see  "Women   Lawyers :    Supplementary   Data   to  the  1971   Lawyers  Statistical 
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Report",  American  Bar  Foundation  (Marcli  1973),  and  few  women  are  in  a 
position  to  undertalce  sex  discrimination  cases  due  to  their  concentration  in 
government  employment,  and  in  firms  wliich  have  not  recognized  this  area  as 
a  fit  subject  of  pro  bono  work.  This  situation  might  be  contrasted  with  litiga- 
tion for  blacks  in  which  the  small  number  of  black  lawyers  was  reinforced 
tremendously  by  whites  who  undertook  these  cases.  Another  interesting  con- 
trast with  sex  "discrimination  cases  and  those  involving  race  discrimination, 
is  the  large  number  of  Title  VII  pattern  and  practice  suits  brought  by  the 
Department  of  Justice  for  blacks  in  the  years  1965-1972.  To  my  knowledge, 
there  was  but  one  sex  discrimination  case  in  which  the  Department  of  Justice 
participated  during  this  period. 

Compounding  the  problem  of  the  scarcity  of  lawyers,  is  the  lack  of  resources 
available  to  those  who  do  take  sex  discrimination  cases.  There  has  been  no 
private  funding  of  any  communications  network  which  would  afford  practi- 
tioners in  this  area  an  opportunity  to  exchange  of  information.  This  is  espe- 
cially helpful  to  one  who  is  just  starting  out  with  the  first  case  of  this  type. 
To  show  how  far  behind  communications  are  in  this  field,  it  should  be  noted 
that  it  was  not  until  April  of  1973  that  a  foundation  funded  travel  expenses 
of  some  of  the  persons  litigating  sex  discrimination  cases  in  order  that  they 
could  meet.  (Equal  Rights  Litigators  Conference,  April  27,  1973,  convened  at 
Ford  Foundation  by  Ruth  Ginsburg  and  Sylvia  Roberts). 

The  demand  for  legal  services  by  women  is  as  yet  unmeasured ;  however,  my 
own  records  indicate  that  I  have  been  contacted  by  over  200  women  in  various 
parts  of  the  United  States  to  handle  employment  cases  of  all  types,  blue  collar, 
white  collar,  professional.  Although  I  have  made  diligent  efforts  to  become 
acquainted  with  lawyers  all  over  the  country  to  who  such  cases  might  be 
referred,  in  many  instances  I  .simply  have  no  resource  to  offer  these  women. 
I  am  attaching  hereto  a  partial  list  of  requests  for  legal  assistance  I  have 
received  from  September  1971  to  September  1973,  indicating  that  the  largest 
number  concerns   discrimination    in   employment    (Exhibit   A). 

In  summary,  in  setting  fees  in  Title  VII  sex  discrimination  cases,  at  an 
amount  below  the  minimum  fee  for  routine  legal  work  (ranging  from  $35.00 
per  hour  in  most  state  upwards),  cannot  be  justified.  In  no  way  does  such  a 
figure  take  into  account  the  difficulties  of  sex  bias  pervading  our  society  which 
makes  these  cases  so  challenging,  nor  the  hardships  under  which  the  present 
practitioners  labor  in  handling  the.se  ca.ses  without  resources  which  have  been 
available  to  those  handling  other  types  of  discrimination  cases. 

[Exhibit  A] 

Partial  list  of  requests  for  legal  assistance  (September  1971-September  1973)  from 
various  parts  of  the  United  States,  submitted  by  Sylvia  Roberts,  attorney.  Baton 
Rouge,  La. 

Category  of  request:  Number  of  request* 

Abortion 2 

Athletics 6 

Credit 6 

Criminal 4 

Domestic 65 

Education 12 

Employment 206 

Employment  Benefits 10 

Government  benefits  (training) 4 

Inheritance 4 

Insurance 3 

Military 5 

Name 20 

Personal  injury 2 

Residence 1 

Miscellaneous  (right  to  distribute  self-help;  membership  admission  to 

public  accommodation,  etc.) 4 

Total 354 


United  States  Court  of  Appeals,  Fifth  Circuit,  March  4,  1969. 
Mrs.   Lokena   W.  Weeks,  appellant, 

V. 

Southern  Bell  Telephone  &  Telegraph   Company,  appellee. 
Southern  Bell  Telephone  &  Telegraph  Company,  appellant, 

V. 

Mrs.   Lorena  W.  Weeks,  appellee. 
No.  25725. 

Rehearing  Denied  March  28,  1969. 

Action  by  female  employee  against  her  employer  alleging  violation  of  employ- 
ment provisions  of  the  Civil  Rights  Act.  From  a  judgment  of  the  United  States 
District  Court  for  the  Southern  District  of  Georgia,  Frank  M.  Scarlett,  J.,  277 
F.Supp.  117,  the  plaintiff  appealed  and  the  defendant  cro.ss-appealed.  The 
Court  of  Appeals,  Johnson,  District  Judge,  held,  inter  alia,  that  telephone 
and  telegraph  company  which  denied  switchman's  job  to  applicant  because 
applicant  was  a  woman  failed  to  meet  burden  of  proving  that  switchman's 
position  came  within  exception  to  general  prohibition  where  sex  is  bona  fide 
occupational  qualification  rea.sonably  nece.ssary  to  normal  operation  of  par- 
ticular business  or  enterprise. 

Affirmed  in  part  and  reversed  and  remanded  in  part. 

1.  CIVIL  rights — 13 

A  complaint  in  writing  timely  received  by  the  Equal  Employment  Oppor- 
tunity Commission  complaining  of  discrimination  in  employment  on  basis  of 
sex  timelv  received  may  be  amended  after  the  90-day  period  so  as  to  meet 
requirements  of  the  Civil  Rights  Act.  Civil  Rights  Act  of  1964,  §  706(a),  42 
U.S.C.A.  §2000e-5(a). 

2.  civil   bights — 13 

District  court  did  not  lack  jurisdiction  because  sworn  charge  of  employer 
discrimination  in  employment  on  account  of  sex  was  not  filed  with  Equal 
Employment  Opportunity  Commission  within  90  days,  where  employer  was  in 
no  way  bothered  or  prejudiced  by  unsworn  charge  and  received  protection 
envisaged  by  Congress,  especially  since  Commission's  investigation  does  not 
commence  until  a  sworn  charge  is  served.  Civil  Rights  Act  of  1964,  §  706(a), 
42  U.S.C.A.  §2000e-5(a). 

3.  CIVIL  RIGHTS — 13 

Telephone  and  telegraph  company  which  denied  switchman's  job  because 
applicant  was  a  woman  had  burden  of  proof  to  demonstrate  that  such  position 
fit  within  the  "l)ona  fide  occupational  qualification"  exception  to  Civil  Rights 
Act  prohibiting  discrimination  in  employment  on  account  of  sex.  Civil  Rights 
Act  of  1964.  §  703(a),    (e)(1),  42  U.S.C.A.  §2000e-2(a),    (e)(1). 

4.  CIVIL   RIGHTS — 2 

Legslative  history  of  Civil  Rights  Act  prohibiting  discrimination  in  employ- 
ment because  of  sex  except  where  sex  is  a  bona  fide  occupational  qualification 
to  normal  operation  of  particular  business  or  enterprise  indicates  that  such 
exception  was  intended  to  be  narrowly  construed.  Civil  Rights  Act  of  1964, 
§  703(a).    (e)(1),  42  U.S.C.A.   §2000e-2(a),    (e)(1). 

5.  STATUTES — 236 

When  dealing  with  humanitarian  remedial  statute  which  serves  an  important 
public  purpose,  burden  of  proving  an  exception  to  general  policy  of  statute  is 
upon  the  person  claiming  it. 

6.  CIVIL   BIGHTS — 1 

Labeling  a  job  "strenuous"  does  not  meet  the  burden  of  proving  that  the 
job  is  within  bona  fide  occupational  qualification  exception  to  Civil  Rights 
Act  prohibiting  discrimination  in  employment  on  account  of  sex.  Civil  Rights 
Act  of  1964.  §  703(a),   (e)(1),  42  U.S.C.A.  §2000e-2(a),   (e)(1). 

7.  CIVIL   BIGHTS — 2 

(1139) 
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The  Equal  Employment  Opportunity  Commission's  guidelines  are  entitled 
to  considerable  weiglit  in  construing  the  bona  fide  occupational  qualification 
exception  to  Civil  Rights  Act  prohibition  against  discrimination  in  employ- 
ment on  account  of  sex.  Civil  Rights  Act  of  1964,  §  703(a),  (e)  (1),  42  U.S.C.A. 
§2000e-2(a),   (e)(1). 

8.  CIVIL  EIGHTS — 13 

In  order  to  rely  on  the  bona  fide  occupational  qualification  exception  to 
Civil  Rights  Act  prohibition  against  discrimination  in  employment  on  account 
of  sex  an  employer  has  burden  of  proving  that  he  had  reasonable  cause  to 
believe,  that  is,  a  factual  basis  for  believing,  that  all  or  substantially  all 
women  would  be  unable  to  perform  safely  and  efficiently  the  duties  of  job 
involved.  Civil  Rights  Act  of  1964,  §  703(a),  (e)(1),  42  U.S.C.A.  §2000e-2(a), 
(e)(1). 

9.  CIVIL  BIGHTS — 13 

Telephone  and  telegraph  company  which  denied  switchman's  job  to  applicant 
because  applicant  was  a  woman  failed  to  meet  burden  of  proving  that  switch- 
man's position  came  within  exception  to  general  prohibition  where  sex  is  bona 
fide  occupational  qualification  reasonably  necessary  to  normal  operation  of 
particular  business  or  enterprise.  Civil  Rights  Act  of  1964,  §  703(a),  (e)(1), 
42  U.S.C.A.    §2000e-2(a),    (e)(1). 


Sylvia  Roberts,  Baton  Rouge,  La.,  Marguerite  Rawalt,  Arlington,  Va.,  for 
appellants. 

David  J.  Heinsma,  Augusta,  Ga.,  Hull,  Towill  &  Norman,  Augusta,  Ga.,  of 
counsel,  for  appellee. 

Before  Wisdom  and  Ainsworth,  Circuit  Judges,  and  Johnson,  District  Judge. 

Johnson,  District  Judge : 

This  appeal  and  cross-appeal  present  important  unsettled  questions  concern- 
ing the  proper  interpretation  of  Title  VII  of  the  Civil  Rights  Act  of  1964, 
42  U.S.C.  Sec.  2000e  et  seq.  INIrs.  Lorena  W.  Weeks  brought  this  suit  against 
her  employer.  Southern  Bell  Telephone  &  Telegraph  Company  (hereinafter 
Southern  Bell)  pursuant  to  42  U.S.C.  Sec.  2000e-5(e).  Mrs.  Weeks,  an  employee 
of  the  Company  for  19  years,  claims  that  the  Company's  refusal  to  consider  her 
application  for  the  position  of  switchman  constituted  discrimination  based 
solely  on  sex,  in  violation  of  42  U.S.C.  Sec.  2000e-2.  She  prayed  that  she  be 
awarded  the  position  and  damages  and  that  Southern  Bell  be  permanently 
enjoined  from  such  unlawful  employment  practices. 

The  record  reveals  that  Mrs.  Weeks  submitted  her  bid  for  the  job  of  switch- 
man on  March  17,  1966.  On  April  18,  1966,  the  Company  returned  her  bid  with 
a  letter  advising  her  that  it  had  decided  not  to  assign  women  to  the  switch- 
man's job.  On  June  2,  1966,  Mrs.  Weeks  filed  a  written  but  unsworn  charge 
with  the  Equal  Employment  Opportunity  Commission  (hereinafter  the  Com- 
mission). A  representative  of  the  Commission  secured  a  sworn  charge  from 
Mrs.  Weeks  on  July  30,  1966.  After  investigation  of  the  facts  and  analysis  of 
the  duties  of  the  position  of  switchman,  the  Commission  decided  that  there  was 
reasonable  cause  to  believe  that  the  Company  had  violated  the  Act.  Mrs.  Weeks 
was  informed  on  April  19,  1967,  that  conciliation  efforts  with  Southern  Bell 
had  failed  and  that  she  had  30  days  within  which  to  file  suit.  As  authorized 
by  Section  2000e-5(e)  of  tlie  Act,  the  District  Court  relieved  Mrs.  Weeks  of 
the  pavment  of  costs  and  appointed  counsel  for  her.  Counsel  filed  suit  on  her 
behalf 'on  May  18,  1967. 


The  Company  moved  to  dismiss  or  in  the  alternative  for  summary  judgment 
on  the  theory  that  since  the  alleged  unlawful  practice  occurred  on  April  18, 
1966,  and  a  sworn  charge  was  not  filed  with  the  Commission  until  July  30, 
1966,  the  requirements  of  Section  2000e-5(a)  and  (d)  ^  that  the  sworn  charge 


1  Section  2000e-r>  provides  in  pertinent  part : 

"(a)  Whenever  it  is  charged  in  writing  under  oath  by  a  person  claiming  to  be 
aggrieved,  *  •  •  that  an  employer,  employment  agency,  or  labor  organization  has 
engaged  In  an  unlawful  employment  practice,  the  Commission  shall  furnish  such 
employer,  employment  agency,  or  labor  organization  *  *  *  with  a  copy  of  such 
charge  and  shall  make  an  investigation  of  such  charge,  provided  that  such  charge 
shall  not  be  made  public  by  the  Commission.    *    *    *" 

"(d)  A  charge  under  subsection  (a)  of  this  section  shall  be  filed  within  ninety 
days  after  the  alleged  unlawful  employment  practice  occurred  •   •   *." 
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be  filed  within  90  days  had  not  been  met  and  the  District  Court  lacked  juris- 
diction. The  contention  that  the  District  Court's  overruling  of  this  motion 
was  error  is  the  basis  for  the  Company's  cross-appeal. 

The  District  Court,  in  effect,  sustained  the  validity  of  a  Commission  regula- 
tion which  permits  amendments  to  the  charge  more  than  90  days  after  the 
unlawful  practice,  in  this  case  on  July  30,  1966.  29  C.F.R.  1601.11(b)  provides: 
"Notwithstanding   the   provisions   of   paragraph    (a)    of   this   section,   a 
charge   is   deemed    filed  when    the   Commission    receives   from    the  person 
aggrieved  a  written  statement   sufliciently  precise  to  identify  the  parties 
and  to  describe  generally  the  action  or  practices  complained  of.  A  charge 
may  be  amended  to  cure  technical  defects  or  omissions,  including  failure 
to  swear  to  the  charge,  or  to  clarify  and  amplify  allegations  made  therein, 
and  such  amendments  relate  back  to  the  original  filing  date." 
The  Commission  has  filed  a  brief  amicus  curiae  urging  that  we  sustain  the 
regulation  and  aflirm  the  District  Court's  holding  on  this  point. 

The  only  case  supporting  the  Company's  contention,  Choate  v.  Caterpillar 
Tractor  Co..  274  F.Supp.  776  (S.D.Ill.  1967),  has  since  been  overruled  by  the 
Court  of  Api>eals  for  the  Seventh  Circuit,  402  F.2d  357.  In  a  strongly-worded 
opinion,  Judge  Swygert  held : 

"We  are  of  the  view  that  the  district  court  was  in  error  in  holding 
that  its  jurisdiction  to  entertain  the  suit  depended  upon  whether  the 
charge  of  discrimination  filed  wnth  the  Commission  was  under  oath.  Basic 
to  our  view  is  the  fact  that  the  'under  oath'  requirement  relates  to  the 
administrative  procedures  which  are  conducted  by  the  Commission  and 
which  precede  any  court  action.  The  statute  gives  the  Commission  no 
enforcement  powers  through  the  adjudicatory  process.  It  allows  the  Com- 
mission only  to  investigate  charges  and  attempt  to  gain  compliance  by 
informal  methods  of  conference,  conciliation,  and  persuasion.  Enforcement 
of  the  rights  of  aggrieved  parties  resides  exclusively  in  the  federal  courts. 
When  the  statute  is  thus  considered,  it  is  clearer  that  the  requirement  for 
verification  of  charges  lodged  with  the  Commission  relates  solely  to  the 
administrative  rather  than  to  the  judicial  features  of  the  statute.  We  be- 
lieve that  the  provision  is  directory  and  technical  rather  than  mandatory 
and  substantive." 
[1]  We  agree  with  the  Seventh  Circuit  and  with  the  Commission  that  a 
complaint  in  writing  timely  received  may  be  amended  after  the  90-day  period 
so  as  to  meet  the  requirements  of  42  U.S.C.  Sec.  2000e-5(a).^ 

What  Chief  Judge  Brown,  speaking  for  this  circuit,  expressed  in  a  similar 
context  seems  relevant  here : 

"The  legislative  history  is  silent  on  the  requisites  of  the  charge.  This 
is  not  unusual  since  the  charge  is  the  catalyst  which  starts  the  informal 
conciliation   proceedings  of  EEOC.   It  is   in   keeping  with  the  purpose  of 
the  Act  to  keep  the  procedures  for  initiating  action  simple.  *  *  *  For  a 
lay-initiated  proceeding  it  would  be  out  of  keeping  with  the  Act  to  import 
common-law  pleading  niceties  to   this  'charge,'  or  in   turn  to  hog-tie  the 
subsequent  lawsuit  to  any  such  concepts.   All  that  is  required  is  that  it 
give  sufficient  information  to  enable  EEOC  to  see  what  the  grievance  is 
all  about."  Jenkins  v.  United  Gas  Corp.,  400  F.2d  28,  30  n.3  (5th  Cir.  1968). 
[2]   Finally,  while  we  think  it  is  clear  that  the  purpose  of  certain  of  the 
procedural  requirements  of  Section  2000e-5  is  to  protect  employers  from  un- 
founded charges  and  harassment,  it  is  equally  clear  that  the  employer  here  was 
in  no  way  bothered  or  prejudiced  by  the  unsworn  charge  and  that  the  employer 
did  receive  the  protection  envisaged  by  Congress.  In  its  amicus  brief  the  Com- 
mission makes  clear  that  under  its  procedures  unsworn  charges  are  not  served 
upon  respondents  and  that  the  investigation  does  not  commence  until  a  sworn 
charge  is  served.  On  this  question,  the  District  Court  is  affirmed. 


2  District  courts  in  this  circuit  have  recently  come  to  the  same  conclu.sion.  See  Oeorgia 
Power  Co.  v.  EEOC,  29.5  F.  Supp.  950  (N.D.  Ga.  1968)  :  Russell  v.  Alpha  Portland 
Cement  Go.  59  CCH  Lab.  Cas.  para.  9151,  69  L.R.R.M.  2256  (N.D.  Ala.  1968).  In  the 
Georgia  Power  Co.  case  Judge  Smith  observed  that  "there  is  long-standing  authority, 
both  state  and  federal,  to  the  effect  that  verification  is  an  amendable  defect,  even  for 
technical    common-law   pleadings   much   less   a    citizen-drawn    statement    of   grievance." 
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Turning  to  the  merits  we  observe  that  there  is  no  dispute  that  Mrs.  Weeks 
was  denied  the  switchman's  job  because  slie  was  a  woman,  not  because  she 
lacked  any  qualifications  as  an  individual.  The  job  was  awarded  to  the  only 
other  bidder  for  the  job,  a  man  who  had  less  seniority  than  Mrs.  Weeks.  Under 
the  terms  of  the  contract  between  Mrs.  Weeks'  Union  and  Southern  Bell,  the 
senior  bidder  is  to  be  awarded  the  job  if  other  qualifications  are  met.  Southern 
Bell,  in  effect,  admits  a  prima  facie  violation  of  Section  703(a)   of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  Sec.  200e-2(a),  which  provides  in  pertinent  part: 
"(a)   Employer  practices. 
It  shall  be  an  unlawful  employment  practice  for  an  employer — (1)   to  fail 
or  refuse  to  hire  or  to  discharge  any  individual,  or  otherwise  to  discrimi- 
nate against  any  individual  with  respect  to  his  compensation,  terms,  con- 
ditions,  or  privileges  of  employment,   because   of  such   individual's  *  *  * 
sex  *  *  * ;  or 

(2)   to  limit,  segregate  or  classify  his  employees  in  any  way  which  would 
deprive  or  tend  to  deprive  any  individual  of  employment  opportunities  or 
otherwise  adversely  affect  his  status  as  an  employee,  because  of  such  indi- 
vidual's *  *  *  sex,  *  ""  *." 
Southern  Bell's  answer,  however,  asserts  by  way  of  affirmative  defense  that 
the  switchman's  position  fits  within  the  exception  to  the  general  prohibition  of 
discrimination  against  women  set  forth  in  Section  703(e)(1),  42  U.S.C.  Sec. 
2000e-2(e)  (1),  which  provides  in  pertinent  part: 

"(e)  Notwithstanding  any  other  provision  of  this  subchapter,  (1)  it 
shall  not  be  an  unlawful  employment  practice  for  an  employer  to  hire  and 
employ  employees,  *  *  *  one  the  basis  of  his  *  *  *  sex,  *  *  *  in  those 
certain  instances  where  *  *  *  sex,  *  *  *  is  a  bona  fide  occupational  quali- 
fication reasonably  necessary  to  the  normal  operation  of  that  particular 
business  or  enterprise,  *  *  *"  (Emphasis  added.) 
The  job  description  of  the  post  of  switchman  reads  as  follows : 

"Engaged  in  the  maintenance  and  operation  of  dial  central  office  equip- 
ment, test,  power,  frame,  switch,  and  other  telephone  equipment,  including 
the  locating  and  correcting  of  faults ;  making  adjustments,  additions,  re- 
pairs,   and    replacements ;    performing    routine    operation    tests,    etc.,    and 
working   with    test-desk,    field,    and    other   forces    connected    with    central 
office  work.  ALso  operates  and  maintains,  including  adjusting  and  making 
repairs  to  or  replacement  of,  air  conditioning  equipment,  and  performing 
other  work  as  assigned  in  accordance  with  local  circumstances  and  the 
current  needs  of  the  business." 
[3-5]  We  think  it  is  clear  that  the  burden  of  proof  must  be  on   Southern 
Bell  to  demonstrate  that  this  position  fits  within  the  "bona  fide  occupational 
qualification"  exception.  The  legislative   history   indicates  that  this  exception 
was  intended  to  be  narrowly  construed.'  This  is  also  the  construction  put  on 
the  exception   by    the   Equal    Employment    Opportunity    Commission.*    Finally, 
when  dealing  with  a  humanitarian  remedial  statute  which  serves  an  important 
public  purpose,  it  has  been  the  practice  to  cast  the  burden  of  proving  an  ex- 
ception   to    the   general    policy    of    the    statute    upon    the    person    claiming   it. 
Phillips  Inc.  v.  Walling,  324  U.S.  490.  493,  65  S.Ct.  807,  89  L.Ed.  1095  (1942). 
The  more  important   question   that  must  be  decided   here,   however,   is  the 
extent  of  the  showing  required   to  .satisfy   that   burden.   In   the   court   below. 
Southern  Bell  contended  that  a  bona  fide  occupational  qualification  was  created 
whenever  reasonable  state  protective  legislation  prevented  women  from  occupy- 
ing certain  positions.  Southern  Bell  relied  upon  Rule  .59,  promulgated  by  the 
Georgia  Commissioner  of  Labor  pursuant  to  Section  54-122 (d)   of  the  Georgia 
Code,  which  provides : 

"Lifting.  For  women  and  minors,  not  over  30  pounds.  Less  depending  on 
physical  condition  of  women  or  minors.  Minor  as  used  here  means  anyone 
under  18  years  of  age,  male  or  females." 


3  For  an  interpretative  memorandum  by  Senators  Clark  and  Chase,  floor  manapers  of 
the  bill,  supKestinff  that  Section  (703(e)  (1)  creates  a  "limited  exception,"  see  110 
Cong.  Rec.  721.'{   (1964).   See  also  H.R.  Rep.   No.  914,   88th  Cong.,   1st  Sess.    (1963). 

<  29  C.F.R.  Sec.  1604.1(a)    (1968). 


1143 

The  Commission  has  recognized  that  reasonable  state  protective  legislation 
may  constitute  a  bona  fide  occupational  qualification.  Thus,  Section  1604.1(3) 
of  the  Commission's  guidelines  provides: 

"The   Commission   does   not   believe   that   Congress   intended   to   disturb 
such  laws  and  regulations  which  are  intended  to.  and  have  the  effect  of, 
protecting  women  against  exploitation  and  hazard.  Accordingly,  the  Com- 
mission will  consider  (lualifications  set  by  .such  state  laws  or  regulations 
to  be  bona  fide  occupational  qualifications,  and  thus  not  in  conflict  with 
Title   VII  *  *  *  so,   for  example,    restrictions  on   lifting  will  be   honored 
except  where  the  limit  is  set  at  an  unreasonably  low  level  which  could  not 
endanger  women." 
Mrs.  Weeks  does  not  dispute  on  appeal  that  the  position  of  switchman  occa- 
sionally requires  lifting  of  weights  in  excess  of  30  pounds.  She  has  consistently 
contended  that  the  Georgia  limit  is  unrea.sonably  low  and  that  the  Georgia 
Commission  of  Labor's  Rule  59  does  not  have  the  intent  or  effect  of  protecting 
women  from  hazard.  She  also  contends  that  the  rule  is  arbitrary  in  violation 
of  the  equal  protection  clause  of  the   Fourteenth  Amendment  and  that  It  is 
contrary  to  Title  VII  and  thus  in  violation  of  the  supremacy  clause,  article  6, 
clause  2  of  the  Constitution.   In  this  regard,  it  may  be  noted  that  a  United 
States  District  Court  has  recently  held  that  provisions  of  the  California  Labor 
Code  restricting  lifting  by   women   to  weights  of  25  pounds  and   under  is  a 
restriction  set  at  an  unreasonably  low  level  within  the  meaning  of  the  Com- 
mission's guidelines  and  that  even  if  25  pounds  did  not  constitute  an  unrea- 
sonably low  level  within  the  meaning  of  those  guidelines,  such  restrictions  are 
still  contrary  to  Title  VII  of  the  Civil  Rights  Act  and  must  yield.  Roscnfield  v. 
Southern  Pacific  Co.,  293  F.Supp.  1219   (C.D.Cal.  Nov.  22,  1968).  In  that  case 
the  Commission  appeared  as  amicus  curiae  and  urged  the  result  reached  by 
the  District  Court  on  the  basis  that  there  was  an  irreconcilalile  conflict  between 
federal  and  state  law  which  required  invalidation  of  the  state  law  under  the 
supremacy  clau.se. 

We  need  not  decide  the  reasonableness  or  the  constitutionality  of  Rule  59, 
however,  because  effective  August  27,  1968,  Georgia  repealed  Rule  59.  In  its 
place,  the  Georgia  Commissioner  of  Labor  has  promulgated  a  rule  which 
reads:  "Manual  loads  limited.  Weights  of  loads  which  are  lifted  or  carried 
manually  shall  be  limited  so  las  to  avoid  strains  or  undue  fatigue."  The  decision 
to  repeal  the  specific  weight  limit  seems  to  have  been  at  least  partially  motivated 
by,  and  is  in  conformity  with,  the  recommendations  of  the  Task  Force  on  Labor 
Standards  of  the  Citizens'  Advisory  Council  on  the  Status  of  Women.  The  Presi- 
dent's Commission  pointed  out: 

"Restrictions  that  set  fixed  maximum  limits  upon  weights  women  are 
allowed  to  lift  do  not  take  account  of  individual  differences,  are  sometimes 
unrealistic,  and  always  rigid.  They  should  be  replaced  by  flexible  regula- 
tions applicable  to  both  men  and  women  and  set  by  appropriate  regulatory 
bodies." 
Because   the   new,    flexible   rule   does   not   in    terms   necessarily   prevent   all 
women  from  performing  the  duties  of  switchman,  the  issue  of  protective  state 
legi-slation  disappears  from  the  case.  We  are  left  with  the  question  whether 
Southern  Bell,  as  a  private  employer,  has  satisfied  its  burden  of  proving  that 
the  particular  requirements  of  the  job  of  switchman  justify  excluding  women 
from  consideration. 

In  ruling  for  Southern  Bell,  the  District  Court  relied  primarily  on  the  effect 
of  Rule  59.  It  did.  however,  make  some  additional  findings  of  fact  which 
Southern  Bell  contends  are  .sufl3cient  to  satisfy  its  burden : 

"At  the  trial  of  the  case,  the  evidence  established  that  a  switchman  is 
required  to  routinely  and  regularly  lift  items  of  equipment  weighing  in 
excess  of  thirty  (30)  pounds.  *  *  *  Additionally,  the  evidence  established 
that  there  is  other  strenuous  activity  involved  in  this  job.  *  *  * 

"The  evidence  established  that  a  .switchman  is  .subject  to  call  out  24 
hours  a  day  and  is,  in  fact,  called  out  at  all  hours  and  is  sometimes 
required  to  work  alone  during  late  night  hours,  including  the  period  from 
midnight  to  6  a.m.  In  the  event  of  an  emergency  or  equipment  failure, 
the  switchman  would  be  required  to  lift  items  of  equipment  weighing  well 
in  excess  of  thirty    (30)   pounds." 
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Southern  Bell  puts  principal  reliance  on  the  fact  that  the  District  Court 
found  the  job  to  be  "strenuous."  That  finding  is  extremely  vague.  We  note, 
moreover,  that  Southern  Bell  introduced  no  evidence  that  the  duties  of  a 
switchman  were  so  strenuous  that  all,  or  substantially  all,  women  would  be 
unable  to  perform  them.  Nor  did  the  District  Court  make  a  finding  on  this 
more  concrete  and  meaningful  .statement  of  the  issue.  The  CommLssion  in  its 
investigation,  on  the  other  hand,  rejected  Southern  Bell's  contention  "that  the 
switchman  job  at  this  location  requires  weight  lifting  or  strenuous  exertion 
which  could  not  be  performed  by  females."  In  addition,  Mrs.  Weeks  produced 
testimony  to  the  effect  that  she  was  capable  of  performing  the  job,  that  a 
woman  in  New  York  had  been  hired  as  a  switchman  and  that  seven  others 
were  preforming  the  job  of  frameman,  the  duties  of  which  were  essentially 
indistinguishable  from  those  of  a  switchman. 

[6]  In  examining  the  record  carefully  to  interpret  the  finding  that  the 
duties  of  a  switchman  were  "strenuous,"  we  have  observed  that  although 
Southern  Bell  attempted  to  connect  a  switchman's  duties  with  various  pieces 
of  heavy  equipment,  only  a  31-pound  item  called  a  "relay  timing  test  set"  was 
used  "regularly  and  routinely"  by  a  switchman.  The  testimony  at  trial  and 
the  Commission's  investigation  reveal  that  in  actually  using  the  set  the  nor- 
mally accepted  practice  is  to  place  the  test  set  on  the  floor  or  on  a  rolling 
step-ladder  and  that  very  little  lifting  of  it  was  required.  Thus,  while  there 
would  be  a  basis  for  finding  that  a  switchman's  job  would  require  lifting 
technically  in  excess  of  a  30-pound  weight  limitation,  the  infrequency  of  the 
required  lifting  would  permit  quibbling  over  just  how  "strenuous"  the  job  is. 
But  we  do  not  believe  courts  need  engage  in  this  sort  of  quibbling.  Labeling 
a  job  "strenuous"  simply  does  not  meet  the  burden  of  proving  that  the  job 
is  within  the  bona  fide  occupational  qualification  exception. 

Southern  Bell  also  may  be  taken  as  contending  that  it  has  simply  applied 
its  own  30-pound  weight  limitation  and  that  a  reasonable  privately-imposed 
weight  limitation  fits  within  the  exception.  In  this  contention.  Southern  Bell 
relies  heavily  on  the  broad  construction  of  the  exception  adopted  in  Bowe  v. 
Colf/ate-Pnlmolive  Co.,  272  F.  Supp.  332  ( S.D.Ind.l967).  In  holding  a  privately- 
imposed  35-pound  weight  limitation  vdthin  the  exception.  Judge  Steckler  stated : 
"Generally  recognized  physical  capabilities  and  physical  limitations  of  the  sexes 
may  be  made  the  basis  for  occupational  qualification  in  generic  terms."  272 
F.Supp.  at  365. 

As  indicated  above,  the  Commission  appeared  in  Rosenfeld  v.  Southern  Pacific 
Co.,  supra,  to  urge  that  the  California  weight  limitation  legislation  be 
struck  down.  In  so  doing,  the  Commission  successfully  contended  that  this 
broad  construction  of  the  bona  fide  occupational  qualification  exception  should 
not  be  followed.  The  Commission's  amicus  brief  there  stated  that  it  has  con- 
sistently interpreted  its  regulations  as  being  incompatible  with  the  idea  that 
privatety-imposed  weight  limitations  for  women  are  within  the  bona  fide  occu- 
pational qualification  exception.  It  has  taken  that  position  on  a  case  involving 
a  35-pound  weight  limit.  The  Commission  relied  upon  its  guidelines  found  in 
29  C.F.R.  Sec.  1601.1(a)  : 

"(1)  The  Commission  will  find  that  the  following  situations  do  not  war- 
rant the  application  of  the  bona  fide  occupational  qualification  exception : 
(i)  the  refusal  to  hire  a  woman  because  of  her  sex,  based  on  assumptions 
of  the  comparative  employment  characteristics  of  women  in  general.*  *  * 
(ii)  the  refusal  to  hire  an  individual  based  on  stereotyped  characteriza- 
tions of  the  sexes.  *  *  *. 

The  principle  of  nondiscrimination  requires  that  individuals  be  consid- 
ered on  the  basis  of  individual   capacities  and   not  on   the  basis  of  any 
characteristics    generally    attributed    to    the    group." 
[7]  These  guidelines  are,  of  course,  entitled  to  considerable  weight.  As  the 
Supreme  Court  said  in  Vdall  v.  Tallman,  380  U.S.  1,  85  S.Ct.  792,  13  L.Ed.2d 
616  (1965)  : 

"When  faced  with  a  problem  of  statutory  construction,  this  Court  shows 
great  deference  to  the  interpretation  given  the  statute  by  the  ofl[icers  or 
agency  charged  with  its  administration.  To  sustain  the  Commission's  appli- 
cation of  this  statutory  term,  we  need  not  find  that  its  construction  is  the 
only  rea.sonable  one  or  even  that  it  is  the  result  we  would  have  reached 
had  the  question  arisen  in  the  first  instance  in  judicial  proceedings.  *  *  ♦ 
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Particularly  is  this  respect  flue  when  the  administrative  practice  at  stake 

involves  a  contemporaneous  construction  of  a  statute  by  the  men  charged 

with  the  responsibility  of  setting  its  machinery  in  motion ;  of  making  the 

parts  work  etficientlyand  smoothly  while  they  are  yet  untried  and  new." 

See  also  United  States  v.  Jefferson  County  Board  of  Education,  372  F.2d  836, 

847   (5th  Cirl966),  cert,  denied  sub  nom,  Vuildo  Parish  School  Board  v.  United 

States  389  U.S.  840,  88  S.Ct.  67, 19  L.Ed.2d  103. 

[8]  We  agree  with  the  Commission  that  the  broad  construction  of  the  bona 
fide  occupational  qualification  in  Bowe  v.  Colgate-PalmoUve  Co.,  supra,  is 
inconsistent  with  the  purpose  of  the  Act— providing  a  foundation  in  law  for 
the  principle  of  nondiscrimination.''  Construed  that  broadly,  the  exception  will 
swallow  the  rule.  We  conclude  that  the  principle  of  nondiscrimination  requires 
that  we  hold  that  in  order  to  rely  on  the  bona  fide  occupational  qualification 
exception  an  employer  has  the  burden  of  proving  that  he  had  reasonable  cause 
to  believe,  that  is,* a  factual  basis  for  believing,  that  all  or  substantially  all 
women  would  be  unable  to  perform  safely  and  efficiently  the  duties  of  the  job 

Involved. 

[9]  Southern  Bell  has  clearly  not  met  that  burden  here.  They  introduced 
no  evidence  concerning  the  lifting  abilities  of  women.  Rather,  they  would 
have  us  "assume,"  on  the  basis  of  a  "stereotyped  characterization"  that  few 
or  no  women  can  safely  lift  30  pounds,  while  all  men  are  treated  as  if  they 
can.  While  one  might  accept,  arguendo,  that  men  are  stronger  on  the  average 
than  women,  it  is  not  clear  that  any  conclusions  about  relative  lifting  ability 
would  follow.  This  is  because  it  can  be  argued  tenably  that  technique  is  as 
important  as  strength  in  determining  lifting  ability.  Technique  is  hardly  a 
function  of  sex.  What  does  seem  clear  is  that  using  these  class  stereotypes 
denies  desirable  positions  to  a  great  many  women  perfectly  capable  of  per- 
forming the  duties  involved. 

Southern  Bell's  remaining  contentions  do  not  seem  to  be  advanced  with  great 
seriousness.  The  emergency  work  which  a  switchman  allegedly  must  perform 
con.sists  primarily  in  the  handling  of  a  24-pound  extinguisher  in  the  event  of 
fire.  A  speculative  emergency  like  that  could  be  used  as  a  smoke  screen  by 
any  employer  bent  on  discriminating  against  women.  It  does  seem  that  switch- 
men are  occasionally  subject  to  late  hour  call-outs.  Of  course,  the  record  also 
reveals  that  other  women  employees  are  subject  to  call  after  midnight  in 
emergencies.  Moreover,  Title  VII  rejects  just  this  type  of  romantic  paternalism 
as  unduly  Victorian  and  instead  vests  individual  women  with  the  power  to 
decide  whether  or  not  to  take  on  unromantic  tasks.  Men  have  always  had 
the  right  to  determine  whether  the  incremental  increase  in  remuneration  for 
strenuous,  dangerous,  obnoxious,  boring  or  unromantic  tasks  is  worth  the 
candle.  The  promise  of  Title  VII  is  that  women  are  now  to  be  on  equal  footing. 
We  cannot  conclude  that  by  including  the  bona  fide  occupational  qualification 
exception  Congress  intended  to  renege  on  that  promise. 

Having  concluded  that  Southern  Bell  has  not  satisfied  its  burden  of  proving 
that  the  job  of  switchman  is  within  the  bona  fide  occupational  qualification 
exception,  we  must  rever.se  the  District  Court  on  this  issue  and  hold  that 
Southern  Bell  has  violated  42  UU.S.C.  Sec.  2000e-2(a).  This  case  is  remanded 
to  the  District  Court  for  determination  of  appropriate  relief  under  the  provi- 
sions of  42  U.S.C.  Sec.  2000e-5(g). 

Affirmed  in  part ;   reversed  and  remanded  in  part. 


5  Our  disagreement  with  that  broad  construction  does  not  necessarily  imply  that  we 
disagree  with  the  result  reached  there.  It  should  be  noted  that  the  Court  ther  emade  specific 
findings  that  : 

"It  was  not  and  is  not  practical  or  pragmatically  possible  for  Colgate,  in  the  op- 
eration of  Its  plant,  to  assess  the  physical  abilities  and  capabilities  of  each  female 
who  might  seek  a  particular  job,  as  a  unique  individual  with  a  strength  and  a 
stamina  below  average  or  above  average  *  *  *."  Bowe  v.  Colgate-Palmolive  Co., 
supra,  at  .357. 

This  finding  was  based  on  the  "highly  refined,  bizarre,  and  extraordinarily  com- 
plex system  oif  seniority  and  job  assignment  in  effect  at  the  plant."  Id.  at  356.  It 
may  be  that  where  an  employer  sustains  its  burden  in  demonstrating  that  it  Is 
impossible  or  highly  impractical  to  deal  with  women  on  an  individualized  basis,  it 
may  apply  a  reasonable  general  rule.  No  such  showing  was  made  here ;  it  seems 
plain  that  it  could  not  be. 
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United  States  District  Court,   Southern   District  of  Georgia, 

SwAiNSBORO  Division 

civil   action    NO.    443 

Mrs.  Lorena  W.  Week,  plaintiff 

V. 

Southern  Bell  Telephone  and  Telegraph  Company,  defendant 

judgment  on  motions  for  counsel  fees  and  expenses 

This  court  entered  a  memorandum  opinion  on  July  1,  1971  awarding  counsel 
fees  and  expenses  to  trial  counsel,  Mr.  William  B.  Clark,  and  appellate  coun- 
sel, Mrs.  Sylvia  Roberts,  both  as  counsel  for  the  prevailing  party,  Mrs.  Weeks. 
(Copy  of  memorandum  opinion  is  attached). 
The  following  direction  was  given  to  counsel  in  the  case : 

"Counsel   (Mr.  Clark,  Mrs.  Roberts  and  counsel  for  the  defendant)   are 
directed  to  present  a  judgment  accordingly  with  each  as  well  as  plaintiff 
noting  that  it   has  been  approved  as   to  form.   Cf.   Miller  v.   Amusement 
Efiterprises,  5  Cir.,  1970,  426  F.2d  534,  539,  on  the  requirement  that  the 
court  insure  that  the  fees  allowed  are  restricted   to   reimbursement   and 
compensation  for  legal  services   rendered." 
Counsel  for  the  defendant  has  now  advised  the  court  that  no  agreement  is 
possible  as  to  the  form  and  substance  of  a  final  order.  No  notice  of  disagree- 
ment with  this  representation  has  been  received  from  other  counsel.   It  also 
appears  that  the  matter  of  counsel  fees  and  expenses  is  the  only  pending  issue 
in  this  prolonged  litigation. 

The  purpose  of  obtaining  approval  of  plaintiff  as  to  the  form  of  the  judgment 
was  to  comply  with  the  mandate  of  Miller  v.  Amusement  Enterprises,  5  Cir., 
1970,  426  F.2d  534,  539,  that  no  part  of  the  fees  and  expenses  awarded  under 
42  USCA,  §2000e-5(k)  are  to  be  paid  to  plaintiff.  Instead,  however,  of  further 
extending  this  litigation  to  obtain  the  approval  of  plaintiff  as  to  the  form 
of  judgment,  it  is  the  conclusion  of  the  court  that  the  mandate  of  Miller  v. 
Amusement  Enterprises  will  be  sufficiently  met  by  ordering  and  IT  IS  SO 
ORDERED  that  no  part  of  the  fees  and  expenses  to  be  paid  to  counsel  shall 
be  paid  over  to  plaintiff.  It  is  to  be  noted  that  there  has  been  no  suggestion 
that  any  part  of  such  fees  or  expenses  are  to  be  paid  to  plaintiff. 

The  court  is  therefore  of  the  view  that  this  matter  should  be  terminated  by 
final  judgment  and  accordingly  it  is  the  judgment  of  the  court  that  defendant 
pay  the  following  sums  to  counsel  for  plaintiff: 

To  Mr.  William  B.  Clark:  Counsel  fees— $1,200.00,  Expenses— $25.00. 
To  Mrs.  Sylvia  Roberts:  Counsel  fees— $15,000.00,  Expenses— $1,546.34. 
This  judgment  together  with  the  previous  orders  entered  in  favor  of  plaintiff 
by  consent  and  otherwise,  shall  serve  as  the  final  judgment  in  this  matter  to 
the  end  that  the  litigation  between  the  parties  is  and  it  is  hereby  terminated. 
IT  IS  SO  ORDERED. 

This  1st  day  of  December,  1971. 

Griffin  B.  Bell, 
United  States  Circuit  Judge 
sitting  as  a  District  Judge  by  designation. 
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United   States  District  Court,   Southern   District  of  Georgia, 

SwAiNSBORO  Division 

CIVIL   action    no.    443 

Mrs.  Lorena  W.  Weeks,  plaintiff 

V. 

Southern   Bell  Telephone   and   Telegraph    Company,   defendant 

Order  Awarding  Counsel  Fees 

This  suit  involved  a  claim  for  injunctive  relief  and  damages  based  on  alleged 
discrimination  in  emplovment  against  plaintiff  by  reason  of  her  sex.  42  USCA, 
§  2000e-2(a).  The  order  of  this  court  denying  the  claim  was  reversed  on  appeal. 
Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Company,  5  Cir.,  1969,  408 
F2d  228,  with  direction  that  appropriate  relief  be  determined  on  remand. 
The  matter  was  thereafter  terminated  by  a  settlement  decree  with  the  job 
in  issue  and  damages  including  back  pay  being  awarded  to  plaintiff. 

The  issues  remaining  for  disposition  arise  out  of  prayers  for  counsel  fees 
and  expenses  on  the  part  of  trial  counsel  and  counsel  thereafter  handling  the 
appeal  and  post-appeal  matters. 

The  prayer  of  trial  counsel  will  be  first  considered.  Plaintiff  sought  the 
assistance  of  court-appointed  counsel  to  represent  her  in  the  district  court. 
William  B.  Clark  of  the  Swainsboro  Bar  was  duly  appointed  by  the  court 
pursuant  to  42  USCA,  §2000e-5(e)  : 

"...  Upon  application  by  the  complainant  and  in  such  circumstances 
as  the  court  may  deem  just,  the  court  may  appoint  an  attorney  for  such 
complainant  and  may  authorize  the  commencement  of  the  action  without 
the  payment  of  fees,  costs,  or  security.  .  .  ." 
Mr.  Clark  prepared  and  filed  the  complaint,  appeared  at  Brunswick,  Georgia 
and  successfully  resisted  defendant's  motion  to  dismiss  or  for  summary  judg- 
ment. He  spent  two  days  in  the  trial  of  the  case  in  addition  to  time  spent  in 
preparation  for  the  motion  and  trial.  He  seeks  an  award  of  $1,200  plus  $25.00 
in  travel  expense  (250  miles  at  lO^-  per  mile).  This  is  a  reasonable  request  in 
the  event  he  is  entitled  to  a  fee  at  all  in  view  of  the  fact  that  he  asked  to 
be  and  was  relieved  as  counsel  after  the  adverse  judgment  in  the  district  court. 
The  statute,  42  USCA,   §2000e-5(k)    provides: 

"In  any  action  or  proceeding  under  this  subchapter  the  court,  in  its 
discretion,  may  allow  the  prevailing  party,  other  than  the  Commission  or 
the  United  States,  a  reasonable  attorney's  fee  as  part  of  the  costs,  .  .  ." 
It  is  to  be  noted  that  the  fee  is  awarded  to  the  prevailing  party  and  plaintiff 
had  not  prevailed  at  the  time  Mr.  Clark  was  relieved  as  counsel.  On  the  other 
hand,  it  was  his  work  product  that  made  the  appeal  possible.  The  rulings 
which  he  obtained  on  the  motions  were  the  subject  of  a  cross-appeal  by  defend- 
ant and  were  sustained  on  appeal. 

Moreover,  the  policy  underlying  Title  VII  of  the  Civil  Rights  Act  of  1964, 
42  USCA,  §  2000e  et  seq.,  is  to  make  counsel  available  for  a  complainant  seek- 
ing relief  under  the  Act  "in  such  circumstances  as  the  court  may  deem  just." 
It  would  disparage  this  policy  to  deny  a  fee  and  expenses  to  counsel  as  here 
where  plaintiff  eventually  prevailed  simply  because  he  withdrew  after  trial 
and  after  filing  the  notice  of  appeal.  Such  a  denial  would  add  to  the  difficulty 
of  finding  counsel  to  serve  by  appointment,  knowing  that  counsel  must  bear 
the  risk  of  loss  of  time  and  expenses.  The  policy  of  the  Act  will  be  served 
by  making  counsel  whole  even  where  he  determined  not  to  pursue  the  appeal 
of  an  adverse  judgment,  leaving  further  proceedings,  as  was  the  case,  to 
counsel  selected  by  plaintiff. 

As  to  the  amount  of  the  fee  sought  by  Mr.  Clark,  no  expert  testimony  has 
been  offered.  However,  as  Judge  Sibley,  speaking  for  the  Fifth  Circuit,  ob- 
served in  Campbell  v.  Green,  5  Cir..  1940,  112  F.2d  143: 

"The  court  ...  is  itself  an  expert  on   the  question   and  may  consider 
its  own  knowledge  and  experience  concerning  reasonable  and  proper  fees 
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and  may  form  an  independent  judgment  either  with  or  without  the  aid 
of  testimony  of  witnesses  as  to  value."  112  F.2d  at  144. 

The  amount  sought  is  deemed  to  be  reasonable  and  thus  a  fee  in  the  sum 
of  $1,200  and  expenses  in  the  amount  of  $25.00  is  awarded  to  Mr.  Clark. 

As  to  counsel  who  succeeded  Mr.  Clark,  Mrs.  Sylvia  Roberts,  the  award  of 
a  fee  to  her  together  with  expenses  is  well  within  the  spirit  of  the  Act.  It  was 
Mrs.  Roberts  who  succe.ssfuUy  appealed  the  case  with  the  result  of  reversing 
the  judgment  of  this  court  that  the  job  of  switchman  was  within  the  bona 
fide  occupational  qualification  exception  in  the  Act,  42  USCA,  §2000e-2(e)  (1). 
It  is  true  that  between  the  judgment  of  this  court  and  the  appeal,  the  State 
of  Georgia  rescinded  its  prohibition  against  women  being  employed  in  jobs 
where  the  lifting  of  weights  of  thirty  or  more  pounds  was  required.  Nonethe- 
less, this  prohibition  was  not  the  sole  basis  of  the  decision  of  this  court.  The 
further  basis  was  that  the  work  of  a  switchman  was  generally  strenuous  and 
unsuited  for  a  woman  and  the  Fifth  Circuit  concluded  that  this  characteriza- 
tion was  unsubstantiated  by  the  evidence.  The  decision  of  the  court  was  a  com- 
plete reversal  leaving,  as  stated,  only  the  question  of  further  relief. 

At  this  point  Mrs.  Roberts  alleges  that  she  had  spent  3331/4  hours  of  her 
time  on  the  case  and  had  incurred  expenses  of  $388.99.  The  time  is  broken 
into  two  parts :  2621/4  hours  in  research  and  71  hours  in  case  management 
(conferences,  court  appearances,  travel,  and  the  like). 

Subsequent  to  the  Fifth  Circuit  reversal  and  in  the  quest  for  further  relief, 
Mrs.  Roberts  alleges  that  she  spent  an  additional  251%  hours  on  the  case. 
This  involved  103  hours  in  research  and  148%  hours  in  case  management. 
Additional  expenses  in  the  total  sum  of  $1,157.35  were  incurred. 

The  expert  testimony  was  directed  to  a  reasonable  fee  for  the  appeal. 
It  ranged  in  amounts  from  a  low  of  $2,500  to  $5,000  (one  Savannah  lawyer), 
$6,000  (another  Savannah  lawyer),  $40.00  per  hour  (an  Atlanta  lawyer),  and 
$40.00  per  hour  (Louisiana  lawyers).  Meanwhile,  Mrs.  Roberts  has  submitted 
a  decision  of  Judge  Rubin  in  Clark  v.  American  Marine  Corporation,  Civil 
Action  16315,  E.D.,  La.,  dated  April  24,  1970,  wherein  a  fee  of  $20,000  was 
awarded  to  the  prevailing  party  for  counsel  fees  in  a  suit  brought  under  Title 
VII  on  proof  of  a  time  expenditure  of  580  hours.  The  award  there  was  for 
the  services  of  multiple  counsel  in  a  class  action  in  the  trial  court  as  dis- 
tinguished from  single  counsel  here  in  a  non-class  action  but  the  number  of 
hours  involved  is  almost  the  same. 

An  additional  factor  to  be  considered  is  thai  the  settlement  finally  consum- 
mated was  very  favorable  to  plaintiff  in  that  she  recovered  in  full  on  all 
claims  as.serted.  In  a  consent  decree,  she  was  awarded  the  position  originally 
bid  for  as  well  as  $31,497.68  in  back  pay  and  related  claims. 

The  court  has  carefully  considered  the  briefs  filed  in  the  Court  of  Appeals 
as  well  as  the  record,  Mrs.  Roberts'  itemization  of  her  various  activities  in 
connection  with  the  case  together  with  the  tabulation  of  dates  and  time 
expenditures.  The  extent  of  the  difficulty  of  the  appeal  and  the  subsequent 
efforts  on  remand  have  likewise  been  considered  as  has  the  expert  testimony. 

It  must  also  be  remembered  that  the  fee  under  the  Act  is  awarded  only  to 
the  prevailing  party ;  hence,  the  fee  has  some  of  the  attributes  of  a  contingent 
fee  arrangement.  The  statute  speaks  in  terms  of  a  reasonable  fee  and  all  of 
the  aforesaid  factors  are  brought  to  bear  on  the  question  in  determining  rea- 
sonableness. No  one  factor,  however,  is  controlling. 

The  court  is  aware  of  its  broad  discretion  in  .setting  counsel  fees,  Massachu- 
setts Mutual  Life  Insurance  Company  v.  Brock,  405  F.2d  429,  432  (5  Cir.,  1968), 
as  well  as  the  right  to  employ  its  own  expertise  on  the  subject,  Campbell  v. 
Green,  supra.  Taking  all  of  these  factors  into  considei-ation,  the  court  is  of 
the  view  that  a  fee  of  $15,000  is  reasonable  in  the  circumstances  for  the 
services  of  Mrs.  Roberts.  This  sum  will  be  awarded  together  with  the  expenses 
claimed  which  are  not  contested. 

Counsel  (Mr.  Clark,  Mrs.  Roberts  and  counsel  for  the  defendant)  are  di- 
rected to  present  a  judgment  accordingly  with  each  as  well  as  plaintiff  noting 
that  it  has  been  approved  as  to  form.  Cf.  Miller  v.  Amusement  Enterprises, 
426  F.2d  534,  539  (5th  Cir.,  1970),  m\  the  requirement  that  the  court  insure  that 
the  fees  allowed  are  restricted  to  reimbursement  and  compensation  for  legal 
services  rendered. 

This  1  day  of  July,  1971. 

Griffin  B.  Bell, 
United  States  Circuit  Judge 
sitting  as  a  District  Judge  by  designation. 
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statement  of  the  case 

This  appeal  is  the  final  stage  of  a  controversy  which  began  on  April  18, 
1966,  when  Lorena  Weeks  was  advised  by  defendant  that  it  was  returning  her 
bid  on  the  job  of  switchman  since  it  had  "*  *  *  decided  not  to  assign  women 
to  this  location  on  a  switchman's  job."  ^  Mrs.  Weeks  filed  a  charge  with  the 
Equal  Employment  Opportunity  Commission,  which  found  reasonable  cause 
to  believe  defendant  violated  Title  VII,  and  suit  was  instituted  thereafter. 
The  District  Court  ruled  in  favor  of  defendant.  Mrs.  Weeks'  court  appointed 
lawyer,  Mr.  William  Clark,  withdrew  from  the  case,  and  present  counsel  com- 
menced representation  of  Mrs.  Weeks  in  January  of  1968.  This  Court  re- 
versed, finding  defendant  breached  Title  VII,  and  remanded  for  further  pro- 
ceedings to  determine  appropriate  i-elief,  Weeks  v.  Southern  Bell  Telephone 
and  Telegraph  Co.,  408  F.2d  228  (5th  Cir.  1969) . 

Following  this  Court's  decision  in  March,  1969,  defendant  filed  two  appli- 
cations for  rehearing,  both  of  which  were  denied.  The  case,  came  before 
the  Honorable  Alexander  A.  Lawrence  due  to  the  retirement  of  the  trial  judge, 
the  Honorable  Frank  M.  Scarlett.  A  hearing  was  held  on  February  17,  1970,  in 
Savannah,  and  with  respect  to  attorney  fees,  cousel  for  plaintiff  submitted  an 
itemized  list  of  time  spent  in  connection  with  cases  figured  at  the  rate  of 
$40.00  per  hour,  together  with  expenses  which  totalled  $19,430.42.  A  request 
for  an  additional  sum  of  $6,000.00  in  view  of  the  case  being  one  of  first  im- 
pression and  the  result  achieved. 

Plaintiff's  counsel  offered  her  own  affidavit  citing  her  experience  and  back- 
ground, that  of  George  B.  Hall,  the  past  President  of  the  Louisiana  State  Bar 
Association ;  that  of  Edna  Sakir,  attorney  from  New  Orleans  Louisiana,  and 
Jerry  Bankston,  a  lawyer  from  Baton  Rouge,  and  J.  R.  Goldthwaite,  Jr.,  an 
attorney  from  Atlanta.  These  affidavits  support  the  figure  of  $40.00  per  hour 
used  by  counsel,  and  it  should  be  noted  that  Mr.  Hall  referred  to  the  Texas 
Bar  figure  of  $50.00  per  hour  which  is  used  in  that  state.  Moreover,  as  Mr. 
Bankston  stated,  $40.00  per  hour  would  be  appropriate  for  routine  matters, 
and  the  preparation  of  a  case  of  first  impression  is  certainly  more  challenging 
than  those  concerns  designated  as  routine  matters.  It  is  submitted  that  the 
figure  of  $40.00  per  hour  is  not  excessive  for  this  additional  reason :  the 
Georgia  Bar  schedule  which  gives  an  hourly  rate  of  $35.00  was  published  in 


^  Defendant  claimed  that  the  position  of  switchman  fit  within  the  bona  fide  occupa- 
tional qualification  exception  to  42  U.S.C.  Section  2000e-2  (e)  (1)  and  therefore  it  did  not 
have  to  consider  her  for  the  job.  One  of  Southern  Bell's  defenses  was  that  of  alleged 
reliance  on  a  weight  lifting  regulation  of  the  Commissioner  of  Labor  of  the  State 
of  Georgia,  restricting  weights  that  could  be  lifted  by  minors  of  both  sexes  and  all 
women  to  thirty  pounds. 
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1964  and  the  cost  of  all  items  has  risen  considerably  since  that  date.  To  be 
exact,  in  1964  the  cost  of  all  consumer  items  was  108.1  (Statistical  Abstracts 
of  the  United  States,  Department  of  Labor)  and  in  December,  1969,  was  131.3 
(Survey  of  Current  Business,  Department  of  Commerce).  The  full  increase 
as  indicated  by  these  figures  would  be  $-13.05. 

Defendant  offered  the  testimony  of  Phyllis  Kraviteh  and  Julian  Corish, 
attorneys  from  Savannah,  and  contended  that  these  experts  stated  that 
"*  *  *  an  average  lawyer,  working  efficiently,  would  not  have  spent  the  time 
claimed  by  opposing  counsel"  (brief  following  hearing  below).  With  all  due 
respect  to  Miss  Kraviteh  and  Mr.  Cornish,  it  will  be  seen  that  the  value  of 
their  conclusions  is  severely  limited  by  their  brief  examination  of  the  record 
and  briefs  (one  and  one  half  hours,  Miss  Kraviteh  (TR  76),  three  and  one 
half  hours,  Mr.  Corish  (TR  101).  This  brief  encounter  was  the  basis  of  setting 
a  fee  ranging  between  $2,500.00  to  $5,000.00  for  Miss  Kraviteh,  and  $6,000.00 
for  Mr.  Corish. 

Miss  Kraviteh  "*  *  *  read  it  hastily.  I  did  not  study  it"  (TR  73)  ;  she  like- 
wise "*  *  *  did  not  study  the  brief"  (TR  74),  or  know  how  much  back  pay 
was  owing  (TR  88),  but  assumed  the  job  of  switchman  paid  only  slightly  more 
than  Mrs.  Weeks  presently  held  (TR  87).=  Can  it  seriously  be  asserted  that 
either  of  these  lawyers  would  agree  to  such  a  brief  time  spent  in  an  assess- 
ment of  two  years  of  their  work  as  a  reliable  method  of  estimating  a  fee  due 
to  either  of  them? 

Most  significantly,  neither  of  these  attorneys  had  ever  handled  a  case  aris- 
ing under  Title  VII  involving  sex  discrimination  and  knew^  nothing  of  the 
jurisprudence  on  this  subject  (TR  69;  101).  Miss  Kraviteh  made  the  state- 
ment that  preparation  of  the  brief  would  not  take  over  50  hours  since  the 
record  was  short  (TR  64-65),  and  the  brief  could  be  evaluated  by  the  number 
of  citations  contained  therein  and  its  length.  Her  testimony  indicated  her 
total  lack  of  understanding  of  the  diflSculty  of  researching  a  case  of  first  im- 
pression, which  she  freely  admitted  she  had  never  done  (TR  68;  80),  and  her 
time  estimate  was  based  on  handling  ca.ses  involving  settled  issues  of  law 
(TR  76).  Miss  Kraviteh  testified  that  correspondence  would  be  unnecessary 
(TR  69),  which  defies  belief  when  one  is  working  with  counsel  in  Washington, 
D.C.,  and  must  also  correspond  with  the  client,  and  other  attorneys  handling 
similar  cases  in  this  very  new  area  of  law. 

Mr.  Corish,  on  the  other  hand,  had  some  brush  with  a  case  of  first  impres- 
sion, and  with  cases  taken  over  after  the  trial  was  lost  (TR  109).  For  this 
reason,  he  set  the  fee  at  $6,000.00  which  is  exactly  the  fee  which  counsel  set. 
He  was  not  familiar  with  the  fact  that  this  was  the  first  appellate  considera- 
tion of  the  bona  fide  occupational  qualification  of  Title  VII  (TR  107-108),  and 
did  not  think  "*  *  *  the  payor  should  be  penalized  because  it  is  a  novel  ques- 
tion" (TR  112).  He  also  did  not  think  that  the  fact  that  the  case  set  a 
precedent  affecting  large  numbers  of  women  should  mean  that  "*  *  *  the 
payor  in  this  case  should  be  penalized  one  dollar  for  it"  (TR  112).  Similar 
testimony  was  given  by  Miss  Kraviteh  (TR  85).  Mr.  Corish  stated  he  was  not 
familiar  with  the  criteria  of  Canon  12  of  the  Canons  of  Ethics   (TR  102). 

Neitlier  of  the  witnesses  had  seen  counsel's  itemized  statement  (TR  71 ;  102) 
or  the  supporting  affidavits  (TR  84;  112).  Both  said  they  had  no  reason  to 
doubt  counsel's  veracity  with  respect  to  the  time  and  expenses  spent  on  the 
case  (TR  83;  102),  and  had  no  objection  to  an  attorney  being  reasonably  com- 
pensated   (TR  96;  117). 

To  sum  up  the  testimony  of  Miss  Kraviteh  and  Mr.  Corish.  the  only  con- 
clusion to  be  drawn  is  that  on  this  first  and  only  occasion  for  either  of  them 
to  testify  on  attorney  fees  (TR  94;  117),  they  had  1)  no  background  or  ex- 
perience in  this  area  of  law-  2)  little  time  was  devoted  by  either  of  them  to 
reviewing  the  material  on  which  they  found  an  opinion  and  they  did  not 
examine  counsel's  itemized  statement  or  supporting  affidavits;  3)  they  did  not 
give  any  weight  to  the  result  secured,  and  indeed  did  not  know  the  signifi- 
cance of  the  court's  opinion  in  defining  the  scope  of  the  bona  fide  occupational 
qualification  4)   they  did  not  know  the  relief  Mrs.  Weeks  eventually  received. 

Eight  months  after  this  hearing,  on  August  18,  1970,  plaintiff's  counsel  was 
in  Savannah  on  other  business  and  saw  Judge  Lawrence,  who  advised  her  that 


a  At    the    time   of   trial.    It    was    stipulated    that    the    difference    In    salary    was    $51.50 
per  week. 
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he  felt  lie  had  a  conflict  of  interest  and  expressed  a  desire  to  recuse  himself." 
Counsel  then  wrote  to  The  Honorable  John  R.  Brown  to  request  another  judge 
be  designated.  The  Honorable  Griffin  B.  Bell,  of  this  court,  sitting  by  desig- 
nation as  a  District  Judge  for  the  Northern  District  of  Georgia  was  assigned 
to  the  case  September  29,  1970,  and  a  prehearing  set  for  October  30,  1970,  in 
Atlanta.  Two  other  conferences  were  held  in  Atlanta,  on  November  24,  1970, 
and  March  2,  1971,*  and  after  repeated  requests  by  plaintiff  the  date  of  April  19, 
1971  was  set  for  another  hearing. 

On  that  date,  a  consent  decree  was  entered  into  in  which  Mrs.  Weeks  was 
awarded  each  and  every  item  she  claimed  in  full,  and  was  made  whole  for 
all  damages  suffered  as  a  result  of  the  defendant's  unlawful  discrimination.^ 

With  respect  to  attorney  fees,  on  April  19,  1971,  Judge  Bell  requested  counsel 
to  recompute  hours  and  expenses  to  show  those  expended  prior  and  subsequent 
to  this  court's  ruling  in  1969,  and  reclassifying  the  time  in  different  cate- 
gories. This  recomputation  was  forwarded  to  the  Court  on  April  24,  1971. 

Mrs.  Weeks  received  the  full  amount  of  her  award,  less  amounts  defendant 
was  required  to  withhold,  shortly  after  April  19.  Plaintiff  had  no  contingent 
fee  agreement  with  counsel,  who  received  no  portion  of  the  funds  sent  to 
Mrs.  Weeks. 

Approximately  two  months  later,  after  additional  authorities  were  sup- 
plied to  the  court  indicating  later  decisions  citing  and  relying  on  Weeks,  an 
order  setting  a  fee  of  $15,000.00  plus  uncontested  expen.ses  of  $1,536.34  was 
entered  on  July  1,  1971. 

Mr.  Clark,  Mrs.  Weeks'  court  appointed  trial  counsel,  was  granted  the  full 
amount  he  requested,  $1,200.00,  plus  $25.00  in  travel  expense. 

Passing  to  the  fee  for  appellate  counsel,  it  was  observed  that  her  work  had 
resulted  in  reversing  the  trial  court  in  these  words : 

"*  *  *  this  characterization  [that  the  work  of  switchman  was  generally 
strenuous  and  unsuited  for  a  woman]  was  unsubstantiated  by  the  evi- 
dence." 

Order  Awarding  Counsel  Fees,  p.  4. 

At  no  juncture  was  it  noted  by  the  court  that  the  case  presented  "*  *  *  im- 
portant unsettled  questions  concerning  the  proper  interpretation  of  Title 
VII  *  *  *",  Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Co.,  supra,  at 
p.  220. 

It  was  recounted  that  through  the  appeal  stage,  counsel  spent  3331/4  hours 
(2621/4  research;  71  in  case  management,  conferences  and  the  like)  and  ex- 
penses of  $388.89.  In  obtaining  appropriate  relief,  an  additional  252%  hours 
was  consumed  (103  research;  148%  in  case  management)  and  expenses  of 
$1,157.35.  The  opinion  did  not  include  a  total  number  of  hours,  which  amounts 
to  585. 

The  court  stated  that  it  took  into  consideration  Clark  v.  American  Marine 
Corp.,  320  F.  Supp.  709  (E.D.  La.  1970),  affirmed,  437  F.2d  959  (5  Cir.  1971), 
wherein  $20,000.00  was  awarded  to  multiple  counsel  who  worked  on  the  case 
580  hours,  and  did  not  appeal  from  an  unfavorable  decision  since  the  case  was 
won  initially.  No  indication  was  given  as  to  why  counsel  herein  should  re- 
ceive less  than  attorneys  in  Clark. 

The  Order  Awarding  Counsel  Fees  also  mentioned  that  the  setttlement  finally 
consummated  "*  *  *  was  very  favorable  to  plaintiff  in  that  she  recovered  in 
full  on  all  claims  asserted."  Id.,  p.  5.  The  fact  that  no  victim  of  sex  discrimi- 
nation had  ever  been  "made  whole"  for  all  damages  prior  to  the  consent  decree 
was  omitted. 


3  Judge  Lawrence  stated  to  counsel  that  he  was  the  only  judge  in  the  Southern 
District  of  Georgia  and  did  not  anticipate  that  another  judge  would  be  appointed  until 
at  least  April,   1971. 

*  On  this  date  an  order  was  entered  to  place  Mrs.  Weeks  in  the  job  of  switchman 
at  Louisville  effective  February  28,  1971  at  the  top  of  the  wage  scale,  of  $161.00  per 
week. 

5  Plaintiff  recovered  $30,761.68  as  back  pay,  which  included  all  the  overtime  earned 
by  the  incumbent,  all  premium  pay,  evening  and  night  differentials,  travel  pay,  ex- 
penses and  interest.  A  most  important  part  of  the  decree  related  to  the  job  title  being 
awarded  as  of  April  24,  1966,  and  scores  on  tests  not  being  cause  for  demotion.  Through 
all  conferences  and  proceedings  sinre  this  court's  ruling  in  1969,  plaintiff  steadfastly 
maintained  that  such  tests  bore  no  relation  to  the  job,  and  should  not  be  administered 
since  they  were  not  administered  to  other  persons  bidding  on  the  job  of  switchman 
in   1966. 
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The  amount  awarded  was  roughly  50%  of  the  sum  awarded  to  Mrs.  Weeks,* 
or  figured  on  an  hourly  basis,  $25.64  per  hour. 

SPECIFICATION    OF   ERRORS 

/.  The  court's  award  did  not  conform  to  the  accepted  criteria  for  setting 
of  attorney  fees 

II.  The  court's  award  is  inconsistent  with  other  fees  granted  in  Title  VII 
cases,  and  will  hamper  enforcement  of  Title  VII  and  other  litigation  arising 
under  the  Civil  Right  Act 

ARGUMENT 

I.   THE   court's   award   DID    NOT    CONFORM    TO    THE   ACCEPTED    CRITERIA   FOB    SETTING 

OF   ATTORNEY   FEES 

Assessment  of  a  reasonable  attorney  fee  has  often  been  measured  by  Canon 
12  of  the  Canons  of  Ethics  of  the  American  Bar  Association  summarized  in 
Clark  V.  American  Marine  Corp.,  supra,  at  p.  711  as  follows : 

"*  *  *  (1)  the  time  and  labor  involved,  and  the  novelty  and  difficulty  of  the 
issues;  (2)  vvhether  other  employment  is  lost  because  of  the  undertaking; 
(3)  the  customary  charges  of  the  bar  for  similar  services;  (4)  the  amount 
involved  and  the  benefits  resulting  to  the  client  from  the  services;  (5)  the 
contingency  or  certainty  of  the  compensation;  and  (6)  whether  the  em- 
ployment is  casual  or  for  an  established  and  constant  client." 

A.  Labor  involved,  and  novelty  and  difficulty  of  the  issues 

Title  VII  cases  have  recently  been  described  as  requiring  "*  *  *  specific  and 
complex  challenges  *  *  *  which  are  not  common  to  more  frequently  litigated 
areas  of  the  law."  Petete  v.  Consolidated  Freightways,  313  F.  Supp.  1271  (N.D. 
Texas  1970).  At  the  time  Mrs.  Weeks  appealed  to  this  court  in  1968,  there  was 
much  doubt  as  to  the  meaning  of  Title  VII  as  regards  its  application  to  dis- 
crimination on  the  basis  of  sex  because  of  the  inclusion  in  the  Act  of  the  bona 
fide  occupational  qualification.' 

Bowe  V.  Colgate  PalmoUve  Company,  2T2  F.  Supp.  332  (S.D.  Ind.  1967),  de- 
cided just  prior  to  the  trial  court's  ruling  in  Weeks,  interpreted  this  exception 
broadly,  and  as  a  result  held  that  "*  *  *  generally  recognized  physical  limita- 
tions of  the  sexes  may  be  made  the  basis  for  occupational  qualification  in 
generic  terms."  Id.,  at  p.  365.* 

In  order  for  Title  VII  to  have  any  real  meaning  for  women,  the  exception 
had  to  be  construed  narrowly,  and  the  burden  of  proving  such  qualification 
existed  had  to  be  placed  upon  the  employer.  In  arguing  for  this  construction, 
Mrs.  Weeks  was  not  only  fighting  ambiguity  in  Title  VII,  but  also  the  time 
honored  stereotypes  attributed  to  women  for  centuries  as  justifying  discrimina- 
tion against  them."  This  point  is  perhaps  best  illustrated  by  a  question  posed  to 
counsel  by  Judge  Lawrence  during  the  hearing  of  February  17,  1970: 


9  The  court  viewed  the  contingent  fee  basis  as  demonstrated  by  this  passage  from 
the  Order : 

".   .    .  the   fee  under  the   Act  is   awarded   only    to   the   prevailing    party  ;   hence   the 
fee  has  some  of  the  attributes  of  a  contingent  fee  arrangement.  The  statute  speaks 
in   terms   of   a  reasonable  fee  and   all   of  the   aforsaid  factors   are   brought    to  bear 
on   the  question   in   determining   reasonableness." 
Id.,  at  p.  6. 

7  "Not  withstanding  any  other  provision  of  this  subchapter,  (1)  it  shall  not  be  an 
unlawful  employment  practice  for  an  employer  to  hire  and  employ  employees  ...  on 
the  basis  of  his  religion,  sex  or  national  origin  in  those  certain  instances  where  re- 
ligion, sex  or  national  origin  is  a  bona  fide  occupational  qualification  reasonably  neces- 
sary to  the  normal  operation  of  that  particular  business  .  .  ."  42  U.S.C.  Sec.  20003-2 (e). 

8  This  decision  was  reversed  subsequent  to  Weeks,  416  F.2d  711    (7  Cir.  1969). 

» "Women,  lilje  Negroes  and  aliens,  and  the  poor  have  historically  labored  under 
severe  legal  and  social  disabilities  .  .  .  They  are  excluded  from,  or  discriminated 
against,  in  employment  and  educational  opportunities."  Sail'er  Inn  v.  Kiriy,  95  Cal. 
Rptr.   329,   485   P."2d   529.    540-541    (1971). 

See  also,  Kanowitz,  Women  and  the  Law:  The  Unfinished  Revolution,  (1967);  Cav- 
anagh,  "A  Little  Dearer  thas  his  Horse" :  Legal  Stereotypes  and  the  Feminine  Per- 
sonality", 6  Harvard  Civil  Rights-Civil  Liberties  Law  Review  266  (1971)  ;  "The  Equal 
Rights' Amendment :  A  Constitutional  Basis  for  Equal  Rights  for  Women",  80  Yale  L.  J. 
871    (1971).  ^   ,, 

An  Equal  Pay  Law  was  not  passed  until  1963,  29  U.S.C.  Sec.  201,  which  ".  .  .  sought 
to  overcome  the  age-old  belief  in  women's  inferiority  .  .  ."  Shultz  v.  Wheaton  Glass  Com- 
pany. 421  F.2d  259  (3  Cir.  1969)  cert,  denied,  90  S.Ct.  1696  (1970).  Discrepancies 
between  wages  paid  to  men  and  women  are  listed  in  Phillips  v.  Martin  Marietta  Corp., 
416  F.2d  1257  (5  Cir.  1969)  at  pp.  1261-1262.  See  also  the  concurring  opinion  of  Mr. 
Justice  Marshall  in  Phillips  v.  Martin  Marietta  Corp.  400  U.S.  542  (1971),  at  p.  545, 
wherein  reference  is  made  to  ".  .  .  ancient  canards  about  the  proper  role  of  women.  .  .     . 
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THE  COURT.  How  did  you  get  around  the  language  of  the  Supreme  Court 
that  man  is  or  sliould  be  woman's  protector  and  defender.  The  natural  and 
proper  timidity  and  delicacy  belongs  to  the  female  sex  (sic)  evidently  unfits 
it  for  many  of  the  occupations  of  Civil  Rights  (sic).  How  did  you  get 
around  that? 

Mrs.  Roberts.  It  wasn't  easy  Judge  *  *  *  *» 
Transcript,  p.  110. 
In  addition  to  the  difficulty  of  the  issues,  the  case  was  the  first  to  reach  any 
Court  of  Appeal  in  the  country  with  respect  to  sex  discrimination  under  Title 
VII,  and  the  appeal  was  from  an  adverse  decision  based  on  current  precedents 
and  the  persuasive  contention  that  Lorena  Weeks  should  be  protected  from  a 
"strenuous"  job,  which  would  pay  her  substantially  more  than  her  "woman's 
job."  Because  of  a  number  of  decisions  upholding  discrimination  on  the  basis 
of  sex  in  other  areas,  analogies  to  other  fields  of  law  were  difficult  to  find,  and 
necessitated  a  creative  approach  in  arguing  for  reversal  of  the  trial  court. 

B.  The  result  achieved 

In  holding  that  defendant  had  violated  Title  VII,  the  court  analyzed  the  in- 
tent of  the  legislation,  in  particular,  the  bona  fide  occupational  qualification. 
Recognizing  that  a  narrow  construction  was  the  sole  method  by  which  the 
prohibition  against  sex  discrimination  in  employment  could  be  realized,  the 
court  formulated  this  doctrine : 

"*  *  *  in  order  to  rely  on  the  bona  fide  occupational  qualification  excep- 
tion, the  employer  has  the  burden  of  proving  that  he  has  reasonable  cause 
to  believe,  that  is,  a  factual  basis  for  believing,  that  all  or  substamtially  all 
women  would  be  unable  to  perform  safely  and  efficiently  the  duties  of  the 
job  involved."  Weeks  v.  Southern  Bell  Telephone  and  Telegraph  Co.,  supra, 
at  p.  235. 
Since  women  come  in  all  shapes,  sizes  and  strengths,  this  test  will  not  likely  be 
met  except  in  the  rarest  of  instances,  and  thus  equal  opportunity  in  employ- 
ment is  secured.  Had  the  exception  been  broadly  interpreted  as  in  the  lower 
court's  ruling  in  Bowe,  the  entire  purpose  of  Title  VII  would  have  evaporated. 
Employers'  subjective  reasons  e.g.,  no  woman  has  ever  held  that  job  before ; 
fellow  employees  won't  like  it ;  I  don't  think  any  women  want  that  sort  of  job, 
and  so  forth,  would  have  barred  women  from  promotions  to  high  paying  jobs, 
or  from  being  considered  for  "men's  jobs." 

Instead,  this  court  repudiated  such  stereotyped  thinking,  and  opened  the 
door  to  equal  opportunity  to  women  with  this  forceful  statement : 

"Moreover,  Title  VII  rejects  just  this  type  of  romantic  paternalism  as 
unduly  Victorian  and  instead  vests  individual  women  with  the  power  to 
decide  whether  or  not  to  take  on  unromantic  tasks.  Men  have  always  had 
the  right  to  determine  whether  the  incremental  increase  in  remuneration 
for  strenuous,  dangerous,  obnoxious,  l)oring  or  unromantic  tasks  is  worth 
the  candle.  The  promise  of  Title  VII  is  that  women  are  now  to  be  on  the 
bona  fide  occupational  qualification  exception  Congress  intended  to  renege 
on  that  promise." 
Id.,  at  p.  236. 
These  principles  have  been  cited  and  relied  upon  in  numerous  cases  which 
followed,  not  only  arising  under  Title  VII,  but  also  the  Equal  Pay  Act  and 


*»  Judge  Lawrence  was  referring  to  language  from  the  opinion  of  Mitller  v.  Oregon, 
208  U.S.  412  (1908),  a  case  relied  upon  by  the  defendant  in  its  brief  on  appeal  to 
this  court,  together  with  other  decisions  of  the  Supreme  Court  designed  to  "protect" 
women  e.g.,  Goesaert  v.  Clear)).  ?,?,?)  U.S.  464  (1948).  Testifying  to  the  strength  of  this 
outlook  is  the  fact  that  it  was  not  until  1971  that  the  Supreme  Court  struck  down 
a  statute  discriminating  on  the  basis  of  sex  as  offending  the  Fourteenth  Amendment 
to  the  Constitution.  Reed  v.  Reed,  — U.S. — .  92  S.  Ct.  2.51  (1971).  It  has  been  posited 
that  in  order  for  discrimination  to  rise  to  the  level  of  "suspect"  there  must  be  an 
awareness  on  the  part  of  a  sufficiently  large  segment  of  the  population  that  such  classi- 
fications are  probably  irrational  and  destructive,  Bastardo  v.  Warren,  .S.S2  F.  Supp.  501 
(W.D.  Wis.  1971)  at  p.  504.  A  recent  indication  of  such  awareness  may  be  found  in  a 
Resolution  passed  by  the  House  of  Delegates  of  the  American  Bar  .\ssociation,  February 
8.  1972  supporting  constitutional  equality  for  women  and  urging  extension  of  legal 
rights,    privileges   and   responsibilities   to    all    persons   without   regard    to    sex. 
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state  cases/"  The  information  distributed  by  the  Equal  Employment  Oppor- 
tunity Commission  also  makes  reference  to  the  rule  in  Weeks,  "Toward  Job 
Equality  for  Women,"  p.  4.  The  effect  of  this  holding  takes  it  beyond  the  de- 
nomination of  a  class  action   which   would   affect  only   the  employees  in  one 

plant.  ,.         .         .  ^, 

Not  only  did  the  case  have  far  reaching  influence  as  to  the  delineation  of  the 
bona  fide  occupational  qualification,  but  also  established  a  precedent  bearing  on 
the  elements  of  appropriate  relief.  There  had  been  much  controversy  over 
awarding  back  pay  when  a  state  "protective"  regulation  had  been  in  force, 
with  most  of  the  decisions  denying  such  relief,  Rosenfeld  v.  Southern  Pacific 
Company,  293  F.  Supp.  1218  (CD.  Cal.  1968)  ;  Richards  v.  Griffith  Rubber 
Mills,  300  F.  Supp.  338  (D.  Ore.  1969).  Through  months  and  months  of  nego- 
tiation, plaintiff  maintained  that  she  should  receive  all  that  she  lost  on  ac- 
count of  defendant's  discrimination,  in  accordance  with  the  standard  applied 
in  Labor  Board  cases.  Trinity  Valley  Iron  d  Steel  Company  v.  N.L.R.B.,  410 
F.2d  1161  (5  Cir.  1969),  and  eventually  her  perserverance  was  vindicated.  The 
consent  decree  is  now  being  used  by  other  persons  seeking  appropriate  relief 
after  a  finding  of  breach  of  Title  VII  is  made. 

It  is  submitted  that  the  District  Court  issuing  the  Order  Awarding  Counsel 
Fees,  being  the  third  District  Judge  to  preside  over  this  case,  possibly  did  not 
have  an  opportunity  to  appraise  the  result  factor  in  this  case,  and  that  such 
omission  should  be  revised  in  light  of  such  authorities  as  Rutner  v.  Bakery  & 
Confectionery  Wkrs.  InVl  Union,  354  F.2d  504  (D.C.  Cir.  1965)  ;  and  Freeman 
V.  Ryan,  408  F.2d  1204  (D.C.  Cir.  1968). 

C.  Employment  lost  because  of  the  undertaking  of  this  litigation 

This  criterion  takes  into  account  the  very  real  consequence  of  loss  of  remu- 
neration from  other  clients  while  engaged  in  protracted  litigation.  In  the  in- 
stant case,  Mrs.  Weeks'  court  appointed  attorney,  advised  her  he  would  not 
represent  her  on  an  appeal,  and  she  had  no  means  of  retaining  a  lawyer.  She 
was  able  to  get  in  contact  with  the  Chairwoman  of  the  Legal  Committee  of  the 
National  Organization  for  Women,  Marguerite  Rawalt  in  Washington,  D.C.  to 
seek  assistance.  Present  counsel,  who  resides  in  Baton  Rouge,  Louisiana,  agreed 
to  represent  Mrs.  Weeks  in  January  of  1968  although  the  case  arose  in  the 
Southern  District  of  Georgia. 

The  problems  of  communication  over  a  distance  of  several  hundred  miles 
increased  following  remand  of  the  case,  and  time  spent  in  travel  and  being 
away  from  the  oflSce  was  considerable.  No  local  counsel  in  Georgia  was  avail- 
able to  be  present  at  conferences  or  interview  witnesses  prior  to  the  hearings 
on  February  17,  1970  and  April  19,  1971.  The  loss  of  other  business  when  there 
is  only  one  lawyer  handling  a  case  in  another  state  is  readily  apparent  and 
should  have  been  weighed. 

In  the  Clark  case,  wherein  multiple  counsel  participated,  the  court  noted 
that  "*  *  *  perhaps  a  major  part  of  plaintiff's  counsel  came  from  a  lawyer 
who  works  on  the  staff  of  the  NAACP  Legal  Defense  and  Educational  Fund, 
Inc."  Id.,  at  p.  711 ;  however,  this  fact  was  not  regarded  as  decreasing  the 
defendant's  obligation  to  pay  reasonable  attorney  fees.  Counsel  herein  has  not 
ever  belonged  to  any  organization  on  which  she  served  as  a  paid  staff  member, 
and  necessarily  defrayed  the  costs  of  handling  this  litigation  personally  as  well 
as  losing  other  opportunities  for  legal  work. 

D.  The  nature  and  length  of  the  professional  relationship  with  the  client 
Mrs.  Weeks  being  a  life-long  resident  of  the  State  of  Georgia,  the  chances 

of  her  requiring  counsel's  services  again  in  a  federal  court  action  are  slim. 
Any  other  type  of  legal  proceeding  in  the  state  court  could  not  be  handled  by 
counsel  either  for  Mrs.  Weeks  or  any  other  person  whom  she  might  refer  to 
counsel.  This  criterion  was  not  mentioned  by  the  court  in  setting  the  fee  and 
seemingly  was  not  included  in  the  court's  deliberations. 

10  A  partial  list  of  the  cases  includes  Phillips  v.  Martin  Marietta  Corp.,  400  U.S.  542 
(1971)  ;  Rosenfeld  v.  Southern  Pacific,  444  F.2d  1219  (9  Cir.  1971)  ;  Diaz  v.  Pan  Am 
World  Airways,  442  F.2d  385  (5  Cir.  1971)  :  Rosen  v.  Public  Service  Electricity  and 
Oas  Co  .-528  F.  Supp.  454  (D.  N.J.  1971)  ;  Austin  v.  Reynolds  Metals  Co.,  .327  F.  Supp. 
1145  (ED.  Va.  1970);  Cheatwood  v.  Southcentral  Bell  Tel.  &  Tel.  Co.,  303  F.  Supp. 
754  (M.D.  Ala.  1969)  ;  Equal  Pay  cases  are  Shultz  v.  Wheaton  Glass  Co.,  421  F.2d  259 
(3  Cir  1970)  ;  Shultz  v.  Saxonhurg  Ceramics.  Inc.,  314  F.  Supp.  1262  (W.D.  Pa.  1970)  ; 
state  decision  :  New  York  State  Division  of  Human  Rights  v.  New  York-Pennsylvania 
Professional  Baseball  League,  39  U.S.L.W.  2661  (1971). 
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E.  Customary  charges  of  the  bur  for  similar  services 

The  affidavits  furnished  by  plaintiff's  counsel  speak  of  a  fee  of  $40.00  per 
hour,  and  as  Mr.  Bankston  observed,  this  figure  is  for  routine  matters,  not 
cases  of  first  impression.  Defendant  presented  no  evidence  which  would  refute 
this  figure,  only  testimony  based  on  scanty  study  as  to  what  other  lawyers 
postulated  would  be  the  time  involved.  The  case  cited  in  the  Order  Awarding 
Counsel  Fees,  Massachusetts  Mutual  Life  Insurance  Company  v.  Brock,  405 
F.2d  429  (5  Cir.  1968),  held  that  the  counsel  for  the  trustee  in  a  bankruptcy 
matter  should  be  reduced  to  $50.00  per  hour.  Nothing  in  the  Order  explains 
why  only  half  of  this  hourly  amount  was  awarded  herein.  In  what  was  termed 
a  simple  Jones  Act  case,  the  sum  of  $60.00  per  hour  was  granted  in  Paolillo  v. 
American  Export  Isbrandtsen  Lines,  Inc.,  305  F.  Supp.  250  (S.D.N.Y.  1969). 
Work  done  at  the  trial  level  in  a  federal  securities  violation  case  merited 
$46.00  per  hour  in  Moerman  v.  Zipco.,  Inc.,  302  F.  Supp.  439   (E.D.N.Y.  1969). 

In  view  of  the  uncontested  affidavits  and  the  decisions  awarding  .substan- 
tially more  per  hour  in  well  settled  areas  of  law,  it  is  urged  that  the  amount 
set  in  the  case  at  bar  is  clearly  inadequate. 

II.  THE  court's  award  IS  INCONSISTENT  WITH  OTHER  ATTORNEY  FEE  AWARDS  IN 
RECENT  TITLE  VII  CASES,  AND  WILL  HAMPER  THE  ENFORCEMENT  OF  TITLE  VII  AND 
OTHER   CIVIL   RIGHTS   ACTIONS 

It  is  counsel's  position  that  the  action  of  the  court  below  in  citing  Clark  v. 
American  Marine  Corp.,  supra,  and  then  awarding  less  than  was  granted  in 
that  case  erodes  the  strength  of  the  Clark  holding.  An  examination  of  the 
factors  in  that  case  reveal  that  it  dealt  with  race  discrimination  which  is 
prohibited  without  a  qualifying  exception  by  Title  VII.  Injunctive  relief  with- 
out backpay  was  recovered  following  a  "relatively  short"  trial,  Id.,  at  p.  172. 

Counsel  submitted  a  statement  for  $19,400.00  and  were  awarded  $20,000.00. 
In  setting  the  fee,  the  court  specifically  relied  on  the  Canons  of  Legal  Ethics. 
Since  there  was  no  money  damages  received  by  plaintiffs,  the  contingent  fee 
aspect  apparently  used  to  a  great  extent  herein,  could  not  have  been  the  para- 
mount consideration. 

In  addition  to  calling  Clark  into  question  as  a  proper  formula  for  assessing 
fees,  the  Order  in  this  case  falls  far  short  of  the  decree  in  Rosenfeld  v.  South- 
ern Pacific  Company,  4  FEP  Cases  72  (CD.  Cal.  1971).  Rosenfeld  did  involve 
an  issue  of  precedential  significance  in  that  a  state  protective  law  was  invali- 
dated as  being  in  conflict  with  Title  VII ;  nevertheless,  no  back  pay  was 
awarded  and  the  appeal  had  been  from  a  favorable  decision,  Rosenfeld  v. 
Southern  Pacific  Company,  293  F.  Supp.  1819  (CD.  Cal.  1968).  Several  lawyers 
handled  the  case,  and  put  in  407  hours,  for  which  the  court  ordered  them  to  be 
paid  $30,000.00,  or  $73.75  per  hour. 

A  case  cited  to  the  district  court  herein  but  not  mentioned  in  the  Order, 
Peters  v.  Missouri  Pacific  Ry.  Co.,  3  FEP  Cases  793  (E.D.  Tex.  1971)  also 
granted  attorney  fees  over  three  times  higher  per  hour  than  herein.  In  Peters, 
six  plaintiffs  claiming  race  discrimination  were  represented  by  lawyers  whose 
time  sheets  showed  483  hours.  No  appeal  was  necessary,  and  the  principle  was 
not  novel.  A  fee  of  $44,000.00  was  recovered.  Peters  and  Rosenfeld  awarded  at- 
torneys an  hourly  fee  in  harmony  with  the  formula  set  forth  in  the  amicus 
brief  filed  herein  by  The  Western  Region  NAACP,  The  Mexican-American 
Legal  Defense  and  Educational  Fund,  Inc.  and  The  United  Native  Americans, 
Inc. — twice  the  hourly  fee  of  $40.00  times  the  number  of  hours  expended,  which 
in  this  case  would  be  $46,800.00. 

CONCLUSION 

According  to  the  rule  enunciated  in  Massachusetts  Mutual  'Life  Insurance 
Company,  supra,  at  p.  432,  an  award  of  attorney  fees  is  within  the  discretion 
of  the  court ;  nevertheless,  if  an  abuse  of  that  discretion  is  shown  springing 
from  misapprehension  of  the  facts  or  application  of  an  improper  legal  stand- 
ard, such  an  award  should  be  modified.  In  the  case  at  bar,  it  is  counsel's  con- 
tention that  the  District  Judge  did  not  give  full  consideration  to  the  facts 
relating  to  difficulty  of  the  appeal,  result  achieved  loss  of  time  from  other 
employment  and  lack  of  continuing  relationship  to  the  client.  Further,  the 
legal  standard  used  by  the  court  did  not  appear  to  include  factors  employed 
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by  courts  in  Clark,  Rosenfeld  and  Peters,  but  rather  the  contingent  fee  aspect 
seemed  uppermost.  To  apply  this  measurement  for  civil  rights  litigation  will 
sharply  impede  the  rights  of  those  suing  for  injunctive  relief  or  controversies 
in  which  back  pay  or  money  damages  is  not  deemed  appropriate.  This  inhibi- 
tion will  reach  Title  VII  cases  as  well  as  other  litigation  arising  under  the 
Civil  Rights  Acts  of  1866  and  1871,  see  Hammond  v.  Housing  Authority,  328 
F.  Supp.  586  (D.  Ore.  1971)  wherein  attorney  fees  in  a  case  brought  under 
42  U.S.C  Sec.  1983  were  awarded,  and  Lee  v.  Southern  Home  Sites  Corp.,  429 
F.2d  290  (5th  Cir.  1970),  in  which  this  court  remanded  an  action  based  on  42 
U.S.C.  Sec.  1982  in  order  that  findings  might  be  made  with  respect  to  attorney 
fees. 

The  question  resolves  it.self  into  a  determination  of  whether  the  award  below 
has  paid  "*  *  *  the  laborer  the  worth  of  his  [her]  hire."  Clark  v.  Ameriean 
Marine  Corporation,  supra,  at  p.  711.  Counsel  urges  that  $15,000.00  for  gaining 
a  precedent  in  a  new  and  difficult  filed,  and  thereafter  full  relief,  which  con- 
sumed 585  hours  over  a  period  in  excess  of  three  years,  is  most  assuredly  in- 
sufficient under  any  standard. 

It  is  submitted  that  the  Order  Awarding  Counsel  Fees  and  judgment  entered 
thereon  should  be  amended  to  increase  the  amount  awarded  to  $46,800.00,  plus 
a  sum  representing  the  time  and  expenses  spent   in  prosecuting  this  appeal, 
Miller  v.  Amusement  Enterprises,  426  F.2d  534  (5th  Cir.  1970). 
By  Attorney : 

Sylvia  Roberts, 
Baton  Rouge,  La. 

CERTIFICATE 

I  hereby  certify  that  two  copies  of  the  foregoing  Brief  on  behalf  of  Appellant 
have  been  served  on  counsel  for  defendant  and  those  parties  who  seek  to  file 
Briefs  Amicus  Curiae,  addressed  as  follows : 

Vincent   L.   Sgrosso,   Esq. 

Atlanta,  Ga. 
David  J.  Heinsma,  Esq. 

Atlanta,  Oa. 
Jo  Ann  Chandler,  Esq., 

Public  Advocates,  Inc. 

San  Francisco,  Calif. 
The    Western   Region, 
NAACP 
The  Mexican- American  Legal 
Defense  ay\d  Educational 
Fund,  Inc. 
The  United  Native  Americans, 

Inc. 
Ruth  M.  Ferrell,  Esq. 

Wilmington,  Dela. 
Women's  Equity  Action  League 
Phineas  Indritz,  Esq. 
Marguerite  Rawalt,  Esq. 

Washington  D.C. 
NOW  Legal  Defense  and 
Education  Fund,  Inc. 
Baton  Rouge,  La.,  this  15th  day  of  February,  1972. 

Sylvia  Roberts. 


In  the  United  States  Court  of  Appeals  fob  the  Fifth  Circuit 

No.  72-1075 

LoRENA  W.  Weeks,  appellant, 

vs. 

Southern  Bell  Telephone  and  Telegraph  Company,  appellee 

ON  APPEAL  PROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT   OF  GEORGIA 

motion  for  leave  to  file  brief  amicus  curiae  and  brief  for  the  national 
association  for  the  advancement  of  colored  people  as  amicus  curiae 

table  of  contents 

Motion  for  leave  to  file  brief  amicus  curiae 

Interest  of  the  National  Association  for  tlie   Advancement  of  Colored 
People 

Question  presented 

Statement  of  the  case 

Discussion 

An  award  of  counsel  fees  is  not  "reasonable"  within  the  meaning 
of  Section  706 (k)  if  it  does  not  compensate  the  plaintiff's  attorney 
at  a  rate  which  substantially  exceeds  the  prevailing  hourly  rate 
of  routine  legal  work 

Conclusion 

TABLE  OF  CASES 

Clark  V.  American  Marine  Corporation,  438  F.2d  86   (4th  Cir.  1971),  aff'd  per 

curiam,  437  F.2d  959  (5th  Cir.  1971) 
Culpepper  v.  Reynolds  Metals  Co.,  442  F.2d  1078  (5th  Cir.  1971) 
Edmonds  v.  E.  I.  duPont  deNemours  d  Co.,  315  F.Supp.  523  (D.  Kan.  1970) 
Lea  V.  Cone  Mills,  438  F.2d  86  (4th  Cir.  1971) 
Lee  V.  Southern  Homes  Sites  Corp.,  444  F.2d  143  (5th  Cir.  1971) 
Massachusetts  Mutual  Life  Insurance  Co.  v.  Brock,  405  F.2d  429  (5th  Cir.  1968) 
N.A.A.C.P.  V.  Button,  371  U.S.  415,  443  ( 1963) 
Newman  v.  Piggie  Park  Enterprises,  390  U.S.  400  (1968) 

Petetc  v.  Consolidated  Freightways,  Inc.,  313  F.Supp.  1271  (N.D.  Tex.  1970) 
Pettway  v.  American  Cast  Iron  Pipe  Co.,  411  F.2d  998,  1005  (5th  Cir.  1969) 
Robinson  v.  Lorillard  Corporation,  444  F.2d  791  (4th  Cir.  1971) 
Rosenfeld  v.  Southern  Pacific  Co., F.  Supp. ,  4  FEP  Cases  72  (CD.  Calif. 

1971) 
Sanders  v.  Russell,  401  F.2d  241,  245  (5th  Cir.  1968) 
Weeks  v.  Southern  Bell  Telephone  d  Telegraph  Co.,  277  F.Supp.  117  (S.D.  Ga. 

1967) 
Weeks  v.  Southern  Bell  Telephone  &  Telegraph  Co.,  408  F.2d  228  (5th  Cir.  1969) 

STATUTES 

Civil  Rights  Act  of  1882,  42  U.S.C.  §  1982 
Civil  Rights  Act  of  1964 

Section  703(e)(1),  42  U.S.C.    §  2000e-2(e)  (1) 

Section  706(k),  42  U.S.C.  §2000e-5(k) 

MISCELLANEOUS 

H.R.  Rep.  No.  914,  88th  Cong.,  1st  Sess.    (1963) 

(1158) 


1159 

In  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit 

No.   72-1075 

LoRENA  W.   Weeks,  appellant, 

vs. 

Southern  Bell  Telephone  and  Telegraph  Company,  appellee 

MOTION  FOR  LEAVE  TO  FILE  BRIEF  A3IICUS  CURIAE  AND  BRIEF 
FOR  THE  NATIONAL  ASSOCIATION  FOR  THE  ADVANCEMENT  OF 
COLORED  PEOPLE  AS  AMICUS  CURIAE 

motion  for  leave  to  file  brief  amicus  curiae 

The  National  Association  for  the  Advancement  of  Colored  People  respectfully 
moves  this  Court  for  leave  to  file  the  attached  brief  amicus  curiae  in  this  case 
for  the  reasons  set  forth  below. 

interest  of  the  national  association  for  the  advancement  of  colored 

PEOPLE 

The  National  Association  for  the  Advancement  of  Colored  People  (herein- 
after "NAACP")  has  historically  sought  redress  through  the  courts  for  acts 
of  discrimination  based  upon  race.  In  the  critical  areas  of  employment  dis- 
crimination, the  major  vehicle  for  obtaining  relief  is  Title  VII  of  the  Civil 
Rights  Act  of  1964.  Of  vital  practical  importance  in  the  maintenance  of  any 
litigation  effort  under  Title  VII  is  the  expectation  of  the  award  of  attorneys' 
fees  which  provides  the  only  hope  for  attorneys  to  have  a  viable  practice  in 
representing  plaintiffs  in  employment  discrimination  suits.  As  one  of  the  major 
institutional  sources  of  funding  for  this  important  and  increasingly  specialized 
work,  the  NAACP  is  painfully  aware  of  the  small  number  of  qualified  attorneys 
and  the  limited  resources  available  for  bringing  such  suits.  In  the  suits  where 
they  have  been  directly  involved,  the  NAACP  and  other  civil  rights  organiza- 
tions provide  sustaining  funds  for  attorneys  to  carry  on  the  litigation,  but 
have  not  compensated  the  attorneys  for  their  time.  If  these  attorneys  cannot 
look  to  full  compensation  and  sympathetic  treatment  from  the  courts  in  setting 
attorneys  fees,  it  will  inevitably  mean  that  the  NAACP's  efforts  will  be  cur- 
tailed and  that  the  quality  and  number  of  attorneys  available  to  do  such 
work  will  be  seriously  diminished.  The  decision  of  the  court  below  denies  full 
and  adequate  compensation  to  a  successful  Title  VII  attorney  and  thereby  has 
an  adverse  impact  on  the  expectation  of  all  Title  VII  attorneys  of  obtaining 
adequate  fees  for  the  performing  of  this  vitally  important  work  in  the  public 
interest.  Indeed,  by  granting  an  attorneys'  fee  at  less  than  the  minimal  rates 
for  routine  work  by  attorneys  in  the  geographic  areas  where  the  case  was 
heard,  that  court  denigrated  the  importance  of  Title  VII  work  and  dis- 
couraged attorney  from  representing  Title  VII  plaintiffs.  Thus,  the  decision 
of  the  court  below  is  inimical  to  the  public  interests  in  ending  employment 
discrimination,  as  well  as  to  the  intere.sts  of  persons  represented  by  the 
NAACP  and  to  the  programs  for  eliminating  employment  discrimination  car- 
ried on  by  the  NAACP. 

question   presented 

Whether  the  District  Court's  award  of  counsel  fees  at  a  rate  less  than  the 
prevailing  minimum  hourly  rate  for  routine  legal  work  was  "reasonable" 
within  the  meaning  of  Section  706 (k)  of  Title  VII  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  §2000e-5(k). 

statement  of  the  case 

This  case  arises  on  appeal  by  the  plaintiff  from  an  Order  entered  on  July  1, 
1971,  by  the  United  States  District  Court  for  the  Southern  District  of  Georgia 
awarding  counsel  fees  amounting  to  $25.64  per  hour  to  Ms.  Sylvia  Roberts. 

The  history  of  this  appeal  begins  on  November  9,  1967,  with  the  District 
Court's  entry  of  judgment  in  favor  of  the  defendant  on  the  merits  of  the 
original  law  suit.  See  Weeks  v.  Southern  Bell  Telephone  d  Telegraph  Co., 
277  F.Supp.  117  (S.D.  Ga.  1967).  At  that  time  the  court-appointed  trial  counsel 
requested  and  received  permission  to  withdraw  from   the  case.  Ms.   Roberts, 
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graduate  of  Tulane  College  of  Law,  former  law  clerk  to  the  Chief  Justice  of 
the  Supreme  Court  of  Louisiana,  and  skilled  attorney  of  ten  years  experience 
in  private  practice,  stepped  into  the  breach.  Starting  with  an  unfamiliar  rec- 
ord and  difficult  legal  issues  of  first  impression,  Ms.  Roberts  succeeded  in 
establishing  the  merit  of  her  client's  case  to  this  Court's  satisfaction.  The 
decision  in  Weeks  v.  Southern  Bell  Telephone  &  Telegraph  Co.,  408  F.2d  228 
(5th  Cir.  1969),  reversed  the  District  Court,  remanded  for  the  determination 
of  appropriate  relief,  and  instantly  became  a  landmark  decision  in  the  inter- 
pretation of  the  "bona  fide  occupational  qualification"  exception  contained  in 
Section  703(e)(1),  42  U.S.C.  §  2000e-2(e)  (1).  After  the  case  was  remanded, 
further  extensive  work  was  required  before  a  settlement  decree  was  entered 
awarding  Ms.  Roberts'  client  the  job  she  had  initially  sought  as  well  as 
$31,497.68  in  back  pay. 

In  weighing  how  much  to  award  as  counsel  fees,  the  District  Court  had 
before  it  documentation  showing  that  585  hours  had  been  invested  in  the 
case  subsequent  to  withdrawal  of  the  original  counsel,  that  $40  per  hour  is  a 
reasonable  rate  of  compensation  for  the  type  of  work  involved,  that  relevant 
minimum  fees  set  for  routine  work  include  $35  for  the  state  of  Georgia  where 
the  action  was  brought,  $30  for  the  state  of  Louisiana,  and  $35  for  the  area  of 
East  Baton  Rouge  where  Ms.  Roberts  practices  law.  Yet  despite  this  evidence 
and  further  evidence  of  Ms.  Roberts'  qualifications,  of  the  significance  and 
difficulty  of  the  case,  and  of  the  importance  of  the  victory  to  Ms.  Weeks,  only 
$15,000  was  awarded  as  counsel  fees — a   rate  of  $25.64  per  hour. 

DISCUSSION 

An  award  of  counsel  fees  is  not  "reasonable"  within  the  meaning  of  Section 
706 (k)  if  it  does  not  compensate  the  plaintiff's  attorney  at  a  rate  which  sub- 
stantially exceeds  the  prerailing  hourly  rate  for  routine  legal  work. 

Although  Title  VII  of  the  Civil  Rights  Act  of  1964  makes  specific  provision 
for  the  award  of  counsel  fees  in  appropriate  cases,  the  statutory  language 
standing  alone  gives  little  guidance  as  to  when  an  award  should  be  made  or 
what  amount  might  be  appropriate : 

In  any  action  or  proceeding  under  this  Title  the  court,  in  its  discretion, 
may  allow  the  prevailing  party,  other  than  the  Commission  or  the  United 
States,  a  reasonable  attorney's  fee  as  part  of  the  costs  *  *  *  Section  706(k), 
42  U.S.C.  §2000e-5(k). 
However,  court  decisions  have  constricted  this  apparently  broad  discretion.  In 
Newman  v.  Piggie  Park  Enterprises,  390  U.S.C.  400  (1968),  the  Supreme  Court, 
construing  virtually  identical  statutory  language,  stated  that :  "one  who  suc- 
ceeds in  obtaining  an  injunction  under  that  Title  should  ordinarily  recover  an 
attorney's  fee  unless  circumstances  would  render  such  an  award  unjust."  390 
U.S.  at  402.  Of  controlling  importance  to  the  case  at  hand  is  the  reason  given  by 
the  unanimous  Newman  Court  for  its  holding : 

If  [the  plaintiff]  obtains  an  injunction,  he  does  so  not  for  himself  alone 
but  also  as  a  "private  attorney  general,"  vindicating  a  policy  that  Con- 
gress considered  of  the  highest  priority.  If  successful  plaintiffs  were  rou- 
tinely  forced   to   bear   their    own    attorneys'    fees,    few    aggrieved    parties 
would   be   in   a   position   to   advance   the   public   interest   by   invoking   the 
injunctive   powers   of  the  federal   courts.    Congress   therefore   enacted  the 
provision  for  counsel  fees — not  simply   to  penalize  litigants  who  deliber- 
ately  advance  arguments  they  know  to  be  untenable  but,  more  broadly, 
to  encourage  individuals  injured  by  racial  discrimination  to  seek  judicial 
relief  under  Title  II.  390  U.S.  at  402  (footnotes  omitted). 
The  lower  courts  have  recognized  that  the  Neivman  holding  controls  actions 
under  Title  VII  as  well  since  the  same  considerations  of  public  policy  favor 
the  institution  of  suits  under  that  Title.  See  e.g.,  Robinson  v.  Lorillard  Corpo- 
ration, 444  F.2d  791   (4th  Cir.  1971)  ;'  Lea  v.  Cone  Mills,  438  F.2d  86  (4th  Cir. 
1971)  ;    Clark  v.  American    Marine   Corporation,   320   F.    Supp.    709    (E.D.    La. 


1  In  the  words  of  the  Robinson  court,  under  Title  VII,  as  under  Title  II  of  the  Civil 
Rights  Act  of  19fi4,  attorneys'  fees  are  to  be  imposed  not  only  to  penalize  defendants  for 
pursuing  frivolous  arguments,  but  to  encourage  individuals  to  vindicate  the  strongly  ex- 
pressed congressional  policy  against  racial  discrimination.  The  appropriate  standard, 
therefore,  is  that  expressed  by  the  Supreme  Court  In  Newtnan  v.  Piggie  Park  Enterprises 
*   *   *.  444  F.2d  at  804. 
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1970),  alf'd  per  curiam,  437  F.2d  959  (5th  Cir.  1971)."  However,  if  the  ambi- 
tious and  noble  goal  of  Title  VII ''  is  to  be  fulfilled,  the  provision  in  Section 
706 (k)  for  award  of  "reasonable"  attorneys"  fees  can  only  be  construed  as 
requiring  that,  as  a  minimum,  where  an  award  of  fees  is  appropriate,  the 
amount  computed  on  an  hourly  basis  must  substantially  exceed  the  prevailing 
hourly  rate  for  routine  legal  work.  Any  lesser  standard  will  serve  as  a  serious 
impediment  to  the  enforcement  of  Title  VII,  for  two  reasons. 

First,  potential  civil  rights  litigants  have  found  it  difficult  to  obtain  counsel 
to  represent  them,  because  of  the  novelty  and  unpopularity  of  their  cause.  As 
the  Supreme  Court  has  noted  in  one  case. 

Lawsuits  attacking  racial  discrimination,  at  least  in  Virginia,  are  neither 
very  profitable  nor  very  popular.  They  are  not  an  object  of  general  com- 
petition among  A'irginia  lawyers ;  the  problem  is  rather  one  of  an  apparent 
dearth  of  lawyers  who  are  willing  to  undertake  such  litigation.  I^.A.A.C.P.  v. 
Button,  371  U.S.  415,  443  (1963) . 
The  problem  has  also  previously  been  recognized  by  this  Court :  "It  is  no  over- 
statement that  in  Mississippi  and  the  South  generally  negroes  with  civil  rights 
claims  or  defenses  have  often  found  securing  representation  difficult."  Sanders  v. 
Russell,  401  F.2d  241,  245  (5th  Cir.  1968).  The  present  case,  of  course,  involves 
discrimination  on  the  basis  of  sex  rather  than  race.  However,  Section  706 (k) 
makes  no  distinctions  among  the  five  prohibited  types  of  discrimination  ;  this  case 
will  necessarily  be  an  important  precedent  for  suits  against  discriminatory  prac- 
tices based  on  race,  color,  religion,  and  national  origin  as  well  as  sex.  Moreover, 
at  least  in  the  absence  of  a  substantial  retainer,  attorneys  have  proved  no  more 
anxious  to  champion  the  rights  of  women  than  the  rights  of  blacks.  For  example, 
in  both  Edmonds  v.  E.  I.  duPont  deNemours  d  Co.,  315  F.  Supp.  523  (D.  Kan. 
1970),  and  Petete  v.  Consolidated  Freightwuys,  Inc.,  313  F.  Supp.  1271    (N.D. 
Tex.  1970),  plaintiffs  alleging  discrimination  on  the  basis  of  sex  found  it  im- 
possible to  secure  counsel  even  through  the  District  Court  in  each  case  con- 
cluded that  the  plaintiff's  claim  was  not  lacking  in  merit. 

Second,  Title  VII  suits  are  extremely  risky  financial  ventures  for  attorneys. 
This  is  because  they  are  brought  on  behalf  of  working  people  who  do  not  have 
the  financial  resources  to  hire  attorneys  and  support  complex  litigation.  Thus, 
attorneys  can  expect  no  compensation  if  they  lose  and  must  invest  their  time 
and  money  in  the  hope  that  they  will  be  adequately  compensated  by  the  court 
if  they  succeed.*  If  plaintiffs"  attorneys  must  bear  these  risks  of  loss  and  still 
i-eceive  only  minimum  or  even  subminimum  fees  for  their  work  when  they  win, 
there  is  almost  no  financial  incentive  in  representing  plaintiffs  in  such  litiga- 
tion. Moreover,  in  recent  years,  the  growing  complexity  of  Title  VII  litigation, 
combined  with  the  employment  by  defendants  of  counsel  of  the  highest  ability 
and  reputation,  has  increased  the  need  for  a  high  quality  plaintiffs'  Title  VII 
bar.  Without  adequate  assurance  from  the  courts  that  plaintiffs'  attorneys  can 
receive  compensation  commensurate  with  the  levels  of  skills  involved,  the  hope 
of  developing  such  a  plaintiffs'  bar  vanishes  and  with  it  any  chance  that  the 
litigation  of  Title  VII  suits  will  be  anything  but  a  "David  and  Goliath"  battle. 
See  Pcttway  v.  American  Cast  Iron  Pipe  Co.,  411  F.2d  998,  1005  (5th  Cir. 
1969).  Under  these  circumstances,  a  rule  assuring  an  award  of  no  more  than 
the  minimum  hourly  rate  for  routine  work  will  seriously  inhibit  the  enforce- 
ment of  Title  VII  and  is  not  "reasonable"  within  the  meaning  of  Section  706 
(k).  An  award  of  less  than  the  minimum  is  patently  inadequate  and  clearly 
unreasonable. 


2  See  also  Lee  v.  Southern  Home  Sites  Corp..  444  F.2d  14.3  (5th  Cir.  1971),  where 
this  Court  recognized  that  the  congressional  policy  against  discrimination  embodied  In 
42  U.S.C.  §  1982  requires  that  the  Newman  standard  be  applied  in  cases  arising  under 
that  provision  despite  the  absence  of  any  mention     of  counsel  fees  in  the  statute. 

3  It  is  *  ♦  *  possible  and  necessary  for  the  Congress  to  enact  legislation  which  pro- 
hibits and  provides  the  means  of  terminating  the  most  serious  types  of  discrimination. 
This  H.R.  7152,  as  amended,  would  achieve  in  a  number  of  related  areas.  *  *  *  It  would 
prohibit  discrimination  in  employment  *  *  *.  H.R.  Rep.  No.  914,  88th  Cong.,  1st  Sess. 
(196.S),  1964  U.S.  Code  Cong,  and  Admin.  News  2.391.  239.3-2394. 

■•  Even  where,  as  in  the  present  case,  a  Title  VII  suit  generates  a  financial  recovery, 
such  monies  are  in  the  nature  of  equitable  restitution  to  plaintiff  in  order  to  make  him 
whole  (See  Rohinnon  v.  LoriUard  Corp..  supra)  and  not  a  fund  out  of  which  plaintiff 
can  or  should  be  expected  to  pay  attorneys'  fees.  Thus,  the  sole  source  of  compensation 
to  attorneys  representing  plaintiffs  in  Title  VII  suits  is  the  court-awarded  fee  and  it  is 
the  sole  responsibility  of  the  court  to  see  to  it  that  successful  plainttffs'  attorneys  are 
adequately  compensated. 
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The  issue  raised  here  is  essentially  one  of  first  impression,  although  several 
cases  have  given  some  consideration  to  the  adequacy  of  counsel  fee  awards. 
In  Culppper  v.  Reynolds  Metals  Co.,  442  F.2d  1078  (5th  Cir.  1971),  an  award 
of  $1,500  was  sustained.  However,  the  decision  does  not  indicate  whether  any 
evidence  was  presented  as  to  either  the  number  of  hours  worked  or  the  pre- 
vailing rate  for  routine  work.  Clark  v.  American  Marine  Corp.,  437  F.2d  959 
(5th  Cir.  1971),  affirmed  with  a  one  paragraph  per  curiam  opinion  an  award 
of  $20,000  for  580  hours  of  work— an  hourly  rate  of  $34.48  in  contrast  to  the 
prevailing  minimum  rate  of  $30  per  hour  for  routine  work.^  While  it  is  asserted 
that  this  was  not :  "substantially"  greater  than  the  prevailing  minimum,  that 
issue  was  not  presented  to  the  court.  The  $20,000  award  was  $600  more  than 
the  plaintiffs'  attorneys  had  requesed,  and  the  appeal  was  taken  by  the  de- 
fendant. The  most  recent  decision  on  counsel  fees  also  fails  to  discuss  the 
standard  set  forth  above,  but  effectively  adopts  the  proposed  standard  by 
awarding  $30,000  for  407  hours  of  legal  work  or  roughly  $75  per  hour  in  a 
case  where  only  injunctive  relief  was  awarded  the  plaintiff.  Rosenfeld  v. 
Southern  Pacific  Co.,  F.  Supp.  ,  4  FEP  Cases  72   (CD.  Calif.  1971). 

The  District  Court  cites  Massachusetts  Mutual  Life  Insurance  Co.  v.  Brock, 
405  F.2d  429  (5th  Cir.  1968),  for  the  proposition  that  a  court  has  broad  dis- 
cretion in  seting  counsel  fees.  In  that  case,  however,  this  Court  reversed  and 
remanded  the  District  Court's  assessment  of  counsel  fees  on  the  specific 
ground  that  the  award  was  in  conflict  with  public  policy  :  "The  public  interest 
which  is  inherent  in  bankruptcy  matters  must  be  considered  in  awarding  fees." 
405  F.2d  at  432—133.  The  Court  pointed  out  that,  in  contrast  to  ordinary  liti- 
gation, the  amount  of  a  fee  award  in  a  bankruptcy  case  should  be  weighed 
against  the  impact  on  the  debtor's  estate  to  avoid  excessively  depleting  the 
estate.  In  light  of  this  policy  the  Court  ordered  "that  the  fees  o  be  awarded 
counsel  for  the  trustee  shall  not  exceed  $50.00  per  hour  *  *  *."  405  F.2d  at  435. 

Massachusetts  Mutual  Life  Insurance  Co.  v.  Brock  is  indeed  an  appropriate 
precedent  to  look  to,  and  it  points  to  reversal  in  this  case.  For  public  policy 
weighs  equally  heavy  here,  but  on  the  other  side  of  the  balance.  If  $50  per 
hour  is  a  reasonable  attorney's  fee  in  a  bankruptcy  suit  where  the  public 
interest  favors  minimizing  the  Impact  of  fees  on  a  debtor's  estate,  $25.64  per 
hour  is  certainly  not  a  reasonable  attorney's  fee  in  a  Title  VII  action  where 
public  policy  favors  the  institution  of  suits  to  eradicate  prohibited  discrimina- 
tion in  employment.  When  such  traditional  factors  as  Ms.  Roberts'  qualifica- 
tions, the  difficulty  and  complexity  of  the  legal  issues  involved,  and  the  result 
obtained  for  Ms.  Weeks  are  added  to  the  scales,  there  can  be  no  question  that 
the  District  Court's  award  is  woefully  inadequate. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully  submitted  that  Ms.  Roberts  is 
entitled  to  compensation  at  a  rate  higher  than  the  $40  per  hour  which  she  has 
requested.  To  deny  her  the  amount  she  seeks  will  be  to  substantially  frustrate 
the  "clear  mandate  from  Congress  that  no  longer  will  the  United  States  tolerate 
this  form  of  discrimination."  Culpepper  v.  Reynolds  Metals  Co.,  421  F.2d  888, 
891   (5th  Cir.  1970). 

Respectfully  submitted, 

Nathaniel  Jones, 

General  Counsel,  The  National  Association  for 
the  Advancement  of  Colored  People 
New  York,  N.Y. 

Paul  J.  Spiegelman, 
Russell  Specter, 

Washington,   D.C. 
James  Beat, 

Washington,  D.C. 
Attorneys  for  Amicus. 


sSee  Clark  v.  American  Marine  Corp.,  320  F.  Supp.   709,    712    (E.D.   La.   1970). 
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Lea  V.  Cone  Mills  Corp.  438  F.2d  86  (4th  Cir.  1971) 
Miller  v.  Amusement  Enterprises,  426  F.2d  534  (5th  Cir.  1970) 
Newman  v.  Piggie  Park  Enterprises,  390  U.S.  400   (1968) 
Papermakers  d  Paperworkers,  Local  18,  301  F.Supp.  905  (E.D.  La  1969) 
Quarles  v.  Philip  Morris,  Inc.,  297  F.Supp.  505   (E.D.  Va  1968) 
Richards  v.  Griffiths  Mills,  300  F.  Supp.  338  (D.  Oregon  1969) 
RoUnson  v.  Lorillard  Corp.  444  F.2d  791  (4th  Cir.  1971) 
Sanders  v.  Russell  401  F.2d  341  (5th  Cir.  1968) 
Weeks  v.  Southern  Bell  Telephone  d  Telegraph  Co.,  277  F.  Supp.  117  (1967, 

D.C.  Ga)   reversed  and  remanded  408  F.2d  228 

STATEMENT    OF    THE    ISSUE 

The  issue  in  this  case  is  whether  the  District  Court's  orders  of  July  1  and 
December  1,  1971,  directing  the  defendant  to  pay  certain  sums  to  Mrs.  Sylvia 
Roberts  (a)  failed  to  comply  with  the  statutory  purpose  of  section  706 (k)  of 
the  Civil  Rights  Act  of  1964;  (b)  failed  to  award  a  "reasonable"  attorney's 
fee  to  Mrs.  Roberts  in  liglit  of  the  work  she  accomplished  in  this  case,  and 
(c)  should  be  amended  to  increase  the  attorney's  fee  to  at  least  $40  per  hour 
plus  $6,000.00  for  the  result  accomplished. 

STATEMENT    OF    THE    CASE 

The  defandant.  Southern  Bell  Telephone  and  Telegraph  Company,  in  1966 
denied  a  job  as  switchman  to  Mrs.  Lorena  W.  Weeks,  solely  because  of  her 
sex.  Mrs.  Weeks,  through  court-appointed  counsel,  filed  Civil  Action  No.  443 
against  the  company  in  the  U.S.  District  Court,  Southern  District  of  Georgia, 
Swainsboro  Division,  charging  violation  of  Title  VII  of  the  Civil  Rights  Act  of 
1964  and  seeking  both  the  job  and  back  pay.  The  District  Court  dismissed  her 
suit  in  November  1967.  277  F.  Supp.  117.  Her  court  appointed  lawyer  declined 
to  handle  the  appeal.  Lacking  funds  to  appeal,  Mrs.  AVeeks  requested  aid  from 
the  National  Organization  for  Women,  and  with  its  help  retained  Mrs.  Sylvia 
Roberts  to  work  on  her  case.  Mrs.  Roberts  entered  her  appearance  in  February 
1968  and  continuously  represnted  Mrs.  Weeks  during  the  next  four  years. 

This  Court  reversed  the  District  Court  in  March  1969  (408  F.2d  228)  and 
upon  remand,  Mrs.  Roberts  represented  Mrs.  Weeks  in  the  District  Court  pro- 
ceedings which  eventually  required  the  company  to  employ  Mrs.  Weeks  in  the 
job  she  sought  and  pay  her  back  pay  and  related  claims  totalling  over 
$31,490.00. 

Mrs.  Roberts  claimed  counsel  fees  at  $40  per  hour  for  the  585  hours  she 
worked  in  this  case,  plus  $6,000  as  a  fixed  fee  for  obtaining  the  important  and 
far-reaching  interpretation  of  Title  VII  which  will  greatly  aid  thousands  of 
victims  of  discrimination,  i.e.  a  total  counsel  fee  of  $29,400.  In  its  orders  of 
July  1  and  December  1,  1971,  the  District  Court  directed  the  defendant  to  pay 
to  Mrs.  Roberts  the  following  sums :  Counsel  fees — $15,000.00,  Expenses — 
$1,546.34.' 

The  District  Court's  award  of  counsel  fees  is  a  lump  sum,  and  does  not 
indicate  its  relationship  to  compensation  per  hour  or  to  the  fixed  fee  claimed 
by  Mrs.  Roberts.  If  the  award  included  the  $6,000.  fixed  fee,  the  balance  of 
$9,000.  is  equivalent  to  not  quite  $15.40  per  hour.  If  the  award  does  not  in- 
clude that  fixed  fee,  the  compensation  for  her  entire  work  would  be  equivalent 
to  not  quite  $25.50  per  hour. 

ARGUMENT 

There  is  no  question  here  that  Mrs.  Roberts,  as  attorney  for  the  prevail- 
ing party,  is  entitled  to  a  reasonable  attorney's  fee  as  part  of  the  court  costs 
assessed  against  the  defendant.  Section  706(k)  of  the  Civil  Rights  Act  of 
1964,  42  U.S.  Code  2000e-5(k),  states: 

"In  any  action  or  proceeding  under  this  title,  the  court,  in  its  discretion, 

may  allow  the  prevailing  party   ...  a  reasonable  attorney's  fee  as  part 

of  the  costs.  .  .  ." 

The  legislative  history  shows  that  this  provision  was  added  to  the  bill  to 

promote    the    policy    of    encouraging    the    vindication    of    meritorious    claims, 


^  The  expenses   Item  Is   not  questioned  In   this   appeal. 
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particularly  by  persons  of  limited   means.   Statement  of   Senator  Humphrey, 
110  Cong.  Rec.  12724.  .  ... 

Title  VII  authorizes  the  Equal  Employment  Opportunity  Commission  to 
try  to  abate  employment  discrimination,  but  only  by  means  of  concilition 
and  persuasion.  Title  VII  also  authorizes  the  Attorney  General  to  file  suits 
to  abate  discrimination  in  employment,  but  only  in  "pattern"  and  "practice" 
circumstances  and  within  the  limits  of  the  Justice  Department's  personnel 
capability.  Thus,  the  basic  enforcement  mechanism  provided  in  Title  VII 
is  by  court  suits  brought  by  private  persons  who  have  been  subjected  to 
discrimination  in  employment  on  the  basis  of  race,  color,  religion,  sex, 
or  national  origin. 

Most  job  holders  and  job  seekers  subjected  to  such  discrimination  do  not 
have  much  money  to  hire  skilled  lawyers  to  vindicate  their  rights.  It  is  there- 
fore apparent  that  the  provision  authorizing  the  payment  of  counsel  fees  to 
attorneys  who  successfully  handle  their  cases  would  substantially  encour- 
age, and  in  many  cases  be  crucial  to  their  ability  to  obtain  adequate  legal 
assistance.  Such  attorneys  are,  in  essence,  acting  as  "private  attorneys  gen- 
eral furthering  the  national  policy  against  discrimination"  and  when  they 
prevail  will  ordinarilv  be  awarded  an  attorney's  fee.  Newman  v.  Piggie  Park 
Enterprises,  390  U.S.  400  (1968)  ;  Sanders  v.  Russell,  401  F.  2d  241,  255,  (5th 
Cir.  (1968)  ;  Miller  v.  Amusement  Enterprises,  426  F.  2d  534,  536-37  (5th  Cir. 
1970)  ;  RoUnson  v.  Lorilliard  Corp.  444  F.  2d  791  (4th  Cir.  1971)  ;  Lea  v.  Cone 
Mills  Corp.  438  F.  2d  86  (4th  Cir.  1971)  ;  Quarles  v.  Phillip  Morris,  Inc.  297  F. 
Supp  505,  521  (E.D.  Va  1968)  ;  Clark  v.  American  Marine  Corp.,  304  F.  Supp 
603,  611  (E.D.  La  1969)  ;  Cheatwood  v.  South  Central  Bell  Tel  &  Tel  Co. 
303  F.  Supp  754,  760  (M.D.  Ala  1969)  :  Richards  v.  Griffiths  Mills  300  F.  Supp 
338,  341  (D.  Oregon  1969)  ;  United  States  v.  Papermakers  and  Paperworkers, 
Local,  189,  301  F.  Supp  905,  925  (E.D.  La  1969). 

The  issue  before  this  Court,  therefore,  is  whether  the  attorneyt's  fee 
awarded  to  Mrs.  Roberts  is  a  "reasonable"  attorney's  fee  within  the  con- 
templation of  Section  706(k)  of  the  1964  Civil  Rights  Act  and  in  light  of  the 
efforts,  results  and  other  factors  of  Mrs.  Roberts  work  in  this  case. 

A  broad  guideline  for  ascertaining  what  is  a  "reasonable  attorney's  fee" 
is  provided  in  the  Code  of  Professional  Responsibility  adopted  by  the  Amer- 
ican Bar  Association  in  1969.^  Disciplinary  Rule  2-106 (b)    states,  in  part: 

".  .  .  Factors  to  be  considered  as  guides  in  determining  the  reasonable- 
ness of  a  fee  include  the  following : 

"(1)  The  time  and  labor  required,  the  novelty  and  difficulty  of  the 
questions  involved,  and  the  skill  requisite  to  perform  the  legal  service 
properly. 

"(2)   the  likelihood,   if  apparent  to   the   client,  that   the   acceptance  of 
the  particular  employment  will  preclude  other  employment  by  the  lawyer. 
"(3)   the    fee    customarily    charged    in    the    locality    for    similar    legal 
services. 

"(4)   the  amount  involved  and  the  results  obtained. 

"(5)   the  time  limitations  imposed  by  the  client  or  by  the  circumstances. 
"(6)   the   nature  and   length   of   the   professional   relationship  with   the 
client. 

"(7)  the  experience,  reputation,  and  ability  of  the  lawyer  or  lawyers 
performing  the   services. 

"(8)  whether  the  fee  is  fixed  or  contingent." 
The  District  Court's  Opinion  and  Order  of  July  1,  1971,  shows  that  it  con- 
sidered only  some  of  these  factors.  For  example,  of  the  factors  mentioned 
in  paragraph  (1)  above,  the  District  Court  largely  restricted  itself  to  con- 
sidering testimony  by  lawyers  about  the  reasonable  fee  for  the  work  on  the 
appeal.  Lawyers  from  Atlanta  and  Louisiana  cited  .$40.  per  hour  as  a  reason- 
able fee,  whereas  two  Savannah  lawyers  cited  figures  from  $2,.500.  to  $6,000. 
for  the  total  appellate  work.  Neither  of  the  Savannah  lawyers  cited  any 
basis  for  their  figures.  Compare  Clark  v.  American  Marine  Corp.  320  F.  Supp 
709  (E.D.  La.  1970)  which  awarded  attorneys'  fees  of  $20,000  for  580  hours 
of  work,  i.e.,  almost  $34..50  per  hour. 

Although  the  District  Court  stated  that  it  considered  Mrs.  Roberts'  briefs 
and  her  itemization  of  activities,  and  likewise  the  "extent  of  the  difiiculty  of 

"  Many  jurisdictions  have,  by  Court  Rule,  decreed  that  the  ABA's  Code  of  Professional 
Responsibility  as  amended  by  the  Court,  "shall  be  the  standard  jroverning  the  practice 
of  law"  in  that  jurisdiction,  e.g.  Rule  X,  Rules  of  District  of  Columbia  Court  of  Ap- 
peals governing  the  bar  of  the  District  of  Columbia,  effective  April   1,   1972. 
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the  appeal  and  the  subsequent  efforts  on  remand",  the  District  Court  neither 
cited  nor  discussed  the  nature  of  the  legal  issues,  the  novelty  of  the  law  and 
facts  involved  in  this  rapidly  developing  field  of  civil  rights  litigation,  the 
benefits  to  the  numerous  thousands  of  men  and  women  whose  employment 
would  be  affected  by  the  precedent  achieved  in  this  litigation,  or  the  impor- 
tance of  thee  public  policy  vindicated  by  the  litigation. 

Nor  did  the  Court  refer  to  factors  such  as  are  mentioned  in  paragraph 
(2) — that  Mrs.  Roberts'  fight  against  a  large  employer  might  adversely  affect 
her  ability  to  secure  legal  business  from  large  employers;  or  in  paragraph 
(5)— the  deadlines  she  had  to  meet;  or  paragraph  (6)— the  four  years  she 
devoted  to  the  service  of  her  client;  or  paragraph  (7) — the  extensive  experi- 
ence, fine  reputation,  and  proven  ability  she  showed  in  the  handling  of 
this  ease. 

Oddly,  although  the  District  Court  received  testimony  from  both  Georgia 
and  Louisiana  lawyers  that  the  fee  customarily  charged  in  the  locality  for 
similar  services  was  $40  per  hour,  it  chose  to  disregard  such  testimony 
in  fixing  the  fee  at  a  substantially  lesser  level.  Thus,  it  can  harly  be  said 
that  the  District  Court  gave  much  consideration  to  paragraph  (3)  of  the 
ABA  Code  mentioned  above. 

Paragraph  (8)  of  the  ABA  Code  relates  to  whether  the  fee  is  fixed  or 
contingent.  The  District  Court  noted  that  the  Act  authorizes  an  attorney's 
fee  "only  to  the  prevailing  party"  and  concluded :  ".  .  .  hence,  the  fee  has 
some  of  the  attributes  of  a  contingent  fee  arrangement."  This  cryptic  con- 
clusion is  puzz  ing.  If  th  Court  meant  that  the  fee  should  be  measured  by 
the  amount  of  (he  client's  recovery,  as  is  generally  true  in  contingent  fee 
arrangements  customary  in  ordinary  tort  actions,  and  arrived  at  $15,000  as 
being  almost  50  percent  of  the  monies  received  by  Mrs.  Weeks,  we  submit 
that  the  District  Court  totally  misconstrued  the  purpose  of  paragraph  (8), 
and  erroneously  misapplied  it  to  reduce  the  amount  of  Mrs.  Roberts'  fee. 
The  contingent  nature  of  a  fee  is  a  reason  for  awarding  a  larger,  not  a 
smaller,  fee  to  a  lawyer.  In  any  event,  because  of  the  nature  and  wide- 
spread consequences  of  civil  rights  litigation,  we  submit  that  there  is 
hardly  any  case,  and  certainly  this  is  not  such  a  case,  in  which  the  attorney's 
fee  should  be  measured  by,  or  not  related  to,  the  amount  of  money  recovered 
by  the  client. 

Most  importantly,  the  District  Court  ignored  the  very  purpose  of  Section 
706(k)  of  the  1964  Civil  Rights  Act — namely,  to  encourage  the  successful 
prosecution  of  litigation  against  the  discriminations  outlawed  by  Title  VII. 
If  lawyers  know  they  can  earn  a  reasonable  compensation  in  the  difficult 
kind  of  litigation  typi  ''.1  in  civil  rights  suits,  more  good  lawyers  will  become 
experts  in  this  field  a  '  handle  such  cases  with  greater  likelihood  of  success. 
If  employers  who  dist  n:  nate  know  that  they  will  be  sued,  probably  lose, 
and  have  to  pay  out  s.  stantial  money,  it  is  far  more  likely  that  the  Equal 
Employment  Opportunity  Commission  will  be  able  to  conciliate  more  of  its 
cases,  and  thus  reduce  the  load  on  the  courts.  Indeed,  the  probability  of 
successful  litigation  against  discriminating  employers  will  do  more  to  en- 
courage employers  to  stop  discriminating  than  will  any  panegyrics  of  good 
intentions  (whether  sermons,  speeches,  statutes,  dictums,  or  other  exhorta- 
tions)   which   lack   enforcement. 

In  short,  the  "reasonable  attorney's  fee"  contemplated  by  Section  706 (k) 
must  be  one  which  fully  compensates  the  attorney  not  only  for  his  time  and 
expense,  but  also  reflects  the  high  degree  of  skill  needed  in  handling  civil 
rights  cases,  the  importance  of  the  national  policy  vindicated  by  the  attor- 
ny's  legal  work,  the  widespread  effect  of  the  results  produced,  and  the 
purpose  of  encouraging  the  abatement  of  the  invidious  discrimination  out- 
lawed by  Title  VII. 

It  is  "the  duty  of  the  courts  to  make  sure  the  Act  works".  Culpepper  v. 
Reynolds  Metals  Co.,  421  F.  2d  888,  891  (CA  5,  1970).  One  of  the  ways  to  make 
the  Act  work  is  to  apply  section  706 (k)  liberally  to  insure  that  victims  of  dis- 
crimination will  have  lawyers  to  prosecute  their  meritorious  claims.  Thus,  the 
"reasonable  attorney's  fee"  must  be  one  which  is  fully  competitive  with  fees  the 
attorney  could  earn  in  cases  of  equal  difl^culty,  novelty,  and  (in  some  places) 
unpopularity.  Then,  and  only  then,  will  the  lawyers  for  the  poor  and  disadvan- 
taged be  able  to  prepare  and  litigate  as  thoroughly  as  the  lawyers  representing 
large  employers. 
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The  evidence  in  this  case  shows  that  Mrs.  Roberts  met  and  handled  with 
great  ability  new  and  difficult  questions  involving  the  first  application  of 
Title  VII  in  a  sex  discrimination  suit.  She  undertook  her  work  in  the  face 
of  an  adverse  decision  in  the  District  Court,  thus  having  a  greater  burden 
than  would  be  entailed  at  the  level  of  an  uncommitted  court  of  first  in- 
stance. Civil  rights  litigation  is  complex  and  difficult,  and  demands  a  wide 
variety  of  skills.  The  precedents  were  scanty.  The  necessary  research  on  the 
legislative  purpose  was  handicapped  by  the  spotty  legislative  history  of  Title 
VII  and  inadequate  hearing  records.  The  litigation  would  affect  the  lives 
of  untold  numbers  of  middle  income  working  women.  The  search  for  analogies 
in  the  law  required  re-examination  of  the  whole  nationwide  bulk  of  so-called 
"protective"  laws  on  women.  This  was,  indeed,  a  "David-versus-Goliath"  en- 
counter, a  single  woman  attorney  subsisting  in  her  own  private  practice  but 
strengthened  by  her  sense  of  justice,  against  an  array  of  attorneys  in  power- 
ful and  prestigious  law  firms  in  the  command  and  employ  of  one  of  the 
largest  corporations  of  the  South. 

Furthermore,  it  was  apparent,  both  to  Mrs.  Roberts  and  Mrs.  Weeks,  that 
the  requirements  of  prosecuting  this  vigorously  contested  case  over  the  al- 
most 4  years  since  Mrs.  Roberts  began  her  work,  would  preclude  Mrs. 
Roberts,  a  capable  attorney  of  years  of  experience  and  high  standing  in  her 
profession,  from  other  employment  and  particularly  involve  forfeiting  oppor- 
tunity to  have  large  corporate  employers  as  clients.  Mrs.  Roberts'  claim  of 
$40  per  hour  was  based  on  the  fees  customarily  charged  in  Georgia,  the 
forum  of  the  suit,  and  in  Louisiana,  the  site  of  her  practice,  and  the  pro- 
priety of  such  charge  was  substantiated  by  expert  witnesses.  Indeed,  we  sub- 
mit that  the  rate  should  have  been  greater  than  that  customarily  charged 
by  attorneys,  because  her  compensation  was  contingent  on  winning,  her  work 
involved  novel  and  complex  issues  presented  for  the  first  time  to  an  appellate 
court  in  the  context  of  a  broad  based  national  statute,  and  her  efforts  re- 
sulted in  a  landmark  ruling  by  this  Court  that  will  affect  thousands  of 
persons.  This  Court  said,  in  Miller  v.  Amusement  Enterprises,  426  F.  2d  534 
(1970)  : 

"Congress    did    not    intend    that    vindication    of    statutorily    guaranteed 

rights  would  depend  on  the  rare  likelihood  of  economic  resources  in  the 

private  party    (or  class  members)    or  the  availability  of  legal  assistance 

from    charity — individual,    collective,    or    organized.    An    enactment    aimed 

at  legislatively  enhancing  human  rights  and  the  dignity  of  man  through 

equality  of  treatment   would   hardly   be  served  by   compelling  victims  to 

seek  out  charitable  help." 

We  urge  that  a  "reasonable  attorney's  fee'  in  this  case  requires  an  award 

of  at  least  the  amount  claimed  by  Mrs.  Roberts,  to-wit :   $40  per  hour,  plus 

$6,000  fixed  fee. 

Respectfully  submitted. 
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Awards,  69  Harv.  L.  Rev.  658  (1956). 

Walker,  Title  VII:  Complaint  and  Enforcement  Procedures  and  Re- 
lief and  Remedies,  7  B.C.  Ind  &  Com.  L.  Rev.  495  (1966). 

STATEMENT   OF   THE    CASE   AND    SUMMARY    OF   ARGUMENT 

The  award  of  attorney's  fees  to  the  prevailing  party  in  litigation  brought 
under  the  Civil  Rights  Act  of  1964  is  intended  to  encourage  individuals 
injured  by  the  prohibited  discrimination  to  seek  judicial  relief.  Newman  v. 
Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402   (1968).' 

»  Newman  was  a  case  brought  under  Title  II  of  the  1964  Civil  Rights  Act,  claiming 
discrimination  In  public  accommodation  because  of  race.  It's  reasoning  has  been  ex- 
tended to  cases  brought  under  Title  VII,  see.  Jenkins  v.  United  Ga.<i.  Corp.,  400  F.2d  28 
(5th  Cir.  1968),  and  cases  Involving  sex  discrimination  in  employment.  See,  Bowe  v. 
Colgate-Palmolive  Co.,  416  F.2d   711,   720    (7th  Cir.   1909). 
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Lorena  Weeks,  the  plaintiff  iu  this  case  sought  judicial  relief  under  Title 
VII  of  the  19G4  Civil  Rights  Act  for  sex  discrimination  in  employment,  42 
use  §  2000e  ct  seq.  After  the  successful  conclusion  of  over  three  years  of 
representation  of  the  plaintiff,  Sylvia  Roberts,  attorney  for  the  plaintiff, 
prayed  for  attorney's  fees  from  the  district  court  under  the  specific  statu- 
torv  authorization  contained  in  Title  VII.  42  U.S.C.  §  2000(^5 (k)/  She  sought 
compensation  at  the  rate  of  $40  an  hour,  plus  a  fixed  fee  of  $6,000  for  the 

result  obtained  on  appeal.^  r.,        ^^  f 

The  District  Court  found  that  "the  award  of  a  fee  to  [the  attorney  tor 
the  plaintiff]  is  well  within  the  spirit  of  the  Act."  The  Court  further  noted 
that  MS  ROBERTS'  effort  on  appeal  had  caused  the  Fifth  Circuit  to  re- 
verse the  initial  negative  decision  by  the  District  Court.  Memorandum  Opin- 
ion and  Order  Awarding  Counsel  Fees,  July  6,  1971. 

However,  the  District  Court  awarded  MS.  ROBERTS  attorney's  fees  at 
the  rate  of  only  $25  an  hour,  for  a  total  fee  of  $15,000.*  This  award  is  be- 
tween one-fourth  and  one-third  below  the  minimum  hourly  fee  schedules 
established  in  the  states  of  Georgia,  Louisiana  and  Texas.'' 

Such  an  award,  considering  the  nature  of  the  case  and  the  benefit  con- 
ferred by  the  results  upon  present  and  future  working  women,  borders  on 
the  insulting.  The  award  can  only  discourage  members  of  the  private  bar 
from  participating  in  any  litigation  attacking  discrimination  in  employment. 
In  effect,  the  District  Court  has  announced  to  the  bar  that  substantial  finan 
cial  sacrifice  will  be  demanded  from  attorneys  who  represent  plaintiffs  such 
as  Lorena  Weeks. 

The  order  of  the  District  Court  effectively  thwarts  the  prime  objective 
of  the  counsel  fee  provision  of  the  Civil  Rights  Act  of  1964— the  encourage- 
ment of  litigation  seeking  judicial  relief  for  these  wrongs.  The  statute  directs 
that  the  court  award  "reasonable  attorney's  fees'  as  part  of  the  costs  in  Title 
VII  litigation.  52  U.S.C.  §2000e-5(k).  A  fee  award  so  directly  contrary  to 
the  purposes  of  the  statute  cannot  be  considered  reasonable.  An  order  which 
so  clearly  disregards  the  purpose  and  language  of  the  statute  is  an  abuse  of 
discretion  and  must  be  reversed. 

Attorney's  fees  should  be  awarded  in  accordance  with  the  Adequate  Coun- 
sel for  the  Public  Interest  Plan  set  forth  herein  in  order  to  achieve  the  pur- 
poses of  Title  VII  of  the  Civil  Rights  Act  of  1964. 

ARGUMENT 

I.  THE  ORDER  OF  THE  DISTRICT  COURT  AWARDS  INADEQUATE  AND  UNREASONABLE 
attorney's  FEES,  THWARTS  THE  PURPOSE  OF  TITLE  VII  OF  THE  CIVIL  RIGHTS  ACT 
AND  SHOULD  BE  REVERSED. 

A.  Purpose  of  the  attorney's  fee  provision. — The  Civil  Rights  Act  of  1964 
embodies  "a  policy  that  Congress  considered  of  the  highest  priority."  Newman 
v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402  (1968).  A  private  litigant, 
invoking  the  jurisdiction  of  the  federal  courts  to  vindicate  the  rights  guar- 
anteed by  the  statute,  "takes  on  the  mantle  of  the  sovereign,"  Jenkins  v. 
United  Gas  Corp.,  400  F.  2d  28,  32  (5th  Cir.  1968),  and,  as  a  private  attor- 
ney general,  advances  a  defined  public  interest  in  the  elimination  of  the  pro- 
hibited discrimination.  Newman,  390  U.S.  at  402. 

As  a  vital  part  of  this  statutory  scheme  for  private  enforcement  of  the 
public  interest.  Congress  provided  that  reasonable  attorney's  fees  could  be 
awarded  as  part  of  the  costs  to  the  prevaihling  party.  42  U.S.C.  §2000e-5(k). 
These  fees  are  awarded  "not  simply  to  penalize  litigants  who  deliberately 
advance  arguments  they  know  to  be  untenable  but,  more  broadly,  to  encour- 
age individuals  injured  by  racial  discrimination  to  seek  judicial  relief.  .  .  ." 
Newman,  390  U.S.  at  402   (footnotes  omitted). 


'  "In  any  action  or  proceeding  under  this  subchapter  the  court,  In  Its  discretion, 
may  allow  the  prevailing  party,  other  than  the  Commission  or  the  United  States,  a 
reasonable  attorney's  fee  as  part  of  the  costs.  .   .  ."  42  U.S.C.    §2000e-5(k). 

3  The  out-of-pocket  expenses  claimed  were  not  contested  below  and  were  granted. 
That  amount  Is  not  in  issue  on  this  appeal. 

*  The  time  sheets  submitted  in  this  matter  showed  plaintiflf's  attorney  expended  585 
hours  on  the  various  proceedings  in  this  case.  The  Memorandum  Opinion  of  the  District 
Court  indicates  that   the  accuracy   of  these  itemizations  was   accepted. 

s  The  minimum  hourly  fee  in  Georgia  under  a  1964  fee  schedule  is  $35.00.  The 
Louisiana  fee  under  a  1963  schedule  is  .?30.00  :  and  in  Baton  Rouge,  the  fee  is  $35.00 
for  routine  matters.  (Affidavit  of  Jerrv  H.  Bankston).  The  fee  schedule  for  Texas 
established  In  1968  si  $40.00  an  hour.    (Affidavit  of  George  B.  Hall). 
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An  attorney's  fee  awarded  under  the  provisions  of  tlie  Civil  Riglits  Act 
of  1964  must  be  in  harmony  with  the  announced  intent  of  the  legislation, 
to  encourage  private  litigation  to  remedy  violations  of  the  statute.  There- 
fore, the  fees  granted  must  be  sufficient  to  guarantee  effective  and  vigorous 
representation  of  the  plaintiffs  interests.  Such  representation  can  only  be 
assured  if  the  fee  is  competitive  with  the  compensation  which  an  attorney 
could  anticipate  in  other  fields  of  litigation.  The  financial  benefit  must  be 
sufficient  to  attract  members  of  the  private  bar  to  a  field  which,  even  now, 
remains  complex,  novel  and  unpopular. 
This  Circuit  has  declared : 

"Congress    did   not    intend    that    vindication    of    statutorily    guaranteed 
rights  would  depend  on  the  rare  likelihood  of  economic  resources  in  the 
private  party    (or  class  members)    or  the  availability  of  legal  assistance 
from    charity — individual,   collective,    or    organized.    An    enactment    aimed 
at  legislatively  enforcing  human  rights  and  the  dignity  of  man  through 
equality  of  treatment   would  hardly  be   served   by   compelling  victims   to 
seek    out    charitable    help."    Miller    v.    Amusement    Enterprises,    Inc.,    426 
F.  2d  534   (5th  Cir.  1970). 
This    Court,   with    its   experience    in    employment    discrimination    litigation, 
must    perceive    that    only    assurance    of    an    adequate    and    competitive    fee, 
will  stimulate   the   participation   of   the   private   bar   to   the   extent  necessary 
to  achieve  the  purposes  of  the  counsel  fee  provision.   Only  an  adequate  and 
competitive  fee   will   insure   the   availability    of   "non-charitable"    legal    repre- 
sentation.  Organizations   such   as   those   submitting  this   brief  cannot  fill   the 
need.  Nor  should  potential  plaintiffs  be  forced  to  chose  only  from  a  limited 
field    of   private    attorneys    whose    enthusiasm    for   the    cause    of    civil    rights 
makes  them  willing  to  sustain  a  financial  sacrifice  in  order  to  further  that 
cause. 

As  one  commentator  has  noted  concerning  attorney's  fees  in  Title  VII 
cases : 

"The  system  of  individual  enforcement  was  the  result  of  a  conscious, 
explicit  rejection  of  a  system  of  administrative  enforcement,  and  liberal 
awards  of  attorney's  fees  to  successful  complainants  are  necessary  if  the 
system  is  to  work  as  intended."    (emphasis  added).* 
Appellate  courts  are  themselves  experts  as  to  the  reasonableness  of  attor- 
ney's fees.  This  Court  may,  in  the  interest  of  justice,  fix  fees  of  counsel,  even 
though  its  dcision  conflicts  with  that  of  the  trial  court.  See,  e.g.,  Columbian 
Nat.   Life  Inc.   Co.   v.   Keye.'<.   138  F.   2d   382,   385    (8th   Cir.    1943),   cert.   den. 
321  U.S.  765   (1944)  ;  First  Nat.  Bank  of  Fort  Worth  v.  United  States,  301  F. 
Supp.  667,  675  (N.D.  Tex.  1969). 

Thus,  this  Court  has  the  authority  and  a  unique  opportunity  to  set  a 
standard  in  the  award  of  attorney's  fees  which  will  not  only  encourage,  but 
will  virtually  guarantee,  the  vindication  of  the  rights  which  Congress  in- 
tended to  protect. 

B.  The  order  below  is  unreasonable  and  inadequate. —  The  award  granted 
by  the  District  Court  in  this  case  is  from  one-fourth  to  one-third  below 
the  minimum  hourly  fee  established  by  the  fee  schedules  of  Georgia,  Louisiana 
and  Texas.  In  no  sense  can  such  an  award  be  deemed  competitive  with  the 
remuneration  counsel  could  receive  by  devoting  time  to  any  other  imagin- 
able cause  of  action. 

The  award  is  unreasonable  in  the  strictest  comparison  of  dollar  return  for 
time  invested.  In  addition,  the  award  entirely  ignores  the  fact  that  litigation 
such  as  the  case  at  bar  is  undertaken  in  the  face  of  substantial  hostile  com- 
munity pressure,  pressure  which  may  often  rise  to  a  level  of  conflict  with 
the  interests  of  other  potential  clients.  Thus,  not  only  is  an  attorney  pre- 
cluded from  working  on  any  other  case  for  the  hours  which  he  devotes 
to  employment  litigation,  he  or  she  may  also  be  alienating  considerable  busi- 
ness interests  in  the  community  and  thus  be  permanently  deprived  of  employ- 
ment from  those  sources  which  provide  the  bulk  of  many  attorneys'  liveli- 
hoods. To  assume  that  private  counsel  will  undertake  such  a  risk  for  the 
possibility  of  a  below-minimum  scale  attorney's  fee  is  unrealistic. 

Successful  representation  in  employment  litigation  demands  not  only  time 
which   could   be   devoted   to   other   work,   but  also   considerable   creativity   on 

"Walker,  Title  VII:  Complaint  and  Enforcement  Procedures  and  Relief  and  Remedies, 
7  B.C.  Ind.  &  Com.  L.  Rev.  495,  505-06    (1900). 
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the  part  of  counsel.  As  this  Court  remarked  in  the  appellate  opinion  in  the 
case  at  bar,  "'This  appeal  and  cross-appeal  present  important  unsettled  questions 
concerning  the  proper  interpretation  of  Title  VII  of  the  Civil  Rights  Act  of 
1964  .  .  ."  408  F.  2d  228,  229  (5th  Cir.  1969).  A  reasonable  attorney's  fee  must 
cause  the  private  bar  to  prefer  employment  discrimination  litigation  over  areas 
where  the  demands  on  the  legal  creativity  of  counsel  are  less  extensive.'  However, 
the  award  in  the  case  below  is  calculated  to  make  this  area  of  endeavor  as 
unattractive  as  possible. 

Not  only  will  the  grossly  inadequate  attorney's  fee  discourage  private 
counsel  from  undertaking  employment  discrimination  cases,  but  it  will  ac- 
tually encourage  continued  discriminaticm.  Potential  defendants  are  put  on 
notice,  not  that  it  will  be  costly  for  them  to  initiate  or  continue  employment 
discrimination,  but  that,  for  a  very  nominal  cost,  in  terms  of  attorney's  fees 
likely  to  be  granted  plaintiffs,  they  may  not  only  continue  discrimination, 
but  force  the  victims  of  that  discrimination  to  engage  in  lengthy  and  com- 
plex litigation   to  secure  their  rights. 

C.  Fees  should  he  aivarded  in  accordance  with  the  adequate  counsel  for  the 
puMic  interest  plan. — By  every  standard  set  forth  in  Canon  12,  American 
Bar  Association  Canons  of  Professional  Ethnics,  and  by  any  other  measure 
which  this  Court  could  consider,  MS.  ROBERTS'  prayer  for  attorney's  fees 
was  modest.  The  arguments  which  could  be  advanced  in  support  of  that 
requested  fee  have  been  vset  forth  at  length  for  this  court  in  the  briefs  be- 
fore it.  There  can  be  no  basis  for  this  court  denying  such  an  award. 

However,  it  is  the  position  of  this  brief  that  even  the  award  sought  is 
insufficient  to  promote  the  purposes  of  the  Civil  Rights  Act  of  1964,  including 
Title  VII.  The  Western  Region,  NAACP,  the  Mexican-American  Legal  De- 
fense and  Educational  Fund.  Inc.,  and  the  United  Native  Americans,  Inc., 
urge  that  this  Court  set  attorney's  fees  in  accordance  with  the  following 
formula : 

The  minimum  attorney's  fee,  in  this  and  in  other  litigation  in  the 
public  interests  should  l)e  calculated  by  multiplying  the  number  of  hours 
expended  on  the  case  by  twice  the  hourly  fee  prevailing  in  the  geo- 
graphic area.* 

The  lawyer  in  public  interest  cases,  such  as  those  brought  under  Title  VII, 
receives  a  fee  award  only  if  the  litigation  is  successful.  If  the  case  is  lost, 
the  attorney  will  go  uncompensated.  There  is  thus  only  a  fifty  percent  (50%) 
chance  of  financial  reward  in  such  cases.  The  contingency  factor  in  litiga- 
tion has  long  been  recognized  in  other  areas  as  a  basis  for  increasing  the 
rate  of  compensation  set  by  a  court  in  its  award  of  attorney's  fees.*  The 
contingent  nature  of  any  attorney's  fees  in  public  interest  cases  mu.st  be 
recognized  and  dealt  with  in  a  manner  consistent  with  the  policy  of  encourag- 
ing private  litigation   in   these   fields. 

A  rational,  objective  and  definitive  method  for  taking  account  of  the  50% 
contingency  factor  is  to  double  the  usual  hourly  fee.  Such  a  practice  would 
substantially  lessen  the  financial  obstacle  facing  the  private  bar  in  public 
interest  litigation.  It  sets  a  minimum  for  the  award  of  attorney's  fees  and 
can  be  uniformly  applied.  Defendants  would  also  be  put  on  notice  of  the 
minimum  cost  they  will  face  in  litigation.  Violations  of  the  statute  will  thus 
be  deterred  and  settlement  encouraged. 

Doubling  the  hourly  fee  requested  from  the  District  Court,  $40,  and  multli- 
plying  this  amount  by  the  hours  expended  on  this  case  would  result  in  an 
award  of  $46,800  in  attorney's  fees.  The  Western  Region,  NAACP,  the 
Mexican-American  Legal  Defense  and  Educational  Fund,  Inc.,  and  the  United 
Native  Americans,  Inc.,  urge  that  such  an  award  is  reasonable  and  totally 
appropriate. 

The  award  of  attorney's  fees  at  the  proposed  rate  of  compensation  is 
neither  extraordinary  nor  unprecedented.   In   a   recent  Title  VII   case,   which 


^  For  instance,  in  a  case  where  the  court  noted  that.  "Considerinpr  the  final  factor  of 
the  skill  demanded.  'Slip  and  Fail'  .Tones  Act  cases  are  among:  the  simplest  of  all  cases," 
It  was  determined  that  .$60.00  an  hour  was  proper  for  all  attorney's  services  In  such  a 
case.  Paolillo  v.  American  Export  Isbrandtsen  Lines,  Inc.,  305  F.  Supp.  250  (S.D.  N.Y. 
1969). 

8  The  Court  has  before  it  evidence  of  this  fee.  See  the  references  contained  In  foot- 
note 5,   supra. 

»See,  e.g.,  Harris  v.  Chicago  Great  W.  Ry.,  197  F.2d  829,  8.36  (7th  Cir.  1952)  ;  Silver 
V.  Rosenberg,  1?,Q  F.2d  1020.  1021  (2d.  Cir.  1944);  Hornstein,  Legal  Therapeutics: 
The  "Salvage"  Factor  in  Counsel  Fee  Awards,   69   Harv.   L.   Rev.    658    (1956). 
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relied  heavily  on  the  decision  in  the   Weeks  case,  a  California  district  court 
awarded  attorney's  fees  amounting  to  over  $70  an  hour.'" 

Nor  w^ould  adoption  of  the  proposed  Adequate  Counsel  for  the  Public  In- 
terest Plan  destroy  the  discretion  of  a  court  considering  a  request  for  at- 
torney's fees.  The  standard  set  forth  herein  could  be  modified  in  any  given 
case.  However,  the  burden  would  be  on  the  defendant  to  present  justifica- 
tion for  such  a  modification,  for  instance,  that  the  legal  issues  in  the  case 
were  well-settled  and  that  the  factual  issues  were  clear.  In  other  cases,  such 
as  the  one  at  bar,  the  formula  should  define  the  minimum  reasonable  attor- 
ney's fee  award,  with  upward  adjustments  as  the  Court  deems  appropriate. 

CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that  this  Court  set  the 
attorney's  fee  for  SYLVIA  ROBERTS,  in  accordance  with  the  Adequate 
Counsel  for  the  Public  Interest  Plan  set  forth  herein,  at  $46,800.  In  the 
alternative,  this  Court  should  set  the  attorney's  fee  for  SYLVIA  ROBERTS 
in  accordance  with  her  request  as  submitted  to  the  District  Court. 
Respectfully  submitted. 

Jo  Ann  Chandler,  Esq. 
Attorney  for   the   Western   Region,   NAACP, 

and  the   United  Native  Americans,   Inc., 

Amicus  Curiae. 
Alan  Exelrod,  Esq. 
Mario  Obledo,  Esq. 
Attorneys   for   the   Mexican- American   Legal   Defense 

and   Educational   Fund,   Inc., 

Amicus  Curiae. 
Declaration  of  Mailing 

I,  the  undersigned,  say :  I  am,  and  was  at  all  times  herein  mentioned,  a 
citizen  of  the  United  States,  County  of  San  Francisco,  State  of  California, 
over  the  age  of  18  years  and  not  a  party  to  the  within  action  or  proceeding ; 
that  my  business  address  is  433  Turk  Street,  San  Francisco,  California 
94102 ;  that  on  the  date  set  forth  below,  I  enclosed  two  true  copies  of  the 
attached  Brief  Amicus  Curiae  in  a  separate  envelope  for  each  of  the  persons 
named  below,  addressed  as  set  forth  immediately  below  the  respective  names, 
as  follows : 

David  J.  Heinsma,  Esq., 

2900  First   National  Bank  Building, 

Atlanta,   Ga.   80303. 

Vincent  L.    Sgrosso,  Esq., 
1245  Hurt  Building, 
Atlanta,  Ga.  30303. 
Sylvia  Roberts,  Esq., 
Post  Office  Box  3081, 
Baton  Rouge,  La.  70821. 
Each   said    envelope   was    sealed   and    with   postage    thereon    fully    prepaid 
as  first-class  mail ;    I   deposited  the  same  on   the  date  set  forth  below,  in   a 
mailing  facility   regularly   maintained   by    the   United    States    Post   Office    De- 
partment for  the  mailing  of  letters. 

I  declare  under  penalty  of  perjury  that  the  foregoing  is  true  and  correct. 
Executed  on   February  10,   1972,  at  San   Francisco,   California. 

Helen  Chodack,  Declarant. 


^oRosenfeld  v.  Southern  Pacific  Company,  Civ.   No.   67-1377-F,  Findings   Of  Fact  and 
Conclusions  of  Law  Re  :  Attorney's  Fees,  CD.  Cal.,  Dec.  2,  1971. 


U.S.  Court  of  Appeals  for  the  Fifth  Circuit 
No.  


Mrs.  Lokena  W.  Weeks,  plaintiff, 

V. 

Southern  Bell  Telephone  &  Telegraph   Co.,   defendant. 


BRIEF   AMICUS   CURIAE  ON   BEHALF  OF   WOMEN'S   EQUITY  ACTION    LEAGUE  IN    SUPPORT 
OF  THE  APPEAL  FROM   THE  DISTRICT   COURT  ORDER  AWARDING   COUNSEL  FEES 

Argument 

In  awarding  counsel  fees  in  this  action,  the  District  Court  is  in  accord 
with  the  vast  majority  of  court  decisions  under  Title  VII  of  the  Civil  Rights 
Act  of  1964;  42  U.S.C.,  See.  2000e  et  seq.,  in  which  attorney's  fees  have  been 
awarded  to  prevailing  plaintiffs  as  a  matter  of  course  under  Sec.  2000e-5(k) 
[Sec  706(k)].  Bobinson  v.  Lorillard  Corp.,  444  F.  2d  791  (4th  Cir.  1971),  re- 
versing in  part  319  F.  Supp.  83.')  (M.D.N.C.  1970)  ;  Lea  v.  Cone  Mills  Corp., 
438  F.  2d  86  (4th  Cir.  1971),  reversing  in  part  301  F.  Supp.  97  (M.D.N.C. 
1969)  ;  Koher  v.  Westinghouse  Electric  Corp.,  325  F.  Supp.  467  (W.D.  Pa. 
1971)-  Local  2^6,  Utility  Workers  Union  of  America,  AFL-CIO,  v.  Southern 
California  Edison  Co.,  320  F.  Supp.  1262  (CD.  Calif.  1970)  ;  Rosen  v.  Public 
Service  Electric  and  Oas  Co.,  328  F.  Supp.  454  (D.C.  N.J.  1970)  ;  Clark  v. 
American  Marine  Corp.,  320  F.  Supp.  709  (E.D.  La.  1970),  afl'd.  437  F.  2d 
959  (5th  Cir.  1971)  ;  Cheatwood  v.  South  Central  Bell  Telephone  and  Tele- 
graph Co.,  303  F.  Supp.  754  (M.D.  Ala.  1969)  ;  Richards  v.  Griffith  Rubber 
Mills,  300  F.  Supp.  338  (D.C.  Ore.  1969)  ;  Dewey  v.  Reynolds  Metals,  300  F. 
Supp.  709  (W.D.  Mich.  1969)  ;  U.S.  by  Clark  v.  Local  189,  United  Papermakers 
and  Paperworkers,  AFL-CIO,  301  F.  Supp.  906  (E.D.  La.  1969)  ;  Dobbins  v. 
Local  212,  IBEW,  292  F.  Supp.  413  (S.D.  Ohio  1968);  Quarles  v.  Phillip 
Morris,  Inc.,  279  F.  Supp.  505  (E.D.  Va.  1968)  ;  Bowc  v.  Colgate-Palmolive  Co., 
272  F.  Supp.  332  (S.D.  Ind.  1967),  reversed  in  part  on  other  grounds  416 
F.  2d  711    (7th  Cir.  1969). 

What  is  at  issue  in  this  appeal,  therefore,  is  not  the  absence  of  an  award 
of  attorney's  fees  but  the  amount  that  was  awarded  to  plaintiff  for  the 
services  of  Sylvia  Roberts,  the  attorney  who  represented  the  plaintiff  for  a 
period  of  more  than  three  years  during  the  appeal,  the  proceedings  on  re- 
mand,  and  other   post-appeal  matters. 

Canon  12  of  the  American  Bar  Association  Canons  of  Professional  Ethics 
sets  forth  the  guidelines  to  be  considered  in  determining  the  amount  of  the 
fee,  which  include  in  relevant  part:  (1)  the  time  and  labor  required,  the 
novelty  and  difficulty  of  the  questions  involved  and  the  skill  requisite  prop- 
erly to  conduct  the  cause;  (2)  whether  the  acceptance  of  employment  in  the 
particular  case  will  mean  the  loss  of  other  employment;  (3)  the  customary 
charges  of  the  Bar  for  similar  services;  (4)  the  benefits  resulting  to  the 
client  from  the  services;  (5)  the  contingency  or  the  certainty  of  the  compen- 
sation; and  (6)  the  character  of  the  employment,  whether  casual  or  for  an 
established  and  constant  client.  Canon  2-106  of  the  A.B.A.  Code  of  Pro- 
fessional Responsibility,  adopted  in  August  1969,  sets  forth  similar  guidelines 
with  the  additional  factor  of  the  experience,  reputation,  and  ability  of  the 
lawyer  performing   the   services. 

The  District  Court  Order  Awarding  Counsel  Fees  discusses  the  time  spent 
by  Mrs.  Roberts  on  the  case,  the  testimony  of  other  attorneys  in  the  geo- 
graphic area  giving  their  opinions  as  to  a  reasonable  fee  for  the  appeal 
and  a  reasonable  hourly  charge  for  time  spent,  the  benefits  to  the  plaintiff 
as  a  result  of  the  case,  the  difficulty  of  the  appeal  and  the  subsequent  efforts 
on  remand,  and  the  contingent-fee  aspect  of  the  statute.  In  concluding,  the 
Court  stated  that  no  one  factor  is  controlling,  that  the  Court  has  broad  dis- 
cretion in  setting  counsel  fees  and  the  right  to  employ  its  own  expertise 
on   the  matter.   Mrs.   Roberts   was   awarded   an    attorney's   fee   of  $15,000   to- 
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gether  with  the  expenses  claimed,  an  amount  substantially  less  than  the 
amount  submitted  by  Mrs.  Roberts  as  a  reasonable  fee  for  her  services  in 
this  case ;  hence  this  appeal. 

The  Women's  Equity  Action  League  as  Amicus  Curiae  supports  Mrs.  Roberts 
in  her  request  for  a  fee  that  includes  compensation  of  $40.00  an  hour  for 
her  time  spent  on  the  case  and  also  includes  a  fixed  fee  of  at  least  $6,000 
for  the  result  obtained  on  the  appeal  in  obtaining  a  complete  reversal  and  in 
establishing  an  interpretation  of  a  new  and  difficult  statute.  The  out-of- 
pocket  expenses  claimed  were  not  contested  below  and  were  granted ;  that 
amount,  therefore,  is  not  in  issue  on  the  appeal. 

The  American  Bar  Association  guidelines  not  mentioned  specifically  by 
the  District  Court  in  setting  the  fee  were  the  novelty  of  the  questions  in- 
volved in  the  case,  the  benefit  to  other  women  in  employment  or  potential 
employment  all  over  the  country,  the  important  public  interest  served  as  a 
result  of  the  decision  in  the  case,  and  the  experience  and  skill  of  the  lawyer 
performing  the  services.  It  can  only  be  assumed  from  the  absence  of  any 
mention  of  these  factors  that  the  Court  did  not  consider  them  in  setting  the 
fee  or  did  not  attribute  to  them  the  importance  which  they  deserve  in  this 
case. 

In  regard  to  the  contingency  or  certainty  of  the  compensation,  the  Court 
stated  that  because  the  fee  under  the  statute  is  awarded  only  to  the  pre- 
vailing party,  "the  fee  has  some  of  the  attributes  of  a  contingent  fee  arrange- 
ment," which  seems  to  imply  that  some  consideration  was  given  to  the  con- 
tingency aspect  but  not  as  much  as  is  customary  in  contingent-fee  arrange- 
ments. 

We  submit  that  the  District  Court  did  not  consider  the  above  factors  prop- 
erly in  determining  the  attorney's  fee  for  Mrs.  Roberts  and  that  this  Court 
should  set  the  fee  in  accordance  with  Mrs.  Roberts'  request.  Appellate  courts 
are  themselves  experts  as  to  the  reasonableness  of  attorney  fees,  and  may, 
in  the  interest  of  justice,  fix  fees  of  counsel,  albeit  in  disagreement  on  the 
evidence  with  the  views  of  the  trial  court.  Columbian  Nat.  Life  Ins.  Co.  v. 
Keyes,  138  F.  2d  382  (8th  Cir.  1943),  cert.  den.  321  U.S.  765,  64  S.  Ct.  521, 
88  L.  Ed.  1061,  and  Columbia)!  Nat.  Life  Ins.  Co.  v.  Marguerite  Keyes,  Inc., 
321  U.S.  765,  64  S.  Ct.  521,  88  L.  Ed.  1061 ;  First  Nat.  Bank  of  Fort  Worth  v. 
U.S.,  301  F.   Supp.  667   (N.D.  Tex.  1969). 

Considering  first  the  novelty  of  the  questions  involved  in  the  case  and  the 
fact  that  it  was  a  ca.se  of  first  impression,  the  importance  of  the  Fifth  Cir- 
cuit decision  is  not  the  overturning  of  a  state  weight-lifting  restriction  (the 
restriction  was  in  fact  rescinded  by  administrative  agency  action  during  the 
progress  of  the  case)  but  the  construction  given  by  the  Court  to  the  bona 
fide  occupational  qualification  exemption  in  the  .statute,  42  U.S.C,  Sec.  2000e- 
2(e)(1)  [Sec.  703(e)].  The  Court  began  its  Opinion  by  stating  that  "This 
appeal  and  cro.ss-appeal  present  important  unsettled  questions  concerning  the 
proper  interpretation  of  Title  VII  of  the  Civil  Rights  Act  of  1964  .  .  ."  408 
F.  2d  228,  229  (5th  Cir.  1969).  By  holding  that  the  bona  fide  occupational 
qualification  exemption  is  to  be  narrowly  construed  and  by  rejecting  de- 
fendant's stereotyped  labelling  of  the  job  in  question  as  "strenuous,"  the 
effect  of  the  decision  was  to  prevent  a  construction  of  the  statute  which 
would  have  wiped  out  practically  all  the  benefits  intended  for  women  in 
employment  under  Title  VII.  The  Fifth  Circuit  decision  in  this  case  was 
the  first  Court  decision  thus  to  hold,  and  the  legal  issues  presented  in  the 
litigation  constituted  pioneer  territory  to  the  lawers  representing  the  plain- 
tiff and  a  doubly  diflicult  task  for  the  lawyer  prosecuting  the  appeal  when 
the  case  had  been  lost  on  the  trial.  In  all  fairness  to  the  Court  below,  the 
Court's  Order  does  refer  to  the  "extent  of  the  difficulty  of  the  appeal"  as  a 
factor  considered.  There  is  no  mention,  however,  of  the  unsettled  state  of 
the  law  in  a  case  of  first  impression,  as  was  this  case. 

Nor  does  the  Court  below  discuss  the  significance  of  the  result  obtained 
in  this  case.  The  result  of  the  decision  benefited  not  only  the  plaintiff  in 
awarding  her  complete  recovery  on  all  of  the  remedies  she  had  sought, 
but  also  benefited  other  women  employees  at  Southern  Bell  who  thereby 
were  eligible  for  jobs  in  the  classification  from  which  they  and  plaintiff 
had  previou.sly  been  excluded.  See  Exhibits  B.  C,  and  D  attached  to  Affidavit 
of  Sylvia  Roberts  Relative  to  Reasonable  Attorney  Fees.  Although  plaintiff's 
action  was  not  a  class  suit,  the  decision  is  obviouslv  of  value  to  women  em- 
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ployees  or  potential  employees  all  over  the  country  against  whom  employers 
might  attempt  to  raise  a  bona  fide  occupational  qualification  defense  based 
on  the  class  stereotypes  knocked  down  by  the  Fifth  Circuit  in  this  case. 
The  decision  consequently  serves  the  important  public  interest  against  sex 
discrimination   in   employment,   which   is   one   of   the   purposes   of  Title   VII. 

Sex    discrimination    and    race    discrimination    in    employment    are    equally 
important,   and  women   are  entitled  to   the   statute's   protections   against   dis- 
crimination  in    the   same   manner    as    are    racial    groups.    The   Third    Circuit, 
for   example,    has   stated:    "We   do   not    make    the   distinction    .    .    .    that    dis- 
crimination  on    account    of    sex    is    any    less    reprehensible    or    any    less    pro- 
tected than  discrimination  because  of  race."  Rosen  v.  Public  Service  Electric 
d  Gas   Co.,  409  F.  2d  77.5    (3d  Cir.   1969).   In  Local  186,  International  Pulp, 
Sulfite    &    Paper   Mill    Workers    v.    Minnesota    Mining    d    Manufacturing    Co., 
304  F.  Supp.  1284,  1287.  1289   (X.D.  Ind.  1969),  the  Court  declared  that  it 
"does  not  and  will  not  draw  any  legal  distinctions  between   the  serious- 
ness and  gravamen  of  acts  and  policies  of  sexual  discrimination  alleged 
herein  and  the  more  frequently  litigated  acts  of  racial  discrimination. 
******  * 

[T]his   court   cannot   conclude   that   under    the   allegations   herein 
presented,  .sexual  discrimination  differs  in  any  significant  way  from  racial 
discrimination  as  a  form  of  class  discrimination." 
As  the  Supreme  Court  stated  with  reference  to  Title  II  of  the  Civil  Rights 
Act  of  1964,  when  a  plaintiff  obtains  an  injunction  under  Title  II, 

".  .  .  he  does  so  not  for  himself  alone  but  also  as  a  'private  attorney 
general,'  vindicating  a  policy  that  Congress  considered  of  the  highest  pri- 
ority.   If    successful    plaintiffs    were    routinely    forced   to    bear   their    own 
attorneys'  fees,  few  aggrieved  parties  would  be  in  a  position  to  advance 
the    public    interest    by    invoking    the    injunctive    powers    of    the    federal 
courts.    Congress    therefore    enacted    the    provision    for    counsel    fees — not 
simply    to    penalize    litigants    who    deliberately    advance    arguments    they 
know    to   be   untenable   but,    more    broadly,    to    encourage    individuals    in- 
jured  by    racial   discrimination    to    seek    judicial    relief    under    Title    II." 
Newman  v.  Piggic  Park  Enterprises,  Inc.,  390  U.S.  400.  401-2   (1968). 
Similarly,  where  Title  VII   plaintiffs   seek   and   obtain   injunctive   relief,   they 
are   acting  as   agents   of   the   national   policy    that   seeks   to   eliminate    racial, 
sex.  and  other  discrimination  in  employment.  Clark  v.  American  Marine  Corp., 
320  F.  Supp.  709   (E.D.  La.  1970)  ;  Bowe  v.  Colgate-Palmolive  Co.,  416  F.  2d 
711    (7th  Cir.  1969). 

Remedies  under  Title  VII  may  include,  as  they  did  in  this  case,  back  pay 
to  the  plaintiff  as  well  as  injunctive  relief.  Sec.  706(g).  Monetary  recovery 
in  a  court  action  is  not  decisive,  however,  in  determining  the  amount  of 
attorney's  fees  to  be  awarded,  and  a  fee  is  often  payable  when  the  benefit 
cannot  be  translated  into  dollar  terms.  Freeman  v.  Ryan,  408  F.  2d  1204 
(D.C.  Cir.  1968)  ;  Ratner  v.  Bakery  and  Confectionery  Workers  Int.  Union, 
354  F.  2d  504  (D.C.  Cir.  1965).  The  amount  of  recovery  in  a  case  may  be 
small,  but  the  legal  principles  established  by  counsel  for  the  plaintiff  may 
be  extremely  important.  A  fee  based  on  the  monetary  amount  of  recovery 
may  be  an  insufficient  award  for  counsel's  services,  therefore,  becau.se  it 
ignores  the  legal  principles  and  the  complexity  of  the  work  involved.  Trans 
World  Airlines.  Inc.  v.  Hughes.  312  F.  Supp.  478  (S.D.  N.Y.  1970)  ;  Ostorn  v. 
Sinclair  Refining  Co.,  207  F.  Supp.  8.56  (D.C.  Md.  1962)  ;  U.S.  ex  rel.  Sherman 
V.   Carter.  301   F.  2d  467    (9th   Cir.  1962). 

The  Record  before  the  Court  on  the  issue  of  the  attorney's  fee  properly 
payable  to  Mrs.  Roberts  contains  references  to  other  cases  as  evidence  of 
the  impact  of  the  Weeks  decision  on  development  of  the  law  under  Title  VII 
and  also  on  the  interpretation  of  other  legislation,  both  federal  and  state, 
including  the  Federal  Equal  Pay  statute  and  New  York  Executive  Law,  Sec. 
296.  The  effect  of  the  "Weeks  test"  is  also  discussed  in  84  Harv.  L.  Rev. 
1109.  1179-1181    (1971). 

Another  American  Bar  Association  guideline  in  .setting  fees  which  was  not 
mentioned  in  the  Court's  Order  is  comprised  of  the  skill  and  experience 
of  the  attorney  who  has  performed  the  services.  This,  of  course,  is  a  specu- 
lative area  to  some  extent  and  should  not  be  an  area  where  subjective  judg- 
ments are  allowed  to  be  controlling.  Affidavits  in  the  Record  from  Sylvia 
Roberts  and  other  members  of  the  Louisiana  Bar,  including  the  Afl5davit  of 
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the  Immediate   Past   President   of   the   Louisiana   Bar   Association,   all   attest 
to  Mrs.  Roberts'  extensive  legal  experience  and  good  standing  at  the  Bar. 

In  Clark  v.  American  Marine  Corp.,  320  F.  Supp.  709  (E.D.  La.  1970),  aff'd. 
437  F.  2d  959  (5th  Cir.  1971),  a  Title  VII  suit  based  on  race  discrimination, 
plaintiffs  were  represented  by  multiple  counsel  who  jointly  spent  over  580 
hours  in  preparing  the  case  for  trial  and  trying  it,  resulting  in  injunctive 
relief.  The  Court  awarded  plaintiffs'  counsel  a  reasonable  fee  of  $20,000,  re- 
ferring to  the  time  spent,  the  fact  that  the  suit  involved  interpretation  of 
a  new  and  different  statute,  and  the  skill  of  plaintiffs'  lead  counsel.  The 
number  of  hours  Mrs.  Roberts  spent  on  the  Weeks  case  and  that  spent  by 
multiple  counsel  in  the  Clark  case  is  almost  the  same;  Mrs.  Roberts'  time  on 
the  Weeks  case  totalled  585  hours.  As  in  Clark,  Weeks  involved  interpretation 
of  a  new  and  difficult  statute.  The  Federal  courts  have  recognized,  as  dis- 
cussed above,  that  race  discrimination  and  sex  discrimination  are  equally 
serious  and  are  entitled  to  the  same  protection  of  the  statute.  Surely  a  sub- 
jective judgment  as  to  the  relative  abilities  of  plaintiffs'  attorneys  in  the 
two  cases  was  not  the  controlling  factor  which  resulted  in  a  substantially 
higher  award  of  attorney's  fees  in  Clark  than  in  Weeks. 

Since  the  Court  Order  Awarding  Counsel  Fees  does  not  mention  coun- 
sel's experience,  ability,  and  standing  at  the  Bar,  we  can  only  assume  and 
the  evidence  presented  as  to  Mrs.  Roberts'  legal  training,  experience,  and 
ability.  Lead  counsel  in  the  Clark  case,  prai-sed  so  graciously  by  the  District 
Court  Judge,  had  been  admitted  to  the  Bar  less  than  half  the  number  of 
years  that  Mrs.  Roberts  had  been  a  member  of  the  Bar,  during  which  time 
she  had  had  extensive  trial  and  appellate  experience. 

The  Affidavits  in  the  Record  of  Louisiana  and  Georgia  lawyers  indicate  that 
$40.00  an  hour  would  be  a  reasonable  fee  for  Mrs.  Roberts'  services  in  the 
Weeks  case.  The  minimum  hourly  fee  in  Georgia  under  a  1964  fee  schedule 
is  $35.00.  The  Louisiana  fee  under  a  1963  schedule  is  $30.00;  and  in  Baton 
Rouge,  the  fee  is  $35.00  an  hour  for  routine  matters.  (Affidavit  of  Jerry  H. 
Bankston).  The  fee  schedule  established  in  Texas  in  1968  is  $40.00  an  hour. 
(Affidavit  of  George  B.  Hall).  The  minimum  fee  schedule  of  thee  Louisiana 
State  Bar  Association  states  that  the  minimum  hourly  rate  should  be  in- 
creased to  reflect  superior  achievement,  unusual  responsibility,  or  any  other 
factors  which  justify   a   higher  charge.    (Affidavit  of  George  B.   Hall). 

The  Court's  award  of  $15,000  counsel  fee  to  Mrs.  Roberts  amounts  to 
approximately  $25.00  an  hour  for  her  services,  grossly  less  than  the  hourly 
fee  considered  currently  reasonable  by  other  practitioners  and  that  set 
by  up-to-date  minimum  fee  schedules  of  State  Bar  Associations.  There  is 
no  reason  to  doubt  the  accuracy  of  Mrs.  Roberts'  time  record,  submitted  by 
sworn  Affidavit,  and  this  Court  is  cognizant,  of  course,  as  was  the  Court  in 
State  of  Iowa  v.  Union  Asphalt  d  Roadoils,  Inc.,  281  F.  Supp.  391  (S.D. 
Iowa  1968),  that 

".    .   .   only   a   percentage   of   the    research   and   investigation    conducted 
by  attorneys  blossom  into  valuable  weapons  for  use  in  the  arena  of  legal 
battle   and   that  the  extent   of  this  work  can   never   be  ascertained   with 
certainty,  even  at  the  conclusion  of  a  case.   (281  F.  Supp.  391,  400). 
In    regard   to   the   contingent-fee   attributes    of   a    fee   awarded   by   statute 
to   the  prevailing  party,   the   Court   below   apparently   did   not   determine   the 
fee  according  to  the  standard  of  what  plaintiff  would  have  had  to  pay  her 
attorney    on    a    contingent-fee    basis.    It    is    well    established    that    successful 
counsel   retained   on  a   contingent-fee  basis   is   entitled   to   a    higher  fee   than 
if  he  or  she  had  conducted   the   litigation  for  a   fixed   amount   of  compensa- 
tion.  Sineock  v.    Ohara.   320   F.    Supp.   1098    (D.C.   Del.   1970).    In   Hutchinson 
V.   William   C.  Barry,  Inc.,  50  F.  Supp.  292    (D.C  Mass.  1943),  a  case  brought 
under   the  Fair   Labor   Standards   Act,    the   Court   rejected   defendant's   argu- 
ment that  plaintiff  is  not  entitled   to  recover  as  large   an   attorney's  fee  as 
would  be  allowed  if  the  attorney  sued  his  client  for  the  fee.  The  Court  stated : 
"The  spirit  of  the  law  is  that  the  plaintiff  gets  as  part  of  his  recovery, 
if  he  wins,  his  whole  reasonable  counsel  fees,  not  some  fraction  of  them. 
This  is  so  that  he  will  not  ordinarily  be  required  to  pay  anything  more 
to  his  lawyer. 

I   therefore   determine   the   fee  exactly   as   I   would   were   the   plaintiff 
sued   by   his   counsel   for   a   fee.   Relevant   and   familiar   criteria    are   set 
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forth  in   the  Twelfth   Canon  of  the   American  Bar   Association."    (50   F. 
Supp.   292,  298). 
In  a  private  antitrust  suit,  Cape  Cod  Food  Products,  Inc.  v.  National  Cran- 
berry Asu'n.,  119  F.  Supp.  242   (D.C.  Mass.  1954),  the  Court  elaborated  on  its 
conclusion  in  Hutchinson  as  follows : 

"...  a  losing  defendant  must  pay  what  it  would  be  reasonable  for 
counsel  to  charge  a  victorious  plaintiff.  The  rate  is  the  free  market  price, 
the  figure  which  a  willing,  successful  client  would  pay  a  willing,  success- 
ful lawyer.  Sometimes  the  figure  may  seem  high.  But  so  far  as  price 
is  determined  by  unique  excellence  and  by  social  usefulness,  the  advo- 
cate is  especially  worthy  of  large  recompense.  His  brevity  may  reflect 
extraordinary  gifts  and  thus  in  itself  be  indicative  of  merit.  .  .  .  And  his 
simplicity  of  presentation  may  be  a  proof  not  of  the  problem's  lack  of 
difficulty,  but  rather  of  his  unmatched  native  quality. 
******  • 

Unless  excellence  in  the  trial  lawyer  is  properly  recompensed,  the  best 

men  [i.e.,  persons]  will  not  spend  their  time  in  court,  and  thus  there  will 

dry  up  the  most  essential  sources  of  an  independent  bar."   (119  F.  Supp. 

242,  244). 

The  standard  of  free  market  price  for  court  awards  of  counsel  fees  adopted 

by  the  Court  in  Hutchinson  and  Cape  Cod  Food  Products  has  been  followed 

in  Union  Leader  Corp.  v.  Newspapers  of  New  England,  Inc.,  218  F.  Supp.  490 

(D.C.  Mass.  1963),  and  Farmington  Dowel  Products  Co.  v.  Forster  Mfg.   Co., 

Inc.,   297  F.    Supp.   924    (S.D.   Maine   1969,   both   private   antitrust  suits. 

The  fact  that  the  statutes  involved  in  those  cases  provide  for  an  award 
of  attorney's  fees  to  a  prevailing  plaintiff  does  not  rule  out  the  application 
of  the  same  standard  to  victorious  plaintiffs  in  Title  VII  cases,  even  though 
Sec.  706 (k)  provides  that  counsel  fees  may  be  awarded  to  the  prevailing 
party.  As  discus.sed  above,  the  plaintiff  in  a  Title  VII  case  is  acting  as  an 
agent  of  the  national  policy  against  discrimination,  in  effect  as  a  "private 
attorney  general"  in  the  public  interest.  The  policy  reasons  for  allowing  liberal 
attorney's  fees  to  victorious  plaintiffs  do  not  apply,  therefore,  to  successful 
defendants.  As  one  commentator  has  described  the  system  of  private  indivi- 
dual enforcement  of  Title  VII : 

"The  system  of  individual  enforcement  was  the  result  of  a  conscious,  ex- 
plicit  rejection    of   a    system    of   administrative    enforcement,    and    liberal 
awards  of  attorney's  fees  to  successful  complainants  are  necessary  if  the 
system   is   to   work   as   intended. 
******* 

The  statute's  provision  for  awards  of  attorney's  fees  to  the  prevailing 

"party"  does  not  mean  they  should  be  made  to  prevailing  respondents  as 

liberally   as   to   prevailing  claimants.    .    .    .    Statements   in    the   legislative 

history  directly  support  the  argument  that  it  is  the  claimant  who  is  to 

be  benefited   by   the  attorney's  fee   provisions. [*]    Awards   to  respondents 

should  be  limited  to  unusual  situations,  such  as  defense  against  clearly 

fraudulent  claims."  ^ 

In   Clark  v.   American  Marine   Corp.,  supra,   the  Court  in  awarding  a  fee  of 

$20,000  stated :  "I  don't  think  that  the  plaintiffs  could  hire  a  lawyer  of  equal 

skill  on  a  contingent   basis  in  New  Orleans  to  do  the  job  for  less."    (320  F. 

Supp.  709,   712)    (Emphasis  added) 

The  policy  reasons  for  following  the  standard  of  what  would  be  reasonable 
for  counsel  to  charge  a  victorious  plaintiff  in  setting  counsel  fees  in  Title 
VII  cases  are  not  only  to  enable  plaintiffs  of  limited  means  to  obtain  the 
legal  competence  and  experience  necessary  to  conduct  complex  litigation 
such  as  Title  VII  cases,  but  also  to  deter  would-be  discriminators  from 
future  violations  of  the  provisions  of  Title  VII. 

In  accord  with  the  principle  of  statutory  construction  that  humanitarian, 
remedial  statutes  are  to  be  liberally  construed,  the  courts  have  given  a  liberal 
construction  to  procedural  issues  under  Title  VII  in  order  to  effectuate  the 
purposes  and  spirit  of  the  statute."  For  the  same  reasons.  Sec.  706 (k)   should 


•110    Cong.   Rec.    12,724    (1964). 

1  Walker,   Title  VII:  Complaint  and  Enforcement  Procedures  and  Relief  and  Remedies, 
7  B.C.   Ind.  &   Com.   L.   Rev.   495,   505-6    (1966). 

2  See  cases  cited  in  Equal  Employment  Opportunity  Commission,  Fifth  Annual  Report 
(1969-70),  pp.   18-19. 
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receive   the  liberal   construction  accorded   to   the   other  procedural   provisions 
of  Title  VII. 

Coiiclusion 

For  the  foregoing  reasons,  we  respectfully  submit  that  this  Court  set  the 
attorney's  fee  for  Sylvia  Roberts  in  accordance  with  her  request  so  that 
the  fee  would  include  compensation  of  $40.00  an  hour  for  her  time  spent  on 
the  case  and  also  a  fixed  fee  of  at  least  $6,000  for  the  result  on  appeal 
in  obtaining  a  complete  reversal  and  in  establishing  an  interpretation  of  a 
new  and  difficult  statute  in  a  case  of  first  impression. 
Respectfully  submitted. 

Ruth  M.  Febrell, 
Attorney  for   Women's   Equity, 

Action  League,  Amicus  Curiae. 


U.S.  Court  of  Appeals,  Fifth  Circuit. 

Mrs.  LoRENA  W.  Weeks,  plaintiff  v.  Southern  Bell  Telephone  &  Tele- 
graph Co.,  defendant-appellee,  Sylvia  Roberts,  Counsel  for  Lorena  W. 
Weeks,  appellant. 

No.  72-1075. 

Reliearing  and  Rehearing  En  Banc  Denied  Jan.  11,  1973. 

Appeal  from  order  of  tlie  United  States  District  Court  for  the  Southern 
District  of  Georgia,  at  Swainsboro.  Griflin  B.  Bell,  J.,  awarding  a  fee  of 
$15,000  to  attorney  for  services  rendered  in  civil  rights  case.  The  Court  of 
Appeals  held  that  award  of  $15,000  fees  for  attorney,  who  did  not  try  civil 
rights  case  but  entered  it  after  notice  of  appeal  had  been  filed,  did  not 
constitute  abuse  of  discretion,  notwithstanding  attorney's  claim  that  she 
spent  585  hours  on  case. 

Affirmed. 

Wisdom,  Circuit  Judge,  dissented  and  filed  opinion. 

1.  Attorney  and  Client— 140;  Courts— 406.5(20) 

Determination  of  a  reasonable  attorney's  fee  is  left  to  sound  discretion  of 
trial  judge,  and  an  attorney's  fee  award  of  a  trial  judge  should  not  be  set 
aside  unless  there  has  been  a  clear  abuse  of  his  discretion. 

2.  Civil  Rights— 13.17 

Test  of  reasonableness  of  an  attorney's  fee  award  in  a  civil  rights  action 
is  whether  trial  judge  acted  within  sound  judicial  discretion.  Civil  Rights 
Act  of  1964,  §§  703(a),  706 (g,  k).  42  U.S.C.A.  Sees.  2000e-2(a),  2000e-5(g,  k). 

3.  Civil  Rights— 13.17 

Civil  Rights  Act  provision,  which  states  that  the  court  in  its  discretion 
may  allow  a  reasonable  attorney's  fee,  is  not  mandatory  nor  does  it  imply 
requirement  of  any  formula.  Civil  Rights  Act  of  1964,  §706(k),  42  U.S.C.A. 
§2000e-5(k). 

4.  Civil  Rights— 13.17 

Hours  claimed  or  spent  on  a  civil  rights  case  is  not  the  sole  basis  for 
determining  attorney's  fees.  Civil  Rights  Act  of  1964,  §§  703(a),  706(g,  k), 
42  U.S.C.A.  §§2000e-2(a),  2000e-5(g,  k). 

5.  Civil  Rights— 13.17 

Award  of  $15,000  fees  for  attorney,  who  did  not  try  civil  rights  case  but 
entered  it  after  notice  of  appeal  had  been  filed,  did  not  constitute  abuse 
of  discretion,  notwithstanding  attorney's  claim  that  she  spent  585  hours  on 
case.  Civil  Rights  Act  of  1964,  §§  703(a),  706(g,  k),  42  U.S.C.A.  Sees.  2000e- 
2(a),  2000e-5(g,  k). 

Sylvia  Roberts,  Baton  Rouge,  La.,  pro  se. 

Jo  Ann  L.  Chandler,  San  Francisco,  Cal.,  for  Public  Advocates,  Inc.,  amicus 
curiae. 

Ruth  M.  Ferrell,  Wilmington,  Del.,  for  Women's  Equity  Action  League, 
amicus  curiae. 

Phineas  Indritz,  Acting  Gen.  Counsel,  Marguerite  Rawalt,  Counsel,  Arling- 
ton, Va.,  for  NOW  Legal  Defense  and  Education  Fund,  Inc.,  amicus  curiae. 

Mario  Obleda,  Alan  B.  Exelrod,  San  Francisco,  Cal.,  for  Mexican-American 
Legal  Defense  and  Educational  Fund,   Inc.,  amicus  curiae. 

Nathaniel  R.  Jones,  Gen.  Counsel,  NAACP,  New  York  City,  Paul  J.  Spiegel- 
man,  Rus.sell  Specter,  James  A.  Beat,  Washington,  D.C..  for  NAACP,  amicus 
curiae. 

David  J.  Heinsma,  Vincent  L.  Sgrosso,  Atlanta.  Ga.,  for  defendant-appellee. 

Before  WISDOM  and  THORNBERRY,  Circuit  Judges,  and  SMITH,  District 
Judge. 

Per  Curiam : 

In  this  appeal  Mrs.  Sylvia  Roberts  asks  that  the  attorney's  fees  allowed 
her  by   the  district  court   in   the  amount   of   $15,000  be  increased   to   $46,800 
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for  her  successful  representation  of  the  plaintiff-appelant  in  Weeks  v. 
Southern  Bell  Telephone  and  Telegraph  Co.^  (5th  Cir.  1969),  408  F.  228.  A 
majority  of  this  Court  holds  that  the  district  court  acted  well  within  its 
judicial  discretion  in  awarding  a  fee  of  $15,000  to  Mrs.  Roberts. 

Weeks  was  a  Title  VII  case.  Lorena  Weeks  was  employed  by  the  Southern 
Bell  Telephone  Company  in  Savannah,  Georgia.  In  April  1966  she  bid  on 
the  job  of  switchman.  For  the  most  part,  that  job  involves  turning  on  and 
off  electric  switches — but  occasionally  a  switchman  lifts  weights  in  excess  of 
thirty  pounds.  At  that  time,  Georgia  and  many  other  states  had  "protective 
legislation"  prohibiting  the  employment  of  women  in  occupations  requiring 
the  lifting  of  weights  of  over  thirty  pounds.  Section  703(e)(1),  42  U.S.C. 
2000e-2(e)  (1)  provides  that  refusal  to  employ  women  "shall  not  be  an  unlaw- 
ful employment  practice  .  .  .  where  .  .  .  sex  ...  is  a  bona  fide  occupational 
qualification."  Relying  on  this  provision.  Southern  Bell  returned  Mrs.  Week's 
bid  in  a  letter  stating  that  the  company  had  "decided  not  to  assign  women 
to  this  location  on  a  switchman's  job."  ^ 

Mrs.  Weeks,  through  a  court-appointed  attorney,  William  B.  Clark,  sued 
the  defendant,  charging  a  violation  of  Title  VII.  The  district  court  decided 
in  favor  of  Southern  Bell.  Mr.  Clark  withdrew  from  the  case.  Mrs.  Weeks 
then  retained  Mrs.  Sylvia  Roberts,  a  Baton  Rouge  lawyer  experienced  in  the 
civil  rights  field.  On  appeal,  the  Court  decided  that  Southern  Bell  had  "not 
satisfied  the  burden  of  proving  that  the  job  of  switchman  is  within  the  bona 
fide  occupational  qualification  exception  .  .  ."  to  42  U.S.C.  §2000e-2(a).  The 
Court  reversed  on  that  issue  and  remanded  the  case  "for  determination  of 
appropriate   relief  under  the  provisions  of  42  U.S.C.   §  2000e-5(g)". 

On  remand.  Judge  Alexander  A.  Lawrence  conducted  a  hearing  to  deter- 
mine the  appropriate  relief.  At  that  time  Mrs.  Roberts  requested  a  fee  of 
forty  dollars  an  hour  plus  expenses,  totalling  $19,430.42.  In  addition,  she 
requested  $6,000  on  the  ground  that  the  case  was  one  of  first  impression. 
Some  months  later  Judge  Lawrence  excused  himself.  Mrs.  Roberts  then 
wrote  to  Chief  Judge  John  R.  Brown,  requesting  that  another  judge  be 
designated  to  try  the  case  on  remand.  Judge  Brown  designated  the  Honorable 
Grifiin  B.  Bell  of  this  Court  to  hear  the  case. 

Judge  Bell  held  a  pre-trial  conference  and  two  other  conferences,  and  a 
full  hearing  on  the  issue  of  attorney's  fees.  Partly  as  a  result  of  those  con- 
ferences Mrs.  Weeks  was  given  the  job  of  switchman  as  of  the  date  of  her 
application  and  the  parties  entered  into  a  consent  decree  awarding  Mrs. 
Weeks  the  full  amount  of  her  claim.^ 

[1,  2]  The  determination  of  a  rea.'^onable  attorney's  fee  is  left  to  the  sound 
discretion  of  the  trial  judge.  Electronics  Capital  Corp.  v.  Sheperd,  439  F.  2d  692, 
(5th  Cir.  1971)  ;  B-M-G  Investment  Co.  v.  Continental  Moss  Gordin,  Inc.  437  F. 
2d  892  (5th  Cir.  1971)  ;  Connecticut  Importing  Co.  v.  Frankfort  Distilleries,  101  F. 
2d  79  (2d  Cir.  1939)  ;  Campbell  v.  Green.  112  F.  2d  143  (5th  Cir.  1940).  An 
been  a  clear  abuse  of  his  discretion.  Hoffman  v.  Aetna  Life  Ins.  Co.,  411  F.  2d  49 
(5th  Cir.  1966)  ;  Calhoun  v.  Hertwig,  363  F.  2d  257  (5th  Cir.  1966)  cert,  denied, 
386  U.S.  966.  87  S.Ct.  1047,  1047,  18  L.Ed.2d  116;  In  Re  Long  Island  Properties, 
150  F.  2d  313  (5th  Cir.  1971).  These  principles  apply  in  Title  VII  cases.  In 
Culpepper  V.  Reynolds  Metals  Co.,  442  F.  2d  1078  (5th  Cir.  1971),  for  example,  this 
Court  aflirmed  an  attorney's  fee  award  of  $1500,  stating : 

".  .  .  Determination  of  the  reasonableness  of  attorney's  fees  is  a  mat- 
ter which  is  left  to  the  sound  discretion  of  the  trial  judge.  Electronics  Capital 
Corp.  V.  Sheperd,  439  F.  2d  692  (5th  Cir.  1971),  and  cases  cited.  It  cannot  be 
said  that  this  award  constituted  a  clear  abuse  of  discretion.  .  .  ."  Id.  at  1081. 
Thus,    it   can   be   seen    that   the   test   of   the    reasonableness    of   an    attorney's 
fee  award  in  a  Title  VII  case,  as  in  others,  is  whether  the  trial  judge  acted 
within  sound  judicial  discretion. 

[3]  Section  706(k)  of  the  Civil  Rights  Act  of  1964.  42  U.S.C.  §2000e-5(k) 
states  that  "the  court,  in  its  discretion,  may  allow  .  .  .  a  reasonable  attorney's 


Rule  59,  promulgated  by  the  Georgia  Commission  of  Labor  in  accordance  with  Section 
54-122 (d)  of  the  Georgia  Code  prohibited  the  employment  of  women  in  occupations 
requiring  that  they  lift  weights  in  excess  of  HO  pounds.  The  Court  did  have  to  con- 
sider the  reasonableness  or  the  constitutionality  of  this  regulation  :  while  the  case 
was  pending  on  appeal  the  Georgia  Commissioner  of  Labor  repealed  Rule  .59. 
Mrs.  Weeks  recovered  $.30,761.68  as  back  pay.  This  included  all  the  overtime  earned 
by  the  incumbent,  all  premium  pay,  evening  and  night  differentials,  travel  pay,  ex- 
penses,  and  Interest. 
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fee".  (Emphasis  added.)  The  language  is  not  mandatory  nor  does  it  imply 
the  requirement  of  any  formula.  It  is  evident  to  the  majority  from  Judge 
Bell's  careful  opinion  as  well  as  from  the  briefs  and  the  record,  that  he  did 
not  abuse  his  authority  in  awarding  fees  of  $16,200:  $15,$$$  to  Mrs.  Roberts, 
$1,200  to  William  B.  Clark,  trial  counsel  for  Mrs.  Weeks  in  the  district  court. 

Judge  Bell  reviewed  the  many  factors  that  are  properly  taken  into  con- 
sideration in  determining  a  reasonable  attorney's  fee  and  applied  his  own 
knowledge,  experience,  and  expertise  to  determine  the  dollar  amount  to  be 
awarded  both  trial  and  appellate  counsel.  See  Campbell  v.  Oreen,  112  F.  2d  143 
(5th  Cir.  1940),  where  we  stated  : 

".  .  .  The  court  ...  is  itself  an  expert  on  the  question  and  may  con- 
sider its  own  knowledge  and  experience  concerning  reasonable  and  proper 
fees  and  may  form  an  independent  judgment  either  with  or  without  the 
aid  of  testimony  of  witnesses  as  to  value."  Id.  at  144. 

A  review  of  the  specific  facts  before  Judge  Bell  further  supports  his  award. 
Mrs.  Roberts  did  not  try  the  case  but  entered  it  after  the  notice  of  appeal 
had  been  filed.  Neither  lier  work  product,  as  filed  with  the  Fifth  Circuit  in 
Weeks  v.  Southern  Bell  Tel.  &  Tel.  Co.,  408  F.  2d  228  (5th  Cir.  1969),  nor  the 
record  on  appeal  was  lengthy.  Despite  this,  Mrs.  Roberts,  in  an  affidavit  filed 
February  10,  1970,  contended  that  she  spent  333i/4  hours  on  the  original 
appeal — 262%  on  research  and  71  hours  in  case  management.  Experienced 
counsel  who  reviewed  the  record  and  read  the  briefs  as  filed  with  this  Court 
in  the  original  appeal  testified  that  the  work  product  .should  have  been  ac- 
complished in  .50  to  100  hours. 

[4]  Later  Mrs.  Roberts  asserted  that  she  spent  an  additional  251%  hours 
for  a  grand  total  of  585  hours.  Hours  claimed  or  spent  on  a  case  is  not  the 
sole  basis  for  determining  a  fee.  Electronics  Capital  Corp.  v.  Sheperd,  439  F.  2d 
692,  693  (5th  Cir.  1971).  In  any  event  the  time  factor,  has  a  "dubious  virtue 
...  as  a  standard  for  legal  services"  ;  "when  hours  of  time  become  a  criterion, 
economy  of  time  may  cease  to  be  a  virtue."  See  Hornstein,  Legal  Therapeutics: 
The  "Salvage  Factor  in  Counsel  Fee  Awards",  69  harv.l.rev.  6.58  (1956). 

Judge  Bell  thoroughly  discussed  the  bases  for  his  award  of  attorney's  fees 
to  Mrs.  Roberts.  He  weighted  the  result  obtained ;  the  time  expended  by  Mrs. 
Roberts  both  during  and  after  the  appeal ;  the  expert  testimony  of  Phyllis 
Kravitch  and  Julian  F.  Cornish,  two  Savannah  attorneys ;  the  affidavits  of 
three  Louisiana  attorneys — George  B.  Hall  of  Alexandria,  Edna  Sakir  of 
New  Orleans,  and  Jerry  H.  Bankston  of  Baton  Rouge ;  and  the  affidavit  of 
J.  R.  Goldthwaite,  Jr.,  of  Atlanta.  Additionally,  Judge  Bell  considered  the 
decision  of  Judge  Rubin  in  Clark  v.  American  Marine  Corporation,  320  F.Supp. 
709,  E.D.La.  1970.  aff'd  per  curian  437  F.2d  959  (5th  Cir.  1971),  as  well  as 
the  fact  that  "the  settlement  finally  consummated  was  very  favorable  to 
plaintiff  .  .  .  ."  He  considered  the  l)riefs  filed  in  the  Fifth  Circuit,  the  record, 
the  difficulty  of  the  appeal,  the  efforts  on  remand  and  the  contingency  of  an 
attorney's  fee  award. 

[5]  .Judge  Bell  was  an  experienced  trial  lawyer  accustomed  to  the  mani- 
fest difficulties  inherent  in  fixing  reasonable  attorney's  fees.  He  is  an  ex- 
perienced, fair-minded,  highly  respected  member  of  this  Court.  He  was  fully 
aware  of  the  importance  of  the  Weeks  case.  The  question  before  this  re- 
viewing court  is  not  what  fee  the  members  of  this  panel  might  have  awarded 
sitting  as  a  district  court.  The  question  is  whether  Judge  Bell  abused  his  dis- 
cretion by  awarding  an  unreasonably  low  fee.  The  majority  answers  firmly 
that  Judge  Bell  did  not  abuse  his  discretion  in  making  his  award  of  $15,000 
fees  to  Mrs.  Roberts. 

The  judgment  is  affirmed. 

Wi.sdom.  Circuit  Judge    (dissenting). 

I  respectfully  dissent.  With  deference  to  Judge  Bell  and  to  the  members 
of  this  panel,  I  feel  that  the  attorney's  fee  allowed  Mrs.  Roberts  does  not 
reflect  the  difficulties  she  overcame  nor  the  importance  of  the  case  in  the 
cause  of  non-discrimination  against  working  women. 

Assuming  the  correctness  of  Mrs.  Robert's  estimate  of  the  hours  she  spent 
on  the  case  on  appeal  and  on  the  merits  when  the  ca.se  was  remanded,  she 
was  paid  at  the  rate  of  $25  an  hour.  This  compares  with  $85  an  hour  pre- 
scribed by  the  Georgia  minimum  fee  schedule.  $35  an  hour  by  the  Baton 
Rouge  Bar  Association,  and  $40  an  hour  by  the  Texas  Bar  A.ssociation.  These 
cases  are  for  routine  matters. 
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Weeks  was  as  un-routine  as  a  case  could  be.  It  had  been  lost  below.  Georgia 
labor  regulations  prohibited  the  employment  of  women  in  occupations  requir- 
ing the  lifting  of  weights  in  excess  of  30  pounds.  Although  that  regulation 
was  repealed  when  Weeks  was  pending  on  appeal  the  adoption  of  the  regula- 
tion in  Georgia  and  other  states  was  in  itself  evidence  of  the  reasonableness 
of  Southern  Bell's  decision  not  to  employ  women  as  switchmen.  Moreover,  in 
emergencies  switchmen  are  subject  to  call  at  all  hours.  The  pertinent  lan- 
guage of  Title  VII  is  unclear,  the  relevant  legislative  history  is  sparse,  and 
omnipresent  is  the  centuries  old  tradition  that  men  as  men  or  as  legislators 
should  protect  women  from  strenuous  or  dangerous  tasks. 

The  case  was  one  of  first  impression.  A  broad  construction  of  the  term 
"bona  fide  occupational  qualification"  could  nullify  Title  VII.  A  holding  that 
the  burden  of  proof  was  on  the  employee  would  virtually  nullify  the  Act. 
Mrs.  Roberts  succeeded  in  establishing  a  narrow  construction  of  the  excep- 
tion. And  this  Court  clearly  held  that  the  burden  of  proof  is  on  the  em- 
ployer. 408  F.2d  at  232. 

When  one  sees  the  number  of  women  employed  in  telephone  companies 
in  this  country — one  in  six,  we  were  told  in  oral  argument — the  far-reaching 
effect  of  Weeks  is  obvious  to  the  eye.  But  the  case  is  more  important  than 
its  effect  on  the  employment  of  women  as  switchmen.  The  principle  it  estab- 
lishes is  that  women  are  individuals  not  a  stereotyped  class  inferior  to  men 
when  it  comes  to  work  performance.  Today  a  woman  may  be  an  oflicer  of 
the  line  in  the  United  States  Navy.  She  may  be  a  police  officer  or  United 
States  Marshal.  As  Judge  Frank  .lohnson  said  for  this  Court  in  Weeks : 

"The  promise  of  Title  VII  is  that  women  are  now  to  be  on  equal  foot- 
ing.   We   cannot    conclude    that    by   including    the    bona   fide    occupational 
qualificaton  exception  Congress  intended  to  renege  on  that  promise."  408  F.2d 
at  236.  Moreover,  Weeks  cuts  both  ways :  men  may  find  doors  open  to  them 
that  previously  were  open  only  to  women. 
Mrs.  Weeks  ended  her  long  litigation  by  fully  recovering  every  dollar  she 
claimed.  The  principal  parties  at  interest,  however,  were  the  American  public 
generally  and  working  women  particularly.  In  such  litigation,  as  pointed  out 
in  Robinson  v.  LoriUard  Corp.,  444  F.2d  791,  804  (4th  Cir.). 

"[UJnder  Title  VII,  as  under  Title  II  of  the  Civil  Rights  Act  of  1964, 
attorney's  fees  are  to  be  impo.sed  not  only  to  penalize  defendants  for 
pursuing  frivolous  arguments,  but  to  encourage  individuals  to  vindicate 
the  strongly  expressed  congressional  policy  against  racial  discrimination. 
The  appropriate  .standard,  therefore,  is  that  expressed  by  the  Supreme 
Court  in  Newman  v.  Piggie  Park  Enterprises,  390  U.S.  400,  402,  88  S.Ct. 
964,  966,  19  L.Ed.2d  1263    (1968)"  ...  444  F.2d  at  804. 

in  Newman  v.  Piggie  Park  Enterprises,  (1968)  390  U.S.  400,  88  S.Ct.  464,  19  L. 

Ed. 2d  1263  (1968),  a  case  involving  racial  discrimination,  the  Court  said: 
"If  [the  plaintiff]  obtains  an  injunction,  he  does  so  not  for  himself 
alone  but  also  as  a  'private  attorney  generally,'  vindicating  a  policy  that 
Congress  considered  of  the  highest  priority.  If  successful  plaintiffs  were 
routinely  forced  to  bear  their  own  attorneys'  fees,  few  aggrieved  parties 
would  be  in  a  position  to  advance  the  public  interest  by  invoking  the 
injunctive  powers  of  the  federal  courts.  Congress  therefore  enacted  the 
provision  for  counsel  fees — not  simply  to  penalize  litigants  who  deliberately 
advance  arguments  they  know  to  be  untenable  but,  more  broadly,  to 
encourage  individuals  injured  by  racial  discrimination  to  seek  judicial 
relief  under  Title  II."  390  U.S.  at  402,  88  S.Ct.  at  966.  (footnotes  omitted). 

A  number  of  organizations,  recognizing  this  principle,  have  filed  amicus  briefs 
in  behalf  of  Mrs.  Roberts :  The  Western  Region,  NAACP ;  The  Mexican- 
American  Legal  Defense  and  Educational  Fund,  Inc. ;  The  United  Native 
Americans,  Inc. ;  NOW  Legal  Defense  and  Education  Fund,  Inc. ;  Women's 
Equity  Action  League;  National  Association  for  the  Advancement  of  Colored 
People. 

In  sum,  I  feel  compelled  to  take  issue  with  the  majority.  I  would  reverse 
and  remand  the  case  for  further  consideration  of  the  reasonableness  of  the 
attorney's  fee  due  Mrs.    Sylvia   Roberts. 
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On  Appeal  from  the  U.S.  District  Court  for  the  Southern  District  of  Georgia 

PETITION  FOR  REHEARING  AND  PETITION  FOR  REHEARING  EN 
BANC  OF  SYLVIA  ROBERTS,  COUNSEL  FOR  LORENA  W.  WEEKS, 
APPELLANT,   AND   BRIEF  IN   SUPPORT 

In  this  appeal  in  which  counsel  seeks  an  increase  of  attorney  fees,  a  per 
curiam  opinion  was  entered  affirming  the  judgment  below,  with  a  dissenting 
opinion  by  The  Honorable  John  Minor  Wisdom,  Circuit  Judge ;  Sylvia  Rob- 
erts, counsel  for  Lorena  W.  Weeks,  Appellant,  respectfully  petitions  the 
Court  for  Rehearing  and  a  Rehearing  en  Banc  in  this  matter  on  the  fol- 
lowing grounds : 

1.  The  Court  erred  in  finding  that  the  trial  court's  award  of  $15,000.00 
for  585  hours,  or  $25.00  per  hour,  between  one-third  and  one-fourth  below 
the  minimum  hourly  fee  schedules  for  the  states  of  Georgia,  Louisiana  and 
Texas,  was  not  an  abuse  of  discretion  which  would  make  it  virtually  im- 
possible for  a  Title  VII  claimant  to  secure  the  services  of  a  private  attorney, 
and  hence  seriously  impair  the  implementation  of  Title  VII. 

2.  The  Court  erred  in  failing  to  give  any  consideration  to  attorney  fees 
awarded  in  other  Title  VII  cases  in  which  the  hourly  fee  of  $73.75  was 
awarded,  Rosenfeld  v.  Southern  Pacific  Company,  4  FEP  Cases  72  (CD.  Cal. 
1971),  and  Peters  v.  Missouri  Pacific  Ry.  Co.,  3  FEP  Cases  793  (E.D.  Tex. 
1971)  in  which  a  fee  in  excess  of  $80.00  per  hour  was  awarded  ($44,000.00 
for  483   hours). 

3.  The  Court  in  accordance  with  the  findings  of  the  trial  court  erred  in 
failing  to  find  that  this  case  was  a  difficult  one  of  first  impression  inter- 
preting Title  VII  which  benefited  all  working  women  covered  by  Title  VII, 
42  U.S.C.  Sec.  2000e  (1)  ct  scq.  The  Court  thus  failed  to  give  any  weight 
to  the  novelty,  difficulty  of  the  issues  and  results  obtained,  which  are  cri- 
teria for  setting  fees  accepted  by  this  Court  in  Clark  v.  American  Marine 
Corp.,  320  F.  Supp.  709  (E.D.  La.  1970)   aff'd,  437  959  (5th  Cir.  1971)). 

4.  The  Court  erred  in  failing  to  find  an  abuse  of  discretion  on  the  part 
of  the  trial  judge  as  a  result  of  a  misapprehension  of  the  facts  regarding  the 
novelty,  ditficulty  of  the  issues  and  results  obtained  and  application  of  an 
improper  legal  standard,  warranting  a  reversal  of  the  trial  court  under 
Massachusetts  Mutual  Life  Insurance  Co.  v.  Brock,  405  F.2d  429  (5th  Cir.  1970). 

5.  The  Court  erred  in  finding  that  the  number  of  hours  consumed  in  the 
handling  of  this  case  should  be  discounted  for  the  reason  that  ".  .  .  the  time 
factor,  has  a  'a  dubious  virtue  ...  as  a  standard  for  legal  services,'  .  .  ." 
(Slip  opinion,  p.  6),  which  is  contrary  to  Clark  v.  American  Marine  Corp., 
supra,  Rosenfeld  v.  Southern  Pacific  Company,  supra,  Peters  v.  Missouri 
Pacific  Ry.  Co.,  supra,  and  other  controlling  cases,  and  is  a  conclusion  not 
supported  by  the  authorities  cited  therefor  by  this  Court,  to-wit.  Electronics 
Capital  Corp.  v.  Sheperd,  439  r.2d  692  (5th  Cir.  1971),  and  Hom.stein,  Legal 
Therapeutics:  The  "Salvage  Factor"  in  Counsel  Fee  Awards,  69  harv.  l. 
REV.  658  (Slip  opinion,  p.  6). 

6.  The  Court  erred  in  relying  on  testimony  of  "experienced  counsel"  with 
respect  to  the  time  in  which  the  case  could  be  handled  since  such  counsel 
had  never  handled  a  Title  VII  case,  did  not  know  the  question  involved  or 
the  result  obtained  by  counsel :  and  both  witnesses  spent  a  combined  total 
of  four  and  one-half  hours  in   reading  the  record  and  briefs  in   arriving  at 
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their   conclusions,    and    testified    tliat    they    did   not    examine   counsel   for    ap- 
pellant's time  sheets,  nor  question  her  veracity  regarding  the  hours  spent  on  the 

C3.SG 

7.  The  Court  erred  in  holding  that  the  award  below  did  not  constitute 
an  abuse  of  discretion  based  on  the  decisions  of  Sulpepper  v.  Reynolds  Metals 
Co.,  442  F.2d  1078  (5th  Cir.  1971)  ;  Electronics  Capital  Corp.  v.  Sheperd,  439 
F.2d  692  (5th  Cir.  1971)  ;  B-M-G  Investment  Co.  v.  Continental  Moss  Gordin, 
Inc.,  437  F.2d  892  (5th  Cir.  1971)  ;  Connecticut  Importing  Co.  v.  Frankfort 
Distilleries,  101  F.2d  79  (2d  Cir.  1939)  ;  Campbell  v.  Green,  112  F.2d  143  (5th 
Cir.  1940)  ;  In  re  Long  Island  Properties,  150  F.2d  313  (2d  Cir.  1945)  ;  Hoff- 
man V.  Aetna  Life  Inc.  Co.,  411  F.2d  594  (5th  Cir.  1969)  ;  Calhoun  v.  Hertwig, 
363  F.2d  257  (5th  Cir.  1966)  cert,  denied  386  U.S.  966  (1966),  which  authorities 
do  not  support   the   Court's   conclusion. 

Wherefore,  in  view  of  the  significance  of  the  issues  raised  by  this  appeal, 
and  the  far  reaching  effect  of  the  Court's  decision  on  the  access  to  the 
courts  bv  litigants  claiming  denial  of  civil  rights  under  Title  VII,  as  well 
as  other  statutes,  such  as  42  U.S.C.  Sections  1981,  1982  and  1983,  Sylvia 
Roberts,  Counsel  for  Lorena  W.  Weeks,  Appellant,  prays  that  the  Court 
grant  a  rehearing  and  a  rehearing  en  banc  in  this  cause  in  support  of  which 
a  short  brief  is  hereunto  attached. 

Sylvia  Roberts. 


I   hereby    certify    that    the    foregoing   Petition    for    Rehearing    and   Petition 
for  Rehearing  En  Banc  is  presented  in  good  faith,  and  not  for  delay. 

Sylvia  Roberts. 
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Brief  in   Support  of  Petition  for  Rehearing  and  Petition  for  Rehearing 

En  Banc 

I.  the  court  erred  in  finding  that  the  award  of  the  trial  court  did  not 

CONSTITUTE    AN    ABUSE    OF   DISCRETION    WHICH    WOULD    SERIOUSLY    IMPAIR    THE 
IMPLEMENTATION    OF   TITLE   VII 

The  per  curiam  opinion  herein  affirms  the  trial  court's  award  of  $15,000.00 
for  585  hours  of  labor  covering  a  period  in  excess  of  three  years,  which  is 
between  one-third  and  one-fourth  below  the  minimum  hourly  fee  schedules 
for  the  states  of  Georgia,  Louisiana,  and  Texas  for  routine  matters.  In  so 
doing,  the  Court  ignored  the  decisions  in  other  relevant  Title  VII  cases  in 
which  $73.75  per  hour  was  awarded,  Rosenfeld  v.  Southern  Pacific  Company, 
4  FEP  Cases  72  (CD.  Cal.  1971),  decision  on  other  aspects  of  the  case,  444 
F.2d  1219  (9th  Cir.  1971),  and  Peters  v.  Missouri  Pacific  Ry.  Co.,  3  FEP  Cases 
793  (E.D.  Tex.  1971).  It  is  significant  that  Peters  was  not  mentioned,  although 
it  was  argued  on  the  same  day,  May  9,  1972,  before  the  same  panel. 

The  award  of  adequate  attorney  fees  has  long  been  recognized  as  a  matter 
of  extreme  importance  as  reflected  in  Cape  Cod  Food  Products  v.  National 
Cranberry  Ass'n..  119  F.Supp.  242    (D.  Mass.  1954),  at  p.  244.^ 

"Unless  excellence  in  the  trial  lawyer  is  properly  recompensed,  the  best 

men  will  not  spend  their  time  in  court,  and  thus  there  will  dry  up  the  most 

essential  sources  of  an  independent  bar." 
This  statement  applies  with  special  force  to  the  field  of  civil  rights  suits.' 
Congress  was  aware  of  the  need  for  providing  the  means  for  vindication  of 
civil  rights  deprivations,  and  expressly  provided  for  attorney  fees  under 
the  Civil  Rights  Act  of  1964,  as  noted  by  the  Supreme  Court  in  Newman  v. 
Piggie  Park  Enterprises,  Inc.,  390  US  400   (1968),  at  p.  402: 

"Congress  therefore  enacted  the  provision  for  counsel  fees — not  simply 

to   penalize   litigants   who   deliberately   advance   arguments   they   know   to 

be  untenable,  but  more  broadly,  to  encourage  individuals  injured  by  racial 

discrimination  to  seek  judicial  relief  under  Title  II." 

Newman  has  been   held   applicable   to  Title   VII   as  well,   Clark  v.   American 
Marine  Corp.,  supra;  Dobbins  v.  Local  212,  F.  Supp.  413   (S.D.  Ohio  1968). 

Judge  Wisdom,  citing  the  Newman  decision,  also  referred  to  the  number 
of  organizations  which  have  filed  amicus  briefs  in  this  case,^  and  closed  his 
opinion  with  these  words : 


1  In   this  private  anti-trust   suit,   counsel  was  granted   $.35,000.00  for  597  hours. 

"  The  amicus  curiae  brief  filed  herein  on  behalf  of  the  National  Association  of  Colored 
People  observes  that  it  is  most  difficult  to  obtain  counsel  for  women,  as  well  as  blacks, 
pp.  8-10.  In  addition,  appended  to  the  brief  in  support  of  this  petition  for  rehearing 
and  petition  for  rehearing  en  banc  by  the  Mexican-American  Legal  Defense  and  Educa- 
tional Fund,  Inc.,  and  United  Native  Americans,  is  an  affidavit  executed  by  Oscar 
Williams,  of  the  Equal  Employment  Opportunity  Commission,  giving  detailed  informa- 
tion regarding  his  experience  in  attempting  to  secure  legal  services  for  Title  VII 
claimants  which  he  summarizes  as  follows  : 

"This  reaction  has  demonstrated  conclusively  to  me  that  adequate  attorney's  fees 
in  Title  VII  cases  are  crucial  toward  involving  more  members  of  the  private  bar 
In   such   litigation."    (Affidavit,    p.   4). 

3  The  Western  Region.  NAACP  ;  The  Mexican-American  Legal  Defense  and  Educational 
Fund,  Inc. ;  The  United  Native  Americans,  Inc.  ;  NOW  Legal  Defense  and  Education 
Fund,  Inc. ;  Women's  Equity  Action  League  ;  National  Association  for  the  Advancement 
of  Colored  People. 
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"In  sum,  I  feel  compelled  to  take  issue  with  the  majority.  I  would 
reserve  and  remand  the  case  for  further  consideration  of  the  reasonable- 
ness of  the  attorney's  fee  due  Mrs.  Sylvia  Roberts."   (Slip  opinion,  p.  10). 

The  depressing  effect  of  the  award  herein  on  securing  legal  services  for 
those  who  have  alrady  filed  charges  with  the  Equal  Employment  Oppor- 
tunity Commission  can  hardly  be  overestimated.  The  unfortunate  ramifica- 
tions of  this  decision  will  affect  not  only  this  attorney,  but  all  those  who 
are  presently  representing  Title  VII  plaintiffs,  or  who  are  contemplating 
such  representation,  and  warrant  a  rehearing  of  this  matter  by  the  entire 
Court. 

II.    THE    COURT    ERRED    IN    ITS    FINDING    OF    FACT    RELATIVE    TO    THE    NOVELTY,    DIFFI- 
CULTY OF  ISSUES,   AND  RESULTS   OBTAINED 

Apparently  in  agreement  with  the  entrenched  principle  that  novelty,  diflB- 
culty  of  the  issues  are  criteria  for  setting  a  fee,*  both  the  trial  court  and 
this  Court  erred  in  their  factual  findings  in  this  regard.  Unmentioned  and  dis- 
regarded were  the  uncontested  facts  that   Weeks 

1.  Presented  ".  .  .  important,  unsettled  questions  concerning  the  proper 
interpretation  of  Title  VII  .  .  .,"  Weeks  v.  Southern  Bell  Telepho'»e  d  Tele- 
graph Co.,  408  F.2d  228,  229  (5th  Cir.  1969) . 

2.  Narrowly  defined  the  bona  fide  occupational  qualification  in  objective 
terms  for  the  first  time,^  thereby  sealing  this  loophole  in  Title  VII  which 
had  previously  been  construed  to  allow  employers  to  discriminate  against 
women  for  subjective  unsubstantiated  reasons  (Bowe  v.  Colgate,  272  F.  Supp. 
332    (S.D.   Ind.  1967)). 

3.  Has  been  followed  in  a  number  of  cases  brought  under  Title  VII  of  the 
Equal  Pay  Act  and  other  statutes  which  have  been  decided  subsequently.* 

Instead,  the  Court  characterized  the  case  as  simply  "...  a  Title  VII 
case  .  .  .,"  in  which  the  appellate  court's  decision  was  one  dealing  with  a 
factual   dispute   only : 

"On  appeal,  the  Court  decided  that  Southern  Bell  had  not  satisfied  the 
burden    of   proving   that   the   job    of   switchman    is    within    the   bona   fide 
occupational   qualification  exception   .   .    .'   to  42   U.S.C.    Sec.   2000e-2(a)." 
(Slip  opinion,   pp.   2-3).'' 
It  is  not  discernible  from  this  language  that  for  the  first  time  the  burden 
was   placed   on    the   employer,    and    that   extent   of   the    burden   was  also    de- 
lineated. 

In  contrast  to  this  formulation  is  that  given  by  Judge  Wisdom,  in  his 
dissenting  opinion : 

"Weeks   was   as  un-routine   as   a   case   could   be.    It   had   been   lost   be- 
low. .   .   .  The  pertinent  language   of  Title  VII   is  unclear,   the  pertinent 


*  Clark  V.  American  Marine  Corp.,  supra,  see  also  Annot.,  56  A.L.R.  2d  19,  wherein 
43   cases  are  cited   in   support   of   the   use   of   these   criteria. 

^  This  Court  laid  down  this  stringent  objective  standard:  ".  .  .  in  order  to  rely  on 
the  bona  fide  occupational  qualification,  the  employer  has  the  burden  of  provinj?  that 
the  reasonable  cause  to  believe,  that  is,  a  factual  basis  for  believing,  that  all  or  sub- 
stantially all  women  would  be  unable  to  perform  safely  and  efficiently  the  duties  of 
the  job  involved."  Id.,  at  p.  235. 

8  A  partial  list  includes  Phillips  v.  Martin  Marietta  Corp.,  400  U.S.  542  (1971); 
Roscnfeld  v.  Southern  PacifKi,  444  F.2d  1219  (9th  Cir.  1971)  ;  Bias  v.  Pan  Am.  World 
Airways,  442  F.2d  385  (5th  Cir.  1971)  ;  Rosen  v.  Public  Service  Electric  and  Gas  Co., 
328  F.  Supp.  454  (D.  N.J.  1971)  ;  Austin  v.  Retinoids  Metals  Co.,  327  F.  Supp.  1145 
(E.D.  Va.  1970)  ;  Cheativood  v.  Southcentral  Bell  Tel.  d  Tel.  Co.,  .303  F.  Supp.  754 
(M.I).  Ala.  1969)  ;  Equal  Pay  cases  are  Shults  v.  Wheaton  Glass  Co.,  421  F.2d  259  (3d 
Cir.  1970)  ;  Shultz  v.  Saxonhirg  Ceramics,  Inc.,  314  F.  Supp.  1262  (W.D.  Pa.  1970)  ; 
state  decision  :  Nexn  York  State  Division  of  Human  Rights  v.  New  York-Pennsylvania 
Profesional  Baseball  League,  U.S.L.W.  2661  (1971).  See  reference  to  "Weeks  Doctrine", 
23  Hastings  L.J.  55,  at  p,  107  et  seq. 

''  The  trial  court's  rendition  of  the  holding  of  the  original  appeal  was  similar  in  its 
omissions  : 

"It  was  Mrs.  Roberts  who  successfully  appealed  the  case  with  the  result  of  re- 
versing the  judgment  of  this  court  that  the  job  of  switchman  was  within  the 
bona  fide  occupational  qualification  exception  in  the  Act.  42  USC.\,  Sec.  2000e-2 
(e)(1).  It  is  true  that  between  the  judgment  of  thi.s  court  and  the  appeal,  the 
State  of  Georgia  rescinded  its  prohibition  against  women  being  employed  in  jobs 
where  the  lifting  of  weights  of  thirty  or  more  pounds  was  required.  Nonetheless, 
this  prohibition  was  not  the  sole  basis  of  the  decision  of  this  court.  The  further 
basis  was  that  the  work  of  a  switchman  was  generally  strenuous  and  unsuited 
for  a  woman  and  the  Fifth  Circuit  concluded  that  this  characterization  was  un- 
substantiated by  the  evidence."  (Order  awarding  Counsel  Fees  of  July  1.  1971, 
at  p.   4). 
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legislative  history  is  sparse,  and  omnipresent  is  the  centuries  old  tradi- 
tion that  men  as*  men  or  as  legislators  should  protec  women  from  strenu- 
ous or  dangerous  tasks.  .  .  . 

Mrs.  Weeks  ended  her  long  litigation  by  fully  recovering  every  dollar 

she  claimed.  The  principal  parties  at  interest,  however,  were  the  American 

public  generally,  and  working  tvomen  in  particular."   (Emphasis  supplied) 

(Slip  opinion  p.  8). 

Coincident  witli  the  erroneous  factual  estimate  of  the  holding  of  the  case 

was  the  equally  erroneous   finding  with   respect  to  the  difficulty   encountered 

in  achieving  the  result,  as  indicated  by  this  portion  of  the  Court's  opinion : 

"Mrs.    Roberts    did    not    try   the    case,    but   entered    it    after    the   notice 
of  appeal   had   been   filed.'   Neither   her   work  product,   as   filed   with   the 
Fifth  Circuit   .   .   .   nor   the   record   on   appeal   was   lengthy.   .   .    .   Experi- 
enced counsel  who  reviewed  the  record  and  read  the  briefs  as  filed  with 
this  Court  in  the  original  appeal  testified  that  the  work  product  should 
have  been  accomplished  in  50  to  100  hours."    (Slip  opinion,  pp.  5-6). 
"Experienced  counsel,"  referred  to  in  the  foregoing,  are  two  attorneys  from 
Savannah,    Georgia, °    Phyllis    Kravitch    and    Julian    Korish.    Their    testimony 
would  give  no  guidance  and  should  have  been  discarded  for  these  reasons : 

1.  Neither  of  them  was  experienced  in  this  field,  since  neither  had  ever 
handled  a  Title  VII  case    (Tr.  69;  101). 

2.  Miss  Kravitch  had  never  handled  a  case  of  first  impression  (Tr.  68;  80). 

3.  Neither  of  them  was  familiar  with  the  holding  of  the  original  appeal 
or  its  significance.  Mr.  Korish  was  not  familiar  with  the  fundamental  fact 
that  this  was  the  first  appellate  consideration  of  the  bona  fide  occupa- 
tional qualifiaction  (Tr.  107-108),  despite  his  assertion  he  spent  3i/^  hours 
reviewing  the  case    (Tr.  101). 

4.  Their  study  of  the  case  in  this  unfamiliar  area  of  law  was  practically 
nil :  Miss  Kravitch  ".  .  .  read  it  hastily,  I  did  not  study  it,"  and  admittedly 
".  .  .  did  not  study  the  brief"    (Tr.  73-74). 

5.  The  bias  of  Mr.  Korish  was  made  plain  by  his  statement  that  he  did 
not  think  that  ".  .  .  the  payor  in  these  cases  should  be  penalized  because  it 
is  a  novel  question"  (Empha.sis  supplied)  (Tr.  112).  He  was  not  familiar 
with  the  fact  that  this  was  a  criterion  by  which  attorney  fees  were  assessed 
(Tr.  102). 

6.  Neither  witness  had  any  expertise  in  the  setting  of  fees  in  this  or  any 
other  area,  this  being  their  first  and  only  experience   (Tr.  94;  117). 

This  is  hardly  the  sort  of  impartial,  informed  testimony  on  which  reliance 
may  be  placed  in  appraising  the  hours  of  research  and  preparation  which 
were  needed.  Basing  an  estimate  of  time  required  on  the  length  of  the 
rcord  can  be  nothing  more  than  rankest  speculation.  Conceivably,  many  novel 
Issues  may  be  raised  in  a  record  of  very  few  pages,  and  the  briefing  of  such 
questions  ".  .  .  may  also  necessitate  a  more  time-consuming  search  for 
analogous  authority,"  United  States  v.  Gray,  319  F.  Supp.  871  (D.  R.I.  1970), 
at  p.  873. 

It  is  respectfully  .submitted  that  an  abuse  of  discretion  by  the  trial  court, 
demonstrated  by  an  inaccurate  factual  finding  regarding  the  difficulty,  novelty 
of  the  issues  and  result,  should  have  been  found  by  this  Court  in  accordance 
with  Massachusetts  Mutual  Life  Insurance  Company  v.  Brock,  supra,  and 
a  rehearing  en  banc  should  be  granted. 

III.   THE  COURT  ERRED  IN   ITS   FINDINGS   THAT  THE  TIME   SPENT  BY   COUNSEL  SHOULD 
BE  DISCOUNTED   AS   A   FACTOR   ON    WHICH    A   FEE   SHOULD   BE    AWARDED 

A  reading  of  the  opinion  indicates  the  Court  accepted,  as  did  the  trial 
court,  the  correctness  of  counsel's  time :  a  grand  total  of  585  hours.  Never- 
theless, the  Court  stated, 

"Hours  claimed  or  spent  on  a  case  is  not  the  sole  basis  for  determining 
a  fee.  Electronics  Capital  Corp.  v.  Sheperd,  5  Cir.  439  F.2d  692,  693.  In 
any  event,   the  time  factor  has   'dubious  virtue  ...   as   a   standard  for 


8  It  is  urged  that  judicial  notice  may  be  taken  that  a  case,  lost  by  another  at  the 
trial  stage,  presents  a  more  difficult  task  for  the  attorney  handling  the  appeal.  Mr. 
Korish.    defendant's   expert,    made    this    comment   also    (Tr.    109). 

^  The  difficulty  in  terms  of  distance  and  economics  for  a  Louisiana  lawyer  to  offer  live 
witnesses  in  Savannah.  Georgia,  could  not  be  overcome,  and  hence  affidavits  of  attor- 
neys were  offered  by  plaintiff-appellant. 
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legal  services' ;  'when  hours  of  time  become  a  criterion,  economy  of  time 
may  cease  to  be  a  virtue.'   See  Homstein,  Legal  Therapeutics:  The  'Sal- 
vage Factor  in  Counsel  Fee  Awards,  69  Habv.  L.  Rev.  658  (1956),"   (Slip 
opinion,  p.  6). 
In  arriving  at  this  conclusion,   the  Court  was  at  odds  with  the  prevailing 
jurisprudence.'"  Further,  the  authorities  relied  on  by  the  Court  support  quite 
a   different   position,   as  may   be  seen  from   a   reading  of   the   entire   passage 
from  which  the  language  quoted  above  was  taken : 

"The  dubious  value  of  the  time  factor  as  a  standard  for  legal  services 
has  been  recognized  by  many  courts : 

'The  value  of  a  lawyer's  services  is  not  measured  by  time  and  labor 
merely.  The  practice  of  law  is  an  art  in  which  success  depends  as 
much   as   in    any   other   art   on   the    application    of    imagination — and 
sometimes    inspiration — to    the    subject    matter.'""     (Emphasis    sup- 
plied)  {Id.,  at  p.  660) 
Hence  a  diametrically  opposed  conclusion  is  reached  upon  a  reading  of  the 
whole,  that  is,  a  fee  should  be  for  hours  plus  other  factors,  but  in  no  event 
should  labor  be  overlooked.  For  example,  in  the  case  cited  above.  Electronics 
Capital  Corp.  v.  Sheperd,  a  fee  of  $10,000.00  was  awarded  for  30  hours  work. 
On  an  hourly  basis  this  would  be  in  excess  of  $300.00  an  hour.  By  way  of 
explanation,  the  court  made  this  statement : 

"Actual   time   spent   in   obtaining  the  judgment   is  not   the   only   factor 
to  be  considered  in  fixing  attorneys'  fees.  The  amount  involved,  the  diflS- 
culty  of  collection,  the  value  of  the  services  rendered  to  the  client  and 
other  elements  may  be  considered."    {Id.,   at  p.  693). 
The  Court  herein  has  arrived  at  a  result  wholly  inconsistent  with  the  prin- 
ciples expressed  by  Hornstein  or  in  Sheperd.  Such  a  result  can  only  be  termed 
a   misapplication  of   a   legal   standard    relative   to   assessment   of   fees,   which 
should  be   reviewed  pursuant   to   the   rule  in   Massachusetts   Alutual  Life  In- 
surance Company  v.  Brock,  supra. 

IV.    AUTHORITIES    CITED    BY    THE    COURT    FOR    THE    PROPOSITION    THAT    NO    ABUSE    OF 
DISCRETION    WAS    PRESENT    ARE    NOT    APPOSITE 

An  examination  of  the  cases,  cited  for  the  principle  that  the  determina- 
tion of  a  reasonable  attorney  fee  is  within  the  sound  discretion  of  the  trial 
court  (Slip  opinion,  p.  4),  does  not  support  the  conclusion  that  no  such 
abuse  was  manifest  in  the  case  at  bar.  In  two  of  the  cited  cases,  a  much 
higher  figure  than  awarded  here  was  granted :  Electronics  Capital  Corp.  v. 
Sheperd,  supra  ($10,000.00  for  30  hours)  ;  Hoffman  v.  Aetna  Life  Insurance 
Company,  411  F.2d  594  (5th  Cir.  1969)  ($40.00  per  hour  awarded  in  a  routine 
bankruptcy  matter)  ;  in  B-M-G  Investment  Co.  v.  Continental  Moss  Gordin, 
Inc.,  437  F.2d  892  (5th  Cir.  1971),  $75,000.00  was  awarded  although 

"there  has  been  no  trial  in  this  ca.se,  no  introduction  of  evidence  or 
examination  of  witnesses  except  on  the  subject  of  attorney  fees,  no  pro- 
tracted conferences  or  meetings  between  the  counsel  for  the  parties,  less 
than  one  day  in  the  courtroom  before  summary  judgment  was  granted." 
Id.,  at  p.  893) 

Calhoun  v.  Hertwig,  363  F.2d  257  (5th  Cir.  1966),  involved  another  bankruptcy 
case  in  which  the  attorney  had  received  a  fee  previously,  and  was  ".  .  . 
aware  of  his  right  to  claim  a  fee  .  .  .  and  had  full  opportunity  to  reserve 
such  claim.  ...  He  did  neither."  Id.,  at  p.  262. 

Also  in  apposite  is  Culpepper  v.  Reynolds  Metal  Co.,  442  F.2d  1078  (5th  Cir. 
1971),  in  which  no  time  sheets  were  kept,  support  for  the  attorney  fee  in  the 
form  of  testimony,  or  affidavits  offered. 

None  of  these  cases  say  that  the  significance  of  a  case  should  not  be 
considered ;  none  of  them  say  that  hours  should  be  downgraded  in  estimating 
a  fee. 


10  Time  and  labor  Is  the  first  criterion  of  Canon  12,  ABA  Canons  of  Ethics,  and  In 
Title  VII  cases,  hours  spent  have  been  a  most  Important  factor :  Clark  v.  American 
Marine  Corp.,  supra;  Rosenfeld  v.  Southern  Pacific  Railroad  Co.,  supra;  Peters  v. 
Missouri  Pacific  Rtl.  Co..  supra.  See  also.  Annot.,  56  A.L.R.  2d  19,  wherein  52  similar 
cases  are  cited.  During  oral  argument.  Judge  Wisdom  commented  that  using  hours  as  a 
measurement  of  fee  is   the  customary  method   in   the   profession. 

"  This  quotation  is  from  Woodburi/  v.  Andrew  Jergens  Co..  D.  C.  .37  F.2d  749,  cited 
with  approval  In  Sampsell  v.  Monell,  167  F.2d  4   (9th  Cir.  1947). 
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Directly  in  point,  liowever,  are  the  Title  VII  cases  of  Rosenfcld,  Peters, 
discussed  above,  and  Clark  v.  American  Marine  Corp.  In  Clark,  a  fee  of 
$20,000.00  was  paid  to  counsel  who  worked  580  hours,  a  little  less  than  were 
presented  herein.  Clark  was  not  a  case  of  first  impression ;  no  backpay  was 
recovered,   and   no   appeal   from   an   unfavorable   decision   was    required. 

It  is  petitioner's  earnest  contention  that  the  standard  of  "sound  discre- 
tion" was  not  met  when  these  controlling  precedents  are  not  followed. 
Neither  the  trial  court  nor  this  Court  have  adverted  to  any  reason  why  the 
efforts  of  counsel  herein  are  worth  less  than  those  of  attorneys  in  other 
Title  VII  cases,  or  cases  involving  routine  matters  in  which  $50.00  an  hour 
was  assessed." 

In  view  of  the  importance  of  the  issue  of  adequate  compensation  for  at- 
torneys bringing  civil  rights  actions,  together  with  the  Court's  misapprehen- 
sion of  facts  and  failure  to  apply  the  appropriate  legal  standards  applicable 
hereto,  it  is  respectfully  submitted  that  the  Court  consider  the  entire  record, 
and  grant  petitioner's  prayer  for  a  rehearing  and  rehearing  en  banc. 

Sylvia  Roberts. 
Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the  foregoing  Petition  for  Rehearing  and 
Petition  for  Rehearing  En  Banc  and  Brief  in  Support  on  behalf  of  Appellant 
has  been  served  upon  counsel  for  Appellee  by  placing  the  same  in  the  United 
States  mail,  postage  prepaid,  this  19th  day  of  September,  1972,  addressed  to 
Vincent  L.  Sgrosso,  1245  Hurt  Bldg.,  Atlanta,  Georgia,  30303,  and  David  J. 
Heinsma,  2900  First  National  Bank  Bldg.,   Atlanta,   Georgia   30303. 

Baton  Rouge,  Louisiana. 

Sylvia  Roberts. 


"The  trial  court's  order  setting  fees  herein  cited  Clark  and  Massachusetts  Mutual 
Life  Insurance  Company  v.  Brock,  In  which  $50.00  per  hour  was  awarded  the  trustee's 
attorney.  It  was  not  stated  why  the  same  hourly  rate  could  not  be  fixed  herein,  or  if 
there  was  any  qualitative  difference  In  ca.ses  of  first  Impression  and  routine  bank- 
ruptcy matters. 


U.S.    COURT   OF   APPEALS   FOR   THE    FIFTH    CIRCUIT 

No.  72-1075 

LoBENA  W.   Weeks,  appellant,   v.   Southern   Bell  Telephone  &  Telegraph 

Co.,  appellee 

MOTION  FOR  leave  TO  FILE  BRIEF  AMICUS  CURIAE  AND  BRIEF  FOR  THE  NATIONAL 
ASSOCIATION  FOR  THE  ADVANCEMENT  OF  COLORED  PEOPLE  AS  AMICUS  CURIAE 
IN  SUPPORT  OF  PETITION  FOR  REHEARING  AND  PETITION  FOR  REHEARING  EN  BANC 

Motion  for  leave  to  file  brief  Amicus  Curiae 

For  the  reasons  stated  below,  the  National  Association  for  the  Advancement 
of  Colored  People  hereby  respectfully  moves  this  court  for  leave  to  file  the 
attached  brief  amicus  curiae  in  support  of  appellant's  petitions  for  rehearing 
and  rehearing  en  banc. 

Statement   of  interest   of   the   National  Association  for   the   Advancement   of 

Colored  People 

Because  of  the  vital  importance  of  the  award  of  attorneys  fees  to  plain- 
tiffs attorneys  in  Title  VII  cases  to  (1)  the  effectuation  of  the  national 
policy  against  employment  discrimination,  and  (2)  the  National  Association 
for  the  Advancement  of  Colored  People's  (NAACP)  program  of  seeking  re- 
dress through  the  courts  for  acts  of  racial  discrimination,  the  NAACP 
sought,  and  was  granted,  amicus  participation  in  this  case.  The  interest  of 
the  NAACP,  as  stated  in  our  original  amicus  brief  remains :  if  private  attor- 
neys who  represent  plaintiffs  in  Title  VII  cases  cannot  look  to  the  courts 
for  the  award  of  attorneys  fees  comparable  to  what  defendants'  attorneys 
get  paid,  there  will  be  few,  if  any,  capable  attorneys  who  will  be  willing 
and  financially  able  to  represent  plaintiffs  in  these  vitally  important  cases. 
The  opinion  filed  by  the  majority  of  this  court  increases  the  urgency  of  our 
interest  in  this  case.  For,  by  its  total  failure  to  set  any  standards  by  which 
to  guide  the  district  judge  in  awarding  fees  and  the  appellate  courts  in  re- 
viewing the  adequacy  of  fee  awards,  this  court  has,  in  effect,  authorized 
arbitrary  and  capricious  decisions  on  the  part  of  the  district  courts.  The  un- 
certainties created  by  such  unregulated  "discretion"  can  only  serve  to  further 
discourage  the  already  small  number  of  attorneys  willing  and  able  to  bring 
these  suits  from  doing  so,  and  thereby  frustrate  the  national  policy  against 
employment  discrimination. 

Discussion 

In  our  original  amicus  brief  before  this  court,  we  made  arguments  con- 
cerning the  importance  of  attorneys  fees  to  the  scheme  of  enforcement  under 
Title  VII,  the  diflSculty  of  obtaining  adequate  legal  representation  in  un- 
popular civil  rights  causes  (and  thus  the  need  for  adequate  fees  as  an  in- 
centive), the  contingent  nature  of  the  risk  that  plaintiffs'  attorneys  take 
in  Title  VII  cases,  the  fact  that  fees  of  $50.00  per  hour  are  routinely  awarded 
in  bankruptcy  cases  in  this  circuit,  and  that  the  fees  in  a  comparable  sex 
discrimination  case  were  awarded  at  the  rate  of  $75.00  per  hour.^  The  ma- 
jority opinion  chose  to  ignore  each  and  every  one  of  these  arguments ;  we 
urge  this  court  to  rehear  this  case  so  that  these  serious  issues  can  be  given 
the  consideration  they  deserve. 

Moreover,  perhaps  most  disturbing  about  the  majority  opinion  is  its  total 
failure  to  set  any  standards  for  judging  the  reasonableness  of  an  attorneys 
fee  under  Title  VII.  The  order  appealed  from  failed  to  make  any  finding  of 
fact  or  state  any  rationale  for  its  award  of  less  than  minimal  fees.  Thus, 
the    reviewing    court    could    only    guess    at    the    basis    on    which    Judge    Bell 


I  See  Weeks  v.  Southern  Bell  Tel.  rf  Tel.  Co..  Docket  No.  72-1075,  Brief  for  the 
National  Association  for  the  Advancement  of  Colored  People  as  Amicus  Curiae  at 
pp.   5-12. 

(1192) 


1193 

awarded  the  fees.  Under  such  circumstances,  there  was  no  way  in  which  the 
reviewing  court  could  tell  whether  the  court  below  made  a  reasoned  decision 
or  merely  picked  the  $15,000  figure  out  of  the  air.  .^   .     ,     ^     ^         ^ 

It  is  fundamental  to  the  concept  of  due  process  of  law  that  standards  and 
guidelines  be  set  down  so  that  judges  with  discretionary  powers  will  exercise 
that    discretion    for    the    purposes    for    which    it    was    conferred    upon    them. 
Applying   this   fundamental    principle   to    the    instant   case,    we   find   that   the 
order  of  the  court  below  and  the  decision  of  this  court  fail  to  measure  up; 
there  is  simply  no  way   to   tell   what  factors  determined  the  decision   of  the 
court   below   to   award   attorneys   fees   below   the   minimum   fee   schedule.   We 
submit  that  the  appropriate  standard  for  judging  the  reasonableness  of  attor- 
neys fees  awarded  under  Titlee  VII  must  begin  with  the  time  spent  by  the 
attorney  on  the  case.  As  a  reading  of  the  order  awarding  the  attorneys  fees 
makes  clear,  many  factors  including  the  complexity  and  novelty  of  the  case, 
the   difficulty    of   coming   in   on   an   appeal,    and    the    result    obtained   for    the 
client  militated  in  favor  of  a  higher  hourly  rate  than  even  Ms.  Roberts  re- 
quested. Nothing  in  that  order  provides  a  basis  for  an  award  of  less  than  pre- 
vailing minimum   rates  set  by   the  Bar.  The  opinion  of  the  majority  of  this 
Court  grasps  at   the  straw  that   perhaps   the   judge  below   found   that  either 
Ms.  Roberts  submitted  inflated  statements  to  the  court  concerning  the  hours 
she  spent  on  the  case,  or  that  she  took  three  times  as  many  hours  as  was 
necessary   to   perform   the  work   on   this   case.    If,    indeed,   these   were    Judge 
Bell's  reasons  for  awarding  the  fee  that  he  did,  it  might  be  appropriate  for 
this  court  to  defer  to  his  discretion.  However,  as  we  have  pointed  out.  Judge 
Bell  made  no  such  finding  and  this  Court's  speculations  in  that  regard   are 
no    more   or   less    than   that:    pure   speculation.    Accordingly,    there    is    simply 
no  way  that  this  court,  consistent  with  legal  principles  governing  reviewable 
discretion,  can  defer  to  a  discretion  which  it  does  not  know  was  exercised. 

In  our  original  brief  to  this  court,  we  have  pointed  out  what  we  believe 
to  be  the  relevant  considerations  in  setting  the  standards  for  the  award  of 
attorneys  fees  under  Title  VII ;  we  respectfully  refer  the  court  to  that 
brief.  We  believe  that  the  establishment  of  standards  is  absolutely  essential 
to  the  proper  administration  of  Title  VII.  Implicit  in  this  court's  refusal  to 
set  standards  is  a  retreat  from  its  position  that  the  courts  have  a  constitu- 
tional responsibility  to  remedy  discrimination  in  employment.  Jenkins  v. 
United  Gas  Corp.,  400  F.2d  28  (5th  Cir.  1968)  ;  cf.  Rosen  v.  Public  Service 
Electric  d  Gas  Co.,  409  F.2d  775  (3rd  Cir.  1969)  (sex  discrimination  case). 
For  the  decision  of  this  court  means  nothing  more  nor  less  than  that  corpo- 
rate Goliaths  can  use  their  vast  resources  to  employ  attorneys  to  defend 
their  discriminatory  practices  at  high  hourly  rates,  while  the  fees  paid  to 
attorneys  for  the  victims  of  discrimination  (for  whose  protection  Title  VII 
was  enacted,  and  in  particular,  for  whose  representation  Section  706 (k)  was 
included  in  the  Act)  are  left  to  the  whim  of  trial  judges''  who  are  given 
not  the  slightest  notion  of  what  is  reasonable  or  fair.  The  inevitable  result 
of  such  a  scheme  of  awarding  attorneys  fees  is  that  the  victims  of  dis- 
crimination will  be  left  without  adequate  representation. 

Conclusion 

We  believe  that  the  failure  of  this  Court  to  set  objective  standards  defin- 
ing the  reasonableness  of  attorney  fee  awards  under  Title  VII,  as  well  as  its 
failure  to  award  Ms.  Roberts  an  adequate  fee  in  this  case,  will  frustrate  the 
national  policy  against  employment  discrimination.  Accordingly,  we  respect- 
fully urge  this  Court  to  rehear  the  case. 
Respectfully    submitted. 

Paul  J.    Spiegelman, 
Russell   Specter, 
Specter    &     Spiegelman, 

Attorneys   for  Amicus. 
William    D.   Wells, 
Assistant    General    Counsel,    NAACP. 


'Many  trial  judges  have  been  quite  unsympathetic  to  the  interests  of  attorneys  rep- 
resenting Title  Vli  plaintiffs.  See  e.g.  Miller  v.  International  Paper  Co.,  290  F.Supp. 
401    (S.D.  Miss.  1967)   reversed  408  F.2d  283    (5th  Cir.   1969). 
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42  U.S.C.  §  2000e  et  seq. 
42  U.S.C.  §2000e-5(k). 

Statement  of  the  Case 

The  award  of  attorney's  fees  to  the  prevailing  party  in  litigation  brought 
under  the  Civil  Rights  Act  of  1964  is  intended  to  encourage  individuals  in- 
jured by  the  prohibited  discrimination  to  seek  judicial  relief.  Newman  v. 
Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402    (1968).' 

Lorena  Weeks,  the  plaintiff  in  this  case  sought  judicial  relief  under  Title 
VII  of  the  1964  Civil  Rights  Act  for  sex  discrimination  in  employment,  42 
U.S.C.  §  2000e  et  seq.  After  the  successful  conclusion  of  over  three  years  of 
representation  of  the  plaintiff,  Sylvia  Roberts,  attorney  for  the  plaintiff, 
prayed  for  attorney's  fee  from  the  district  court  under  the  specific  statutory 
authorization  contained  in  Title  VII.  42  U.S.C.  §  2000e-5 ( k ) .'  She  sought 
compensation  at  the  rate  of  $40  an  hour,  plus  a  fixed  fee  of  $6,000  for  the 
result  obtained  on  appeal.^ 

The  District  Court  found  that  "the  award  of  a  fee  to  [the  attorney  for 
the  plaintiff]   is  well  within  the  spirit  of  the  Act."  The  Court  further  noted 


^Newman  was  a  case  brought  under  Title  II  of  the  1964  Civil  Rights  Act,  claim- 
ing discrimination  In  public  accommodation  because  of  race.  It's  reasoning  has  been  ex- 
tended to  cases  brought  under  Title  VII,  see,  Jenkins  v.  United  Oas  Corp.,  400  F.2d  28 
(5th  Cir.  1968),  and  cases  involving  sex  discrimination  in  employment.  See,  Bowe  v. 
Colgate-Palmolive  Co.,  416  F.2d  711,  720   (7th  Cir.   1969). 

» "In  any  action  or  proceeding  under  this  subchapter  the  court,  in  its  discretion, 
may  allow"  the  prevailing  party,  other  than  the  Commission  or  the  United  States,  a 
reasonable  attorney's  fees  as  part  of  the  costs  .  .  ."  42  U.S.C.  §  2000e-5(k). 

'  The  out-of-pocket  expenses  claimed  were  not  contested  below  and  were  granted.  That 
amount  is  not  In  issue  on  this  appeal. 
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tliat  Ms.  Roberts'  effort  on  appeal  had  caused  the  Fifth  Circuit  to  reverse 
the  initial  negative  decision  by  the  District  Court.  Memorandum  Opinion 
and  Order  Awarding  Counsel  Fees,  July  6,  1971. 

However,  the  District  Court  awarded  Ms.  Roberts  attorney's  fees  at  the 
rate  of  only  $25  an  hour,  for  a  total  fee  of  .^l.^OOO."  This  award  is  between 
one-fourth  and  one-third  helow  the  minimum  hourly  fee  schedules  established 
in  the  states  of  Georgia,  Louisiana  and  Texas.®  The  majority  opinion  of  a 
panel  of  this  Court  aflBrmed  the  award  below  on  September  7,  1972.  Judge 
Wisdom,  dissenting,  urged  a  remand  for  further  consideration  of  the  reason- 
ableness of  the  fee. 

EXCEPTIONAL    IMPORTANCE    OF    THE    CASE     MERITS    REHEARING    AND    REHEARING    EN 

BANC 

The  importance  of  this  Court's  first  appellate  decision  in  Weeks  v.  South- 
cm  Bell  Telephone  d  Telegraph  Co.,  408  F.2d  228  (5th  Cir.  1969),  and  the 
impact  that  decision  has  had  and  will  continue  to  have  on  the  employment 
rights  of  women  are  set  forth  in  Appellant's  Opening  Brief,  in  Appellants' 
Petition  for  Rehearing  En  Banc,  and  in  the  dissenting  opinion  of  Judge 
Wisdom  in  this  case.  (No.  72-1075,  Slip  Opinion  at  8-9).  The  substantive 
import  of  that  decision  cannot  be  overemphasized,  but  this  brief  will  not 
reiterate  these  arguments.  They  have  been  well  presented. 

Amici  rather  point  out  herein  that  the  decision  of  this  Court  in  what 
might  mistakenly  be  viewed  as  a  mere  procedural  aspect  of  the  case  will 
have  an  equal  or  greater  impact  on  employment  rights  than  the  substantive 
decision  announced  over  three  years  ago.  For  in  this  matter  of  attorney's 
fees,  the  Court  will  be  declaring  the  value  the  society  places  on  efforts  of 
members  of  the  private  bar  who  successfully  vindicate  equal  employment 
rights,  whether  for  women,  religious,  racial  or  ethnic  minorities.  Should  that 
value  be  low,  should  the  decision  below  be  affirmed,  the  participation  of  the 
private  bar  in  Title  VII  litigation  will  be  discouraged,  perhaps  essentially 
destroyed.  It  will  be  a  rare  and  dedicated  attorney  who  will  accept  an  em- 
ployment discrimination  case,  on  a  contingency  basis,  for  a  $25  an  hour  fee, 
a  fee  considerably  below  minimum  scale  for  routine  matters  in  several 
southern  states.  It  is  only  the  participation  of  the  private  bar  as  plaintiffs' 
attorneys  in  Title  VII  litigation  which  will  ultimately  insure  the  realization 
of  equal  opportunity  of  employment,  and  the  amount  of  attorney's  fees  is 
crucial  to  this  participation.  Thus,  the  award  below,  so  inimical  to  encourag- 
ing this  activity  by  private  attorneys,  must  not  be  allowed  to  stand. 

In  an  effort  to  demonstrate  to  the  Court  the  importance  in  real,  practical 
terms  of  a  decision  affirming  such  a  paltry  attorney's  fee  award,  amici 
have  attached  and  submit  with  this  brief  the  affidavit  of  Oscar  Williams, 
Esq.,  Director  of  the  EEOC-Title  VII  Project  of  the  San  Francisco  Lawyers' 
Committee  for  Urban  Affairs.  While  such  a  submission  at  tliis  point  in  the 
proceedings  is  unusual,  we  beg  the  Court's  indulgence  as  there  seemed  no 
other  meaningful  way  to  urge  upon  the  Court  the  practical  consequences 
of  affirming  the  award  below. 

The  affidavit  of  Mr.  Williams  forcefully  states  the  critical  importance  of 
the  amount  of  an  attorney's  fee  award  in  Title  VII  litigation.  The  struggle 
to  engage  the  interest  of  the  private  bar  in  employment  discrimination  liti- 
gation, the  purpose  of  the  Project  Mr.  Williams  directs,  is  only  beginning  to 
produce  results.  The  turning  point  in  the  struggle  in  the  San  Francisco  area 
was  the  award  in  the  settlement  of  two  employment  discrimination  cases  of 
a  plaintiff's  attorney's  fee  of  $100  an  hour.   Mr.  Williams  states : 

"For  the  first  time  since  the  inception  of  the  Project,  I  now  regu- 
larly receive  inquiries  from  attorneys  requesting  Title  VII  cases 
through  the  Project.  And,  again  for  tlie  first  time,  we  now  have  more 
attorneys  who  are  prepared  to  accept  cases  than  cases  available.  It 
has  been   stated   to  me   on   several   occasions   by   attorneys   that   this   in- 


*  The  time  sheets  submitted  in  this  matter  showed  plaintiff's  attorneys  expended  585 
hours  on  the  various  proceedings  In  this  case.  The  Memorandum  Opinion  of  the  Dis- 
trict Court  Indicates  that  the  accuracy  of  these  Itemizations  was  accepted. 

»  The  minimum  hourly  fee  In  Georgia  under  a  1964  fee  schedule  Is  $35.00.  The  Louisi- 
ana fee  under  a  1963  schedule  Is  $.30.00 ;  and  In  Baton  Rouge,  the  fee  is  $35.00  for 
routine  matters.  (AfHdavlt  of  Jerry  H.  Bankston).  The  fee  schedule  for  Texas  estab- 
lished in  1968  is  $40.00  an  hour.    (Affidavit  of  George  B.  Hall). 
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creased  interest  in  Title  VII  cases  is  the  direct  result  of  knowing  about 
the  attorney's  fees  in  the  settlements  in  Whittley  and  Atwood.  This  re- 
action has  demonstrated  conclusively  to  me  that  adequate  attorney's 
fees  in  Title  VII  cases  are  crucial  toward  involving  more  members  of 
the  private  bar  in  such  litigration.  If  the  goals  of  equal  opportunity  in 
employment  are  ever  to  be  realized,  this  increasing  involvement  of 
private  attorneys  is  absolutely   necessary."  Affidavit   of  Oscar   Williams, 

attached,  page  4.  .  .     ^. 

Not  only  does  the  level  of  hourly  compensation  trigger  participation  by 
members  of  the  private  bar,  but  indeed  it  is  only  this  figure  which  is  im- 
portant. The  hourly  rate  is  the  standard  by  which  attorneys  determine  the 
attractiveness  of  one  sort  of  work  over  another.  This  is  the  traditional  stand- 
ard and  it  is  the  standard  to  which  Title  VII  cases  must  api)eal.'  Under  no 
circumstances  is  the  award   here   under  api)eal   attractive. 

No  matter  how  protective  the  language  of  the  statutes,  no  matter  how 
vigilant  the  courts,  rights  to  equal  opportunity  of  employment  will  not  be 
won  or  preserved  without  competent,  exiierienced  attorneys  willing  and  able 
to  take  cases  to  trial  and  through  appeal.  Statutorily  guaranteed  rights,  as 
the  organizations  filing  this  brief  have  learned  through  bitter  experience, 
are  not  self-executing  or  self-enforcing.  Litigation  is  unfortunately,  but 
truly,  a  necessity.  The  members  of  private  bar,  like  most  other  segments  of 
this  society,  are  justifiably  concerned  to  some  degree  with  their  material 
well-being.  They  must  be  assured  that  if  their  talents,  creativity  and  time 
are  devoted  to  a  still  unpopular,  complex  and  novel  field  they  will  be  re- 
warded on  a  scale  comiietitive  with  other  less  onerous  and  complicated 
work.  Thus  this  i>etition  presents  a  question  of  exceptional  importance  and 
merits  a  rehearing  and  rehearing  en  banc. 

'I HE  AWARD  BELOW  IS  CONTRARY  TO  THE  PURPOSE  OF  THE  ATTORNEY'S  FEE  PROVI- 
SION OF  TITLE  VII  AND  IS  THEREFORE  UNREASONABLE  AND  AN  ABUSE  OF  DIS- 
CRETION 

The  opinion  of  the  majority  treats  the  review  of  the  award  of  the  amount 
Of  attorneys'  fees  in  this  case' as  if  it  were  an  ordinary  run  of  the  mill 
attorneys'  fee  case,  undistinguished  and  undistinguishable  from  any  other 
situation  where  an  attorney  claims  underpayment.  It  has  been  demonstrated 
above  that  the  importance  of  this  case  in  furthering  the  real  and  practical 
attainment  of  equal  employment  rights  distinguishes  tliis  matter  sufficiently  to 
merit  rehearing.  Furtlier,  it  is  demonstrated  below  that  tlie  law  controlling  the 
award  of  attorneys'  fees  in  public  interest  civil  rights  litigation  is  distinct 
and  distinguishable  from  the  controlling  law  in  other  fields.  These  distinc- 
tive asi>ects  of  the  law,  the  primary  point  of  the  Amicus  Brief  earlier  filed 
by  the  Western  Region.  NAACP,  The  Mexican-American  I>.egal  Defense  and 
Educational  Fund,  Inc.  and  the  United  Native  Americans,  Inc.  in  this  ap- 
peal, were  overlooked  by  the  court  below  and  by  the  majority  of  the  panel 
of  this  Court  on  api>eal.   They  must  not  remain  unnoticed. 

The  provision  for  the  award  of  attorneys'  fees  in  Title  VII  cases,  as  well 
as  in  Title  II  and  other  civil  rights  cases,  was  intended  by  Congress  to 
encourage  individuals  injured  by  the  prohibited  discrimination  to  seek 
judicial  relief.  This  legislative  purpose  has  been  announced  by  the  United 
States  Supreme  Court  and  has  been  reiterated  by  too  many  courts  to  men- 
tion here.  See,  Newman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402 
(1968).  This  legislative  intent  is  a  continuing  and  distinctive  limitation  on 
the  discretion  of  the  courts  when  they  consider  whether  to  award  attorneys' 
fees  in  such  cases. 

A  recent  decision  of  a  panel  of  this  Court  has  carefully  discussed  both 
the  reason  and  the  manner  in  which  discretion  to  award  attorneys'  fees  has 
been  circumscribed.  In  Coaper  v.  Allen,  No.  71-3186,  filed  August  29,  1972,^ 
a  case  charging  racial  employment  discrimination  under  42  U.S.C.  §  1981, 
the  Court  stated : 

Ordinarily,  whether  to  award  attorneys'  fees  is  in  the  sound  discretion  of 
the  trial  judge,   and  a  denial  of  attorneys'   fees  is   overturned  only   upon   a 

»  This  standard  Is  even  more  Important  In  that  attorneys  undertaking  Title  VII  liti- 
gation on  a  contingency  basis  must  predict  that  they  will  lose  half  of  their  cases  and 
therefore  be  uncompensated.   The  hourly   rate  must  take  this  contingency   Into   account. 

7  The  opinion  Is  reported  at  5  EPD  \  7952. 
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showing  of  abuse  of  discretion.  However,  in  Newman  v.  Piggie  Park  Enter- 
prises, 1968,  390  U.S.  400,  402  the  Supreme  Court  narrowed  the  trial  judge's 
discretion : 

"If  successful  plaintiffs  were  routinely  forced  to  bear  their  own  at- 
torneys' fees,  few  aggrieved  parties  would  be  in  a  position  to  advance 
the  public  interest  by  invoking  the  injunctive  powers  of  the  federal 
courts.  Congress  therefore  enacted  the  provisions  for  counsel  fees — not 
simply  to  penalize  litigants  who  deliberately  advance  arguments  they 
know  to  be  untenable,  but.  more  broadly,  to  encourage  individuals  in- 
jured  by   racial  discrimination   to  seek  judicial   relief  under  Title  II. 

"It  follows  that  one  who  succeeds  in  obtaining  an  injunction  under 
that  Title  should  ordinarily  recover  attorneys'  fees  unless  special  cir- 
cumstances would  render  such  an  award  unjust." 

Admittedly,  Newman  involved  a  suit  brought  under  a  civil  rights  statute 
which  makes  si>ecific  allowance  for  attorneys'  fees.  But  in  Lee  v.  Southern 
Home  Sites  Corp.  429  F.2d  290  (5th  Cir.  1970),  this  Court  extended  the  Newman 
doctrine  to  section  1982  suits.  There  is  no  relevant  distinction  between  a 
section  1982  suit  and  a  section  1981  suit  such  as  this  one.  [Cooper]  See 
Jones  V.  Alfred  H.  Mayer  Co.,  392  U.S.  409  (1968).  Moreover,  in  Lee  this  Court 
said  that,  when  a  court  refused  attorneys'  fees  in  a  1982  suit  (and  by  anal- 
ogy in  a  1981  suit),  it  must  set  out  the  findings  of  fact  and  grounds  rpon 
which  its  refusal  rests. 

If  on  remand  the  district  court  cannot  articulate  specific  and  justifiable 
reasons  for  its  denial  of  attorneys'  fees,  it  should  make  a  reasonable  award. 
Cooper  V.  Allen,  No.  71-3186,  filed  August  29,  1972,  reported  at  5  EPD  H  7952, 
page  6534. 

Thus,  the  legislative  purpose,  and  the  intent  of  Congress  to  encourage 
litigation,  of  necessity  limit  the  discrimination  of  the  courts  to  deny  attor- 
ney's fees,  despite  the  fact  that  the  language  of  the  statute  on  its  face  con- 
tains no  such  words  of  limitation.** 

It  is  likewise  true,  although  no  court  has  ever  articulated  this  precise 
precept,  that  the  Congressional  intent  to  encourage  litigation  by,  and  repre- 
sentation of,  plaintiffs,  in  Title  VII  cases  must  limit  the  discretion  of  the 
court  when  it  is  determining  what  fee  is  reasonable.  A  reasonable  fee  must 
be  one  of  suflBcient  liberality  to  conform  with  the  intent  of  the  statute  to 
encourage  litigation.  It  is  totally  illogical  to  limit  the  discretion  of  the 
courts  in  awarding  fees  and  not  to  carry  the  rationale  of  this  limitation 
forward  to  the  next  step  and  provide  a  more  careful  scrutiny  of  the  amount 
of  the  fee  awarded  than  occurs  in  other  tyi)es  of  cases. 

Thus,  it  is  respectfully  submitted,  the  majority  opinion  in  this  case  on 
api)eal  is  mistaken  when  it  states  "that  the  test  of  reasonableness  of  an 
attorney's  fee  award  in  a  Title  VII  case,  as  in  others,  is  whether  the  trial 
judge  acted  within  sound  judicial  discretion."  Slip  Opinion,  page  4.  For 
the  court's  freedom  to  set  the  amount  of  fees  awarded  is  not  the  traditional, 
almost  unreviewable  discretion,  but  a  range  of  choices,  informed  by  the  many 
factors  reviewed  by  Judge  Bell  in  his  opinion,  but  finally,  and  most  impor- 
tiuitly,  controlled  by  a  realistic  judicial  assessment  of  what  fees  will  en- 
courage and  increase  the  participation  of  members  of  the  bar  in  employment 
discrimination   litigation. 

It  is  this  final  assessment,  required  by  statutory  intent,  which  is  lacking 
in  the  award  here  under  review.  The  failure  renders  the  award  unreasonable 
and  an  abuse  of  discretion.  For,  accepting  the  accuracy  of  Ms.  Roberts'  time 
sheets  submitted  in  this  matter — and  tlie  Memorandum  Opinion  below  indi- 
cates that  the  itemization  was  accepted  as  accurate — she  was  compensated 
at  the  rate  of  only  $25  an  hour.  This  award  is  between  one-fourth  and  one- 
third  below  the  minimum  hourly  fee  schedules  established  in  the  states  of 
Georgia,  Louisiana,   and  Texas.® 

Even  though  the  hours  spent  may  not  be  the  sole  criterion  upon  which  an 
award  of  attorney's  fees  should  be  based,  nonetheless,  the  calculation  of 
the  rate  of  pay  per  hour  will  be  the  crucial  figure  for  attorneys  evaluating 
their  willingness  to  undertake  employment  discrimination  litigation.  In 
addition,   the  hourly  rate  of  pay  is  a   traditional  and  useful   beginning  ix)int 

*  "In  any  action  or  proceeding  under  this  subchapter  the  court,  In  Its  discretion,  may 
allow  the  prevailing  part.v,  other  than  the  Commission  or  the  United  States,  a  reason- 
able attorney's  fee  as  part  of  the  costs  .  .  ."  42  U.S.C.   §  2000e-5(k). 

"  See  summary  of  evidence  In  footnote  5,  supra. 
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in  calculating  attorney's  fees.   It  should  not  be  disparaged  or  disregarded  in 
this  instance. 

The  award,  far  from  conforming  with  statutory  intent  and  thereby  en- 
couraging representation  of  employment  discrimination  plaintiffs,  openly 
thwarts  that  intent.  The  court  below,  and  this  Circuit,  if  the  affirmance  of 
that  decision  stands,  will  be  announcing  that  only  attorneys  willing  to 
sustain  substantial  financial  loss  should  even  consider  contingent-fee  em- 
ployment discrimination  litigation.  How  can  this  Court  or  any  court  believe 
that  a  fee  of  this  sort  will  attract  members  of  the  private  bar  to  a  field 
which  even  now  remains  complex,  novel  and  unpopular. 

The  award  as  it  presently  stands  affirmed  is  calculated  to  make  the  area 
of  employment  discrimination  litigation  as  unattractive  to  attorneys  as  pos- 
sible. It  is  not  competitive  with  any  other  area  of  endeavor  for  an  attorney. 
Attorneys  will  be  asked  to  undertake  litigation  which  will  no  doubt  alienate 
substantial  numbers  of  other  clients  and  which  will  often  demand  more 
creativity   and    skill   than    most   litigation    for   a    below-minimum    scale    fee. 

The  affirmance  of  the  decision  below  will  be  a  disastrous  retreat  for  a 
court  long  and  justly  noted  for  its  strong  and  affirmative  stance  on  equal 
rights.  It  will  eliminate  the  possibility  that  members  of  the  private  bar 
will  begin  to  share  the  burden  of  litigation  too  long  borne  by  organizations 
such   as  those  filing  this  brief.    That  burden   is  beyond   their  capabilities. 

Nor   did    Congress   intend    such    groups    to    have    this    entire    responsibility. 
It    intended   private   litigation    to   secure   employment    rights    and   it    provided 
for  attorney's  fees  to  encourage  that  litigation.  As  this  Circuit  has  declared : 
Congress    did    not    intend    that    vindication    of    statutorily    guaranteed 
rights    would    depend    on    the    rare    likelihood    of    economic    resources    in 
the  private  party    (or  class  members)    or  the  availability  of  legal  assist- 
ance   from    charity — individual,    collective,    or    organized.    An    enactment 
aimed   at   legislatively   enforcing   human    rights   and    the   dignity    of   man 
through    equality    of    treatment    would    hardly    be    served    by    compelling 
victims   to   seek    out   charitable    help.    Miller   v.    Amusement    Enterprises, 
Inc.,  426  F.2d  534    (5th  Cir.   1970). 
This   Court   must    assure    that   the    amount    of    fees    awarded    also    serves    to 
encourage  such  litigation,  and  it  must  begin  with  this  case. 

CONCLUSION 

For  the  foregoing  reasons,   we  respectfully  urge   that  the  Petition   for  Re- 
hearing and  for  Rehearing  En  Banc  be  granted. 
Respectfully  submitted. 

Jo  Ann  Chandler,  Esq. 
Attorney  for  the  Western  Region,  NAACP, 

and  the  United  Native  Americans,  Inc., 

Amicus  Curiae. 
Mario  Obledo,   Esq. 
Alan    Exelrod,    Esq. 
Attorneys  for  the  Mexican- American  Legal  Defense 

and  Educational  Fund,  Inc., 

Amicus  Curiae. 

Affidavit  of  Oscar  ^A'illiams 
State  of  California 
County  of  San  Francisca,  ss: 

I,  OSCAR  WILLIAMS,  being  first  duly  sworn,  depose  and  say : 
1.  I  am  a  member  of  the  Bar  of  the  State  of  California  and  am  the  Di- 
rector of  the  Equal  Employment  Opportunity  Commission  (EEOC) — Title 
VII  Project  of  the  San  Francisco  Lawyers'  Committee  for  Urban  Affairs 
(S.F.  Committee).  The  S.F.  Committee  is  an  affiliate  of  the  Lawyers'  Com- 
mittee for  Civil  Rights  Under  Law  (National  Committee),  a  non-profit,  tax- 
exempt  organization  formed  in  1963  at  the  request  of  President  Kennedy.  The 
National  Committee  has  continued  its  activities  at  the  request  of  every  suc- 
ceeding President.  The  National  Committee's  purpose  is  to  mobilize  the  legal 
measures  and  the  moral  force  of  the  nation's  lawyers  to  defend  and  uphold 
the  civil  and  constitutional  rights  of  the  nation's  racial  minorities  and  other 
disadvantaged   citizens.   The   views   expressed   herein,    however,    are   my   own, 
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growing  out  of  my  experience  as  Director  of  the  EEOC  Project  in  San  Fran- 
cisco. 

2.  The  EEOC  Project  began  in  San  Francisco  in  November,  1971.  My 
primary  duty,  as  Director  of  the  Project,  is  to  secure  members  of  the  private 
bar  to  represent  persons  who  have  filed  charges  of  employment  discrimina- 
tion witli  the  Equal  Employment  Opportunity  Commission  (Commission)  and 
in  which  the  Commission  has  been  unable  to  effect  a  successful  resolution. 
These  cases  all  arise  under  Title  VII  of  the  Civil  Rights  Act  of  1964.  Nearly 
all  of  them  are  cases  in  which  the  Commission  has  found  reasonable  cause 
to  believe  that  discrimination  is  taking  place. 

3.  As  with  most  undertakings  of  this  type,  numerous  problems  have  been 
encountered  in  attempts  to  involve  more  members  of  the  private  bar  in 
Title  VII  practice.  Because  many  of  the  larger  law  firms  represent  employers 
and  unions  against  whom  charges  of  job  discrimination  have  been  filed,  the 
vast  majority  of  attorneys  who  accept  cases  through  the  Project  are  either 
members  of  smaller  firms  or  are  sole  practitioners.  Because  of  limited  re- 
sources, many  attorneys  in  this  category  have  been  reluctant  to  take  Title 
VII  cases  in  which  attorney's  fees,  if  forthcoming  at  all.  may  be  months  or 
years  in  the  future.  Basically,  it  has  been  my  experience  that  reasons  given 
for  reluctance  or  refusal  to  accept  Title  VII  cases  by  members  of  the  pri- 
vate bar  in  the  San  Francisco  area  fall  into  three  (3)  main  categories: 
(a)  Lack  of  experience  in  Title  VII  litigation;  (b)  Inability  of  the  client 
and/or  the  attorney  to  finance  anticipated  costs  of  discovery;  and  (c)  The 
contingency  of  the  fee  and  concern  as  to  whether  adequate  attorney's  fees 
will  be  awarded  in  cases  where  plaintiffs  prevail. 

4.  In  efforts  to  counter  these  objections,  we  have:  (a)  Conducted  training 
seminars  and  offered  on-going  assistance  to  attorneys  accepting  cases  through 
the  Project;  (b)  Sought  to  obtain  funds  to  defray  costs  of  discovery  in 
selected  cases;  and  (c)  Emphasized  to  attorneys  that  the  Court  will  effectu- 
ate what  I  believe  to  be  the  legislative  intent  by  awarding  attorney's  fees 
which  will  adequately  compensate  them  for  their  services  in  Title  VII  cases. 

5.  Under  these  circumstances,  respon.se  of  the  private  bar  has  been  cred- 
itable, and  attorneys,  in  some  instances,  have  accepted  Title  VII  cases  at 
some  personal  financial  sacrifice.  Response,  however,  has  been  less  than 
enthusiastic. 

6.  Recently,  I  was  contracted  by  plaintiffs'  attorneys  during  settlement 
negotiations  in  two  (2)  unrei>orted  Title  VII  cases  filed  in  Federal  District 
Court  for  the  Northern  District  of  California :  Whittley  v.  Fairchild  Semi- 
conductor and  Fairchild  Camera  and  Instrument  Corp.,  C-71-1927  RFP,  and 
Atwood  V.  Bekins  Moving  and  Storage  Co.,  C-71-2115  RFP.  In  both  cases, 
I  was  personally  aware  that  the  settlement  agreement  provided  for  attor- 
ney's fees  to  plaintiffs'  attorneys  based  upon  an  hourly  rate  of  one  hundred 
dollars  ($100.00)  and  1  was  unaware  that  the  total  fee  in  Whittley  was  fifty 
thousand  dollars  (.$50,000).  (The  minimum  fee  schedule  in  San  Francisco 
is  fifty  dollars  ($50.00)  hourly).  Subsequent  to  the  circulation  of  information 
concerning  the  award  of  one  hundred  dollars  ($100.00)  hourly  attorneys' 
fees  in  these  two  cases,  I  can  only  say  that  there  has  been  a  marked  in- 
crease by  private  counsel  in  seeking  to  obtain  Title  VII  cases  through  the 
Project 

7.  For  the  first  time  since  the  inception  of  the  Project,  I  now  regularly 
receive  inquiries  from  attorneys  requesting  Title  VII  cases  through  the 
Project.  And,  again  for  the  first  time,  we  now  have  more  attorneys  who 
are  prepared  to  accept  cases  than  cases  available.  It  has  been  stated  to  me 
on  several  occasions  by  attorneys  that  this  increased  interest  in  Title  VII 
cases  is  the  direct  result  of  knowing  about  the  attorney's  fees  in  the  settle- 
ments in  Whittley  and  Atwood.  This  reaction  has  demonstrated  conclu- 
sively to  me  that  adequate  attorney's  fees  in  Title  VII  cases  are  crucial 
toward  involving  more  members  of  the  private  bar  in  such  litigation.  If 
the  goals  of  equal  opportunity  in  employment  are  ever  to  be  realized,  this 
increasing  involvement  of  private  attorneys   is  absolutely   necessary. 

Oscar  Williams,  Affiant. 

Subscribed  and  sworn  to  before  me  this  14th  day  of  September,  1972. 

Helen  Chodack, 

Notary  Public. 
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Declaration  of  Mailing 

I,  the  undersigned,  say:  I  am.  and  was  at  all  time  herein  mentioned,  a 
citizen  of  the  United  States,  County  of  San  Francisco,  State  of  California, 
over  the  age  of  18  jears  and  not  a  party  to  tlie  within  action  or  proceeding; 
that  my  business  address  is  433  Turk  Street,  San  Francisco,  California  94102; 
that  on  the  date  set  forth  below.  I  enclosed  two  true  copies  of  the  attached 
Brief  Amicus  Curiae  in  a  separate  envelope  for  each  of  the  persons  named 
below,  addressed  as  set  forth  immediately  below  the  respective  names,  as 
follows ; 

David  J.  Heinsma,  Esq., 

2900  First  National  Bank  Building. 

Atlanta,  Ga.  30303. 

Vincent  L.  Sgrosso,  Esq., 
1245  Hurt  Building, 
Atlanta,  Ga.  30303. 

Sylvia  Roberts,  Esq., 
Post  Office  Box  30S1. 
Baton  Rouge,  La.  70821. 
Each  said  envelope  was  sealed  and  with  postage  thereon  fully  prepaid  as 
first-class   mail :    I    deposited    the    same    on    the    date   set    forth    below,    in    a 
mailing   facility    regularly   maintained   by    the    United    States    Post    Office    De- 
partment for  the  mailing  of  letters. 

I   declare  under  penalty  of  perjury  that  the  foregoing  is  true  and  correct. 
Executed  on  September  15,  1972,  at  San  Francisco,  California. 

TiLLiE  A.  Lee,  Declarant. 


U.S.  COURT  OF  APPEALS  FOR  THE  FIFTH  CIRCUIT 

No.  72-1075 

Mrs.  Lorena  W.  Weeks,  plaintiff,  v. 

Southern  Bell  Telephone  &  Telegraph  Co.,  defendant-appellee, 
Sylvia  Roberts,  Counsel  for  Lorena  W.  Weeks,  appellant. 

brief  in  support  of  petition  for  rehearing  and  petition  for  rehearing  en 
banc  on  behalf  of  the  women's  equity  action  league,  amicus  curiae 

What  is  basically  at  issue  in  this  appeal  and  petition  for  rehearing  is  the 
policy  question  of  whether  or  not  this  Court  wants  to  go  on  record  as  say- 
ing in  effect  by  the  amount  of  attorney's  fee  awarded  that  sex  discrimina- 
tion cases  under  Title  VII  are  less  important  than  race  discrimination  cases 
under  the  same  law. 

Decision  of  this  policy  question  so  as  to  downgrade  the  importance  of 
eliminating  sex  discrimination  in  employment  would  be  contrary  to  the  posi- 
tion taken  by  other  Federal  Courts,  such  as  the  Third  Circuit  Court  of 
Appeals  in  Rosen  v.  Public  Service  Electric  d  Gas  Co.,  409  F.2d  775  (3d  Cir. 
1969),  where  the  Court  stated:  "We  do  not  make  the  distinction  .  .  .  that 
discrimination  on  account  of  sex  is  any  less  reprehensible  or  any  less  pro- 
tected than  discrimination  because  of  race."  Se  also  Local  186,  International 
Pulp,  Sulfite  &  Paper  Mill  Workers  v.  Minnesota  Mining  d  Mfg.  Co.,  304  F., 
Supp.  1284,  1287,  1289   (N.D.  Ind.  1969). 

We  submit  that  aflSrmance  of  the  District  Court's  award  in  this  case  is 
giving  sex  descrimination  cases  a  "back  seat"  in  the  Fifth  Circuit  in  com- 
parison with  recent  race  discrimination  cases  such  as  Clark  v.  American 
Marine  Corp.,  320  F.  Supp.  709  (S.D.  La  1970),  aff'd.  per  curiam  437  F.2d 
959  (5th  Cir.  1971),  where  the  Court  awarded  a  fee  of  $20,000,  and  Peters 
v.  Missouri  Pacific  Ry.  Co.,  3  FEP  Cases  793  (E.D.  Tex.  1971),  where  the 
Court-awarded   attorney's   fee   was   $44,000. 

Judge  Wisdom  in  dissenting  recognized  that  such  a  result  on  a  policy- 
setting  question  is  unjustified  and  "does  not  reflect  .  .  .  the  importance  of 
the  case  in  the  cause  of  non-discrimination  against  working  women."  If  the 
majority  two  Judges  on  the  panel  deciding  this  Appeal  considered  the  time 
factor  of  doubtful  value  in  determining  attorney's  fees,  greater  empha.sis 
should  have  been  given,  as  Judge  Wisdom  asserted,  to  the  fact  that  this 
was  a  case  of  first  impression ;  to  the  novelty  and  difficulty  of  the  legal 
issues  involved  in  the  case ;  and  to  the  significance  of  the  result. 

For  these  reasons,  we  support  Api>ellant  Sylvia  Roberts'  Petition  for  Re- 
hearing and  Petition  for  Rehearing  En  Banc. 

Respectfully  submitted, 

Ruth  M.  Ferrell, 
Attorney   for   Women's   Equity 
Action  League,  Amicus   Curiae. 

Senator  Tunney.  Our  next  witness  is  Mr.  Phillip  J.  Mause.  Mr. 
Mause  is  an  attorney  and  author. 

STATEMENT  OF  PHILLIP  J.  MAUSE,  ATTORNEY  AND  AUTHOR, 

WASHINGTON,  B.C. 

Senator  Tunney.  Mr.  Mause,  would  you  be  able  to  summarize  your 
written  statement,  which  will  be  included  in  the  record  in  full. 

The  reason  I  suggest  that,  if  you  read  the  whole  thing  I  am  not 
going  to  be  able  to  ask  you  questions,  and  I  would  like  to  be  able 
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to  ask  questions.  So  if  you  could  summarize  in  maybe  10  minutes,  your 
opening  remarks,  then  I  could  get  into  some  questions  with  you. 

Mr.  Mause.  Sure. 

Senator  Tunney.  I  might  say  your  statement  has  been  read  already. 

Mr.  Mause.  My  statement  focuses  on  the  question  of  the  effects 
of  the  adoption  of  an  across-the-board  indemnity  system.  That  is, 
an  across-the-board  fee  shifting  system.  That  is,  a  system  in  which 
in  every  case  the  prevailing  party  would  recover  his  attorney's  fees 
from  the  losing  party. 

Although  I  conclude — and  I  will  try  to  explain  very  briefly  why — 
an  across-the-board  indemnity  system  would  be  undesirable  at 
the  present  time  in  the  United  States,  I  am  strongly  in  favor  of 
some  form  of  fee  shifting  in  the  area  of  public  interest  litigation. 
This  presents  very  difficult  questions  concerning  the  definition  of  what 
constitutes  public  interest  litigation  and  the  procedures  to  be  adopted 
for  determination  of  the  appropriate  fee.  I  think  these  problems  can 
be  overcome  and  I  think  it  is  an  area  in  which  action  is  very  im- 
portant. 

In  every  situation  in  which  Congress  creates  a  right  to  sue,  and 
in  many  in  which  a  right  to  sue  has  been  created,  careful  considera- 
tion should  be  given  to  the  possibility  of  awards  of  attorneys'  fees 
and  in  addition,  some  kind  of  discretion  should  be  vested  in  the 
Federal  judiciary  to  award  attorneys'  fees  in  other  situations,  on  the 
basis  of  criteria  created  by  Congress,  in  which  the  right  to  attorneys' 
fees  is  not  created  explicitly  by  statute. 

Shifting  to  the  main  area  of  my  testimony,  that  is,  the  effects  of 
an  across-the-board  indemnity  or  fee  shifting  system,  I  had  done 
some  work  while  I  was  at  the  Kennedy  School  of  Government  on 
a  grant  from  the  Russell  Sage  Foundation,  and  I  have  written  an 
article  in  the  area.  I  find  it  an  extremely  complicated  area,  and  an 
area  in  which  one  of  the  questions  which  is  frequently  raised  by 
authors  really  has  no  answer,  and  that  is,  whether  an  across-the-board 
fee  shifting  system  will  decrease  the  total  amount  of  litigation. 

Fee  shifting  has  often  been  suggested  as  a  remedy  for  court  con- 
gestion, on  the  assumption  it  would  decrease  litigation,  but  I  feel  that 
it  is  unclear  whether  this  would  occur.  As  the  discussion  on  pages  3 
and  4  of  my  testimony  indicates,  litigation  usually  results  from 
mutual  optimism,  that  is,  the  plaintiff  thinks  he  has  a  better  chance 
of  winning  than  the  defendant  estimates  the  plaintiff  has  a  chance 
of  winning.  A\Tien  the  fee  is  given  to  the  prevailing  party,  each 
party's  estimate  of  his  monetary  return  from  the  litigation  improves. 
If  parties  were  completely  risk  neutral,  indemnity  and  fee  shifting 
would  cause  parties  to  litigate  more  often. 

However,  people  do  not  function  that  way  and  a  phenomenon 
called  "risk  aversion"  characterize  most  people's  feelings  about 
money.  In  the  range  in  which  most  litigation  occurs,  people  of  mod- 
est means  are  quite  "risk  averse".  For  example,  many  people  would 
prefer  to  have  a  sure  $1,000  to  a  50  percent  chance  of  $2,000,  or 
they  would  not  pay  out  $1,000  to  have  a  50  percent  chance  of  re- 
ceiving $2,000.  Indemnity  spreads  out  the  impact  of  litigation,  that 
is,  it  makes  the  defeat  more  costly  and  makes  the  victory  more 
desirable  and  therefore  because  of  "risk  aversion"  there  may  be  some 
discouragement  of  litigation. 
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The  problem  is  even  more  complicated  because  different  individ- 
uals have  different  levels  of  risk  aversion.  It  is  very  likely,  for  ex- 
ample, that  General  Motors  is  "risk  neutral"  over  tremendous  ranges 
of  money  and  General  Motors  would  pay  a  little  bit  less  than  a  mil- 
lion dollars  to  have  a  50  percent  chance  of  getting  2  million  dollars. 
Individuals  of  modest  means  are  likely  to  be  more  risk  averse.  Thus, 
indemnity,  which  makes  litigation  riskier,  is  likely  to  put  individ- 
uals of  modest  means  at  a  disadvantage. 

It  is  simply  impossible  to  qualify  these  two  kinds  of  impacts  and 
determine  which  would  be  dominant  and  whether  there  would  be 
a  net  increase  or  decrease  of  litigation.  It  is,  however,  possible  to  saj' 
that  in  an  across-the-board  indemnity  system,  litigants  of  modest 
means  would  possibly  be  put  at  a  disadvantage  in  comparison  with 
litigants  of  tremendous  wealth. 

Other  affects  of  indemnity  are  that  it  is  likely  to  cause  both  sides 
to  spend  more  money  on  the  case,  both  because  there  is  a  greater  dif- 
ference between  winning  and  losing  when  there  is  fee-shifting  and 
because  a  party  is  not  certain  to  pay  the  costs  of  additional  litiga- 
tion. 

It  is  possible  that  an  across-the-board  indemnity  system  would 
discourage  certain  kinds  of  test  cases.  I  think  some  of  the  discussion 
today  indicates  that  the  characterization  of  litigation  as  frivolous 
or  in  bad  faith,  as  opposed  to  being  an  important  test  case  depends 
very  much  on  the  value  system  of  the  person  making  the  characteri- 
zation. One  person's  frivolous  litigation  is  another  person's  very  im- 
portant test  case. 

In  addition,  indemnity  would  raise  problems  of  administration, 
some  of  which  you  have  discussed  already  this  morning.  A  very  im- 
portant one  is  the  fee  determination  of  amount  of  indemnity.  In 
England  there  is  a  very  complicated  cost  taxing  system  which  itself 
is  quite  expensive  and  time  consuming.  There  would  be  a  question 
of  whether  security  for  costs,  including  attorneys'  fees,  would  be 
required.  I  think  the  answer  would  be  it  could  not  be  required  of 
litigants  who  are  financially  unable  to  post  it. 

There  is  the  very  difficult  question  of  the  relation  of  an  across-the- 
board  indemnity  of  class  actions.  If  you  lose  a  class  action,  would 
the  rule  be  that  every  member  of  the  class  would  have  to  chip  in 
and  pay  the  defendant's  attorneys'  fees?  If  so,  indeminity  would  dis- 
courage class  actions,  would  discourage  people  from  becoming  mem- 
bers of  classes  and  might  actually  have  the  effect  of  discouraging 
public  interest  litigation. 

I  think  some  of  the  areas  at  which  a  very  close  look  should  be  taken 
for  providing  indemnity — and  one  of  these  I  believe  is  especially 
important — are  listed  at  the  end  of  my  written  statement.  I  be- 
lieve in  the  small  claims  area,  because  fee-shifting  becomes  more 
and  more  important  as  the  attorneys'  fee  is  large  in  relation  to  the 
amount  at  issue,  indemnity  should  be  considered  and  perhaps  in  all 
small  claims  situations  indemnity  should  be  allowable  at  the  dis- 
cretion of  the  judge. 

I  feel  it  would  be  highly  desirable  for  at  least  discretionary  in- 
demnity to  be  awarded  to  successful  criminal  defendants.  The  events 
of  the  last  few  years  have  indicated  that,  although  some  ground- 
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less  criminal  prosecutions  have  ultimately  resulted  in  acquittals,  the 
defendants  have  been  forced  to  undergo  extreme  expense  and  ex- 
treme inconvenience  in  defending  themselves,  and  at  least  discretion 
in  the  trial  judge  should  be  created  to  award  indemnity  against  the 
Government,  in  such  cases. 

I  feel  that  in  the  public  interest  area  indemnity  already  exists 
under  statute  and  should  be  extended  to  create  a  discretionary  right 
of  courts  to  give  indemnity  under  certain  criteria  that  could  be  set 
forth  by  Congress. 

I  think  the  focus  should  be  on  the  creation  of  indemnity  in  a 
variety  of  situations,  a  limited  form  of  indemnity,  rather  than  the 
debate  about  whether  indemnity  across  the  board  should  be  adopt- 
ed. I  feel  that  at  this  point  across-the-board  indemnity  would  be 
premature. 

Another  alternative  in  public  interest  litigation,  and  it  could  be 
a  discretionary  alternative,  would  be  indemnity  by  the  State,  even 
in  those  cases  in  which  the  State  was  not  a  party.  It  could  be  dis- 
cretionary with  the  trial  judge  whether  to  indemnify  the  successful 
plaintiff  from  the  defendant's  funds  or  by  the  Government. 

I  am  sorry  that  I  wasn't  able  to  give  you  a  definite  answer  con- 
cerning the  impact  of  an  across-the-board  indemnity  system  on  the 
volume  of  litigation.  I  feel  without  further  data,  it  is  impossible  to 
do  so.  I  do  feel,  however,  that  indemnity  is  a  remedy  which  should 
be  extended  in  some  of  the  variety  of  situations  I  have  set  forth. 

[The  testimony  resumes  at  page  1209.  Mr.  Mause's  prepared  state- 
ment follows :] 

Statement  of  Philip  .7.  Mause 

I  am  grateful  for  this  opportunity  to  testify  concerning  an  area  wliich  has 
been  of  great  interest  to  me.  My  testimony  will  reflect  a  law  review  article 
I  have  written  which  is  attached  as  an  api>endix  to  this  statement,  and  work 
I  did  while  at  the  .John  F.  Kennedy  School  of  Government,  at  Harvard  Uni- 
versity, on  a  grant  from  the  Russell  Sage  Foundation  and  a  development 
leave  from  the  University  of  Iowa.  I  hope  to  submit  a  paper  based  upon 
this  work  to  the  Kennedy  School,  and  I  will  forward  the  completed  paper 
to  the  committee  when  the  work  is  finished. 

I  think  I  should  state  at  the  outset  that  my  work  has  not  led  to  any 
definitive  answer  to  the  question  of  whether  the  adoption  of  a  system  in 
which  the  prevailing  party  obtains  his  attorneys'  fee  from  the  defeated  party 
in  litigation  (a  system  which  I  will  call  hereafter  the  "indemnity  system") 
will  increase  or  decrease  the  total  number  of  cases  brought  to  trial  in  the 
United  States.  As  I  will  point  out,  the  considerations  are  simply  too  com- 
plex for  a  definitive  answer  to  this  problem  without  the  benefit  of  field 
research  concerning  the  behavior  of  litigants.  On  the  other  hand,  I  think 
it  is  possible  to  identify  some  of  the  effects  the  adoption  of  indemnity  is 
likely  to  have,  to  identify  various  administrative  problems  that  an  indemnity 
system  would  create,  and  to  suggest  certain  limited  areas  in  which  the  ap- 
plication of  indemnity  might  be  desirable. 

Many  of  my  conclusions  are  based  upon  rather  complicated  mathematical 
models.  I  have  decided  not  to  burden  you  with  these  today,  but  to  rely 
primarily  upon  description.  I  will  use  one  very  oversimplified  mathematical 
model  at  the  outset,  and  I  request  your  indulgence  in  bearing  with  me  while 
I  discuss  it. 

I.   THE  IMPACT  OF   INDEMNITY   ON    TOTAL   VOLUME   OF   LITIGATION 

In  order  to  better  understand  the  complelxity  of  this  problem,  I  think  it 
is  useful  to  start  with  a  very  simple  example  and  to  try  to  understand  the 
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motivations  of  litigants  in  tliis  admittedly  grossly  oversimplified  mathe- 
matical model.  Let  us  assume  that  "P"  (plaintiff)  has  a  possible  action  against 
"D"  (defendant).  If  successful,  "P"  will  receive  $10,000.  If  unsuccessful,  "P" 
will  receive  nothing.  Each  side  must  pay  $2,000  to  its  respective  lawyer  if 
the  case  goes  to  trial.  If  a  settlement  is  reached,  no  legal  fees  will  be  in- 
curred. "P"  believes  he  has  a  70%  chance  of  winning.  "D"  believes  that 
"P"  only  base  a  40%  chance  of  winning. 

We  can  express  the  value  that  the  respective  parties  place  upon  "P's" 
claim  in  terms  of  a  concept  used  in  decision  analysis  known  as  Estimated 
Monetary  Value.  The  Estimated  Monetary  Value  is  the  average  dollar  yield 
if  the  situation  was  repeated  over  and  over  again  and  "P"  won  as  often  as 
his  probability  estimate  would  indicate.  For  "P"  the  Estimated  Monetary 
Value  of  his  claim  is  .7  x  $10,000  minus  $2,000  or  a  total  of  $5,000.  For 
''D"  the  estimated  loss  is  .4  x  $10,000  plus  $2,000  or  $6,000.  If  both  "P"  and 
"D"  act  according  to  their  Estimated  Monetary  Value  or  loss,  "D"  would 
be  willing  to  settle  by  paying  any  amount  up  to  $6,000  rather  than  have  the 
case  go  to  court.  "P"  would  be  willing  to  settle  for  any  amount  exceeding 
$f),000  rather  than  having  the  case  go  to  court.  In  this  situation,  it  is  likely 
that  a  settlement  will  be  reached  between  "P"  and  "D"  some  place  between 
$5,000  and  $6,000. 

Under  indemnity,  "P's"  estimated  value  changes.  He  now  no  longer  has 
to  pay  a  sure  $2,000  to  his  attorney.  Rather,  his  estimated  value  now  con- 
sists of  .7  X  $10,000  minus  the  chance  of  having  to  pay  both  attorney's  fees 
(.3)  X  $4,000  (or  $1,200).  Thus,  "P's"  total  monetary  value  for  the  claim 
is  $5,800.  The  defendant's  monetary  loss  also  changes.  He  now  estimates  his 
loss  at  .4  X  $10,000  plus  his  chance  of  having  to  pay  both  attorney's  fees 
(.4)  X  $4,000  (or  $1,600)  adding  up  to  a  total  estimated  loss  of  $5,600. 
The  plaintiff  will  not  settle  for  less  than  $5,800;  the  defendant  will  litigate 
the  case  rather  than  pay  any  more  tlian  $5,600.  Thus,  without  knowing  any 
more,  we  can  assume  that  the  parties  will  litigate. 

I  have  developed  formulas  which  indicate  that  indemnity  will  tend  to 
increase  the  plaintiffs  estimated  gain  and  decrease  the  defendant's  estimated 
loss  and  therefore  increase  the  number  of  cases  in  which  the  plaintiff's  esti- 
mated gain  (the  figure  below  which  the  plaintiff  is  unlikely  to  settle)  ex- 
ceeds the  defendant's  estimated  loss  (the  amount  of  money  above  which  de- 
fendant is  unlikely  to  settle). 

Based  upon  this  information  alone,  one  would  tend  to  conclude  that  in- 
demnity would  increase  the  incidence  of  litigation  and  discourage  settle- 
ment. Unfortunately,  the  behavior  of  human  beings  cannot  be  expressed  in 
the  simple  model  that  I  have  presented  here.  There  are  a  number  of  other 
factors  which  have  an  impact  upon  the  decision  of  parties  to  litigate  or  to 
settle. 

1.  Risk  aversion. — The  concept  of  "risk  aversion"  has  frequently  been  used 
in  the  disciplines  of  Decision  Analysis  and  Operations  Research.  Risk  aver- 
sion is  the  tendency  of  people  to  prefer  a  sure  benefit  to  a  probability  of  a 
larger  benefit — even  when  the  Estimated  Monetary  Value  of  the  probability 
is  equal  to  or  greater  than  the  sure  benefit  (for  example,  I  may  prefer 
$50,000  to  the  opportunity  to  receive  $100,000  if  a  coin  which  is  flipped 
comes  out  heads).  Risk  aversion  will  always  tend  to  promote  settlement  and 
indemnity  may  increase  this  effect.  This  is  because  indemnity  "spreads  out" 
the  possible  outcomes  of  litigation  by  making  defeat  more  disastrous  and 
victory  more  attractive.  This  "spreading  out"  increases  the  impact  of  risk 
aversion.  It  is  impossible,  without  more  data,  to  determine  whether  risk 
aversion  will  compensate  for  the  effect  I  have  described  above  and  result 
in  indemnity  actually  decreasing  the  incidence  of  litigation. 

This  problem  is  complicated  by  the  likelihood  that  different  individuals 
and  organizations  which  litigate  have  different  levels  of  risk  aversion  over 
different  ranges  of  money.  It  is  very  likely  that  large  institutional  ligitants 
are  not  extremely  risk  averse.  On  the  other  hand,  individuals  of  modest 
means  may  be  highly  risk  averse.  Thus,  indemnity  may  place  the  litigant 
of  modest  means  at  a  substantial  disadvantage  dealing  with  an  institutional 
litigant.  In  fact,  it  is  my  opinion  that  one  of  the  serious  drawbacks  of 
indemnity  is  the  danger  that  it  will  place  litigants  of  modest  means  at  a 
disadvantage  due  to  the  impact  of  risk  aversion. 
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2.  Mare  careful  probability  assessments. — In  the  example  above,  each  party 
made  an  assessment  of  the  likelihood  of  a  plaintiff's  recovery  in  determin- 
ing the  range  in  which  settlements  would  be  acceptable.  This  determination 
may  be  made  more  carefully  if  the  danger  of  an  incorrect  assessment  is 
greater.  Thus,  without  indemnity,  a  plaintiff  whose  lawyer  is  on  a  contin- 
gent fee  may  not  carefully  estimate  the  chance  of  victory  because  he  loses 
nothing  if  he  is  defeated.  If  indemnity  is  adopted,  a  plaintiff  might  more 
carefully  strive  to  predict  the  probability  of  victory  with  precision.  This  may 
have  the  effect  of  promoting  settlements  by  forcing  each  side  to  investigate 
more  thoroughly  the  likelihood  of  various  outcomes  of  litigation  before  liti- 
gation is  commenced. 

Without  more  sijecific  data  concerning  risk  aversion  and  the  effect  of  in- 
demnity on  probability  a.ssessments  it  is  impossible  to  determine  the  net 
impact  of  indemnity  on  the  incidence  of  litigation.  On  the  other  hand,  the 
relevance  of  risk  aversion  points  out  an  important  consideration — the  prob- 
ability that  indemnity  will  dampen  or  discourage  litigation  on  the  part  of 
those  of  modest  means. 

II.   OTHER   EFFECTS   OF   INDEMNITY 

1.  Cases  which  are  settled  under  either  system. — Indemnity  will  affect  the 
size  of  the  settlement  in  cases  which  are  settled  under  either  system.  Thus, 
if  one  party  owes  another  party  $10,000  and  both  parties  are  ab.solutely  cer- 
tain that  $10,000  will  be  recovered  if  the  case  goes  to  court,  without  indem- 
nity a  debtor  may  be  able  to  i)ersuade  the  creditor  to  accept  some  amount 
less  than  $10,000  rather  than  bring  the  case  to  court  and  wind  up  with 
$10,000  minus  his  attorneys'  fee.  Under  indemnity,  this  would  be  less  likely 
to  occur  and  the  settlement  would  be  more  likely  to  approximate  $10,000. 

In  addition,  indemnity  would  cause  those  litigants  who  are  more  risk 
averse  to  accept  lower  settlements  than  those  who  are  less  risk  averse.  This 
again  might  result  in  settlements  relatively  disadvantageous  to  citizens  of 
modest  means. 

2.  Indemnity  may  lead  both  sides  to  spend  more  on  litigation  once  a  case 
is  comimenced. — Economic  analysis  would  indicate  that  a  party  will  spend 
money  on  litigation  until  the  point  at  which  the  marginal  benefit  equals  the 
marginal  cost.  But  under  indemnity,  a  party  does  not  necessarily  have  to  pay 
for  his  own  litigation  exi>enses :  he  may  be  able  to  obtain  compensation  for 
such  expenses  from  the  other  side  if  he  is  successful.  Thus,  indemnity  may 
make  parties  more  likely  to  spend  more  money  in  order  to  increase  the 
probability  of  victory,  all  the  while  realizing  that  they  may  not  have  to 
pay   for  these  additional  exi>enses. 

3.  The  discouragement  of  test  cases.— It  is  at  least  likely  that  many  cases 
are  brought  with  less  than  an  even  chance  of  success  because  of  the  party's 
desire  to  establish  an  important  principle.  These  test  cases  might  be  dis- 
couraged if  litigants  knew  in  advance  that  they  would  have  to  pay  the 
attorneys'  fee  of  the  opposing  side  in  the  event  they  lost.  It  should  be  noted 
that  this  phenomenon  is  similar  to  a  frequently  cited  advantage  of  indem- 
nity systems — the  discouragement  of  "frivolous"  litigation.  It  should  be 
obvious  that  an  important  value  judgment  is  contained  in  this  characteriza- 
tion— one  mans  "frivolous"  litigation  may  be  another  man's  important  "test 
case." 

III.    PROBLEMS    IN    THE    ADMINISTRATION    OF    INDEMNITY 

1.  Determination  of  the  amount  of  indemnity. — It  is  unlikely  that  indemnity 
could  ever  be  administered  in  a  way  in  which  one  side  would  be  simply 
forced  to  pay  the  total  attorneys'  fees  of  the  other  side.  Instead,  the  loser's 
liability  would  probably  be  limited  to  "reasonable  fees."  In  England,  this 
has  led  to  a  complicated  "taxing"  procedure  which  is  expensive  and  time- 
consuming  in  itself — ^an  effort  to  determine  which  of  a  party's  fees  are 
reasonable  and  therefore  taxable  to  the  loser.  Some  such  procedure  would 
have  to  accompany  the  adoption  of  indemnity  in  the  United  States. 

2.  Security  for  costs. — If  a  defendant  were  allowed  to  demand  that  a  plain- 
tiff post  security  for  his  probable  liability  for  attorneys'  fees  before  bringing 
suit,  the  courthouse  door  would  be  shut  to  many  litigants.  But,  unless  this 
were  allowed,  many  successful  defendants  would  be  empty-handed  when  they 
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attempted  to  obtain  indemnity  from  plaintiffs  who  were  financially  unable 
to  provide  it.  I  am  sure  that  this  dilemma  would  be  resolved  against  the 
requirement  of  security  for  costs— at  least  in  those  cases  in  which  the  plain- 
tiff is  indigent  or  economically  unable  to  post  such  security. 

3.  Relation  of  indemnity  to  class  actions. — Consistently  applied,  an  across- 
the-board  indemnity  system  would  require  the  plaintiffs  in  a  losing  class 
action  to  pay  the  attorney's  fees  of  the  successful  defendants.  If  all  mem- 
bers who  had  decided  to  remain  in  the  class  were  as.sessable  it  would  seem 
that  the  desire  of  prospective  class  members  to  join  a  class  would  be  lessened. 
In  addition,  it  would  seem  that  requirements  for  notice  in  class  actions  would 
become  more  strict  if  class  membership  implied  possible  liability  for  the 
defendant's  attorney's  fees. 

IV.    SOME    POSSIBLE   AREAS    FOR   THE   LIMITED    APPLICATION    OF    INDEMNITY 

I  tend  to  be  skeptical  and  feel  that  it  is  not  desirable  for  indemnity  to 
be  applied  to  all  forms  of  civil  (and  possibly  criminal)  litigation.  On  the 
other  hand,  I  would  strongly  support  its  adoption  in  specific  areas.  We  already 
have  indemnity  in  many  areas  of  the  law — usually  created  by  statute.  More 
experience  with  its  operation  might  help  us  to  reach  a  more  intelligent  conclu- 
sion concerning  the  desirability  of  its  adoption  across  the  boards.  The  fol- 
lowing is  a  short  and  admittedly  incomplete  list  of  some  areas  in  which 
consideration   should  be   given   to   the   adoption   of  limited   indemnity: 

1.  Small  claims.— The  importance  of  indemnity  increases  dramatically  when 
the  attorneys'  fees  are  large  in  relation  to  the  amount  at  issue.  Indeed,  under 
the  American  system,  some  small  claims  become  virtually  unenforceable  be- 
cause of  the  costs  of  recovery.  I  would  suggest  that  in  any  area  in  which 
small  monetary  amounts  are  at  issue  (for  example,  voting  rights)  indemnity 
be  considered.  Likewise,  it  is  conceivable  that  an  across-the-board  applica- 
tion of  indemnity  to  all  small  claims  (for  example,  all  claims  in  which  a 
plaintiff  demands  less  than  $1,000)  might  be  desirable.  Perhaps,  it  may  be 
more  desirable  to  limit  indemnity  in  such  situations  to  the  discretion  of  the 
trier  of  fact. 

2.  Criminal  cases.— Although  indemnity  against  an  unsucce.ssful  defendant 
might  raise  serious  constitutional  questions  (conditioning  the  right  to  raise 
a  defense  upon  assumption  of  the  risk  of  paying  the  Government's  expenses), 
it  may  be  desirable  to  allow  at  least  discretionary  indemnity  in  favor  of  suc- 
cessful criminal  defendants.  Certainly,  the  events  of  the  last  few  years  have 
evidenced  at  least  the  possibility  of  bad  faith  in  certain  criminal  prosecu- 
tions. If  a  trial  judge  were  to  be  given  the  discretion  to  award  attorneys' 
fees  to  the  successful  defendant  such  prosecutions  might  be  discouraged  and, 
even  if  not  discouraged,  would  result  in  less  disastrous  consequences  to  the 
innocent  defendants. 

3.  ''Public  interest''  litiffatiton.—Many  statutes  creating  the  right  to  sue  m 
recent  years  have  included  indemnity  provisions.  Congress,  when  it  creates 
the  right  to  sue,  should  always  consider  the  possibility  of  providing  indem- 
nity in  favor  of  the  successful  litigant.  It  is  beyond  the  scoi>e  of  my  testi- 
mony to  catalog  the  areas  in  which  this  is  appropriate,  but  they  are  numer- 
ous. . 

4.  The  "tender  offer''  system. — One  variation  on  indemnity  suggestetl  in  a 
relevant  law  review  article  which  may  be  of  interest  is  the  following:  At 
any  time  before  a  case  came  to  trial  a  plaintiff  coiUd  lower  the  amount 
stated  in  his  complaint  to  any  amount  in  his  discretion.  In  addition,  the 
defendant  could  submit  to  the  court  an  offer  of  a  certain  amount  of  pay- 
ment to  the  plaintiff.  If  the  verdict  was  below  the  defendant's  offer,  indemnity 
would  be  granted  in  favor  of  the  defendant.  If  the  verdict  was  greater  than 
the  plaintiff's  demand,  indemnity  would  be  granted  in  favor  of  the  plaintiff. 
If  the  verdict  fell  below  the  plaintiff's  demand,  but  above  the  defendant's 
»)ffer,  each  side  would  pay  his  own  attorney.  This  system  might  encourage 
settlement,  and  would  give  raise  to  an  interesting  "game"  between  the  plain- 
tiff and  the  defendant  before  the  trial.  The  paper  which  I  am  preparing  for 
the  Kennedy  School  will  contain  a  further  discussion  of  the  possible  impact 

if  this  type  system.  ,      ,      .       ,, 

5.  Indemnity  in  the  judge's  discretion. — One  variation  might  be  to  allow 
the  judge  complete  discretion  to  award   indemnity    (for  example,   "when   the 
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awarding  of  indemuity  to  the  prevailing  party  would  further  justice").  This 
would  give  the  judge  immense  power  and  might  lead  to  abuses.  On  the  other 
hand,  experimentation  with  this  in  a  given  jurisdiction  might  lead  to  a 
better  understanding  of  the  considerations  which  should  govern  the  award 
of  indemnity.  It  should  be  noted  that  there  is  now  considerable  exx)erience 
with  discretionary  indemnity  under  various  federal  statutes  (for  example, 
the  Public  Accommodations  Act). 

6.  Indemnity  hy  the  State. — It  may  be  desirable  in  some  situations  to  allow 
the  prevailing  party  to  be  indemnilied  by  the  state  rather  than  by  the  losing 
party.  Once  again,  this  alternative  should  be  considered  by  Congress  when- 
ever it  creates  a  new  right  to  sue  on  behalf  of  the  public. 

I  hope  I  have  not  simply  muddied  the  waters  in  this  area.  I  feel  it  is  an 
area  of  important  public  concern  and  an  area  in  which  the  Bar's  lack  of 
interest  has  been  disapiwinting.  I  also  must  express  my  opinion  that  an 
adoption  of  an  aeross-the-boards  indemnity  system  in  the  Unitetl  States  at 
this  time  would  be  undesirable.  I  feel  that  the  greatest  danger  is  the  pos- 
sible dami>ening  effect  that  it  might  have  on  the  willingness  of  citizens  of 
modest  income  to  litigate  their  grievances  in  court.  On  the  other  hand,  I 
think  there  are  a  number  of  forms  of  limited  indemnity  which  are  extremely 
interesting  and  worthy  of  further  consideration.  I  also  think  that  indemnity 
should  be  considered  by  Congress  whenever  a  new  right  to  sue  is  created — 
especially  in  tlie  public  interest  area. 

Thank  you  for  your  attention  to  my  remarks. 

Senator  Tunney.  Your  model  on  page  4,  which  states — "under 
indemnity,  'P's'  estimated  value  changes.  He  no  longer  has  to  pay 
a  sure  $2,000  to  his  attorney — deals  only  with  cases  where  there  is 
an  expectation  of  monetary  recovery,  does  it  not? 

Mr.  JNIause.  That  is  correct. 

Senator  Tunney.  And  you  presume  that  the  winning  party,  plain- 
tiff or  defendant,  will  have  his  fees  paid  by  the  loser  ? 

Mr.  Mause.  That  is  correct. 

Senator  Tunney.  While  I  assume  this  would  call  for  a  guess,  can 
you  tell  the  committee  what  the  effect  indemnity,  as  you  call  it, 
would  have  on  the  number  of  injunctive  suits?  Would  it  promote 
settlement  or  litigation  ? 

Mr.  Mause.  I  suppose  you  could — and  I  know  my  friends  in  de- 
cision analysis  and  operations  research  would  be  quick  to  do  this — 
would  say  an  injunction  suit  is  really  just  like  a  damage  action 
and  you  can  put  a  dollar  value  on  the  injunction.  I  think  that  is  a 
very  difficult  thing  to  do  and  I  think  it  would  be  a  difficult  thing 
to  create  a  mathematical  model  for. 

I  would  tend  to  think  there  might  be  a  tendency  to  increase  liti- 
gation, because  the  same  conceptual  situation  would  occur,  that  is, 
the  litigation  is  caused  by  mutual  optimism,  each  side  assuming  it 
has  a  better  chance  than  the  other  side's  characterization  of  its 
chance  and  therefore  assuming  that  it  is  less  likely  to  pay  both  at- 
torneys' fees  in  the  case  indemnity  is  required. 

Senator  Tunney.  How  about  injunctive  suits  against  the  Federal 
Government  or  State  governments? 

Mr.  ]Mause.  I  think  it  is  hard  to  use  these  mathematical  models  to 
determine  why  large  bureaucracies  decide  to  sue  rather  than  settle  a 
certain  case,  because  the  man  making  the  decision  is  not  having  the 
attorneys'  fees  taken  out  of  his  own  pocket. 

I  certainly  think  one  way  indemnity  awards,  indemnity  for  plain- 
tiffs, would  obviously  encourage  litigation.  Whether  the  threat  of 
having  to  pay  the  Government  some  amount  which  represents  the 
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Government's  cost  for  defending  an  injunction,  if  one  were  unsuc- 
cessful, whether  that  would  discourage  litigation  more  than  the 
other  amount  would  encourage  it  is,  as  an  overall  effect,  impossible 
to  say.  I  think  there  are  a  number  of  cases  now,  however,  in  which 
parties  have  relatively  sure  claims,  that  is,  have  very  strong  claims 
on  which  they  put  very  high  percentage  chance  of  recovery  which 
they  cannot  bring,  because  of  the  failure,  the  inability  to  obtain  at- 
torneys' fees. 

So  there  are  certain  cases  in  which  parties  feel  they  have  a  very 
strong  chance  now  which  are  not  being  brought,  which  would  be 
brought  if  there  were  indemnity. 

Senator  Tunney.  Aren't  there  factors  beyond  economics  which 
often  go  into  the  decision  to  litigate,  such  as  moral  conviction  or 
raising  a  public  issue  to  high  visibility? 

Mr.  Mause.  Definitely.  And  these  models  are  necessarily  extremely 
oversimplified.  The  point  I  wanted  to  make,  even  using  these  very 
simple  mathematical  models,  the  question  is  ambiguous.  There  are 
a  great  variety  of  reasons  people  litigate.  I  think  some  people  may 
even  be  pathological  litigators  and  seek  litigation  as  an  alternative 
to  psychoanalysis.  It  would  be  very  hard  to  work  these  things  into 
a  mathematical  model. 

Senator  Tunney.  On  page  6  of  your  testimony  you  state  that 
indemnity,  at  least  across  the  board,  would  place  the  individual  of 
modest  means  at  a  disadvantage  in  dealing  with  the  institutional 
litigant  because  of  risk  aversion.  Could  you  explain  that  a  little 
bit  more  fully  and  how  this  would  work  if  the  relief  sought  is  in- 
junctive? 

Mr.  Mause.  If  the  relief  sought  were  injunctive,  you  would  still 
have  the  problem,  although  it  would  be  less  of  a  striking  problem. 
Let  me  step  back  and  say  that  another  system  besides  the  absence  of 
indemnity,  which  is  quite  unique  in  the  American  legal  system,  is 
the  contingent  fee  and  the  contingent  fee  allows  somebody  of  mod- 
est means,  together  with  the  absence  of  indemnity,  to  bring  a  mone- 
tary action  without  any  risk  at  all.  That  is,  if  he  loses  the  case,  he 
loses  nothing  at  all.  Indemnity  would  change  that.  I  suggest  in  the 
injunctive  area,  it  is  already  impossible  to  bring  an  action  without 
any  fee  at  all,  or  without  any  risk  at  all,  because  the  absence  of  con- 
tingent fees  in  the  injunctive  area  means  that  a  plalintiff  has  to 
pay  his  own  attorney. 

So  the  problem  of  risk  aversion  disadvantaging  litigants  of  mod- 
est means  might  be  less  over  in  the  injunctive  area  than  it  is  in  the 
area  of  monetary  actions,  where  under  the  current  system  he  can 
bring  the  action  without  any  risk  of  losing  anything  except  his  time. 

Senator  Tunney.  On  page  12  of  your  testimony  you  mention  that 
indemnity  increases  in  importance  in  the  small  claims  area.  How 
can  you  insure  against  abuse  by  plaintiffs  in  this  case? 

Mr.  Mause.  I  don't  understand  exactly  what  you  mean  by  abuse 
by  plaintiffs. 

Senator  Tunney.  Well,  the  situation — let's  just  read  the  language 
here.  You  say: 

The  importance  of  indemnity  increases  dramatically  when  the  attorneys'  fee 
is  large  in  relation  to  the  amount  at  issue.  Indeed,  under  the  American  system, 
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some  small  claims  become  virtually  unenforceable  because  of  the  costs  of  re- 
covery. I  would  suggest  that  in  any  area  in  which  small  monetary  amounts  are 
at  issue — for  example,  voting  rights — indemnity  be  considered.  Likewise,  it  is 
conceivable  that  an  across-the-board  application  of  indemnity  to  all  small 
claims — for  example,  all  claims  In  which  a  plaintiff  demands  less  than  $1,000 — 
might  be  desirable.  Perhaps,  it  may  be  more  desirable  to  limit  indemnity  in  such 
situations  to  the  discretion  of  the  trier  of  fact. 

Now,  if  the  defendant  is  right,  it  still  may  be  cheaper  for  him  to 
settle  rather  than  to  pay  the  cost  of  the  attorney.  Is  that  not  cor- 
rect? 

Mr.  Mause.  That  is  true,  but,  of  course,  it  also  may  be  cheaper  for 
the  plaintiff  to  forebear  from  bringing  any  action,  rather  than  to 
pay  the  cost  of  the  attorney. 

Are  you  suggesting  that  a  plaintiff  might  abuse  this  system? 

Senator  Tunney.  Yes. 

Mr.  Mause.  By  setting  his  complaint  lower  than  the  real  amount 
of  the  injury? 

Senator  Tunney.  Well,  not  necessarily,  but  it  may  be  that  the 
plaintiff  would  bring  so-called  frivolous  suit  with  the  expectation 
that  the  defendant  would  settle  rather  than  pay  the  cost  of  an 
attorney. 

Mr.  Mause.  Under  indemnity? 

Senator  Tunney.  Yes. 

Mr.  Mause.  But  if  it  was  a  frivololus  suit,  by  hypothesis,  that 
is  a  case  in  which  the  defendant  is  likely  to  win 

Senator  Tunney.  I  am  assuming  that  you  would  have  a  plain- 
tiff's indemnity,  not  a  defendant's  indemnity. 

Mr.  Mause.  I  still  don't  see  how  that  would  encourage  frivolous 
suits  any  more  than  the  current  system,  in  which  the  plaintiff  could 
do  the  same  thing.  If  it  is  frivolous,  that  is  a  suit  in  which  there 
is  a  very  low  probability  of  plaintiiff  winning.  Indemnity  in  favor 
of  plaintiff  has  very  little  effect  on  the  matter  at  all,  because  it  is 
very  unlikely  that  the  plaintiff  will  win  and  therefore  receive  in- 
demnity. 

Senator  Tunney.  Let's  take  it  one  step  above  the  frivolous  suit, 
where  there  is  a  very  modest  chance  the  plaintiff  would  win,  but  the 
defendant  would  say,  well,  look,  it  is  better  to  pay  off  rather  than 
to  run  the  risk,  small  as  it  may  be,  of  losing  not  only  the  amount 
of  damages  that  plaintiff  is  asking  for,  but  in  addition  having  to 
pay  his  attorneys'  fees  and  my  attorneys'  fees,  too. 

Do  you  think  there  is  any  need  to  be  concerned  about  indemnity  in 
that  type  of  situation,  or  don't  you  think  it  would  really  make  much 
difference  to  the  defendant? 

Mr.  Mause.  Well,  mathematically,  it  is  a  matter  of  degrees.  The 
defendant  is  not  going  to  be  willing  to  pay  a  sizable  settlement, 
unless  he  puts  a  fairly  high  probability  on  the  plaintiff's  chances 
of  victory.  And,  of  course,  it  is  a  matter  of  degree  as  to  how  much 
settlement  you  would  pay  for  how  much  probability. 

Naturally,  there  are  cases  which  are  frivolous,  but  if  you  are  rigor- 
ously mathematical  about  it,  the  cases  where  there  is  very  low 
probability  of  plaintiff's  victory,  are  not  encouraged  by  indemnity 
in  favor  of  plaintiffs,  it  seems  to  me,  because  it  is  very  unlikely 
indemnity  will  ever  be  awarded. 


1212 

Senator  Tunney.  Will  indemnity  raise  legal  fees  because  clients 
know  they  won't  have  to  pay  if  the  attorney  is  successful? 

Mr.  Mause.  My  guess  would  be  that  if  we  had  across-the-board 
indemnity,  we  would  go  to  the  English  system  of  two  levels  of 
legal  fees,  that  is,  an  attorney  would  receive  a  certain  amount  from 
the  losing  party  and  then  would  probably  charge  an  additional 
amount  to  his  own  client. 

I  don't  imagine  the  situation  in  which  the  attorneys'  fee  system 
would  change  so  that  a  winning  attorney  would  just  send  his  bill 
to  the  losing  party  and  have  an  automatic  payment  coming  from  a 
losing  party.  I  imagine  there  would  be  some  kind  of  system  for 
determining  what  is  reasonable.  Then  there  would  be  a  separate 
issue  as  to  whether  any  additional  amount  under  some  form  of 
contract  was  due  to  the  attorney  from  the  prevailing  party  himself. 

This  would  add  a  certain  amount  of  administrative  expense  and 
would  consume  some  time.  T  understand  that  in  England,  it  is  even 
an  issue  when  you  fight  about  how  much  the  fee  should  be  and 
you  lose  on  the  issue  of  how  much  the  fee  should  be,  whether  you 
have  to  pay  the  attorneys'  fees  for  the  action  in  which  it  was  de- 
cided, whether  the  fee  was  reasonable,  and  I  suppose  you  could 
reach  an  infinite  regress  in  our  courts.  The  legal  system  has  shown 
a  tremendous  ability  to  develop  new  forms  of  action,  and  I  suppose 
we  can  be  arguing  about  whether  the  fee  on  the  action  to  determine 
the  fee  on  the  action  to  determine  the  fee  was  reasonable  at  some 
point. 

But  I  do  not  think  that  this  is  an  insuperable  problem. 

Senator  Tunney.  Thank  you  very  much.  We  really  appreciate 
your  thoughts  and  observations.  I  think  you  have  been  quite  precise 
in  your  definition  of  the  problem  and  I  want  to  thank  you  for  that. 

Mr.  Mause.  Thank  you.  Senator.  And  I  will  try  to  send  in  some 
additional  work  I  am  doing,  if  I  can  finish  it  up  in  the  next  30 
days. 

[The  material  referred  to  above  follows:] 
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In  recent  years,  an  increasing  number  of  writers  have  advocated 
that  the  "costs"  awarded  the  winner  of  a  civil  lawsuit  be  increased  to 
reflect  the  actual  expenses  of  htigation— including  attorney's  fees.^ 
The  adoption  of  this  practice,  often  denominated  the  "EngUsh"  or  "in- 
demnity" system,  has  been  hailed  by  its  partisans  as  the  tonic  for  a 
wide  variety  of  ailments  that  beset  American  procedure.  Our  over- 
crowded courts  would  be  hberated  from  the  burden  of  deciding  "spite," 
nuisance,  and  other  frivolous  suits  because  the  Htigants  who  instigate 
such  lawsuits  imder  the  current  American  system  would  be  deterred 
from  these  harassment  tactics  by  the  fear  of  having  to  reimburse  the 
defendant.^  Indemnity,  it  is  often  asserted,  would  further  alleviate 
court  congestion  by  encouraging  other  potential  htigants  to  settle  in 
an  out-of-court  compromise.^  In  addition,  the  impact  of  indemnity  on 
the  cases  that  appeared  in  court  would  be  to  reduce  time-consimiing 
and  wasteful  dilatory  tactics.*  Paradoxically,  it  is  also  asserted  that 
indemnity  would  encourage  indigent  parties  to  seek  justice  in  the 
courts  and  would  encourage  lawsuits  for  small  amoimts.*     Finally, 
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indemnity  is  asserted  to  achieve  justice  by  providing  a  victorious 
plaintiff  with  full  recovery  and  freeing  a  winning  defendant  from  the 
expense  of  proving  that  he  should  not  be  held  Hable.®  These  argu- 
ments are  often  buttressed  by  comparative  analysis  of  procedure  in 
countries  which  have  indemnity  systems  and  historical  arguments 
which  tend  to  show  that  the  current  absence  of  indemnity  in  the 
United  States  is  the  product  of  legislative  accident  rather  than  pur- 
poseful judgment.' 

By  and  large,  this  torrent  of  law  review  articles  has  been  met  with 
legislative  apathy.  Although  some  states  have  adopted  indemnity  for 
certain  classes  of  cases^  and  under  some  federal  statutes  the  victorious 
htigant  does  receive  his  actual  htigation  expenses  from  the  loser,^  no 
state  has  adopted  indemnity  for  all  cases  and  the  basic  pattern  in  the 
United  States  has  remained  one  in  which  each  party  to  a  civil  lawsuit 
bears  the  burden  of  his  own  expenses.^"  There  has  been  no  sustained 
effort  to  articulate  justifications  for  this  deviation  from  common  prac- 
tice in  most  other  countries.  It  is  the  feeling  of  this  writer  that  indem- 
nity is  unquestionably  an  appropriate  procedural  device  in  certain 
classes  of  cases — although  the  definitional  problem  of  determining  the 
appropriate  classes  is  not  a  simple  one.  On  the  other  hand,  the  intro- 
duction of  an  across-the-board  indemnity  system  has  raised  a  number 
of  problems  that  have  been  largely  ignored  by  commentators.  In  addi- 
tion, many  of  the  asserted  advantages  of  a  general  rule  of  indemnity 
must  be  characterized  as  illusory — at  least  until  more  evidence  con- 
cerning the  behavior  of  Htigants  is  somehow  made  available. 

The  primary  relevance  of  an  analysis  of  this  problem  is  to  provide 
both  an  impetus  and  a  focus  for  legislative  reform.  But  a  formulation 
of  the  problem  should  also  influence  the  courts  in  construing  existing 
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15  U.S.C.  §  77k  (1964)  (reasonable  attorney  fees  to  successful  plaintiff);  Fair 
Labor  Standards  Act,  29  U.S.C.  216  (1964)  (reasonable  attorney  fees  to  successful 
plaintiff) ;  Housing  and  Rent  Act,  50  U.S.C.  App.  1895  (1964)  (reasonable  attorney 
fees  to  successful  plaintiff). 

10  Greenberger,  1  Duquesne  L.  Rev.,  supra  note  1,  at  165;  McCormick,  supra 
note  1,  at  638.    See  generally  Stoebuck,  supra  note  1. 
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statutory  provisions  and  in  exercising  their  equitable  power  to  fashion 
appropriate  remedies. 

I.  Advantages  and  Disadvantages  of  Indemnity 

A.  Justice 

The  argument  that  indemnity  would  somehow  further  "justice"  is 
usually  bottomed  on  a  perception  of  the  inconsistency  between  the 
net  financial  results  of  lawsuits  in  America  and  the  substantive  rules 
of  law  which  putatively  govern  the  outcome  of  these  suits.  Thus,  if 
A  owes  B  five  hundred  dollars  and  refuses  to  pay,  B  should  be  able  to 
sue  and  recover  five  hundred  dollars,  rather  than  five  hundred  dollars 
less  court  and  attorney's  fee.  Likewise,  if  A  sues  B  and  the  court  holds 
that  B  owes  A  nothing,  B  should  lose  nothing.  Absent  indemnity, 
however,  B  has  lost  the  expenses  incurred  during  litigation.  In  each 
case,  the  mechanics  of  the  operation  of  the  judicial  system  has  dimin- 
ished the  theoretically  "just"  result  for  B,  the  successful  litigant. 

The  difl&culty  with  this  analysis  is  that  it  does  not  support  the  pro- 
position that  A  should  be  compelled  to  indemnify  B.  The  mere  fact 
that  litigation  expenses  have  damaged  B  through  no  fault  of  his  own 
does  not  compel  the  conclusion  either  that  B  should  be  made  whole, 
or  that  A  should  be  boiuid  to  make  him  whole,  rather  than,  for  ex- 
ample, the  state.  If  A  is  to  be  made  to  pay  B's  costs,  justice,  or  even 
a  consistent  adherence  to  the  substantive  rules  which  determine  when 
one  party  is  liable  to  pay  damages  to  another,  wovdd  seem  to  require 
either  a  finding  that  A  has  somehow  wronged  B,  or  that  some  other 
social  policy  justifies  shifting  B's  loss  to  A. 

A  may  be  considered  a  wrongdoer  because  of  his  role  in  the  htiga- 
tion.  In  the  first  case,  A's  refusal  to  settle  out  of  court  for  the  full  five 
hundred  dollars  is,  after  all,  what  forced  B  to  resort  to  the  adjudica- 
tive process  and  incur  the  expense.  In  the  second  case,  B  was  forced 
to  defend  himself  because  A  instituted  the  lawsuit.  In  each  case,  B's 
expense  was  caused  by  A's  refusal  to  agree  with  B  on  the  merits  of 
the  case  before  the  trial.  If  such  refusal  is  wrongful,  B's  damage  has 
been  caused  by  A's  wrong.  However,  the  fact  that  A  ultimately  was 
defeated  does  not  estabUsh  that  his  original  refusal  to  settle  on  B's 
terms  was  blameworthy.  In  many  cases,  the  outcome  of  htigation  is 
not  clearly  predictable.  In  other  cases,  A  may  be  defeated  because 
of  a  change  in  the  law  or  a  determinative  fact  which  was  unknown 
to  him  until  proven  at  trial. 

That  the  loser's  refusal  to  recognize  the  validity  of  the  winner's 
position  does  not  always  reflect  wrongful  conduct  is  recognized  even 
in  countries  which  utilize  the  indemnity  system."    On  the  other  hand. 


11  See  notes  102  and  104  injra. 
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in  extreme  situations,  it  is  clear  that  A's  conduct  is  fairly  characterized 
as  untoward.  Even  now,  absent  the  indemnity  system,  some  American 
jurisdictions  consider  A's  conduct  to  be  tortious  and  award  B  damages 
in  a  separate  action,  if  it  can  be  proven  that  A  was  "malicious"  in 
bringing  a  lawsuit.^^ 

In  the  overwhelming  majority  of  cases,  which  lie  between  proven 
malice  and  total  surprise  due  to  an  unknown  fact  or  a  change  of  law, 
it  is  not  clear  when  A's  conduct  might  be  considered  sxifficiently  dere- 
lict to  trigger  habiUty  for  the  real  expenses  of  litigation.  Arguably, 
the  "reasonableness"  standard  of  culpabiUty  in  tort  law  could  be  ap- 
j  plied.  A  would  be  viewed  as  a  wrongdoer  whenever  his  refusal  to 
settle  or  his  instituting  a  lawsuit  constituted  conduct  which  a  "rea- 
sonable man"  would  not  have  imdertaken.  The  key  element  in  de- 
termining A's  reasonableness  would  be  the  predictabihty  of  the  out- 
come— a  clear  analogue  to  the  traditional  tort  concept  of  foreseeabil- 
ity."  Depending  on  how  predictable  B's  ultimate  victory  should  have 
been  to  A  before  the  trial,  the  argument  for  treating  A  as  a  wrongdoer 
is  more  or  less  compelling.^* 

These  difficulties  of  prediction  could  be  avoided  if  indemnity  were 
awarded  against  the  loser  in  all  situations  on  the  theory  that  he  is 
more  often  a  wrongdoer  than  not,  and  that  the  process  of  determining 
case  by  case  whether  he  is  a  wrongdoer  is  unworkable  or  itself  too  ex- 
pensive.^^ The  proposition  that  a  majority  of  defeated  litigants  have 
litigated  improvidently  is  questionable. 

The  reason  a  case  by  case  adjudication  of  whether  a  defeated  litigant 
is  a  wrongdoer  would  be  difficult  is  also  the  reason  the  proposition  that 


12  See  W.  Prosser,  Law  of  Torts  §  114  (3d  ed.  1964) .  This  remedy  is  applied 
more  frequently  to  bad  faith  plaintiffs  than  to  bad  faith  defendants.  The  tort 
does  not  exist  in  England,  because  courts  have  held  that  indemnity  provides  a 
suflRcient  remedy. 

13  This  woiild  be  a  difficult  test  to  formulate.  A  "reasonable  man"  would,  of 
coiirse,  want  to  know  whether  he  would  be  compelled  to  pay  indenmity,  before 
deciding  whether  to  litigate.  Probably,  the  same  test  could  be  followed  as  in 
determining  negligence — likelihood  of  harm  (here,  the  likelihood  of  defeat)  times 
extent  of  harm  (the  cost  of  the  trial)  versus  the  likelihood  of  victory  times  the 
extent  of  the  gain  (the  amount  a  victory  would  have  improved  the  litigant's  posi- 
tion— i.e.,  the  amount  it  would  have  exceeded  the  defendant's  highest  offer  or 
been  below  the  plaintiffs  lowest  demand).  See  United  States  v.  Carroll  Towing 
Co.,  159  F.2d  169  (2d  Cir.  1947).  The  other  elements  in  the  equation  (cost  of  trial 
and  extent  of  gain)  would  be  relatively  easy  to  determine.  But  determining  what 
a  reasonable  man  would  have  predicted  his  odds  of  success  were  would  be  an 
extremely  difficult  process. 

1*  Most  exceptions  to  the  general  rule  of  indemnity  in  other  coimtries  and  many 
of  the  exceptions  to  the  general  rule  of  no-indemnity  in  the  United  States  seem 
to  be  based  on  this  principle.    See,  e.g.,  note  102  infra. 

15  See,  Ehrenzweig,  54  Calif.  L.  Rev.,  supra  note  1,  at  797. 


1218 


30  IOWA  LAW  REVIEW  [Vol.  55 

a  majority  of  defeated  litigants  is  hard  to  substantiate.  There  are  sim- 
ply no  clear  standards  for  determining  what  constitutes  a  "wrong"  in 
refusing  to  settle  on  B's  terms.  Secondly,  even  under  the  American 
system,  A  is  presently  damaged  by  losing  the  lawsuit  (he  has  to  pay 
his  own  attorney)  ;^^  it  would  seem  unlikely  that,  reahzing  this,  he 
would  have  continued  the  litigation  imless  he  calculates  his  chances 
of  winning  and  considered  them  at  least  promising  enough  to  be  worth 
the  risk  of  his  own  attorney's  fees.^^ 

There  is  another  rationale  for  indemnifying  a  successful  plaintiff  at 
the  expense  of  a  defeated  defendant.  By  hypothesis,  the  defendant 
in  the  transaction  or  occurrence  which  is  the  subject  of  the  suit 
wronged  the  plaintiff  even  before  the  lawsuit  was  commenced.^*  The 
plaintiff's  Utigation  expenses  are  arguably  the  foreseeable  results  of 
the  defendant's  original  wrong.  ^^  Only  through  indemnity  is  a  tort 
plaintiff  "made  whole"  or  a  contract  plaintiff  put  in  the  position  he 
would  have  been  in  had  the  contract  been  fulfilled.  In  terms  of  strict 
foreseeability,  this  rationale  is  persuasive.  Very  few  results  of  wrong- 
ful conduct  are  more  foreseeable  than  that  the  wronged  party  will 
sue  and  thereby  incur  legal  expenses. 

Most  commentators  have  assumed  that  indemnity  would  further 
"justice"  largely  because  it  appears  to  make  the  allocation  of  litigation 
expenses  consistent  with  the  substantive  rules  for  resolving  lawsuits. 
Even  this  argument  is  questionable.  A  successful  defendant  justly 
deserves  indemnity  only  when  the  plaintiff's  conduct  in  bringing  the 
lawsuit  is  somehow  "wrongful."  Successful  plaintiffs  are  a  more  com- 
pelling case  for  the  justice  of  indemnity.  On  the  other  hand,  there 
may  be  other  poUcy  considerations  that  would  render  the  extension 
of  the  substantive  standards  of  justice  to  litigation  expenses  undesir- 
able. If  so,  perhaps  the  same  standard  of  wrongfulness  in  the  process 
of  the  htigation  itself  should  be  required  before  a  defeated  defendant 
is  compelled  to  indemnify  his  opponent,  which  is  the  law  at  present 
as  embodied  in  the  tort  doctrine  of  malicious  prosecution. 


16  Of  course,  if  A  is  a  plaintiff  whose  attorney  is  on  a  contingent  fee,  A  incurs 
no  attorney's  fee  by  losing  the  lawsuit.  In  that  case,  however,  it  is  likely  that 
the  attorney  has  made  a  judgment  that  there  is  some  merit  in  A's  claim.  The 
contingent  fee  attorney's  refusal  to  accept  a  worthless  case  can  act  as  an  independ- 
ent check  on  meritless  litigation.  See  R.  Hunting  &  G.  Neuwirth,  Who  Sues  In 
New  York  Crrv?  A  Study  of  Automobile  Accident  Claims  51  (1962) ;  F.  MacKin- 
non, Contingent  Fees  for  Legal  Services  206  (1964) . 

1^  The  test  suggested  above,  see  note  13  supra,  would  turn  on  whether  his 
chances  of  winning  were  worth  the  total  cost  of  the  trial. 

18  This  rationale  would  not  support  the  proposition  that  a  successful  defendant 
should  be  indemnified  at  the  expense  of  a  defeated  plaintiff. 

19  The  plaintiff  never  would  have  litigated  but  for  the  defendant's  original 
wrong. 
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B.  Effect  of  Indemnity  on  the  Behavior  of  Litigants 

1.  Impact  on  the  Decision  Whether  to  Litigate 

Many  of  the  argximents  concerning  the  merits  of  the  indemnity 
system  are  based  on  assimiptions  relating  to  the  effects  that  indem- 
nification of  aU  successful  litigants  would  have  on  the  decision  of  pros- 
pective parties  to  litigate  or  to  settle  out  of  court.  These  assxmiptions 
are  often  buttressed  by  generalizations  about  behavioral  patterns  or  by 
comparisons  between  the  United  States  and  coimtries  utilizing  the 
indemnity  system.^" 

The  charts  in  the  appendix  of  this  article  show  that — all  other  things 
being  equal — indemnity  would  seem  to  encourage  a  party  to  offer  less 
or  demand  more  when  he  feels  he  has  a  better  than  even  chance  of  suc- 
cess, discourages  it  when  he  feels  his  chance  of  success  is  less  than 
even,  and  has  no  effect  when  he  feels  that  the  chance  is  even.  Thus, 
if  each  party  feels  he  has  a  better  than  even  chance  of  success,  indem- 
nity wiU  discoiirage  pre-trial  settlement  by  encouraging  plaintiffs  to 
demand  more  and  defendants  to  offer  less. 

These  charts,  however,  are  subject  to  two  important  qualifications. 
First,  by  focusing  on  the  effects  of  indemnity  alone,  they  ignore  a  nimi- 
ber  of  other  factors  which  influence  a  potential  Htigant's  behavior — 
varying  attorney's  fees,^!  the  solvency  of  the  plaintiff,"  the  general 
economic  positions  of  the  litigants,"  contingent  attorney's  fees,^*  possi- 
ble disagreement  over  the  amoimt  of  damages,"  and  the  influence  of 
the  attorney.  ^^  The  second  qualification  is  that  probable  odds  of  suc- 
cess may  not  be  accurately  perceived  by  a  litigant;  if  they  were,  ra- 


2"^  See,  e.g.,  Greenberger,  supra  note  3. 

21 A  given  case  may  be  more  expensive  for  one  of  the  parties.  In  that  situation, 
the  party  for  whom  litigation  is  more  expensive  would  be  at  a  disadvantage,  if 
there  were  no  indemnity.  An  example  of  this  might  be  an  individual  suing  an 
institutional  litigant  with  a  permanent  legal  staff. 

22  If  the  plaintiff  is  judgment-proof,  he  will  not  have  to  pay  indemnity  and 
may  actually  be  in  a  stronger  position  during  settlement  negotiations.  In  the 
imlikely  event  that  the  defendant  is  judgment-proof  (if  he  were,  the  plaintiff 
would  have  little  to  gain  by  suing  him),  he  would  have  a  similar  advantage. 

23  A  poorer  htigant  might  fear  indemnity  more  than  his  wealthy  opponent,  and 
therefore  be  willing  to  settle  on  his  opponent's  terms. 

2*  The  chaii;  assumes  a  set  fee.  Contingent  fees  may  make  a  plaintiff  more 
willing  to  risk  defeat.    See  generally  F.  MacKinnon,  supra  note  16. 

25  The  chart  assumes  that  if  defendant  is  found  liable,  the  damages  will  be  a 
certain  amovmt.  In  fact,  many  cases  are  litigated  because  the  parties  disagree 
over  the  amount  of  the  damages. 

26  A  contingent  fee  attorney  may  influence  his  client  to  settle  earlier  or  may 
refuse  to  accept  the  case  at  all  if  the  chances  of  recovery  are  slight,  F.  MacKin- 
non, supra  note  16,  at  198,  201. 
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tional  litigants  would  always  settle."  The  litigated  case  most  often  is 
one  in  which  the  parties  have  differing  estimates  of  the  probable 
chance  and  size  of  a  recovery.'*  In  such  a  case,  indemnity  might  re- 
inforce the  parties'  positions  and  place  their  estimates  of  a  fair  settle- 
ment value  even  further  apart.  ^^ 

On  the  other  hand,  indemnity  would  seem  to  have  at  least  some 
litigation-deterring  effects.  All  litigants,  especially  plaintiffs  of  modest 
means,^°  would  ponder  their  chance  of  victory  much  more  carefully 
than  at  present.  Exactly  what  result  this  would  have  is  unclear.^^ 
The  charts  do  not  prove,  or  even  tend  to  prove,  the  vahdity  of  any 
generalizations  about  the  net  impact  of  indemnity  on  the  behavior  of 
htigants.  They  do  serve  to  suggest  the  complex  variety  of  factors 
that  must  be  taken  into  accoimt.  They  also  demonstrate  that,  logically, 
there  seems  to  be  no  reason  for  the  view  that  indemnity  alone  would 
discourage  Htigation.  The  only  htigants  who  would  be  demonstrably 
encouraged  to  settle  by  indemnity  are  those  who  beheve  that  they 
have  less  than  an  even  chance  of  success.  Of  course,  prospective 
litigants  may  react  irrationally  to  indemnity,^^  but  only  to  the  extent 
that  this  can  be  proved  do  those  who  argue  that  indemnity  would  dis- 
courage htigation  have  some  basis  for  their  position. 

In  determining  the  impact  of  indemnity  on  the  behavior  of  prospec- 
tive htigants,  the  comparative  analysis  currently  available  adds  httle 
to  behavioral  analysis.  Other  factors  contribute  to  the  large  volume 
of  htigation  in  American  courts.  For  example,  the  United  Kingdom's 
legal  system,  a  frequent  reference  for  proponents  of  indemnity,^^  may 
be  distinguished  by  too  many  other  factors  to  make  any  comparison 
with  the  American  scheme  probative  of  the  relation  between  indem- 
nity and  the  behavior  of  Htigants.  In  America,  the  court  system  is 
supported  out  of  general  revenue  as  an  essentially  free  service  to  those 
citizens  who  desire  to  htigate  rather  than  by  coiul  fees  taxed  to  hti- 


2^  They  would  thereby  save  the  expenditvire  of  attorney's  fees  under  either 
system. 

28  See  generally,  Rosenberg  &  Sovem,  Delay  and  the  Dynamics  of  Personal  In- 
jury Litigation,  59  Colum.  L.  Rev.  1115,  1124-25  (1959). 

29  If  each  party  thought  he  had  a  better  than  even  chance  of  success,  indemnity 
would  encourage  both  parties  to  litigate  rather  than  Settle. 

30  Presently,  defeated  plaintiffs  lose  nothing  if  they  have  an  attorney  on  a  con- 
tingent fee  basis. 

31  It  might,  of  course,  influence  more  prospective  litigants  to  go  to  court  in  the 
hope  of  receiving  indemnity. 

32  It  is  more  often  assimied  that  litigants  would  react  by  settling  out  of  court 
due  to  their  disproportionate  fear  of  having  to  pay  indemnity.  It  is  arguably  as 
likely  that  they  would  go  to  court  more  often  due  to  a  disproportionate  hope  of 
receiving  indemnity.    Neither  position  has  any  basis  in  proof. 

33  See,  e.g.,  note  3  supra. 
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gants.^*  In  the  United  Kingdom,  the  court  system  was  at  one  time 
profit-making,^^  and  is  still  largely  supported  by  court  fees  rather  than 
by  general  revenue.^®  Comparatively,  then,  litigation  is  attractive  in 
the  United  States.^^  The  American  contingent  fee,  illegal  as  champer- 
tous  in  the  United  Kingdom,  also  may  make  litigation  comparatively 
attractive.^®  Thus,  even  without  examining  the  substantive  law  of 
the  two  countries  to  ascertain  whether  there  are  differences  in  the 
predictability  of  various  types  of  cases,^®  it  is  clear  that  there  is  insuf- 
ficient evidence  to  isolate  indemnity  as  the  crucial  factor  in  discourag- 
ing htigation  in  the  United  Kingdom. 

a.  A  Forum  for  Small  Claims 

Proponents  of  indemnity  have  argued  that  the  present  American 
system  makes  justice  inaccessible  to  plaintiffs  with  claims  of  small 
monetary  value,  because,  even  if  successful,  the  plaintiff  has  Uttle  or 
no  net  recovery  after  paying  legal  expenses.  Indemnity  would  arguably 
remedy  this,  and  would  thereby  also  strengthen  the  position  of  a  small 
claims  plaintiff  at  pre-trial  negotiations.*"  There  seems  to  be  real 
validity  to  the  argioment.  Plaintiffs  with  strong  small  claims  against 
defendants  who  reahze  that  they  are  definitely  or  probably  liable 
would  be  greatly  aided  by  indemnity.  Under  the  present  system,  the 
plaintiff  is  often  forced  to  settle  for  less  than  the  amoimt  that  both 
parties  realize  he  could  get  in  court;  imder  indemnity,  he  coiild  insist 
on  his  full  recovery  or  Utigate  and  receive  it. 

On  the  other  hand,  plaintiffs  with  merely  colorable  small  claims 
against  defendants  who  do  not  consider  themselves  liable  would  not 
uniformly  benefit  from  indenmity.    Indemnity  would  encourage  only 


34  Council  of  State  Governments,  The  Book  of  the  States,  1968-69,  at  106 
(1968). 

35  In  1910,  the  profit  to  the  State  from  court  fees  was  over  one  million  povmds. 
R.  Jackson,  The  Machinery  of  Justice  in  England  293  (1964). 

3fi  Id.  at  293-94.  For  a  criticism  of  this  feature  of  English  procedure  see  Gower, 
The  Cost  of  Litigation,  17  Mod.  L.  Rev.  1,  23  (1954). 

37  High  court  fees  are  a  surer  deterrent  to  litigation  than  the  indemnity  system. 
The  indemnity  system  is  a  double-edged  sword;  a  party  contemplating  litigation 
is  more  encouraged  by  the  prospect  of  victory  and  more  discouraged  by  the  fear 
of  defeat.  High  court  fees  cut  only  one  way — their  existence  (to  the  extent  that 
they  are  indenmified)  makes  defeat  more  disasterous  and  (to  the  extent  that  they 
are  not  indemnified)  makes  victory  less  attractive. 

38  See  Final  Report  of  the  Commission  on  Supreme  Court  Practice  and  Pro- 
cedure, July,  1953,  Cmd.  8878,  at  238  [hereinafter  cited  as  Evershed  Report]. 

39  For  example,  the  civil  jury  and  its  discretion  over  damages  in  personal  injury 
cases  may  increase  litigation  in  the  United  States  by  making  it  more  difiicult  to 
predict  the  result. 

40  See  Ehrenzweig,  54  Calif.  L.  Rev.,  supra  note  1.  See  also,  80  Harv.  L.  Rev. 
827   (1967). 
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those  defendants  who  feel  they  have  less  than  an  even  chance  of  vic- 
tory to  offer  more.*^  Only  plaintiffs  who  feel  they  have  more  than  an 
even  chance  of  success  would  be  encouraged  to  Htigate,  rather  than 
settle.*=^ 

On  balance,  indemnity  would  probably  mean  that  small,  but  sure 
or  very  strong,  claims  would  be  largely  settled  out  of  court  for  the 
full  amount  owed.  The  influence  on  colorable  small  claims,  however, 
would  be  less  predictable,  depending  on  the  relative  strength  of  the 
parties'  positions  in  each  particular  case. 

b.  Court  Congestion 

It  has  also  been  argued  that  indemnity  would  alleviate  the  court 
congestion  existent  in  many  jurisdictions.*^  The  premise  is  that  in- 
demnity would  deter  a  sufficient  number  of  prospective  htigants 
(plaintiffs  and  defendants)  from  insisting  on  their  day  in  court  to  re- 
Ueve  that  problem  substantially.**  As  shown  above,  however,  it  is  by 
no  means  clear  whether  indenmity  would  generally  encourage  or  dis- 
courage litigation.  The  only  cases  presently  htigated  in  which  the 
demonstrable  effect  is  a  greater  hkehhood  of  settlement  under  indem- 
nity are  those  between  a  plaintiff  and  a  defendant,  each  of  whom  feels 
he  has  less  than  an  even  chance  of  success.*^  If  it  can  be  demonstrated 
that  there  are  a  substantial  number  of  such  cases  presently  htigated, 
then  indemnity  would  seem  to  alleviate  court  congestion  unless  it 
would  also  increase  the  litigation  of  other  kinds  of  cases. 

Indemnity  would  discourage  pretrial  settlement  in  the  situation 
in  which  the  plaintiff  and  the  defendant  each  feels  he  has  a  better 
than  even  chance  of  success.*®  Common  experience  indicates  that  it 
is  likely  that  the  number  of  cases  of  this  type  is  at  least  as  large  as 
the  nimiber  of  cases  in  which  each  party  feels  that  he  has  less  than 
an  even  chance  of  success.*^  As  pointed  out  above,  indemnity  would 
almost  certainly  increase  the  number  of  one  class  of  cases  that  are 


*i  See  the  Appendix. 

42  See  the  Appendix. 

*^  Former  Chief  Justice  Warren  has  commented  on  the  problem  of  court  conges- 
tion: "Interminable  and  unjustifiable  delays  in  our  courts  are  today  compromising 
the  basic  legal  rights  of  countless  thousands  of  Americans  and,  imperceptibly,  cor- 
roding the  very  foundations  of  constitutional  government  in  the  United  States.*' 
62  L.  Soc'y  Gaz.  152  (1965).  See  generally  Institute  of  Judicial  Administration, 
State  Trial  Courts  of  General  Jurisdiction,  Calendar  Status  Study  (1963) . 

**  It  has  been  demonstrated  that  court  congestion  is  caused  by  the  number  of 
cases  actually  tried.    Rosenberg  &  Sovem,  supra  note  28  at  1124-25. 

45  See  the  appendix. 

46  See  the  appendix. 

■*'  It  would  seem  sensible  to  assume  that  parties  to  litigation  are  more  likely  to 
overestimate  the  merits  of  their  respective  positions. 
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clearly  discouraged  by  the  present  absence  of  indemnity  in  the  United 
States — cases  involving  small  amounts/^  On  balance,  there  does  not 
appear  to  be  a  substantial  basis  for  the  argument  that  adoption  of  the 
indemnity  system  would  alleviate  court  congestion.  The  foregoing 
analysis  indicates  that  indemnity  in  favor  of  all  successful  litigants  is 
at  least  as  likely  to  encourage  litigation  as  to  discourage  it. 

c.  Discouraging  Colorable  Claims  and  Defenses 

Opponents  of  indemnity  assert  that  litigants  with  doubtful  or  "color- 
able" claims  or  defenses  would  be  unduly  intimidated  by  the  prospect 
of  having  to  pay  their  opponents'  expenses  in  the  event  of  defeat,"^ 
The  assertion  is  probably  correct  with  respect  to  Htigants  who  feel  that 
they  have  less  than  an  even  chance  of  success.^°  Litigants  with  doubt- 
ful claims  or  defenses  who  feel  they  have  a  better  than  even  chance  of 
success  woiald  probably  be  encouraged  by  indemnity.*^  Of  course,  it 
might  be  argued  that  a  number  of  litigants  who  believe  that  they  have 
a  better  than  even  chance  of  success  would  react  irrationally  to  the 
prospect  of  indemnity  and  would  also  be  discouraged.  There  has  sim- 
ply been  no  demonstration  of  this.®^ 

An  ideal  or  Utopian  system  for  adjudication  might  encourage  litiga- 
tion of  every  difference  of  opinion.  But  court  congestion  requires 
priorities  among  various  types  of  cases  for  litigation.  The  present 
American  system  may  discourage  small  claims — regardless  of  their 
merits" — and  may  also  discourage  those  cases  in  which  the  plaintiff 


*8  It  is  clear  that  small  cases  are  discouraged  under  the  present  American 
system. 

It  is  not  hard  to  understand  why  the  large  potential  value  of  a  suit  should 
predispose  it  to  reach  trial.  The  explanation  lies  in  basic  economic  con- 
^derations.  If  a  plaintiff  is  serious  in  his  estimate  that  a  case  is  worth 
about  $50,000  and  the  defendant  is  equally  convinced  that  it  is  wortii  no 
more  than  about  $20,000,  neither  is  likely  to  give  up  $30,000,  or  even 
$15,000,  to  avoid  the  expense  of  a  trial.  There  is  enough  at  stake  to  make 
the  expense  worthwhile.  But  this  plainly  is  not  true  if  the  plaintiffs 
figure  is  $1,000  and  the  defendant's  $300,  however  resolute  their  convic- 
tions that  their  valuations  are  fair.  To  be  sure,  on  occasion,  the  former 
case  may  be  settled  and  the  second  may  reach  trial,  but  far  more  usually 
the  reverse  should  be  true.  In  the  end,  cases  with  large  potential  are 
better  prospects  for  trial  than  others  because  as  a  matter  of  dollars  and 
cents  a  courtroom  trial  is  an  economically  feasible  way  to  dispose  of  them. 
Rosenberg  &  Sovern,  supra  note  28,  at  1136. 

49  Judicial  Council  of  California,  18th  Biennial  Rep.  65  (1961):  "The  prin- 
ciple of  free  access  to  the  courts  is  paramount,  and  anyone  with  a  slightly  color- 
able claim  is  to  be  allowed  to  assert  it  without  fear  of  any  penalty  more  severe 
than  that  typically  imposed  on  defeated  parties."  Id.  See  also  53  Colum.  L.  Rev. 
83  (1953). 

50  See  the  appendix. 

51  Unless  they  would  react  irrationally  to  the  fear  of  indemnity. 

52  Litigants  could  be  surveyed  to  determine  how  they  would  react  to  indemnity. 

53  See  note  48  supra. 
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cannot  wait  four  or  five  years  to  receive  his  recovery**  from  being 
litigated.  Thus,  even  though  indemnity  may  discourage  doubtful  or 
colorable  claims,  rational  priority  may  require  their  exclusion  in  favor 
of  those  cases  which  are  discouraged  imder  the  present  American 
system.*' 

d.  Disadvantage  to  Less  Wealthy  Litigants 

Indemnity  might  also  put  the  htigant  of  modest  means  at  a  disad- 
vantage in  relation  to  his  wealthier  opponent.  The  wealthier  Htigant 
would  fear  indemnity  less^*^  and  would  therefore  be  in  a  stronger  posi- 
tion during  settlement  negotiations.  Judgment-proof  htigants,  who 
would  have  no  fear  of  indemnity,  present  special  problems  that  will 
be  dealt  with  later,  *^  Among  solvent  htigants,  the  prospect  of  being 
compelled  to  indemnify  attorney's  fees  would  probably  be  more  omi- 
nous to  a  poor  Htigant.  This  might  have  the  secondary  effect  of  en- 
couraging a  wealthy  Htigant  to  inflate  his  expenses  by  conducting 
lengthy  depositions  to  terrorize  his  less  affluent  opponent.*^  There 
seems  to  be  some  indication  that  indemnity  has  had  this  effect  in  the 
United  Kingdom.*** 

It  should  be  recognized  that  the  absence  of  indemnity  in  the  United 
States  also  creates  a  disparity  among  Htigants  based  on  wealth.  The 
wealthier  Htigant  is  less  damaged  by  having  to  pay  his  own  attorney 
than  is  his  opponent.*"  It  is  unclear  whether  indemnity  would  gener- 
ally increase  this  disparity. 

2.  Impact  on  Decisions  After  Litigation  is  Commenced 

Indemnity,  when  used  as  a  sanction  for  misuse  of  legal  procedure, 
may  deter  dilatory  tactics  and  frivolous  motions.  In  England,  for  in- 
stance, the  awarding  or  the  withholding  of  costs  is  used  to  punish  a 


6*  For  example,  flie  personal  injury  plaintiff  who  may  be  out  of  work  and  may 
incur  substantial  medical  expenses  in  the  interim  between  the  injury  and  the 
trial  of  his  case. 

B5  This  is  the  class  of  litigants  who  would  be  discouraged  by  indemnity. 

56  Of  course,  he  might  also  be  less  impressed  by  the  possibility  of  receiving  it. 

57  See  note  128  infra. 

58  Of  course,  in  the  United  States,  the  wealthier  party  can  make  litigation  a 
war  of  attrition  by  similar  tactics. 

5»The  Evershed  Report  was  divided  on  whether  indemnity  led  to  extravagant 
litigation  and  thereby  impeded  the  access  of  poor  parties  to  the  courts.  Evershed 
Report,  supra  note  38,  at  236,  246,  337.  Recent  comment  evidences  a  feeling  that 
the  problems  of  snowballing  costs  and  the  consequent  inavailability  of  justice 
have  not  been  alleviated  since  the  Report  in  1953.  See  R.  Jackson,  supra  note  35, 
at  304. 

<">  The  wealthy  litigant  has  this  advantage  even  against  an  opponent  with  a  sure 
claim. 
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wide  variety  of  procedural  abuses:  "It  is  true  that  under  the  English 
system  a  party  is  still  free  to  raise  a  number  of  technical  objections, 
refuse  to  admit  anything,  and  force  his  opponent  to  prove  facts  which 
are  not  in  dispute,  but  if  he  does  so  he  will  have  to  pay  and  pay 
heavily.  "^^  Thus,  even  a  winning  litigant  may  be  Uable  to  his  opponent 
for  the  expense  caused  by  his  dilatory  tactics.*^ 

On  the  other  hand,  the  granting  of  indemnity  to  all  successful  Hti- 
gants  without  exception  may  actually  increase  dilatory  tactics.  The 
Evershed  Commission,  for  example,  disclosed  evidence  that  English 
indemnity  encourages  extravagant  expenditure.  Parties  were  found 
to  be  overcautious  due  to  the  win-all  or  lose-all  nature  of  the  proceed- 
ings, and  due  to  the  possibility  of  receiving  indemnity  for  at  least  some 
of  the  extravagant  expenditures.®^ 

The  significant  distinction  with  respect  to  dilatory  and  wasteful  tac- 
tics is  between  the  general  practice  of  indemnifying  the  winner  and 
the  use  of  costs  as  a  sanction  for  specific  procedural  abuses.  The 
former  may  actually  increase  extravagant  and  frivolous  procedural 
tactics;  the  latter  should  expedite  Utigation. 

3.  Indemnity  by  the  State 

It  is  interesting  to  apply  the  foregoing  analysis  to  another  possible 
resolution  of  the  problem  of  allocating  the  expenses  of  civil  htigation. 
The  state  could  reimburse  the  winner  for  his  litigation  expenses  as  a 
cost  of  social  organization.  In  the  United  States,  the  state  already 
assumes  a  large  portion  of  the  real  cost  of  the  adjudicative  process  by 
providing  a  court  system  largely  funded  through  general  revenue. 
Although  some  other  countries  do  provide  state  indemnity  to  victori- 
ous litigants,  this  solution  creates  new  problems. 

First  of  all,  indemnity  by  the  state — unlike  indemnity  by  the  losing 
party — would  clearly  encourage  an  increase  in  Htigation.  As  has  been 
demonstrated,  losing-party  indemnity  acts  as  a  double-edged  sword. 
Prospective  htigants  are  more  encouraged  by  the  prospect  of  victory 
and  more  frightened  by  the  fear  of  defeat  when  it  exists.  State  in- 
demnity would  sweeten  the  prospect  of  victory  without  exacerbating 
the  fear  of  defeat. 

n.    GXJIDELINES   FOR  LIMITED   INDEMNITY 

Argimients  concerning  blanket  adoption  of  indemnity  in  America 
have  thus  far  generated  no  conclusive  answers.    Observations  of  other 

«^  See  Goodhart,  supra  note  1,  at  872. 

62  Id.  at  862-71.  The  nominal  "costs"  that  are  awarded  in  some  American  jur- 
isdictions have  been  used  as  sanctions  for  procedural  abuses — but  with  little  effect 
because  of  their  monetary  insignificance.    See  53  Colum.  L.  Rev.  83,  84-87  (1953). 

63  R.  Jackson,  supra  note  35,  at  236,  246,  337. 
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countries  indicate  that  indemnity  has  "worked" — in  the  sense  that  the 
legal  system  continues  to  function — and  that  indemnity  does  not  seem 
to  change  hximan  nature — dilatory  tactics  continue. 

It  is  certainly  not  clear  whether  justice  compels  the  granting  of  in- 
demnity to  all  successful  plaintiffs  and  defendants,  although  the  case 
for  successful  plaintiffs  is  strong.  The  arguments  relating  to  court 
congestion,  small  claims,  and  the  discovuragement  of  colorable  claims 
are  all  essentially  based  on  unsubstantiated  inferences  of  how  htigants 
will  behave  and  on  unreasoned  assumptions  concerning  the  desirabil- 
ity of  encouraging  certain  classes  of  claims.  The  questions  relating 
to  the  behavior  of  prospective  htigants  which  underUe  these  argu- 
ments concerning  indemnity  cannot  be  answered  on  the  basis  of  in- 
formation currently  available.  More  evidence  should  be  assembled 
concerning  the  following  issues:  how  most  Htigants  in  America  pre- 
sently view  their  chance  of  success;  how  many  litigants  would  be 
frightened  out  of  court  by  indemnity;  and  how  many  small  claims  are 
presently  not  pressed  because  of  indemnity.  In  addition,  more  data 
should  be  assembled  concerning  the  behavior  of  htigants  in  indem- 
nity countries:  are  small  claims  really  pressed  more  often;  are  many 
people  frightened  out  of  court;  and  what  percentage  of  cases  are  set- 
tled out  of  court. 

Considering  the  dangers — increasing  the  disparity  among  Htigants 
based  on  wealth;  penaHzing  unsuccessful,  but  innocent,  plaintiffs;  in- 
creasing dilatory  tactics — and  the  uncertainty  of  their  magnitude,  it 
is  not  startling  that  no  American  jurisdiction  has  ventured  to  adopt 
indemnity  for  all  successful  plaintiffs  and  defendants. 

On  the  other  hand,  indemnity  is  awarded  in  most  American  juris- 
dictions in  certain  situations.  An  examination  of  the  operation  of 
these  Hmited  indemnity  provisions  suggests  reforms  that  could  be 
made  with  a  minimal  risk  of  the  undesirable  consequences  attributed 
to  general  indemnity. 

A.  Reimbursing  the  Private  Attorney  General 

The  perception  of  Louis  Brandeis  that  lawyers  Htigating  cases  on 
behalf  of  private  cHehts  could  champion  the  pubHc  interest  at  the 
same  time  has  been  a  recurring  theme  in  the  development  of  reform 
legislation  in  the  United  States.  Legislatures  have  repeatedly  created 
private  causes  of  action  to  deter  conduct  perceived  as  anti-social  by 
the  threat  of  damages^*  or  to  encourage  use  of  the  injunctive  remedy 
against  specific  violations  of  a  broadly-defined  pubHc  policy."    To  the 


6*  Clayton  Act,  §  4,  15  U.S.C.  §  15  (1964) ;  Communications  Act  of  1934,  §  206, 
47  U.S.C.  §  206  (1964) ;  Copyright  Act,  17  U.S.C.  §  116  (1964) . 

65  See,  e.g..  Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000a  et.  seq.  (1964) ;  Clayton 
Act,  15  U.S.C.  §  26  (1964) ;  Copyright  Act,  17  U.S.C.  §  112  (1964) . 
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extent  that  encouragement  of  these  pubhc-interest  lawsuits  is  con- 
sidered desirable,  awarding  attorney's  fees  and  other  expenses  of 
litigation  to  victorious  plaintiffs  may  be  an  appropriate  measure. 

A  threshold  difficulty  in  strengthening  the  plaintiff's  hand  by  ex- 
tending indemnity  into  this  area  is  the  determination  of  what  con- 
stitutes a  "pubhc  interest  lawsuit"  or,  which  litigants  qualify  as  "pri- 
vate attorneys  general."  Almost  every  lawsuit  furthers  both  selfish 
and  broadly  social  goals.  The  plaintiff  under  the  Public  Accommoda- 
tions Act"  furthers  a  selfish  goal  by  establishing  his  own  right  of  ac- 
cess to  pubhc  accommodations;  yet,  the  impact  of  his  success  will  be 
broadly  social.  The  successful  plaintiff  in  an  automobile  neghgence 
action  may  unwittingly  deter  careless  drivers;'^  yet,  the  dominant 
motive  behind  his  lawsuit  can  be  fairly  characterized  as  selfish.  Be- 
tween these  extremes  lie  many  situations  in  which  the  relative  im- 
portance of  selfish  and  broadly  social  impact  is  much  more  difficult  to 
assess.  The  anti-trust  plaintiff,  for  example,  has  strong  selfish  motives 
and  yet  may  have  a  considerable  impact  beyond  his  own  pocketbook.*^ 

A  superficial  approach  to  this  difficult  problem  is  that  the  judgment 
that  the  public  dimension  of  a  given  cause  of  action  is  strong  enough 
to  warrant  the  appHcation  of  indemnity  rests  completely  with  the  leg- 
islature and  that  the  courts  are  remitted  to  a  relatively  passive  role 
in  reimbursing  successful  public  interest  plaintiffs.  After  all,  the  leg- 
islature creates  statutory  causes  of  action  and  should  make  the  judg- 
ment about  the  propriety  of  indemnity  when  it  enacts  the  legislation 
creating  the  action. 

There  are  a  number  of  reasons  why  the  role  of  the  courts  must  be 
more  djoiamic  than  this  analysis  might  indicate.  First  of  all,  it  is  often 
unclear  whether  the  legislature  provided  for  indemnity  and,  if  so, 
what  standard  has  been  estabUshed  for  its  imposition.  One  recent 
illustration  of  this  lack  of  clarity  and  the  proper  judicial  response  is 
the  Supreme  Court's  resolution  of  Newman  v.  Piggie  Park  Enterprises, 
Jnc.^^    The  decision,  which  construed  a  section  of  the  Civil  Rights  Act 


66  Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000a  et.  seq.  (1964) . 
6'W.  Prosser,  Law  of  Torts  §  2  (3d.  ed.  1964). 

68  ABA  Antitrust  Section,  Antitrust  Devixopments  1955-1968,  at  274  (Supp. 
1968).  Some  awards  from  specific  cases  include:  Ohio  Valley  Elec.  Corp.  v.  Gen- 
eral Elec.  Co.,  244  F.  Supp.  914  (S.D.N.Y.  1965)  ($16,873,203  after  trebling) ;  Phila- 
delphia Elec.  Co.  V.  Westinghouse  Elec.  Corp.,  1964  Trade  Cas.  H  71,123  (E.D. 
Pa.  1964)  ($28,972,217  after  trebling);  Hanover  Shoe,  Inc.  v.  United  Shoe  Mach. 
Corp.,  245  F.  Supp.  258  (M.D.  Pa.  1965)    ($1,413,203  before  trebling) . 

69  390  U.S.  400  (1968)  (per  curiam).  But  see  Fleischmann  Distilling  Corp.  v. 
Maier  Brewing  Co.,  386  U.S.  714  (1967)  in  which  the  Supreme  Court  refused  to 
imply  indemnity  in  the  absence  of  a  specific  statutory  mandate  in  construing  the 
Lanham  Act,  15  U.S.C.  §  1117  (1964). 
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of  1964,^°  overnded  a  narrower  test  laid  down  by  the  Court  of  Appeals 
for  the  Fourth  Circuit  which  had  required  a  showing  of  "bad  faith" 
on  the  defendant's  part  to  allow  a  plaintiff  to  recover  attorney's  fees.^^ 
The  Supreme  Court  held  that  the  statute  allowing  the  prevaihng  party 
reasonable  attorney's  fees  must  be  construed  to  permit  successful 
plaintiffs  to  "ordinarily  recover  an  attorney's  fee  imless  special  cir- 
cumstances would  render  such  an  award  unjust."^^ 

The  court's  decision  seems  bottomed  on  two  grounds.  The  policy 
of  the  Act  is  clearly  furthered  by  broadening  the  opportunity  for  suc- 
cessful plaintiffs  to  recover  attorney's  fees.  In  addition,  had  Congress 
intended  merely  to  provide  for  indemnity  against  bad  faith  defendants, 
specific  reference  in  the  Act  to  attorney's  fees  would  have  been  un- 
necessary. Federal  courts  already  have  a  general  authority  to  award 
counsel  fees  to  a  successful  plaintiff  when  a  defense  has  been  main- 
tained "in  bad  faith,  vexatiously,  wantonly,  or  for  oppressive  rea- 
sons."^^ 

This  decision  should  not  only  serve  to  effectuate  the  Public  Accom- 
modations Act,  but  shoiild  also  serve  as  a  precedent  for  construing 
federal  statutes  which  specifically  provide  for  eoimsel  fees.  It  should 
estabUsh  a  general  poHcy  of  indemnity  with  the  burden  on  the  loser 
to  show  why  "special  circumstances"  would  render  indemnity  unjust 
in  his  case.^* 

In  addition  to  approaching  statutes  with  a  realization  of  the  desir- 
ability of  granting  indemnity  in  pubhc  interest  lawsuits,  courts  can 
also  grant  appropriate  remedies  in  suits  at  equity  by  awarding  attor- 
ney's fees  to  victorious  plaintiffs."  While  there  will  be  no  attempt 
here  to  catalogue  completely  authorities  for  this  use  of  the  equitable 
power  or  the  statutes  in  which  Congress  or  state  legislatures  have 
empowered  courts  to  indemnify  public  interest  plaintiffs,  both  lists 
are  long.^^ 

Another  difficulty  inherent  in  reimbursing  the  private  attorney  gen- 
eral is  the  problem  of  mutuality.  A  common  perception  of  justice 
may  be  offended  if  victorious  plaintiffs,  but  not  victorious  defendants, 
are  awarded  attorney's  fees.    In  fact,  the  Public  Accommodations  Act 


70  Civil  Rights  Act  of  1964,  §  204(b),  42  U.S.C.  §  2000a-3(b)    (1964). 

71  Sec  Newman  v.  Piggie  Park  Enterprises,  Inc.,  377  F.2d  433,  437  (4th  Cir. 
1967),  affd,  390  U.S.  400  (1968). 

72  Newman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402  (1968). 

73  6  J.  Moore,  Federal  Practice  H  54.77,  at  1352  (2d  ed.  1966)  cited  at  390  U.S. 
402,  n.4. 

7*  Sec  generally  4  Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev.  176  (1969). 

75  6  J.  Moore,  Federal  Practice  ^  54.70,  at  1304  (2d  ed.  1966). 

76  See,  e.g..  United  States  v.  Bowden,  182  F.2d  251  (10th  Cir.  1950) ;  McKnight 
V.  Akins,  192  F.2d  674  (6th  Cir.  1951) ;  Chemical  Bank  &  Trust  Co.  v.  Prudence- 
Bonds  Corp.  207  F.2d  67  (2d  Cir.  1953) .    See  statutes  cited  note  64  supra. 
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provides  for  the  "prevailing  party"  to  receive  attorney's  fees/^  and, 
arguably,  the  standard  for  indemnity  estabUshed  in  Newman  v.  Piggie 
Park  Enterprises,  Inc.^^  may  be  applied  to  victorious  defendants.  Mu- 
tuality of  indemnity  in  public  interest  lawsuits  would  have  some  im- 
fortunate  results.  The  plaintiff  with  a  claim  that  is  beset  with  factual 
or  legal  doubts  will  be  made  more  hesitant  to  press  his  claim.  ^^  This 
may  deter  the  "test  case"  and,  in  addition,  a  nizmber  of  worthy  claims 
under  established  law.  On  the  other  hand,  there  does  seem  to  be  a 
certain  one-sidedness  in  permitting  victorious  plaintiffs  to  recover 
litigation  expenses  while  leaving  victorious  defendants  empty-handed. 
Of  course,  this  one-sidedness  may  be  the  very  objective  of  creating 
the  pubhc  interest  lawsuit;  placing  potential  plaintiffs  in  such  an  ad- 
vantageous position  may  create  added  pressure  on  defendants  to  con- 
form to  the  substantive  terms  of  the  statute. 

Another  possible  resolution  of  the  problem  would  be  to  allow  the 
successful  plaintiff  to  be  reimbursed  by  the  state.*"  It  is  a  well-estab- 
ished  principle  of  equity  that  a  plaintiff  who  successfully  sues  to  bene- 
fit a  common  fund  can  recover  his  attorney's  fees  from  the  fund.*^  In 
addition,  plaintiffs  can  often  bring  a  class  action  under  the  Federal 
Rules  of  Civil  Procedure  and  fund  the  lawsuit  from  the  recovery  of 
the  entire  class.  ^^  The  public-interest  plaintiff  can,  in  many  cases,  be 
viewed  as  a  private  attorney  general  who  has  sued  to  benefit  the  entire 
society.  Therefore,  the  recovery  of  fees  from  a  common  fund  may  be 
viewed  as  an  argument  for  state  compensation  of  successful  plaintiffs 
in  public  interest  lawsuits.  Recovery  of  attorney's  fees  from  the  state, 
rather  than  from  the  defeated  defendant,  would  lessen  although  not 
completely  erase  objections  based  on  an  absence  of  mutuality.*^ 

The  expanded  use  of  indemnity  in  public  interest  lawsuits  will  help 
promote  policies  behind  the  substantive  law  plaintiffs  seek  to  vindicate. 
If  the  principle  of  indemnity  is  broadened  sufficiently,  there  could  be 
a  significant  impact  on  the  legal  profession.    Public  interest  law  firms, 

"Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000a-3(b)  (1964).  Cf.  Missouri,  Kan. 
&  Tex.  Ry.  Co.  v.  Cade,  233  U.S.  642  (1914)  (upholding  the  constitutionality  of  a 
statute  providing  indemnity  for  plaintifiEs,  but  not  for  defendants). 

T8  390  U.S.  400  (1968) . 

'3  For  a  ftill  analysis  see  the  appendix. 

80  C/.  Note,  Attorney's  Fees  in  Condemnation  Proceedings,  20  Hastings  L.J.  694 
(1969). 

«^See  C.  McCoRMiCK,  Damages  §  62  (1935). 

82  See  3A  J.  Moore,  Federal  Practice  H  23.07,  at  3433  (2d  ed.  1966) : 

Where,  through  the  efforts  of  the  representative  of  a  class,  a  fund  is 
brought  into  being  or  a  recovery  beneficial  to  the  class  is  had,  the  court 
may  allow  reimbursement  appropriate  to  the  circumstances.    Id. 

83  The  successful  defendant  is  still  unable  to  receive  any  indemnity,  and  there- 
fore defendants  in  general  may  be  more  willing  than  plaintiffs  to  concede  close 
cases  before  trial. 
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envisioned  by  Ralph  Nader,^^  coiild  emerge  and  receive  compensation 
for  their  successfiil  litigation.  If  indemnity  were  provided  for  success- 
ful lawsuits  against  the  government,  a  "free-enterprise  ombudsman" 
could  receive  compensation  for  ensuring  that  governmental  agencies 
follow  their  statutory  mandates.  Indemnity  in  favor  of  the  private 
attorney  general  would  tend  to  make  the  vindication  of  the  pubhc  in- 
terest sufficiently  financially  rewarding  so  that  it  could  be  feasibly 
carried  out  by  private  practitioners  of  law. 

B.  Encouraging  the  Meek 

One  of  the  argimients  that  is  repeatedly  made  in  favor  of  the  adop- 
tion of  indemnity  is  that  it  will  encourage  certain  groups  of  plaintiffs 
with  small  but  legitimate  claims  to  assert  these  claims  in  court.  Under 
our  present  system,  these  potential  plaintiffs  are  deterred  from  seeking 
legal  redress  for  their  grievances  because  the  expense  of  retaining 
counsel  may  equal  or  exceed  the  expected  recovery.  The  imredressed 
wrongs  that  result  from  this  system  can  lead  to  a  pattern  of  imchecked 
violation  of  substantive  law  and  a  sense  of  frustration  on  the  part  of 
those  whose  legally  legitimate  claims  are  "too  small"  to  be  given  rec- 
ognition by  the  legal  system  as  it  operates  at  present.^^  The  impact 
of  a  blanket  indemnity  system  on  these  small,  but  legitimate,  claims 
has  been  discussed  above.^*  It  may  also  be  possible  to  encourage  the 
potential  plaintiff  whose  claim  is  legitimate  but  too  small  to  warrant 


«*  Harvard  Law  Record,  Nov.  7,  1968,  at  1. 

83  Some  examples  of  areas  of  this  type  are  landlord-tenant  conflicts,  the  vendee's 
right  to  reimbursement  cf  payments  made  after  repossession  in  a  conditional  sale 
contract,  claims  against  r  ^mmon  carriers,  nviisanceS — public  and  private,  usury, 
suits  for  wages,  the  right  to  vote,  and  certain  actions  against  public  officials.  In 
all  of  these  areas,  it  is  possible  for  a  claimant  to  have  an  airtight  case  and  yet  be 
imable  to  obtain  representation  because  of  the  small  amount  involved  or  be 
\inable  to  obtain  representation  without  losing  a  significant  slice  of  his  eventual 
recovery.  To  a  degree,  small  claims  courts,  at  which  the  litigant  can  fairly  effec- 
tively represent  himself,  are  a  solution.  But  there  are  certainly  a  large  group 
of  cases  that  are  too  large  for  the  small  claims  courts  and  yet  small  enough  to  be 
subject  to  the  difficulties  described.  This  is  especially  true  when  the  arrangement 
is  such  as  to  put  the  initiative  to  correct  the  injustice  on  the  poorer  litigant.  Land- 
lord-tenant situations  are  usually  of  this  type  as  are  repossession  cases.  In  the 
latter,  the  advantage  of  the  conditional  sales  contract  to  the  vendor  is  that  upon 
default  all  he  has  to  do  is  repossess  and  wait  to  be  sued  for  the  payments  made — 
whereas  imder  a  normcJ  sale,  he  would  have  to  sue  for  the  defaulted  payments. 
Until  the  initiative  is  reversed,  as  it  was  in  the  Hcirlem  rent-strikes  (the  btirden 
was  shifted  from  the  tenants — having  to  sue  the  landlord  for  better  conditions, 
to  the  landlord — having  to  sue  the  tenant  for  rent)  or  the  initative  is  made  less 
burdensome  (as  it  would  be  if  the  plaintiffs  counsel  fees  were  reimbursed)  the 
device  of  shifting  the  initiative  to  sue  for  jvistice  will  continue  to  be  a  successful 
method  of  exploiting  the  poor.    See  authority  cited  note  45,  supra. 

86  See  text  accompjmying  notes  40-41  supra. 
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the  legal  expense  that  pressing  it  under  the  present  system  would  en- 
tail, by  measures  short  of  across-the-boards  indemnity. 

The  first,  and  perhaps  most  obvious,  method  of  tailoring  a  limited 
indemnity  system  to  correct  this  deficiency  in  oiur  present  legal  struc- 
ture would  be  to  provide  for  indemnity  in  favor  of  successful  plaintiffs 
who  brought  claims  of  less  than  a  certain  dollar  amount— say  one  thou- 
sand dollars.    Oregon  has  taken  this  approach  to  the  problem.^'    This 
kind  of  provision— largely  because  under  the  American  system  the 
amount  at  issue  in  a  civil  lawsuit  is  usuaUy  a  function  of  the  plaintiff's 
imagination— allows  the  prospective  plaintiff  to  choose  whether  or  not 
to  have  indemnity  apply  to  his  claim.    Thus,  the  plaintiff  may  often 
be  faced  with  a  choice  between  keeping  his  demand  for  damages  low 
and  thereby  coming  withm  the  indemnity  system  and  inflating  dam- 
ages in  the  hope  of  a  higher  recovery  at  the  expense  of  making  indem- 
nity inappUcable  to  his  claim.    Another  possible  solution  would  be  to 
allow  a  successful  plaintiff  to  receive  indemnity  whenever  the  recovery 
was  less  than  a  certain  dollar  amount— regardless  of  the  doUar  amount 
demanded  by  the  plaintiff  in  his  complaint.    This  would  seem  unfair 
because  in  many  cases  in  which  the  dollar  recovery  is  smaUer  than 
the  demand  in  the  complaint,  the  disparity  is  an  indication  that  the 
defendant's  position  has  been  vindicated.    It  would  be  unfair,  for  ex- 
ample, to  force  a  defendant  to  indemnify  a  plaintiff  who  sued  him  for 
$100,000  in  an  automobile  negUgence  action  and  recovered  only  $500. 
The  defendant  may  weU  have  agreed  on  the  issue  of  liabihty  and  re- 
fused to  settle  out  of  court  solely  because  of  a  disagreement  on  the 
amount  of  damages.     Although  the  final  verdict  was  in  favor  of  the 
plaintiff,  the  amount  of  the  recovery  may  really  indicate  that  the  de- 
fendant's position  has  been  vindicated.««    It  would  be  unfair  to  penaHze 
the  defendant  for  asserting  this  legal  position.     It  seems,  therefore, 
that  if  indemnity  is  to  be  based  on  the  amount  at  issue— that  amount 
should  be  determined  by  the  amount  of  damages  asserted  in  the  plain- 
tiff's complaint  and  not  by  the  eventual  recovery.    A  caveat  should  be 
added  here.    In  determining  what  amount  constitutes  a  "small  claim" 
in  relation  to  prevaiUng  legal  fees  and  therefore  an  appropriate  claim 
for  the  application  of  indemnity,  it  may  be  dangerous  for  the  legisla- 
ture to  set  a  statutory  sum.    It  has  been  argued  that  one  of  the  rea- 
sons that  the  prevailing  system  in  America  is  characterized  as  a  "no- 
indemnity"  system  is  that  many  legislatures  fixed  statutory  "costs," 
which  at  the  time  of  enactment  purported  to  constitute  reimbursement 
for  attorney's  fees,  and  neglected  to  revise  the  dollar  amounts  upward 


STORE.  Rev.  Stat.  §  20.080  (1965).  .       . 

88  Even  cotintries  with  blanket  indemnity  systems  might  refuse  mdemmty  m 
this  situation.     See  text  accompanying  notes  101-04  infra. 
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as  inflation  made  these  amounts  inadequate.*®  The  same  thing  could 
result  if  a  statutory  dollar  amoiont  was  frozen  for  a  long  enough  time 
as  the  amount  of  a  "small"  claim  in  relation  to  prevailing  legal  fees. 
As  inflation  continued  and  legal  fees  rose,  the  statutory  limit  could 
become  unreasonably  low  and  many  small  claims  could  be  excluded 
from  its  benefits.^"  Therefore,  it  would  seem  advisable  to  provide  for 
an  automatic  yearly  revision  of  the  statutory  dollar  limit  based  on  the 
cost  of  Uving  index. 

Another  method  of  tailoring  indemnity  to  provide  access  to  the 
courts  for  prospective  plaintiffs  with  legitimate  claims  that  are  at 
present  precluded  is  to  limit  indemnity  by  a  statutory  definition  of 
the  type  of  claim  asserted.  A  claim  may  be  defined  by  the  nature  of 
the  legal  issue  involved  or  by  the  nature  of  the  defendant.  A  number 
of  states  have  adopted  statutes  of  this  type.  Thus,  various  statutory 
provisions  permit  a  recovery  of  "reasonable  attorney's  fees"  in  actions 
against  life  or  fire  insurance  companies,®^  claims  for  tinpaid  wages,®^ 
actions  to  obtain  workmen's  compensation,®^  and  successful  defenses 
on  will  contests.®*  In  addition,  a  number  of  proposed  statutes — espe- 
cially in  the  consumer  protection  area — provide  for  an  award  of  attor- 
ney's fees  to  successful  plaintiffs.®^  It  would  seem  that  the  factors 
that  should  be  taken  into  account  in  determining  which  classes  of  cases 
are  appropriate  for  indemnity  are:  whether  it  is  a  class  of  cases  in 
which  small  claims  recur;  whether  defendants  are  large  institutional 
litigants  who  have  an  inherent  bargaining  advantage  over  plaintiffs; 
whether  a  large  nimiber  of  the  claims  are  "sure"  (i.e.,  would  be  settled 
for  the  full  amoimt  but  for  the  defendant's  knowledge  that  the  plain- 
tiff must,  at  present,  pay  for  his  own  attorney) ;  the  social  importance 
of  compelling  defendants  to  conform  to  the  substantive  standard  of 
the  law  (e.g.,  a  strong  factor  in  right-to-vote  cases)  .®^  This  last  factor 
indicates  that  there  may  be  substantial  overlap  between  the  "en- 
couraging the  meek"  and  the  "reimbursing  the  private  attorney  gen- 
eral" rationales  for  extending  indemnity.  Indenmity  under  the  Public 
Accommodations  Act,®'  for  example,  can  be  justified  both  as  furthering 


89  But  see  Note,  Attorney's  Fees:  Where  Shall  the  Ultimate  Burden  Lie?,  20 
Vand.  L.  Rev.  1216  (1967). 

90  For  example,  a  claim  worth  $2,048  in  1940  was  worth  only  $860  in  1967.     See 

U.S.  BUEEAU  OF  THE  CeNSTJS,  STATISTICAL  ABSTRACT  OF  THE  UNITED  STATES  341    (1968). 

91  See  Gtermania  Fire  Ins.  Co.  v.  Bally,  19  Ariz.  580,  173  P.  1052  (1918) . 
92Sce  Mum.  Stat.  §  574.26  (1965). 

93CAL.  Labor  Code  §  4903  (West  1955). 

94  Wash.  Rev,  Code  §  11.24.050  (1967) . 

95  Uniform  Commercial  Credit  Code  §  5.203. 

9«C/.  Comment,  Protectiiig  the  Right  to  Vote:  A  Model  Voter  Challenge  Stat- 
ute, 78  Yale  L.J.  662,  689  (1969)    (attorney  fees  in  voting  rights  cases). 
9"  See  text  accompanying  notes  69-73  supra. 
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the  public  policy  of  the  Act  and  as  encouraging  plaintiffs  with  legiti- 
mate, but  financially  unremunerative,  claims  to  resort  to  the  courts. 

A  third  solution  to  the  problem  of  the  claim  which  is  too  "small" 
to  be  litigated  does  not  directly  involve  indemnity,  but  is  worthy  of 
mention  here.  In  many  jurisdictions,  small  claims  coiurts  provide  a 
forum  for  these  cases. ^^  For  a  number  of  reasons,  the  existence  of 
small  claims  courts  should  not  be  considered  a  complete  solution  to 
the  problem  presented  by  the  claim  too  small  to  warrant  incurring 
an  attorneys'  fee  under  our  present  system.  First  of  all,  in  most  small 
claims  coiurts,  attorneys  are  permitted  and  the  party  represented  by 
counsel  may  be  at  a  considerable  advantage  even  under  the  simplified 
procedure  that  applies  in  these  proceedings.  Secondly,  the  jurisdic- 
tional limit  in  most  small  claims  courts  is  probably  too  low  to  include 
all  of  the  cases  in  which  the  cost  of  retaining  coimsel  effectively  deters 
plaintiffs  from  suing.^^  Finally,  even  if  jurisdictional  amounts  were 
raised  and  attorneys  were  forbidden,  the  legal  profession  should  ques- 
tion the  desirabihty  of  removing  such  a  large  class  of  cases  from  what 
is  traditionally  known  as  the  adversary  process  and  the  advantages 
it  is  supposed  to  provide  to  dispute  resolution.  In  order  for  small 
claims  courts  to  resolve  the  problems  presented  by  claims  of  this  type, 
the  legal  profession  would  have  to  submit  to  what  should  be  an  unac- 
ceptable abdication  of  responsibihty.  Of  course,  some  small  claims  are 
probably  too  de  minimis  to  justify  an  allocation  of  admittedly  limited 
legal  resources  to  their  vindication,  but  as  far  as  possible,  indemnity, 
rather  than  total  withdrawal  of  the  legal  profession,  should  be  applied 
to  solve  the  problems  presented  by  the  small  claim.  To  the  extent 
that  lawyers  are  permitted  to  represent  clients  and  are  effective  at  this 
representation  in  small  claims  courts,  the  same  arguments  that  militate 
in  favor  of  mdemnity  in  courts  of  general  jurisdiction  apply. 

An  effective  application  of  indemnity  to  the  claims  that  recur  among 
the  poor  and  to  small  claims  in  general  may  offer  a  desirable  alterna- 
tive to  government  financing  of  free  legal  services.  Because  the  ex- 
pense of  financing  the  vindication  of  these  claims  would  come  from 
the  coffers  of  the  wrongdoer  rather  than  out  of  the  pockets  of  the  tax- 
payers, indemnity  would  offer  a  surer  deterrent  to  the  primary  con- 
duct giving  rise  to  the  claims  (e.g.,  violation  of  a  building  code,  or 
misrepresentation  of  credit  terms)  than  would  free  legal  services.  In 
addition,  indemnity  might  allow  these  claims  to  be  vindicated  by  an 


98  Tex.  Rev.  Civ.  Stat.  Ank.  art.  2406a  (1964)  (jurisdiction  limited  to  claims  not 
exceeding  150  dollars,  except  that  wage,  labor,  and  employment  claims  are  limited 
to  200  dollars).  See,  Note,  Small  Claims  Courts  in  Texas:  Paradise  Lost,  47 
Texas  L.  Rev.  448  (1969). 

99  See  Note,  Small  Claims  Courts  in  Texas:  Paradise  Lost,  47  Texas  L.  Rev.  448 
(1969). 


1234 


46  IOWA  LAW  REVIEW  [Vol.  55 

independent  bar,  a  solution  which  may  be  preferable  to  the  creation 
of  a  new  bureuacracy  charged  with  the  representation  of  chents  whose 
claims  have  been  bypassed  by  the  prevailing  legal  structure.  Although 
indemnity  should  not  be  envisioned  as  a  panacea  for  the  legal  problems 
of  the  poor,  limited  indemnity  is  clearly  a  measure  which  should  be 
adopted  to  aid  in  the  vindication  of  legitimate  claims  to  which  legal 
reUef  is  presently  foreclosed, 

C.  Indemnity  Based  on  the  Reasonableness  oj  the  Loser's  Position 

Advocates  of  the  adoption  of  a  comprehensive  indemnity  system  of- 
ten argue  that  one  of  its  key  virtues  will  be  the  deterrence  of  "unrea- 
sonable" or  "bad  faith"  litigation  on  the  part  of  both  plaintiffs  and  de- 
fendants.^**" Although  the  promotion  of  this  policy  may  not  justify 
the  apphcation  of  indemnity  to  every  lawsuit,  the  argument  suggests 
some  possibilities  for  limited  indemnity.  The  difficulty,  of  course,  is  in 
proposing  guidelines  for  the  determination  of  which  losers  have  been 
"imreasonable";  unless  this  problem  is  satisfactorily  resolved  the  ap- 
phcation of  indemnity  may  be  viewed  as  capricious,  the  determination 
of  "unreasonableness"  may  itself  become  time-consuming  and  costly, 
and  the  impredictability  of  the  decision  to  impose  indenmity  may  cor- 
rode the  deterrent  impact  indemnity  might  otherwise  have  on  prospec- 
tive "unreasonable"  litigants. 

The  problem  of  separating  the  unreasonable  from  the  reasonable 
loser  is  one  that  occurs  in  even  those  countries  which  are  popularly 
considered  to  have  a  "blanket"  indemnity  system.  In  England,  for 
example,  it  is  within  the  discretion  of  the  court  to  refuse  to  indemnify 
the  winner  and  even  to  order  the  winner  to  indemnify  the  loser.^"^ 
This  discretion  has  been  exercised  in  cases  in  which  the  plaintiff 
recovers  only  nominal  damages,  the  defendant  offers  in  settlement 
and  pays  into  court  a  greater  sum  than  the  plaintiff  recovers,  or  the 
defendant  acts  in  such  a  way  as  to  deceptively  induce  the  plaintiff  to 
beheve  he  has  a  good  cause  of  action.^"^ 

In  Sweden,  the  loser  generally  pays  the  winner's  htigation  expenses 
("costs  for  preparation  and  presentation  of  the  action  and  counsel 
fees").^°'  An  exception  exists  if,  at  the  time  the  action  was  com- 
menced, the  loser  neither  knew  nor  had  reason  to  know  the  fact  or 
facts  that  eventually  determined  the  outcome  of  the  htigation.^"* 


100  See  text  accompanying  note  2  supra. 

101  Supreme  Court  Cost  Rules  1959  (S.I.  1959  No.  1958)  R.  3(2). 

102  See  generally,  Samuels,  Costs  Follow  The  Event:  The  Exceptions,  108  Sol.  J. 
470,  492  (1964). 

103  R.  GmsBxniG  &  A.  Bruzelius,  Civil  Procedure  In  Sweden  367  (1965). 

io<  Before  1948,  an  exception  was  allowed   (and  each  party  paid  his  own  ex- 
penses) whenever  the  case  was  so  "obscure  and  problematical"  that  the  loser  had 
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A  different  approach  has  been  followed  in  Germany.  The  court  fees 
payable  to  the  state  and  the  counsel  fees  recoverable  by  the  winner 
are  fixed  according  to  a  scale  based  on  the  amount  in  controversy  (the 
Streitwert) .  The  amount  in  controversy  can  generally  be  reasonably 
estimated  in  advance  (it  is  usually  simply  the  amount  demanded  by 
the  plaintiff  in  the  complaint)  and  is  fixed  by  the  court  (in  cases  of 
disagreement  or  when  the  htigation  is  not  over  a  monetary  demand) . 
If  the  plaintiff  ultimately  recovers  less  than  the  full  amoimit  in  con- 
troversy, he  is  the  loser  of  the  lawsuit  in  the  proportion  of  the  amount 
he  failed  to  recover,  and  can  recover  coimsel  fees  only  in  the  propor- 
tion of  his  success.^°^  The  successful  operation  of  this  system  in  Ger- 
many is  partially  the  result  of  its  compatibiUty  with  more  basically 
substantive  characteristics  of  the  German  legal  system.  Part  of  the 
reason  that  a  system  which  fixes  counsel  fees  rigidly  and  predictably 
in  advance  is  acceptable  is  that  the  amount  of  work  counsel  wUl  have 
to  perform  on  a  given  case  is  relatively  predictable  in  advance.  The 
potential  conflict  of  interest  between  the  lawyer  and  cUent  in  fixing 
the  amount  at  issue^°®  exists  but  is  considerably  negatived  by  the  fact 
that  in  Germany  the  damages  awarded  are  less  chimerical  than  in  some 
other  coimtries  and  so  the  scope  of  the  lawyer's  imagination  in  inflating 
the  amoimt  at  issue  is  more  tightly  strictured.^°' 

If  a  cardinal  purpose  of  indemnity  is  to  deter  meritless  litigation, 
deterrence  is  impossible  in  those  cases  in  which  the  defeated  party 
had  no  way  of  knowing  that  he  would  be  unsuccessful.  In  addition, 
when  the  defeated  litigant  is  viewed  as  a  wrongdoer,  the  justice  of  in- 
demnity is  most  compelling.  The  extent  of  the  loser's  wrong  would 
seem  to  be  inversely  proportional  to  the  reasonableness  of  his  position 


cause  to  litigate.  Under  the  system  presently  in  effect,  in  1956  no  demand  for 
expense  reimbursement  was  made  in  37.7  per  cent  of  the  cases  decided  in  the 
lower  courts,  reimbursement  was  awarded  in  59.6  per  cent  of  the  cases  and  re- 
imbursement was  denied  in  2.6  per  cent  of  the  cases.  Id.  at  366  n.l.  The  pre- 
dictability of  the  granting  of  indemnity  is  unclear.  In  95  per  cent  of  the  cases 
in  which  indemnity  was  demanded  it  was  granted,  but  in  nearly  40  per  cent  of 
all  cases  (excluding  legal  aid  cases)  it  was  not  even  demanded.  Reimbiirsement 
was  ordered  in  favor  of  plaintiffs  in  52.1  per  cent  of  the  total  number  of  cases 
and  in  favor  of  defendants  in  7.6  per  cent  of  the  total  number  of  cases.  Id.  at 
367  n.l. 

105  This  section  is  derived  from  Kaplan,  Von  Mehren  &  Schaefer,  Phases  of 
German  Civil  Procedure  71  Harv.  L.  Rev.  1193,  1443,  1461-70  (1958)  and  conversa- 
tions I  have  had  wdth  Rudolf  Schaefer,  Judge,  Hamburg  Amtsgericht,  Cambridge, 
Mass.,  Jan.  1967. 

106  Win  or  lose,  the  lawyer's  fees  increase  as  the  amount  at  issue  increases,  but 
fixing  a  high  amovmt  at  issue  will  make  the  client  liable  for  a  percentage  of  the 
costs  if  his  recovery  is  less  than  the  amount  at  issue. 

10'  Interview  with  Rudolf  Schafer,  Judge,  Hamburg  Amtsgericht,  Cambridge, 
Mass.,  Jan.  1967. 
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at  the  outset  of  the  htigation.  Thus,  notions  of  both  justice  and  de- 
terring Htigants  from  maintaining  unreasonable  positions  suggest  that 
indemnity  is  most  compelling  when  the  defeated  litigant  actually  real- 
ized that  his  position  had  no  merit,  and  least  compelhng  when  he  was 
justifiably  surprised  by  the  result  because  of  a  determinative  fact  un- 
known to  him  or  a  change  in  the  law.  Some  place  between  these  two 
extremes,  legislatures  should  draw  the  line  at  which  indemnity  will  be 
granted. 

Illinois  has  a  provision  that:  "Allegations  and  denials,  made  with- 
out reasonable  cause  and  not  in  good  faith  and  found  to  be  untrue, 
shall  subject  the  party  pleading  them  to  the  payment  of  reasonable 
expenses,  actually  incurred  by  the  other  party  by  reason  of  the  untrue 
pleading,  together  with  a  reasonable  attorney's  fee,  to  be  summarily 
taxed  by  the  court  at  the  trial."^"^  Courts  have  been  hesitant  to  exer- 
cise the  discretion  that  this  statute  gives  them,  because  judges  are  not 
accustomed  to  granting  indemnity.^"^  A  more  effective  provision 
would  cast  the  burden  in  the  other  direction  and  force  the  judge  to 
exercise  discretion  not  to  indemnify:  "indemnity  shall  be  granted 
unless  the  trial  court  shall  find  .  .  .  ."  The  legal  test  could  remain  the 
same  as  under  the  Illinois  statute;  or  be  more  favorable  to  indemnity: 
"good  faith";  "reasonableness";  "an  absence  of  (gross)  negligence"; 
"a  determinative  fact  unknown  to  the  defeated  party";  or  "a  change 
of  law."  Regardless  of  the  test  adopted,  forcing  the  trial  judge  to 
make  an  affirmative  decision  not  to  indemnify  would  probably  break 
down  judicial  inertia. 

Choosing  the  legal  test  is  a  more  difficult  problem.  "Bad  faith"  is 
subjective  and  difficult  to  prove.  Awarding  indemnity  to  all  litigants 
whose  opponents  were  "unreasonable"  would  provide  a  more  objec- 
tive test."°  However,  this  test  would  present  certain  disadvantages. 
A  tremendous  burden  would  be  put  on  the  trial  judge  to  make  this 
decision  without  any  really  clear  standards.  With  a  test  this  vague, 
there  might  be  considerable  litigation  over  the  issue  of  indemnity 
itself;  and  appellate  courts  might  have  to  establish  clearer  standards 
to  assure  some  semblance  of  uniformity  within  a  jurisdiction.    In  addi- 


108  III.  Rev.  Stat.  ch.  110,  §  41  (1961) . 

109  See  50  III.  B.J.  800  (1962).  For  an  indication  that  courts  have  begun  to 
apply  liberally  this  provision  see  Levine,  Section  41  oj  the  Civil  Procedure  Act — 
The  Sleeper  Awakes,  54  III.  B.J.  388  (1966). 

110  "Malice"  must  be  proven  to  establish  the  tort  of  wrongful  civil  proceedings, 
but  it  seems  that  "malice"  may  consist  of  a  lack  of  belief  in  any  possible  success 
of  the  action  and  need  not  involve  a  motive  of  ill  will.  The  jury  may  infer  malice 
from  lack  of  probable  cause.  W.  Prosser,  Law  of  Torts  §  114,  at  875  (1964) .  If 
"bad  faith"  were  interpreted  rather  liberally,  it  might  evolve  into  a  "reasonable 
man"  test. 
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tion,  litigants  would  be  unable  to  predict  whether  indemnity  would 
be  applied  to  their  cases  and  would  therefore  be  less  influenced  by 
indemnity  in  their  pre-trial  settlement  negotiations. 

A  clearer  test,  suggested  by  English  experience,"^  might  make  in- 
demnity turn  on  the  relation  between  the  judgment,  the  defendant's 
highest  offer,  and  the  plaintiff's  lowest  demand."^  If  the  judgment 
exceeds  the  plaintiff's  lowest  demand  or  is  below  the  defendant's 
highest  offer,  then  indemnity  would  be  awarded,  respectively  to  the 
plaintiff  or  to  the  defendant."^  If  the  judgment  is  between  the  highest 
offer  and  the  lowest  demand,  no  indemnity  would  be  awarded  on  the 
assumption  that  both  parties  were  "reasonable"  or  at  least  equally 
tmreasonable.  The  trial  court  would  be  given  discretion  to  vary  this 
rule  in  rare  cases.^"  This  would  be  a  clear  rule,  and  it  seems  pecul- 
iarly structured  so  as  to  encourage  higher  offers  and  lower  demands — 
and,  therefore,  more  pre-trial  settlement."^  Its  weakness  is  that  it 
would  base  indemnity  on  the  relation  between  the  winning  htigant's 
offer  or  demand  and  the  judgment,  and  therefore  would  really  make 
indemnity  turn  on  the  reasonableness  of  the  winner's  position.  To  cor- 
rect this,  a  factor  of  two  requirements  could  be  added — indemnity 
would  be  granted  only  when  the  judgment  was  more  than  twice  the 
defendant's  highest  offer  (and  greater  than  the  plaintiff's  lowest  de- 
mand) or  less  than  half  the  plaintiff's  lowest  demand  (and  less  than 
the  defendant's  highest  offer)  ."^  This  would  assure  that  only  "unrea- 
sonable" litigants — htigants  whose  pretrial  position  diverged  by  a  iac- 


m  If  the  defendant  offers  in  settlement  and  pays  into  coxirt  a  greater  sum  than 
the  plaintiff  recovers,  no  indemnity  is  granted.    Samuels,  supra  note  102,  at  471. 

112  For  a  suggestion  of  this  type,  see  Geller,  Unreasonable  Refusal  to  Settle  and 
Calendar  Congestion — Suggested  Remedy,  ABA  Section  on  International  and 
Comparative  Law,  1962  PROCEEDmcs  134-42.. 

"3 Alternatively,  the  rule  could  be  that  if  the  plaintiff  were  awarded  damages, 
but  below  the  defendant's  offer,  no  indemnity  would  be  awarded  either  way.  The 
defendant  would  receive  indemnity  only  in  the  event  of  a  defendant's  verdict. 
This  is  suggested  by  the  systems  in  England  and  Sweden.  See  R.  Ginsburg  &  A. 
Bruzelius,  supra  note  103.  Statistics  on  the  frequency  of  verdicts  below  the  de- 
fendant's highest  offer  in  Sweden,  England,  and  the  United  States  might  be  help- 
fvil  in  making  this  decision. 

11*  Certain  exceptions  should  be  set  forth  by  statute  (e.g.,  change  in  law,  vm- 
known  determinative  fact) .  In  addition,  the  trial  court  should  have  discretion  to 
refuse  indenuiity  on  the  basis  of  some  general  standard  ("when  the  loser  was 
reasonable,"  "when  justice  so  reqviires"). 

115  Parties  would  increase  their  chances  of  receiving  indemnity  by  making 
higher  offers  or  lower  demands. 

116  This  might  be  even  more  effective  in  leading  to  higher  offers  and  lower 
demands.  A  party  would  not  only  increase  his  chances  of  receiving  indemnity, 
but  also  decrease  his  chances  of  having  to  pay  it,  by  making  a  higher  offer  or  a 
lower  demand. 


1238 

50  IOWA  LAW  REVIEW  [Vol.  55 

tor  of  two  from  the  ultimate  judgment — would  be  compelled  to  in- 
demnify their  opj)onents.^^' 

Presimiably,  in  all  the  special  applications  of  indemnity  a  losing 
defendant  would  be  exonerated  if  he  had  offered  an  amount  equal  to 
or  greater  than  the  judgment."*  In  those  cases,  however,  if  the  judg- 
ment was  greater  than  the  defendant's  highest  offer,  the  plaintiff  would 
be  indemnified,  regardless  of  the  relation  between  the  judgment  and 
the  plaintiff's  lowest  demand.^^® 

The  limited  indemnity  provisions  discussed  above  are  tailored  to 
correct  specific  inequities  existent  in  the  present  adjudicatory  system. 
Their  adoption  would  entail  minimal  risk  of  the  disadvantages  gen- 
erally attributed  to  indemnity.  In  addition,  their  application  would 
give  the  legal  commimity  more  data  concerning  the  operation  of  in- 
demnity. 

It  is  submitted  that  a  general  indemnity  scheme  somehow  based  on 
the  reasonableness  of  the  position  of  the  loser  deserves  further  con- 
sideration. The  foregoing  proposal — based  on  the  relation  between 
offer,  demand,  and  judgment  and  with  an  option  for  judicial  discretion 
—should  be  studied  further^-"  and  perhaps  adopted  for  a  trial  period. 
At  any  rate,  the  choice  confronting  legislatures  is  not  solely  between 
the  present  system  and  indemnity  for  all  winning  litigants.  A  number 
of  intermediate  measures  are  possible — some  of  these  would  minimize 
the  risk  of  the  disadvantages  often  attributed  to  indemnity. 

III.  Indemnity  and  Other  Features  of  the 
American  Judicial  Process 

A.  Instructing  Juries 

American  juries  may  already  indemnify  some  successful  plaintiffs 
by  improperly  taking  account  of  attorney's  fees  in  their  damage 
awards.^"    No  instructions  are  presently  given  to  juries  on  this  sub- 


117  ' 


f  This  is  an  arbitrary  standard  for  determining  which  litigants  are  tinreason- 
able — but  it  could  be  varied  by  judicial  discretion. 

118  This  would  serve  to  encourage  higher  offers,  to  encourage  plaintiffs  to  ac- 
cept reaSbnable  offers,  and  on  the  general  theory  that  if  the  verdict  is  not  greater 
than  the  defendant's  highest  offer,  the  defendant  is  not  really  the  loser. 

11"  This  would  give  plaintiffs  an  added  advantage  in  these  special  areas  (suing 
institutional  htigants,  small  claims,  claims  which  further  a  public  policy). 

120  Statistics  should  be  assembled  on  the  frequency  of  verdicts  below  the  de- 
fendant's highest  offer  and  above  the  plaintiff's  lowest  demand. 

1-1  See  Kalven,  The  Jury,  the  Law  and  the  Damage  Award,  19  Ohio  St.  L.J.  158, 
175-78  (1958).  This  is  not  within  the  jury's  discretion  over  damages  but  is  im- 
possible to  control.  Compare  Renuert  Lumber  Yard,  Inc.  v.  Levine,  49  So.  2d  97 
(Fla.  1950)    (Hobson  dissenting) : 

Moreover,  although  there  is  no  legal  basis  for  the  inclusion  of  an  attor- 
ney's fee  in  the  judgment,  it  is  a  matter  of  common  knowledge  that  in 


( 
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ject,  presumably  for  fear  that  an  instruction  not  to  indemnify  might 
backfire.^^^ 

Of  course,  if  it  is  clear  when  the  jury  is  instructed  that  the  plaintiff 
will  be  indemnified  if  he  is  successful,  there  is  no  difficulty.  The  in- 
struction to  the  jury  could  simply  recite  this  fact,  and  the  jury  would 
not  attempt  to  indemnify  the  plaintiff  in  their  award. 

Where  it  is  unclear  until  the  jury  returns  its  verdict  whether  the 
plaintiff,  if  successful,  will  be  indemnified,  the  risk  of  a  double  indem- 
nity due  to  the  jury's  independent  award  of  legal  expenses  is  present. 
Instructing  the  jury  on  the  general  operation  of  the  system — for  ex- 
ample, that  the  plaintiff  will  be  indemnified  if  the  judge  finds  that  the 
defendant  was  "imreasonable"  or  if  the  verdict  exceeds  the  plaintiff's 
lowest  demand — would  be  of  little  value.  The  jury  would  still  have 
no  idea  of  whether  indemnity  would  actually  be  granted.  Informing 
the  jury  of  the  plaintiff's  lowest  demand  or  of  whether  the  judge  con- 
siders the  defendant's  position  "unreasonable"  would  be  clearly  preju- 
dicial. The  least  objectionable  solution  is  probably  that  no  instruction 
be  given.  This  may  result  in  a  mutual  guessing  game  between  the 
judge  and  the  jury,^"  but  it  is  probably  less  likely  to  result  in  prej- 
udice to  either  party  or  in  an  independent  award  of  legal  expenses 
by  the  jury  than  is  any  instruction  that  could  be  given. 

B.  Attorney's  Fees 

Even  in  coimtries  which  grant  indemnity,  only  "reasonable"  attor- 
ney's fees  are  usually  allowed.  In  some  countries,  notably  the  United 
Kingdom,  a  complex  system  of  rules  and  a  special  administrator  (the 
taxing  master)  ^^*  are  constituted  in  order  to  determine  the  extent  of 
indemnity  in  each  case.^^'  Determining  "reasonable"  counsel  fees 
would  raise  the  same  problems  in  the  United  States  as  it  has  raised 
in  some  of  the  countries  which  have  indemnity;  fixing  the  amount  of 
indemnity  could  itself  become  an  expensive  and  time-consuming  pro- 
cess. 


personal  injury  actions  lawyers  do  not  customarily  perform  services  for 
the  plaintiff  gratuitously.  As  a  practical  proposition,  it  is  indeed  probable 
that  after  paying  for  the  services  of  his  attorney,  appellee  would  have 
little,  if  any  of  the  $30,000  left  ....  Such  circumstances  cannot  be 
ignored  by  the  writer  in  performing  his  part  of  this  appellate  covirt's 
duty  to  determine  whether  the  judgment  is  so  grossly  excessive  as  to 
shock  the  judicial  conscience.    Id. 

i22Kalven,  supra  note  121,  at  163. 

123  The  jury  would  try  to  guess  whether  indemnity  would  be  awarded;  the 
judge  would  try  to  guess  whether  the  jury  acted  on  the  presimiption  that  indem- 
nity would  not  be  awarded  and  had  awarded  it. 

^24  See  Adams,  The  Taxation  of  Costs,  59  L.  Soc'y  Gaz.  323  (1962). 

125  Supreme  Court  Costs  Rules  28(2). 
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Most  countries  with  indemnity  do  not  allow  contingent  fees,^^^  and 
their  use  in  America  raises  special  difficulties.  Preliminarily,  there 
is  the  question  whether  indemnity  and  the  contingent  fee  can  coexist. 
As  demonstrated  above,  indemnity  would  tend  to  deter  those  lawsuits 
in  which  a  contingent  fee  is  particularly  attractive  to  a  prospective 
plaintiff — suits  in  which  there  is  a  substantial  chance  of  a  victory  by 
the  defendant.  Of  course,  a  contingent  fee  would  stiU  lessen  the  cost 
of  defeat  to  a  plaintiff  by  the  same  amoimt  as  it  does  in  the  absence 
of  indemnity.  In  addition,  imder  the  limited  indemnity  provisions 
discussed  above,  a  prospective  plaintiff  would  not  know  whether  or 
not  defeat  would  necessarily  mean  that  he  would  have  to  indemnify 
the  defendant.  On  balance,  the  contingent  fee  should  remain  useful 
after  the  adoption  of  limited  indemnity.  Doubtful  claims  would  still 
be  brought,  and  plaintiffs  would  still  be  attracted  by  the  availability 
of  a  device  for  reducing  the  expense  of  a  defeat. 

Another  problem  would  be  determining  the  liability  of  a  defeated 
defendant  to  a  plaintiff  whose  lawyer  is  on  a  contingent  fee  basis.  In 
deciding  what  constitutes  a  "reasonable"  attorney's  fee,  it  is  \mclear 
whether  the  risk  of  non-payment  that  an  attorney  on  a  contingent  fee 
assumes  should  be  taken  into  account.'''^  The  extra  amount  which  a 
successful  plaintiff  pays  a  lawyer  on  a  contingent  fee  can  be  viewed 
as  a  charge  for  the  lawyer's  asstiming  the  risk  of  the  plaintiff's  defeat. 
It  would  seem  that  the  defeated  defendant  should  not  have  to  bear 
this  charge. 

C.  Security  for  Costs 

In  the  absence  of  security  for  costs,  successful  defendants  will  be 
left  unindemnified  if  the  defeated  plaintiff  is  judgment-proof.^^«  Never- 
theless, most  coimtries  with  indemnity  do  not  require  plaintiffs  to 
deposit  security  for  costs.^^^  An  interesting  example  is  Italy,  where 
attorney's  fees  are  indemnified  and  Article  98  of  the  Code  of  Civil 
Procedure  provided  that  a  plaintiff  might  be  required  to  post  security 
for  costs,  if  it  was  feared  that  a  judgment  against  him  would  not  be 
covered  by  his  resources.    This  provision  was  recently  declared  viola- 


126  Kaplan,  Von  Mehren,  &  Schaefer,  Phases  of  German  Civil  Procedure,  71 
Harv.  L.  Rev.  1193,  1443,  1461-70  (1958)  (Germany) ;  Ginsburg,  Civil  Procedure- 
Basic  Features  of  the  Swedish  System,  14  Am.  J.  Comp.  Law,  336,  337  (1965) 
(Sweden);  authority  cited  note  38  supra  (England). 

127  Attorneys  on  contingent  fees  generally  receive  higher  fees  than  their  work 
alone  would  merit  when  they  win— in  order  to  compensate  them  for  the  cases  in 
which  they  lose  and  receive  nothing.    See  F.  MacKinnon,  supra  note  16,  at  182-83. 

128  Of  course,  a  successful  plaintiff  would  face  the  same  problem  if  the  defeated 
defendant  turned  out  to  be  judgment-proof.  This  is  not  a  very  pressing  problem 
because  plaintiffs  usually  would  not  sue  judgment-proof  defendants. 

i29Goodhart,  supra  note  1,  at  875  (England). 
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tive  of  the  Italian  Constitution.""  Security  for  costs — when  "costs" 
include  attorney's  fees — unduly  discriminates  against  potential  Hti- 
gants  of  limited  means,  to  whom  the  adjudicatory  system  is  closed  re- 
gardless of  the  validity  of  their  claims.  In  the  United  States,  such  a 
provision  would  be  clearly  undesirable  and  possibly  unconstitu- 
tional."^ 

Other  provisions  could  be  made  for  defendants  who  defeat  judg- 
ment-proof plaintiffs— one  of  which  is  indemnity  by  the  state.^"  On 
the  other  hand,  if  defendants  who  defeat  judgment-proof  plaintiffs  are 
left  unindemnified,  they  will  be  in  no  worse  position  than  under  the 
present  American  system."^  At  any  rate,  their  phght  should  not  be 
resolved  by  requiring  security  for  actual  litigation  expenses. 

rV.  Conclusion 

Indemnity  deserves  more  analysis  by  the  legal  community  and  more 
action  by  legislatures.  The  alternatives  open  to  the  concerned  legis- 
lator are  not  limited  to  a  maintenance  of  the  present  system  and  the 
adoption  of  a  blanket  indemnity  system — such  as  exists  at  present  in 
England.  In  fact,  many  of  the  suggestions  discussed  above  for  limited 
indemnity  would  achieve  the  objectives  that  the  advocates  of  blanket 
indemnity  desire  to  advance.  If  all  of  the  "limited  indemnity"  pro- 
posals discussed  above  were  adopted,  the  exceptions  to  the  general 
"no  indemnity"  rule  that  has  prevailed  in  the  United  States  might 
begin  to  devour  the  rule.  On  the  other  hand,  if  more  jiuisdictions 
obtain  experience  with  limited  indemnity  statutes,  there  will  be  more 
evidence  available  for  statistical  studies  that  would  indicate  the  impact 
of  blanket  indemnity.  In  addition,  this  experience  with  limited  indem- 
nity may  dispel  some  of  the  fears  that  cloud  the  thinking  of  the  Bar 
on  this  issue. 

130  It  .y^^as  held  that  this  provision  violated  Article  3  (provides  that  all  citizens 
are  equal  before  the  law  whatever  their  economic  condition)  and  Article  24  (pro- 
vides that  everyone  may  proceed  at  law  for  the  protection  of  his  rights  and  legiti- 
mate interests)  of  the  Italian  Constitution.  M.  CAPPELLErn  &  J.  Perillo,  Civil 
Proceduhe  in  Italy  142-43  (1965). 

"1  Cf.  Williams  v.  Shaffer,  385  U.S.  1037,  1041  (1967)  (Douglas  &  Warren  dis- 
senting from  a  denial  of  certiorari).  See  Blood,  Injunction  Bonds:  Equal  Protec- 
tion for  the  Indigent,  11  S.  Tex.  L.J.  16,  28-31  (1969).  But  see  Beyerbach  v.  Jimo 
Oa  Co.,  42  Cal.  2d  11,  265  P.2d  1  (1954)  (upholding  a  California  statute  which  re- 
quired security  for  costs  in  shareholders'  derivative  suits). 

132  In  England,  the  state  indemnifies  a  successful  defendant  if  the  plaintiff  w^as 
enabled  to  bring  his  suit  through  legal  aid  and  if  the  defendant  would  suffer 
"severe  financial  hardship"  by  having  to  pay  his  own  litigation  expenses.  See  110 
Sol.  J.  278  (1966). 

133  Except  for  the  fact  that  in  pre-trial  negotiations,  opponents  of  judgment- 
proof  plaintiffs  vnll  have  to  consider  the  possibility  that  they  may  lose  and  have 
to  indemnify  the  plaintiff. 
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APPENDIX 


Chart  I  Amount  at  issue  =  $20,000 

Attorney's  fees     =  $  2,000  (for  each  side) 


P  (plaintiff)  wins 
D  (defendant)   wins 


P  receives  (net) 
D  loses  (net) 
P  receives 
D  loses 


50-50  chance  of  recovery 

average  net  recovery  for  P 

average  net  loss  for  D 

settlement  value 
75-25  chance  of  recovery  (in  favor  of  P) 

average  net  recovery  for  P 

average  net  loss  for  D 

settlement  value 
25-75  chance  of  recovery  (in  favor  of  D) 

average  net  recovery  for  P 

average  net  loss  for  D 

settlement  value 


American 

Indemnity 

System 
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18,000 
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6,000 
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Chart  n  Amount  at  issue  =  $2,000 

Attorney's  fees      =  $2,000  (for  each  side) 


P  (plaintiff)  wins 
D  (defendant)  wins 


P  receives 
D  loses 
P  receives 
D  loses 
50-50  chance  of  recovery 

average  recovery  for  P 
average  loss  for  D 
settlement  value 
75-25  chance  of  recovery  (in  favor  of  P) 
average  recovery  for  P 
average  loss  for  D 
settlement  value 
25-75  chance  of  recovery  (in  favor  of  D) 
average  recovery  for  P 
average  loss  for  D 
settlement  value 

"P  receives"  and  "D  loses"  are  the  net  gain  or  loss  of  the  respective  parties 
after  the  attorneys  have  been  paid.  The  "average  recovery"  and  "average  loss" 
figures  are  the  average  recoveries  and  losses  after  the  attorneys  have  been  paid, 
if  the  case  were  litigated  over  and  over  again  and  P  won  50,  75,  or  25  per  cent  of 
the  cases  (as  stipulated).  Settlement  value  is  the  smn  of  P's  average  recovery 
and  D's  average  loss,  divided  by  two.     Notice  that  if  the  parties  settle  the  case 
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for  the  settlement  value  each  of  them  saves  $2,000  under  either  system  (the  at- 
torney's expense  is  not  incurred).  This  would  tend  to  mean  that  if  the  parties 
agree  on  the  chances  of  recovery  and  act  rationally,  they  will  always  settle. 
Notice  also  how  the  indemnity  system  increases  P's  average  recovery,  D's  average 
loss,  and  the  settlement  value  when  P's  case  is  "strong"  (75-25  chance  of  recovery 
in  favor  of  P)  and  decreases  all  of  these  figures  when  the  claim  is  "weak"  (25-75 
chance  of  recovery  in  favor  of  D) . 

On  chart  H,  no  settlement  value  figures  are  assigned  because  it  is  probably 
illusory  to  talk  of  settlement  value  when  P's  average  net  recovery  is  a  loss. 
Two  things  about  this  chart  are  striking  however.  When  P  has  a  strong  case 
vmder  the  indemnity  system,  it  is  at  least  worth  his  while  to  litigate — he  will  have 
an  average  recovery  of  $500 — while  imder  the  American  system,  if  D  can  "out- 
blufF'  P,  P  is  not  really  wise  to  go  to  court.  Under  the  American  system  P  may 
still  be  able  to  talk  D  into  some  kind  of  a  settlement  in  this  situation,  because  D 
will  lose  more  in  litigation  than  P  vdll.  But  if  D  refuses,  P  would  be  unwise  to 
go  to  court.  When  P  has  a  weak  claim,  he  is  in  a  similar  position  to  when  he 
has  a  strong  claim  under  the  American  system.  Litigation  will  be  a  losing  pro- 
position for  P,  but  D  will  lose  more.  This  probably  explains  the  phenomenon  of 
the  "nuisance  value"  claim.  Under  the  indemnity  system,  when  P  has  a  weak 
claim,  he  stands  to  lose  more  in  the  process  of  litigation  than  D. 
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Senator  Tunney.  Thank  you. 

Our  last  witness  is  ]\Ir.  Barry  Chase,  who  is  president  of  the 
Washington  Council  of  Lawyers. 

STATEMENT  OF  BARRY  CHASE,  ESQUIRE,  PRESIDENT,  WASHING- 
TON COUNCIL  or  LAWYERS,  WASHINGTON,  D.C. 

Senator  Tunney.  Mr.  Chase,  would  you  be  kind  enough  to  sum- 
marize your  testimony,  which  will  be  included  in  the  record  in  full. 

Mr.  Chase.  Yes.  I  would  be  delighted  to.  Senator. 

Senator  Tunney.  Thank  you. 

Mr.  Chase.  I  do  have  a  written  summary,  which  perhaps  I  could 
read  part  of.  I  think  it  touches  on  most  of  the  high  points — if  I 
can  call  them  high  points — of  the  prepared  statement. 

It  is  the  view  of  the  council — and  we  describe  the  council's  pur- 
poses and  its  membership  in  our  prepared  statement — that  these 
hearings  are  taking  place  at  a  time  when  the  funding  base  pres- 
ently relied  upon  by  public  interest  lawyers  is  particularly  pre- 
carious and  uncertain. 

I  have  attached  to  my  prepared  remarks  a  copy  of  an  article 
which  appeared  in  the  Washington  Post  on  September  28,  and 
which  describes  the  Ford  Foundation's  current  plans  to  cut  off 
its  funding  of  public  interest  lawyers  practicing  in  the  environ- 
mental law  field. 

It  is  our  understanding  that  Ford  is,  unfortunately,  not  alone 
in  its  reluctance  to  commit  itself  indefinitely  to  this  type  of  fund- 
ing operation;  and  to  the  extent  that  Ford's  recent  decision  repre- 
sents a  general  trend  away  from  foundation  support  of  public 
interest  lawyers,  the  council  is  most  concerned  about  the  continued 
viability  of  the  entire  public  interest  law  movement.  In  short,  it 
now  seems  more  apparent  than  ever  that,  absent  some  new  method 
of  funding,  we  can  no  longer  safely  assume  that  public  interest 
law  will  continue  as  a  vital  force  in  this  country. 

The  suggestion  for  funding  which  has  received  most  attention 
during  these  hearings,  and  rightly  so  from  our  point  of  view  be- 
cause it  is  one  which  we  wholeheartedly  endorse,  is  that  courts  be 
either  permitted  or  required  to  award  attorneys'  fees  to  public 
interest  litigants  at  the  conclusion  of  public  interest  type  litigation. 

The  council  does  not  itself  engage  in  litigation  of  any  type,  but 
we  do  have  many  members  who  are  engaged  in  litigation,  and  we 
are  very  sensitive  to  the  difficulties  they  face  in  attempting  to  liti- 
gate without  an  assured,  consistent  and  ample  source  of  funding. 
Accordingly,  we  support  the  concept  of  attorneys'  fee  awards  in 
public  interest  cases,  at  least  as  a  partial  solution  of  the  problem. 

We  do  not,  however,  feel  that  this  type  of  funding  vehicle  will 
be  sufficient  by  itself  to  provide  the  kind  of  legal  representation 
that  the  public  interest,  or  for  that  matter  any  other  meritorious 
interest,  deserves.  Apart  from  its  hit-or-miss  and  after-the-fact 
character,  the  awarding  of  attorneys'  fees  at  the  end  of  litigation 
does  nothing  to  finance  matters  which  are  not  appropriate  for  liti- 
gation, or  to  cover  the  preliminary  costs  of  the  often  massive 
preparation  required  before  litigation  is  even  instituted,  much  less 
resolved. 
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What  the  public  interest  lawyer  really  needs  is  a  funding  device 
whose  support  is  consistent  throughout  the  representation  process 
and  regardless  of  whether  a  litigation  is  instituted  or,  if  instituted, 
is  brought  to  a  successful  conclusion.  Only  in  this  way  can  public 
interest"  representation  be  placed  on  even  a  roughly  equal  footing 
with  representation  of  private  interests. 

Our  suggestion  for  such  a  consistent  funding  vehicle  is  to  in- 
crease the  dues  assessed  for  lawyer  membership  in  bar  associations 
to  an  extent  which  will  permit  bar  associations  to  establish  ve- 
hicles for  comprehensive  funding  of  public  interest  lawyers  by 
other  lawyers. 

In  our  prepared  statement,  we  outlined  the  way  in  which  this 
proposal  might  operate,  specifically  with  respect  to  the  D.C.  Bar, 
and  we  noted  that  it  should  be  possible  to  provide  something  on 
the  order  of  $3  million  per  year  for  the  Washington  area  public 
interest  law  movement  through  the  use  of  such  a  device. 

In  our  judgment,  there  is  no  reason  to  believe  other  organiza- 
tions of  the  bar  in  other  sections  of  the  country  could  not  follow 
suit  in  ways  which  would  assure  consistent  funding  of  public  inter- 
est legal  activity  on  a  national  basis.  At  the  same  time,  we  recognize 
that  it  is  possible,  particularly  for  lawyers,  to  argue  against  the 
proposition  that  members  of  the  bar  should  in  effect  tax  them- 
selves to  assure  that  public  interest  law  does  not  disappear  from 
the  Nation's  conscience  nor  its  courtrooms.  Ultimately,  it  does  seem 
to  us,  however,  that  the  nature  of  the  adversary  system  itself,  a 
system  by  which  all  lawyers  ultimately  live,  fully  justifies  the  type 
of  funding  device  which  we  suggest.  That  system,  after  all,  is  a 
legitimate  method  of  resolving  disputes  only  to  the  extent  that  it 
provides  for  equality  of  representation,  not  perfect  equality  per- 
haps, but  at  least  rough  equality. 

Moreover,  the  experience  of  a  couple  of  bar  associations  in  under- 
taking small-scale  programs  of  bar-funded  public  interest  law 
already  suggests  that  our  proposal  is  not  only  intellectually  and 
morally  justified,  but  also  eminently  "do-able."  In  short,  if  lawyers 
really  believe  that  vigorous  representation  of  all  affected  points  of 
view  leads  to  a  sound  resolution  of  difficult  conflicts,  then  lawyers 
themselves  should  be  willing  to  put  a  little  more  of  their  own 
money   where  their  professional   principles   are. 

Thank  you. 

Senator  Titnney.  I  am  interested  in  your  organization's  proposal. 
Why  not  make  the  assessment  of  the  legal  profession  a  function  of 
taxable   income   rather  than   a   flat  rate? 

Mr.  Chase.  In  our  prepared  statement  we  mention  an  average  or 
a  median  rate  of  around  $200  for  the  D.C.  Bar.  We  don't  mean 
by  mentioning  that  figure  to  indicate  that  there  ought  to  be  a  flat 
assessment.  We  would  be  happy  to  explore  the  possibility  of  a 
system  which  would  depend  upon  taxable  income  of  the  individual 
lawyer.  The  problem  there  is  that  there  may  be  some  serious  pri- 
vacy questions  involved.  It  is  somewhat  offensive  to  say  to  a  lawyer, 
"before  I  can  tell  you  what  your  dues  are  for  your  right  to  prac- 
tice in  the  District  of  Columbia  next  year,  you  have  to  tell  me  how 
much  you  made  last  year."  While  I  might  not  object  to  disclosing 
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that  sum  in  my  case,  there  certainly  are  people  who  would  object 
to  it.  So  it  might  be  difficult. 

Senator  Tunney.  It  is  interesting  to  note  that  the  Beverly  Hills 
Bar  Association  has  done  what  the  Washington  Council  of  Lawyei;^ 
proposes,  and  that  they  have  provided  money  for  a  foundation  which 
has  been  active  in  litigating  cases  in  a  number  of  different  areas.  Are 
you  familiar  with  the  Beverly  Hills  experiment? 

Mr.  Chase.  Yes.  There  are  a  number  of  things  about  the  Bev- 
erly Hills  program  that  in  all  fairness  should  be  regarded  as  differ- 
ing from  the  kind  of  proposal  we  make  for  the  D.C.  Bar,  anyway. 

The  bar  organization  in  Beverly  Hills,  which  established  this 
public  interest  law  firm — called  the  Beverly  Hills  Bar  Association 
Law  Foundation — is  a  voluntary  association,  so  that  there  is  no 
requirement  that  lawyers  belong  to  it  in  order  to  practice  law,  in 
order  to  pursue  their  profession. 

In  the  District,  we  do  have  a  number  of  voluntary  bar  associa- 
tions— I  suppose  the  council  is  something  you  might  call  a  volun- 
tary bar  association.  But  we  also  have  a  "unified"  or  "integrated" 
bar,  membership  in  which  is  required  in  order  for  an  attorney  to 
practice  in  the  District.  We  have  suggested  that  it  be  that  vehicle, 
that  involuntary  bar,  that  be  given  the  power  to  collect  enough 
funds  to  maintain  the  public  interest  law  movement  in  D.C. 

There  is  that  distinction,  and,  of  course,  there  is  the  further 
distinction  that  the  Beverly  Hills  Bar  is  much  smaller  and  has 
done  this  on  a  much  smaller  scale— something  like  1  percent  of  the 
kind  of  funding  we  are  talking  about. 

Senator  Tunney.  What  kind  of  support  do  you  have  for  your 
proposal  ? 

Mr.  Chase.  Well,  the  support  amongst  some  members  of  the  bar 
that  I  have  talked  to  has  been  notably  lacking.  There  is  a  sort  of 
visceral  reaction  against  the  proposal,  which  would  require — and 
again  this  would  require  something,  because  the  bar  is  not  volun- 
tary— an  assessment  of  sorts  from  lawyers,  either  depending  on 
their  income  over  the  past  year  or  just  a  flat  rate  assessment,  in 
order  to  finance  the  work  of  other  lawyers. 

So  we  have  had  objections  to  the  proposal  on  the  basis  of  "What 
if  I  don't  like  what  Joe  is  doing  over  at  the  center,  why  should  I 
have  to  give  the  unified  bar  $200  so  they  can  give  him  $15  of  it 
and  he  can  go  ahead  and  sue  my  clients  in  what  I  consider  to  be  a 
frivolous  suit?  That  is  one  kind  of  reaction  we  have  had. 

I  have  a  feeling  that  after  a  certain  amount  of  discussion  and 
education  some  of  those  reactions  might  be  moderated,  because,  after 
all,  there  are  many  ways  in  which  the  public  generally,  or  lawyers 
generally,  pick  up  the  tab  for  certain  things  that  they  might  object 

to- 

You   explored   earlier   this   morning   with   the   representative   of 

the  NAM  the  ways  in  which  the  public  in  effect  picks  up  half  the 

tab  for  corporate  legal  fees.  I  suppose  I  could  raise  an  objection 

to  that  provision  of  the  code  and  say  why  should  «  amount  of  my 

tax  dollars  be,  in  effect,  paid  as  a  subsidy  to  certain  corporations 

so  they  can  defend  against  absolutely  meritorious  law  suits? 
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I  think  after  a  period  of  education,  after  a  period  of  discussion 
within  the  unified  bar  itself— and  we  have  not  yet  proposed  this 
formula  to  the  officers  and  governors  of  the  unified  bar— that  with 
understanding  will  come  somewhat  more  acceptance  of  this  idea. 

Senator  Tunney.  AVhy  should  lawyers,  not  the  general  taxpayer, 
finance  public  interest  litigation?  After  all,  the  general  taxpayer 
finances  corporate  litigation  to  a  substantial  extent:  50  percent. 

Mr.  Chase.  We  would  have  no  objection  to  an  amendment  of  the 
code  which  would  define  public  interest  cases  and  provide  for  some 
kind  of  tax  subsidy  or  tax  deduction  in  those  cases.  Our  proposal 
is  made  on  the  assumption,  first,  that  that  kind  of  an  amendment 
to  law  may  not  be  do-able,  at  least  in  the  near  future,  and  in  the 
absence  of  general  public  funding  the  resource  pool  to  go  to  is  the 
bar  itself.  As  I  mentioned  in  my  prepared  remarks  and  also  the 
summary,  lawyers  really  live  by  the  rule  that  you  have  an  adver- 
sary system  because  you  have  committed  yourself  to  the  proposi- 
tion that  when  adverse  interests  are  represented  in  a  proceeding, 
you  will  come  out  with  some  kind  of  "correct"  solution.  I  don't 
know  what  kind  of  standard  you  use  to  decide  whether  a  solution 
you  have  reached  is  correct  or  not,  but  for  whatever  reason  in  the 
common  law  countries  we  give  ourselves  over  to  the  assumption 
that  that  kind  of  solution  will  be  reached  through  the  adversary 
system.  And  if  lawyers  are  the  financial  beneficiaries  of  that,  then 
lawyers  have  the  first  obligation  to  make  sure  that  system  works. 

Senator  Tunney.  Do  you  believe  if  court-awarded  attorneys'  fees 
were  high  enough  that  more  attorneys  might  be  prepared  to  make 
room  for  these  cases  to  provide  a  kind  of  general  counseling  you 
feel  is  needed? 

Mr.  Chase.  You  have  a  problem,  sort  of  a  "front  end"  problem. 
I  suppose  if  you  took  on  one  case  and  starved  yourself  for  a  couple 
of  years,  and  you  are  a  public  interest  lawyer  hoping  for  a  tre- 
mendous attorney's  fee  award  at  the  end  of  that  case,  you  could  use 
some  of  the  moneys  from  that  to  finance  your  counseling,  your 
representation  for  the  next  case.  But  what  if  the  first  three  or  four 
of  your  big  cases  that  you  spent  2  or  3  years  effort  on  don't  pan 
out  and  you  don't  get  the  attorney's  fee  award?  Do  you  fold  up 
and  just  go  away?  That  is  what  I  worry  about,  what  I  would  worry 
about  if  the  attorney's  fee  award  were  the  only  kind  of  solution  to 
this  problem. 

Senator  Tunney.  How  adequate  is  the  District  of  Columbia 
Bar's  Government  Legal   Advice   and  Referral   Service? 

Mr.  Chase.  That  service  has  not,  as  I  understand  it,  yet  gone 
into  operation.  It  was  put  into  existence  about  3  or  4  weeks  ago 
at  a  meeting  of  the  Bar's  Board  of  Governors,  and,  as  I  understand  it, 
$30,000  was  allocated  for  the  purpose  of  hiring  one  attorney  whose 
job  would  be  to  give  general  counseling  to  Government  employees 
— this  includes,  by  the  way,  District  employees  as  well  as  Federal 
employees — give  general  advice  and  counseling  as  to  where  people 
who  felt  they  had  been  discriminated  against  could  go  for  help, 
give  them  general  counseling  in  terms  of  exhausting  their  admin- 
istrative remedies  so  they  wouldn't  run  up  against  a  brick  wall  in 
going  to  a  lawyer,  and  "referring,  in  case  administrative  remedies 
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don't  work,  referring  that  individual  to  a  panel  of  attorneys  who 
would  either  volunteer  their  time  on  a  nonfee  basis,  or  specify  that 
they  would  serve  on  some  kind  of  a  fee  basis. 

We  just  don't  have  a  track  record  on  it,  but  what  I  think  that 
experience  indicates  for  the  kind  of  proposal  we  are  talking  about 
is  that  the  Bar  already  is  making  judgments  on  how  to  allocate  dues. 
I  haven't  heard  any  outcry  from  the  same  quarters  that  object  to 
our  proposal  about  the  Bar's  having  allocated  dues  for  a  cause  we 
didn't  see  fit  on  the  last  ballot  when  we  voted  for  the  officers  of  the 
Bar. 

Again,  it  demonstrates  that  the  bar  is  able  to  make  those  judg- 
ments, does  have  some  funds  already  on  which  it  makes  allocations 
of  this  sort,  and  could  do  so  on  a  broader  scale  if  given  the  re- 
sources. 

Senator  Tunney.  I  want  to  thank  you  very  much  for  giving  us 

your  time. 

[The  testimony  resumes  at  page  1253.  Mr.  Chase's  prepared  state- 
ment follows :] 

Testimony  by  Barry  O.  Chase,  Chairman 

funding  of  public  interest  legal  representation 

My  name  is  Barry  Chase,  and  T  am  appearing  liere  today  on  belialf  of  the 
Washington  Council  of  Lawyers  to  convey  the  Council's  views  on  the  sub- 
ject of  how  best  to  provide  permanent  funding  for  public  interest  legal  repre- 
sentation. The  Council,  of  which  I  am  Chairperson,  is  a  three-year  old  orga- 
nization of  approximately  400  Washington-area  lawyers.  Many  of  our  members 
are  younger  lawyers  from  large  law  firms,  but  we  also  count  among  our 
membership  a  substantial  number  of  Government  attorneys,  law  school  faculty 
members,  private  practitioners  from  smaller  or  one-lawyer  oflSces  and  a 
healthy  segment  of  lawyers  from  w^hat  has  come  to  be  known  as  the  pub- 
lic interest  bar. 

The  Council's  general  purposes  are  twofold:  first,  we  attempt  to  keep  our 
members  informed  of  opportunities  for  public  interest  and  pro  bono  publico 
involvement  of  which  they  might  otherwise  not  be  aware.  By  means  of  regu- 
lair  luncheons  and  i)eriodic  newsletters,  we  try  to  highlight  these  opportuni- 
ties and  provide  a  vehicle  through  which  any  interested  member  may  pursue 
them  further  on  his  own. 

Our  second  purpose  is  to  develop  and  take  positions  as  an  organization  on 
matters  which  relate  to  law  and  the  legal  profession.  In  pursuing  this 
branch  of  our  activities,  we  have  been  refiuested  to  express  our  views  both 
on  local  matters— such  as  proposed  City  Council  ordinances— and  on  matters 
of  national  interest  as  well.  In  the  course  of  these  efforts.  Council  members 
have  testified  before  our  committees  and  subcommittees  of  the  Congress  on 
such  topics  as  no-fault  automobile  insurance  and  the  proposed  new  rules  of 
evidence  for  the  Federal  courts. 

My  api>earance  here  today  therefore  represents  a  continuation  of  the  Coun- 
cil's policy  of  speaking  out  on  issues  which  intimately  affect  the  way  the 
law  works — or  fails  to  work— on  behalf  of  the  public  generally.  In  this  par- 
ticular instance  however,  the  questions  before  this  Subcommittee  are  per- 
haps more  germane  to  the  Council's  work  than  any  other  issue  on  which  we 
have  previously  expressed  ourselves.  This  is  so  because  one  major  premise 
on  which  the  Council  was  founded  and  oi>erates  is  that — if  given  the  chance — 
the  legal  profession  will  respond  generously  to  a  demonstrable  need  for  the 
services  which  it  can  provide.  In  our  experience,  this  premise  has  proved 
itself  to  be  sound  in  some  cases.  But  we  are  also  aware  that — without  some 
sort  of  permanent  funding  base  for  public  interest  representation — the  re- 
sponse of  the  bar  to  needs  of  this  sort  is  at  best  a  year-to-year  proposition 
which  depends  more  than  it  should  on  the  generosity  of  large  foundations, 
the  comings  and  goings  of  attitudes  among  lawyers,  and  the  assumption  that 
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someone  else  will  always  be  willing  to  make  financial  sacrifices  to  meet  the 
collective  obligations  of  the  legal  community. 

As  one  illustrati(m  of  the  precarious  nature  of  the  funding  base  presently 
relied  upon  by  public  interest  lawyers,  I  refer  the  Subcommittee  to  an  article 
which  appeared  in  The  Washington  Post  just  one  week  ago  today.  That 
article,  a  copy  of  which  1  have  attached  to  my  remarks  so  that  it  may  be- 
come part  of  the  record,  describes  the  preliminary  decision  of  the  Ford 
Foundation  to  reduce  its  funding  of  public  interest  law  firms  practicing  in 
the  environmental  field.  According  to  the  article,  Ford  provided  nearly  one 
million  dollars  of  funding  for  five  such  organizations  during  the  past  year, 
and  according  to  an  ofiicial  of  one  of  these — the  National  Resources  Defense 
Council — Ford's  withdrawal  from  this  role  may  well  mean  drastic  across-the- 
board  curtailments  of  public  interest  law  activity  in  the  environmental  area. 

Thus,  the  Council  recognizes  the  validity  of  this  Subcommittee's  concern 
that,  as  a  practical  matter,  the  availability  and  quality  of  legal  rei>resenta- 
tion  in  public  interest  cases  will  remain  a  doubtful  proposition  until  some 
means  is  found  to  fund  the  work  of  public  interest  lawyers  on  a  permanent 
basis.  Accordingly,  tlie  Council  would  vigorously  support  the  establishment  of 
any  doctrine,  vehicle  oir  organization  which  would  bring  this  goal  to  closer 
realization. 

A  suggestion  that  has  already  received  a  good  deal  of  attention  during 
these  hearings  is  that  courts  be  permitted  or  required  to  award  attorneys' 
fees  whenever  a  "public  interest"  litigant  emerges  victorious  at  the  end  of 
a  courtroom  struggle.  The  Council  is  not  the  best  source  of  views  on  this 
particular  funding  vehicle  because — as  indicated  by  the  description  of  our 
functions  at  the  outset  of  this  testimony — we  do  not  as  an  organization 
engage  directly  in  litigation  of  any  type.  To  this  extent,  we  differ  from  other 
public  interest  law  groups  who  have  a  direct  stake  in  whatever  proposals 
may  emerge.  AVe  do,  however,  have  many  members  who  are  deeply  involved 
in  public  interest  litigation,  some  of  which  may  have  been  brought  to  their 
atteh^tion  through  our  efforts.  And,  in  any  event,  we  are  very  much  aware 
of  the  difficulties  faced  by  lawyers  who  wish  to  devote  a  substantial  por- 
tion  of   their   careers   to   this   type   of   work. 

Accordingly,  I  think  it  is  not  too  presumptuous  of  the  Council  to  express 
to  this  Subcommittee  its  enthusiastic  support  for  the  concept  of  making  at- 
torneys' fees  available  to  successful  public  interest  litigants.  We  recognize 
that  tliere  are  problems  in  applying  this  concept,  not  the  least  of  which  is 
a  workable  standard  for  determining  when  it  is  that  a  litigant  can  fairly 
be  termed  a  representative  of  the  "public  interest."  This  type  of  problem 
has  already  been  explored  during  these  hearings,  and  I  would  add  only 
the  opinion  that  difficulty  in  working  out  the  details  of  a  concept  is  rarely 
a  sufficient  basis  on  which  to  discard  that  concept  from  the  outset  This  is 
particularly  so  where  the  concept  is  a  good  one — and  the  Council  most 
certainly  believes  that  attorneys'  fee  awards  in  public  interest  cases  is  a 
good  concept. 

Our  enthusiasm  for  the  attorneys'  fee  approach  should  not  be  taken  to 
indicate,  however,  that  such  a  change  in  present  practice  would  by  itself 
be  suffiicent  to  assure  the  kind  of  legal  representation  that  the  public  in- 
terest deserves.  For  one  thing,  it  would  do  little  to  free  lawyers  up  for  repre- 
sentation in  the  broader  sense  of  comprehensive  counselling  and  advise  to 
public  interest  clients.  Obviously,  to  the  extent  that  public  interest  questions 
do  not  actually  reach  the  courts,  the  promise  of  attorney's  fees  at  the  end 
of  a  litigation  is  largely  irrelevant.  In  fact,  it  could  be  argued — and  has 
been — that  utilizing  this  device  as  an  exclusive  source  of  funding  would  tend 
to  encourage  unnecessary  litigation  when  an  out-of-court  settlement  might 
be  more  appropriate.  Second,  even  in  the  context  of  matters  that  are  clearly 
headed  for  the  courtroom,  the  ultimate  possibility  of  a  fee  award  is  hardly 
an  adequate  substitute  for  the  assurance  of  financial  support  throughout  the 
process.  It  is  a  little  bit  like  Russian  roulette  to  force  a  lawyer  and  his 
public  interest  clients  to  make  decisions  about  a  case  partly  on  the  basis 
of  such  a  hit-or-miss  system  of  remuneration.  It  could  well  be,  for  instance, 
that  even  the  most  altruistic  lawyer  would  discourage  his  client  from  litigat- 
ing a  case  in  which  new  land  would  have  to  be  made  in  order  for  the 
attorney -fee  possibility  to  come  through. 
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To  be  sure,  it  would  be  a  great  step  forward  to  award  fees  in  successful 
public  interest  suits ;  but  what  we  should  really  be  looking  for  is  a  funding 
device  that  will  permit  public  interest  lawyers  to  oi>erate  on  a  basis  of  at 
least  rough  equality  with  their  brethren  who  represent  private  interests.  What 
we  really  need,  in  addition  to  the  award  of  attorneys'  fees,  is  a  device  whose 
support  is  consistent  regardless  of  whether  «  litigation  is  instituted  and  re- 
gardless of  whether  a  litigation  which  is  instituted  is  ultimately  successful. 
Only  in  this  way  can  public  interest  representation — however  it  is  defined — 
be  placed  on  even  a  roughly  equal  footing  with  representation  of  private 
interests. 

As  the  Chairman  indicated  in  his  letter  of  invitation,  the  Washington  Coun- 
cil of  Lawyers  has  a  very  specific  suggestion  to  make  in  this  regard.  It  is 
a  suggestion  which  might  be  regarded  as  radical  in  many  quarters  but  which 
I  believe  makes  good  sense  in  view  of  the  si>ecial  nature  and  obligations  of 
the  legal  profession  and  the  clear  importance  of  public  interest  representa- 
tion. 

Our  proposal  is  simply  this :  that  the  bar  should  undertake  to  tax  itself 
sufficiently  to  assure  i>ermanent  funding  of  public  interest  representation  at 
a  reasonable  level.  As  an  example  of  how  this  might  be  done,  I  use  the 
District  of  Columbia  Bar,  membership  in  which  is  now  required  of  every 
lawyer  who  practices  in  this  jurisdiction.  The  D.C.  Bar  has  approximately 
17,000  members,  most  of  whom  are  now  irequired  to  pay  dues  of  $24.00  per 
year.  This  means  that  the  elected  officers  and  Governors  of  the  Bar  are 
already  vested  with  the  responsibility  of  handling  hundreds  of  thousands 
of  dollars  annually. 

As  the  Chairman  indicated  in  his  letter  of  invitation,  the  Washington 
Council  of  Lawyers  has  a  very  si>ecific  suggestion  to  make  in  this  regard. 
It  is  a  suggestion  which  might  be  regarded  as  radical  in  many  quarters  but 
which  I  believe  makes  good  sense  in  view  of  the  si>ecial  nature  and  obliga- 
tions of  the  legal  profession  and  the  clear  importance  of  public  interest 
representation. 

Our  proposal  is  simply  this :  that  the  bar  should  undertake  to  tax  itself 
sufficiently  to  assure  permanent  funding  of  public  interest  representation  at 
a  reasonable  level.  As  an  example  of  how  this  might  be  done  I  use  the 
District  of  Columbia  Bar,  membership  in  which  is  now  required  of  every 
lawyer  who  practices  in  this  jurisdiction.  The  D.C.  Bar  has  approximately 
17,000  members,  most  of  whom  are  now  required  to  pay  dues  of  $24.00  per 
year.  This  means  that  the  elected  officers  and  Governors  of  the  Bar  are 
already  vested  with  the  resi>onsibility  of  handling  hundretls  of  thousands  of 
dollars  annually. 

As  further  background,  it  is  our  understanding  that  experienced  lawyers 
have  an  average  yearly  income  in  tlie  $25,000-$30,000  range  on  a  national 
basis.  Thus,  even  if  the  average  income  of  D.C.  lawyers  does  not  exceed  that 
of  lawyers  nationally — an  asumption  which  is  probably  very  short  of  the 
mark — D.C.  lawyers  now  contribute  less  than  one-tenth  of  one  percent  of 
their  before-tax  income  to  their  official  professional  association.  Our  sug- 
gestion is  that  this  figure  should  be  increased  tenfold  for  lawyers  who  have 
been  in  practice  ten  years  or  more  and  to  a  lesser  extent  for  less  well-estab- 
lished lawyers  and  others  for  whom  special  treatment  is  warranted. 

I  hasten  to  add  that  tlie  Council  is  not  necessarily  locked  into  this  par- 
ticular magnitude  of  dues  increase.  But  if  an  increased  dues  structure  of 
some  sort  eventually  resulted  in  an  average  per-lawyer  contribution  of  $200 
the  total  annual  amount  at  the  D.C.  Bar's  disposal  would  be  approximately 
$3,400,000.  Of  this  amount,  something  on  the  order  of  $3,000,000  could,  we 
believe,  be  allocated  by  a  committee  of  the  Bar.  or  a  special  foundation  estab- 
lished jointly  by  the  Bar  and  the  community  at  large,  to  fund  a  broad  range 
of  public-interest  representation — not  just  the  "big  cases"  which  make  head- 
lines, but  also  the  less  visible  kinds  of  representation  and  counselling  which 
many  public  interest  causes  must  have. 

It  is  our  information  that  a  dollar  figure  like  the  one  I  have  just  men- 
tioned is  on  the  same  order  as  the  amounts  which  private  foundations 
have  been  contributing  until  recently  to  the  Washington-area  public  interest 
law  movement.  But  under  our  scenario,  it  will  be  lawyers  who  see  to  it 
that  the  representation  of  otherwise  unrepresented  interests  goes  forward  on 
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a  permanent  basis  within  their  own  community.  Eventually,  we  would  hope, 
such  a  program  might  be  instituted  nationally  to  provide  funds  for  legal 
work  which  has  a  iieculiarly  national  orientation. 

As  you  might  expect,  experience  with  "floating"  this  proposal  has  already 
indicated  some  re.sistance  among  members  of  the  Bar.  Why,  we  have  been 
asked,  should  lawyers  be  re<iuire{l  to  finance  other  lawyers  when  doctors  do 
not  finance  other  doctors,  nor  plumbers — for  that  matter — other  plumbere. 
Leaving  aside  tlie  question  whether  the  omission  of  other  professional  groups 
should  be  permitted  to  control  what  lawyers  do,  I  think  there  are  some 
answers — some  "distinguishing  factors,"  as  lawyers  would  put  it.  First,  equal- 
ity under  the  law  is  a  principle  which  is  ab.solutely  fundamental  to  our  sys- 
tem of  government.  The  Constitution — at  this  point  anyway — says  nothing 
about  equality  of  food  or  medical  service,  but  it  has  been  consistently  in- 
terpreted to  require  practical,  as  well  as  theoretical,  equality  before  the  law. 
However,  as  exi)erienced  lawyers  and  litigants  know  all  too  well,  tliis  equality 
before  the  law  is  an  empty  promise  in  the  absence  of  effective  representation, 
and  effective  representation  costs  money.  The  second  distinguishing  factor 
is  the  very  nature  of  the  adversary  system,  in  wliicli  the  resolution  of  diffi- 
cult conflicts — both  large  and  small — is  given  over  to  a  process  which  itself 
assumes  a  rough  equality  of  representation  for  each  point  of  view.  In  this 
resi>ect,  the  legal  profession  differs  from  most  others ;  and  it  is  this  difference 
which,  in  our  view,  justifies  imposing  on  lawj^ers  obligations  which  should 
not  necessarily  accrue  where  the  adversary  element  is  absent. 

Moreover,  the  collective  res[)onsibility  of  lawyers  to  see  to  it  that  all 
meritorious  causes  are  represented  is  itself  enshrined  in  the  ABA's  Code  of 
Professional   Responsibility.    Canon   2   states: 

"A  lawyer  should  assist  the  legal  profession  in  fulfilling  its  duty  to  make 
legal  counsel  available." 

One  of  the  Ethical  Considerations  appended  to  this  canon  provides  tJiat 
"Every  lawyer  should  support  all  efforts  to  meet  this  need  for  legal  services." 
At  bottom,  our  proposal  simply  recognizes  these  obligations  but  takes  ac- 
count of  the  fact  that  some  lawyers  should  meet  them  by  means  of  financial 
contribution  rather  than  commitment  of  their  own  time.  In  short,  if  we 
lawyers  really  believe  that  vigorous  representation  of  all  relevant  points  of 
view  leads  to  an  intellectually  and  practically  sound  resolution  of  diffi- 
cult conflicts,  then  we  ought  to  be  willing  to  put  at  least  a  little  of  our  money 
— 1%  or  so — where  our  professional  principles  are. 

So  much  for  the  theoretical  justification  for  the  tyi>e  of  funding  device  we 
have  recommended.  There  remains  a  very  fair  question  whether  the  thing 
will  work.  For  instance,  is  it  realistic  to  assume  that  the  manner  in  which 
the  dues  money  is  allocated  could  ever  satisfy  a  substantial  portion  of  even 
the  public  interest  bar  itself— much  less  the  bar  generally.  To  these  tyi^es  of 
questions  there  can  be  no  definitive  answers  absent  some  actual  exi^erience 
with  the  kind  of  approacli  which  we  have  suggested.  Fortunately,  however, 
we  do  have  somewhat  of  a  track  record  for  such  things  in  the  experience  of 
the  Beverly  Hills,  California  Bar  and — on  a  more  restricted  basis — a  recent 
action  of  the  D.C.  Bar  itself. 

In  Beverly  Hills,  the  1800-member  voluntary  bar  association  recently  voted 
to  increase  its  dues  payments  by  one-third  in  order  to  provide  permanent 
funding  for  one  public  interest  law  firm  established  by  the  Bar  itself.  This 
firm's  mission — like  that  of  other  public  interest  firms  throughout  the  United 
States — is  to  provide  representation  for  litigation  on  behalf  of  minority 
groups  and  other  interests  which  have  heretofore  not  been  able  to  secure 
such  representation.  Closer  to  home  from  the  Council's  point  of  view — if  not 
from  the  Chairperson's — is  a  recent  initiative  of  the  D.C.  Bar  itself.  The 
Bar's  Board  of  Governors  voted  a  few  weeks  ago  to  set  aside  $30,000  to 
establish  a  Government  Legal  Advice  and  Referral  Service.  The  aim  of  this 
new  entity  will  be  to  provide  services  to  Government  employees  who  feel 
that  they  have  been  discriminated  against  in  the  course  of  tlieir  employment. 
As  yet,  there  is  no  reason  to  believe  that  this  new  service  will  be  anything 
less  than  completely  successful.  Admittedly,  it  is  on  a  much  smaller  scale 
than  what  we  have  suggested,  but  it  does  indicate  that  oflicials  of  tlie  Bar 
are  willing  and  able  to  make  diflScult  judgments  on  how  to  allocate  col- 
lected dues. 
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More  generally,  the  Council  for  its  part  is  confident  that  a  Committee  of 
the  Bar,  or  a  panel  of  flistinguished  lawyers,  judges  and  ordinary  citizens 
acting  as  an  independent  foundation  for  these  purposes,  could  certainly  be 
entrusted  with  the  task  of  allocating  public-interest  monies  in  ways  which 
would  be  faithful  to  the  adversary  system  and  responsive  to  changing  needs. 
Again,  while  the  details  of  an  ultimate  structure  are  surely  important,  serious 
exploration  of  tJiis  suggestion  should  not,  in  our  judgment,  have  to  await  tlie 
resolution  of  every  potential  problem  which  fertile  legal  and  political  imagi- 
nations can  conceive. 

Thank  you  for  your  attention,  and  I  will  attempt  to  answer  any  questions 
you  may  have. 

[From  The  Washington  Post,  September  28,  1973] 
Environmental  Groups  Face  Fund  Cut 

FORD   foundation    CONSIDERS    ENDING   GRANTS    TO   FIVE   FIRMS 

(by  Cathe  Wolhowe) 

The  Ford  Foundation  wants  to  end  its  grants  to  five  public  interest  law 
firms  that  have  won  pioneering  decisions  in  the  field  of  environmental  law. 

"No  formal  decision  has  been  made,  but  yes,  we  have  asked  them  to  in- 
vestigate other  funding  sources,"  Marshall  Robinson,  vice  president  of  Lhe 
foundation's  Resources  and  the  Environmental  Section,  said  yesterday.  "We 
would  like  to  focus  more  on  environmental  research." 

He  said  the  foundation  will  "collaborate"  with  the  office  to  find  money 
from  other  sources  by  1975.  He  added  the  foundation  would  reconsider  fund- 
ing any  firm  unable  to  find  adequate  funds. 

"The  conservation  issue  has  gripiJed  society  now  and  we  think  the  pub- 
lilc  and  other  private  sources  will  support  them,"  he  said. 

Most  of  the  firms,  however,  do  not  share  his  optimism. 

"If  Ford  pulls  out,  there  will  be  a  crash  in  the  environmental  law  market," 
Roderick  Cameron,  executive  director  of  the  Environmental  Defen.se  Fund, 
said.  "I'm  sure  some  will  survive,  but  which  one.s — I  don't  know." 

The  firms,  with  the  amounts  they  received  from  Ford  last  year,  are : 
Center  for  Law  in  the  Public  Interest  Los  Angeles,  $75,000 ;  Environmental 
Defense  Fund,  Washington,  D.C.,  $120,000;  Natural  Resources  Defense  Coun- 
cil, Washington,  D.C. ;  $305,000;  Public  Advocates,  San  Francisco  $275,000, 
and  the  Sierra  Club  Legal  Defense  Rund,  San  Francisco,   $49,000. 

The  proportion  of  Ford  funding  in  the  firms'  programs  ranges  from  12  to 
50  per  cent. 

These  groups  have  won  major  victories  in  the  courts,  many  of  which  were 
controversial.   They  have : 

Delayed  the  construction   of  the  Trans-Alaska   pipeline. 

Forced  various  industries  to  abide  by,  and  the  government  to  enforce  the 
National  Environmental   Policy  Act  and  the  1970  Clean  Air  Amendments. 

Obtained  a  ban  on  DDT  and  predator  poisons. 

Forced  the  Interior  Department  to  give  in  depth  consideration  to  alternative 
sources  of  energy  before  granting  offshore  oil  leases  in  the  Gulf  of  Mexico. 

"We've  been  successful,"  John  H.  Adams,  executive  director  of  the  Natural 
Resources  Defense  Council,  sail.  "But  our  success  rate  is  not  going  to  help 
much  in  getting  sufficient  funds  if  Ford  cuts  back.  Money  is  hard  to  come  by 
these  days." 

He  said  Ford  funds  about  one-third  of  the  council's  budget. 

Most  of  the  other  firms  said  they  always  had  known  Ford  would  cut  back 
on  its  funding  at  some  point,  but  expre.ssed  surprise  that  it  might  happen  by 
1975. 

Just  last  spring,  the  foundation  created  a  new  section.  Natural  Resources 
and  the  Environment,  and  named  Robinson  as  its  head.  Environmental  lawyers 
thought  this  move  indicated  the  foundation  would  give  more  emphasis,  not 
less,  to  the  environmental  law  field.  However,  they  knew  the  foundation  fre- 
quently has  withdrawn  support  from  programs  after  they  are  started. 

"Perhaps  they've  been  too  controversial,"  one  public  interest  attorney  said. 
He  refused  to  allow  his  name  to  be  used  for  fear  his  firm  would  lose  foun- 
dation support  for  other  activities. 
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"No  question  about  it — we've  stirred  up  controversy,"  Cameron  said.  "But 
tlie  Ford  Foundation  lias  been  soinewliat  indei)endent  of  i>olitics." 

Tlie  Ford  Foundation  was  attacked  Wednesday  in  the  Watergate  iiearings 
by  White  House  aide  Patriclv  J.  Buchanan  for  "unbalancing  the  political 
process"   toward   the   Democratic   Party. 

Asked  whether  he  considered  the  public  interesit  programs  susceptible  to 
criticism  for  being  too  politically  involved,  Robinson  responded,  "Sure,  these 
programs  are  political.  Anything  that  is  controversial  is  political.  Lots  of 
people's  toes  get  stepi>ed  on." 

Robinson  denied  that  the  change  is  being  made  to  avoid  controversy.  "We 
consider  the  environment  too  important  not  to  help  keep  it  live  and  healthy," 
he  said.  "But  we  need  more  information  so  that  judgments  can  be  made  with 
adequate  data.  These  issues  are  complicated." 

He  said  the  proposed  change  would  not  drastically  affect  these  firms  because 
"much  of  what  they  do  now  is  research ;  they  just  don't  call  it  that."  He  added 
that  some  of  the  firms  have  received  large  sums  from  other  sources. 

But  Adams  of  the  Natural  Resources  Defense  Council  disagreed. 

"Certainly,  we  must  have  broad  looks  at  environmental  problems,"  he  said. 
"But  then  we  have  to  have  a  way  to  bring  these  broad  looks  into  thel  sys- 
tem and  we  need  the  courts  to  accomplish  this  part." 

Without  large  grants  from  Ford,  the  largest  of  the  foundations,  Adams 
said,  the  council  would  have  difficulty  being  assured  adequate  long-term  ade- 
quate funding  to  fight  cases  that,  he  said,  take  years  of  costly  analysis  be- 
fore being  finished. 

"We  get  only  one  chance  to  present  our  case  in  court  and  we  want  it  repre- 
sented in  a  responsible  way,"  he  said,  adding  that  expert  witness  costs  for  one 
case  can  total  at  least  $100,000. 

Cameron  expressed  similar  doubts. 

"Ford  is  the  only  one  with  sufficient  resources  to  foot  all  our  bills,"  he  said. 
"There  are  small  foundations  willing  to  help  but  no  large  one  like  Ford." 

CLOSING  STATEMENT  OF  HON.  JOHN  V.  TUNNEY,  SENATOR  PROM 
CALIFORNIA,  CHAIRMAN,  SUBCOMMITTEE  ON  REPRESENTA- 
TION OF  CITIZEN  INTERESTS 

Senator  Tuxney.  We  have  concluded  six  days  of  hearings  on  the 
subject  of  legal  fees.  I  think  it  might  be  useful  to  reflect  for  a 
moment  on  what  we  learned  so  far. 

The  premise  of  these  first  six  days  of  hearings  is  that  legal  fees 
affect,  if  not  determine,  the  availability  and  quality  of  legal  repre- 
sentation. As  these  hearings  began  to  put  flesh  and  blood  on  the 
bare  bones  of  this  original  premise,  it  became  quite  clear,  at  least 
to  me,  that  we  hit  the  nail  on  the  head.  Economics,  both  in  terms 
of  what  consumers  can  afford  to  pay  and  what  lawyers  can  afford 
to  work  for,  are  the  nub  of  the  issue. 

We  began  with  a  look  at  citizen  access  to  attorneys.  We  encoun- 
tered a  prevailing  notion  attorneys  are  expensive,  and  a  number  of 
cases  where  attorneys  were  unavailable  or  ineffective.  We  looked  at 
minimum  fee  schedules,  now  under  attack  under  the  antitrust  laws, 
and  saw  the  impediments  they  pose  to  citizen  access  to  attorneys. 
We  looked  at  two  very  different  Federal  programs  to  regulate,  and, 
in  one  case,  to  subsidize  attorneys.  Under  the  Black  Lung  Benefits 
Act  of  1972  and  related  laws,  a  few  attorneys  are  growing  rich 
while  a  number  of  miners  go  unrepresenied  and  the  taxpayer  foots 
an  enormous  bill.  Under  the  Veterans'  Benefit  sections  of  title  38 
of  the  United  States  Code,  lawyers  are  prevented  from  making 
more  than  $10  per  claim,  and  representation  of  veterans  is  left  to 
service   organizations,    Avith   which   young   veterans   have   little   in 
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common,  or  some  veterans  represent  themselves.  This  is  hardly  an 
adequate  system. 

Finally,  in  the  last  days  we  have  viewed  in  great  detail  what 
impact,  the  mechanism  of  fee-shifting  can  have  on  enabling  repre- 
sentation of  previously  unrepresented  interest.  There  should  be,  by 
the  time  this  record  closes  on  November  6,  a  wealth  of  information 
submitted  by  interested  citizens  and  attorneys  on  these  issues. 

Let  me  close  by  quoting  portions  of  some  of  the  letters  we  have 
received  since  these  hearings  began.  A  distraught  woman  from 
Wisconsin  writes: 

"We  have  finally  found  an  attorney  who  charges  a  straight  $35  i^r  hour  plus 
$150  per  half  day  court  appearance.  This  is  still  an  outlandish  amount  of  money 
for  anyone  who  takes  home  $121  per  week,  but  I  would  prefer  spending  myself 
into  bankruptcy  than  to  sit  back  and  do  nothing.  It  seems  that  only  those  who 
are  very  wealthy  or  those  who  are  very  poor  can  afford  lawyers.  The  middle 
classes  certainly  cannot.  I  wonder  what  will  happen  when  we  wake  up  to  find 
ourselves  in  a  police-state  simply  because  people  did  not  have  the  money  to 
defend  themselves." 

A  gentleman  from  California  writes : 

The  plain  truth  is  the  majority  of  us  do  not  have  access  to  justice  simply 
because  we  cannot  afford  it. 

He  concludes: 

It  cost  us  $100  to  get  an  attorney  just  to  learn  it  was  cheaper  for  us  to 
pay  than  to  stand  the  suit  .  .  .  Legal  justice — What  in  the  world  is  that?  It 
isn't  available  around  here  at  prices  anyone  can  afford. 

I  believe  that  the  work  of  this  Subcommittee  is  now  clearly 
focused.  It  is  going  to  be  important  for  us  as  the  weeks  and  months 
unfold,  to  develop  answers  to  some  of  the  questions  that  have  been 
presented. 

[The  following  statements  were  received  for  the  record  :] 

Pbepabeu  Statement  of  Frank  W.  Lloyd,  Executive  Director, 
Citizens  Communications  Center 

I  appreciate  this  opportunity  to  submit  this  written  statement  to  the  Sub- 
committee, to  complement  the  comments  you  heard  on  the  subject  of  court 
awards  of  attorneys'  fees  to  tlie  prevailing  party  in  public  interest  litigation 
at  your  hearings  held  October  4-5,  1973. 

As  the  Chairman  of  the  Subcommittee  stated  in  his  October  31.  1973  letter 
seeking  our  comments  in  this  matter,  none  of  the  witnesses  at  that  hearing 
si>eeifically  addres.sed  an  important  related  topic — reimbursement  of  attorneys' 
fees  by  federal  administrative  agencies  to  counsel  representing  citizens  par- 
ticipating in  agency  proceedings  on  behalf  of  the  public  interest.  My  com- 
ments will  address  that  specific  point.^ 

Citizens  Communications  Center  ("Citizens")  is  a  public  interest  law  firm, 
incorporated  as  a  District  of  Columbia  non-profit  corporation  in  1971.  Citi- 
zens provides  legal  assistance,  research  and  educational  services  to  individuals 
and  community  groups  seeking  to  participate  in  the  processes  of  federal  regu- 
lation of  tlie  communications  media.  These  groups  and  individuals  seek  to 
foster  increased  responsiveness  of  broadcasters  and  cable  system  operators 
to  the  public  interest  of  the  communities  they  serve. 

In  order  to  serve  these  interests,  the  majority  of  Citizens'  work  consists 
of  pro  bono  representation  of  non-profit  groups  without  adequate  economic 
resources  to  hire  counsel  in  proceedings  before  the  Federal  Communications 
Commission  (F.C.C.).  The  jurisdiction  of  federal  regulatory  matters  concern- 
ing communications  is  vested  by  law  almost  entirely  in  the  F.C.C.,  with  ap- 
peal only  to  the  US.  Circuit  Court  of  Appeals  level. 


^  The  supporting  legal   research   contained   herein   was   conducted    by   Mary   Lyndon,   a 
law  student  Intern  at  Citizens  Communications  Center. 
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There  is  thus  virtually  no  room  for  parties  aggreived  by  broadcast  and 
cable  violations  of  the  public  interest  to  receive  attorneys'  fees  awarded  in  liti- 
gation before  federal  district  courts,  under  the  circumstances  set  forth  at  your 
hearings  by  representatives  of  other  public  interest  law  firms.  The  critical 
question  for  these  citizens  groups  and  their  counsel,  therefore,  is  whether  the 
"private  attorney  general"  and  other  principles  enunciated  in  many  recent 
court  cases  awarding  legal  fees  to  successful  public  interest  litigants  will  be 
applied  to  the  important  and  far-reaching  proceedings  of  administrative  agen- 
cies, which  deserve  equal  attention  to  court  proceedings  enforcing  public 
rights. 

We  do  not  wisJi  to  limit  the  principles  of  this  discussion  to  citizen  par- 
ticipation in  the  proceedings  of  the  Federal  Communications  Commission. 
Since  that  is  the  agency  with  which  we  are  most  familiar,  we  will  neces- 
sarily be  using  such  proceedings  as  a  paradign  of  tliis  phenomenon.  But  citi- 
zen participation  in  the  proceedings  of  the  Federal  Trade  Commission,  the 
Interstate  Commerce  Commission,  the  Federal  Power  Commission,  the  Atomic 
Energy  Commission,  and  the  many  other  federal  administrative  agencies 
whose  activities  directly  and  vitally  affect  them  is,  we  are  sure,  also  cru- 
cial to  the  proper  functioning  of  tliese  agencies  in  the  public  interest. 

The  law  of  standing  has  been  expanded  to  the  point  that  we  are  certain 
that  citizen  groups  would  be  encouraged  to  participate  in  virtually  all  fed- 
eral agency  proceedings.  Thus  the  real  barrier  to  such  participation  is  not 
the  law  of  standing,  or  the  lack  of  public  concern,  but  rather  lack  of  economic 
resources,  particularly  to  hire  effective  counsel,  on  the  part  of  affected  citi- 
zens. 

As  to  the  F.C.C.,  the  law  is  crystal  clear.  Citizen  participation  in  Com- 
mission proceedings  is  not  only  allowed :  it  is  encouraged  as  absolutely  neces- 
sary to  the  proper  functioning  of  the  agency's  regulatory  powers.  In  Office 
of  Communication  of  United  Church  of  Christ  v.  F.C.C.  359  F.  2d  994,  (D.C. 
Cir.  1966)/  the  court  ordered  the  F.C.C.  to  give  full  standing  to  the  public 
in  broadcast  license  renewal  proceedings.  It  noted  that  participation  by.  re- 
sponsible citizen  groups  in  the  administrative  process  is  essential  to  the 
Commission's  discharge  of  its  regulatory  responsibilities  since  the  Com- 
mission's "*  *  *  duties  and  jurisdiction  are  vast,  and  it  acknowledges  that 
it  cannot  begin  to  monitor  or  oversee  the  performance  of  every  one  of  thous- 
ands of  licensees."  Id.  at  103.  The  public,  by  its  actions  in  policing  licensees, 
is  thus  performing  a  function  for  the  understaffed  Commission.  The  court 
also  noted  that  "some  'audience  participation'  must  be  allowed  in  license 
renewal  proceedings"  simply  because  "consumers  are  generally  among  the 
best  vindicators  of  the  public  interest."  Id.  at  1005. 

In  fact,  the  court  in  Church  of  Christ  I  pointed  out,  members  of  the 
public  "are  the  owners  of  all  channels  of  television — indeed  of  all  broad- 
casting." Id.  at  1003.  (Emphasis  by  the  court.)  The  broadcaster  is,  under 
the  statutory  framework  of  the  Communications  Act  of  1934,  a  trustee  for 
the  public. 

Broadcast  licensees  are  granted  temporary  but  triannually  renewable  fran- 
chises to  oi^erate  on  a  portion  of  the  airwaves.  These  valuable  franchises  are 
awarded  at  nominal  cost.  But  the  license  may  continue  to  hold  the  license 
only  so  long  as  tlie  operation  of  his  facility  serves  the  "public  interest,  con- 
venience, and  necessity".  A  licensee  acquires  no  ownership  interest  in  the 
license.  Communications  Act  of  1934  §  301,  4  U.S.C.  §  301.  The  public  retains 
ownership  of  the  airwaves. 

American  broadcasting  is  thus  a  system  wherein  the  i>eople  place  one  of 
their  scarce  and  valuable  resources  under  the  management  of  a  private  broad- 
caster for  his  own  profit.  But  the  broadcaster's  duties  continue  to  run  to 
the  owners  of  the  airwaves  and  he  must  share  the  benefits  derived  from  the 
use  of  the  airwaves  with  them.  This  relationship  between  broadcasters  and 
the  listening  public,  creating  sharing  arrangements  and  concomitant  rights 
and  obligations,  can  be  scrutinized  in  terms  of  some  traditional  legal  con- 
cepts, including  the  law  of  trusts. 

Broadcaster  are  "fiduciaries  *  *  *  of  a  great  public  resource  and  they  must 
meet  the  highest  standard  embraced  in  the  public  interest  concept".  Office 
of  Communication  of  the  United  Church  of  Christ  v.  F.C.C,  425  F.  2d  54S, 
548   (D.C.  Cir.  1969).^  A  licensee  must  "share  his  frequency  with  others  and 


'  Hereinafter  cited  as  Church  of  Christ  I. 
3  Hereinafter  Church  of  Christ  II. 
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*  *  *  conduct  himself  as  a  proxy  or  fiduciary"  of  the  public  in  his  use  of 
the  airwaves.  Red  Lion  Dioadcanting  Company  v.  F.C.C.,  395  U.S.  367,  389 
(1969)  Unfortunately,  as  the  court  noted  in  United  Church  of  Christ  I,  "After 
nearly  five,  decades  of  operation,  the  broadcasting  industry  does  not  seem  to 
have  grasped  tJie  simple  fact  that  a  broadcast  license  is  a  public  trust  sub- 
ject to  termination  for  breach  of  duty"  359  F.  2d  at  1003. 

The  important  and  unique  nature  of  this  trust  was  underscored  by  the 
Supreme  Court  in  Red  Lion,  supra,  where  the  Supreme  Court  held  that  it 
was  essentially  "the  right  of  the  public  to  receive  suitable  access  to  social, 
political,  esthetic,  moral  and  other  ideas  and  exi>eriences  *  *  *"  395  U.S.  at 
390.  Compliance  with  the  public  interest  requirements  of  the  Communica- 
tions Act  by  a  broadcaster  is  an  essential  prerequisite  to  the  fulfillment  of 
his  public  trust. 

The  fiduciary  relationship  imposed  upon  trustees  obligates  them  to  care 
for  the  trust  property  with  diligence  and  prudence.  If  misconduct  of  the 
trustee,  by  omission  or  commission,  causes  a  breach  of  the  fiduciary  duty 
and  litigation  results,  the  expenses  of  that  litigation  generally  must  be 
borne  by  the  trustee.  Scott,  Trusts,  Vol.  II,  §245  (1956).  Where  suit  is 
brought  to  relieve  a  trustee  for  misconduct  or  poor  management,  co3ts  may 
be  assessed  against  the  trustee.* 

As  "owner"  of  the  airwaves,  see  Communications  Act  of  1934,  47  U.S.C. 
§  301,  indeed  "of  all  broadcasting"  ^  citizens  who  attempt  to  enforce  the 
rights  of  the  public  at  the  F.C.C.  are  in  the  position  of  corporate  share- 
holders who  seek  in  their  own  behalf  and  on  behalf  of  others  to  protect  their 
ownership.  This  would  also  be  true  in  the  case  of  citizen  enforcement  of 
public  rights  to  other  scarce  natural  resources,  a  livable  environment,  and 
other  interests  allocated  to  private  enterprise  or  regulated  for  the  public 
benefit  by  federal  administrative  agencies.  Courts  in  such  cases  have  held 
that  there  is  recovery  of  expenses  even  where  no  "pool"  of  assets  results 
from  the  action  so  long  as  it  "confers  a  substantial  benefit  on  the  members 
of  an  ascertainable  class."  ^  Such  actions  are  "an  important  means  of  en- 
forcement" of  a  statute.' 

But  without  a  means  to  ensure  that  the  public  has  adequate  counsel  in 
such  proceedings,  it  is  unlikely  that  suflRcient  public  participation  in  such 
proceedings  will  occur  to  insure  that  private  interests  will  act  consistently 
in  the  broader  national  and  local  interest,  and  that  such  statutes  will  be 
adequately  enforced  by  the  federal  agencies.  To  ensure  adequate  counsel, 
administrative  agencies  must  be  encouraged,  through  litigation,  court  deci- 
sions, or  voluntary  action,  to  approve  or  award  reasonable  attorneys'  fees 
at  least  to  successful  citizen  intervenors  in  their  processes  who  confer  a 
substantial  public  benefit   through   their  participation. 

There  are  several  situations  where  the  Federal  Communications  Com- 
mission, for  example,  might  approve  or  order  reimbursement  of  reasonable 
attorneys'  fees  to  citizen  intevenors  who  do  not  have  an  economic  interest 
in  the  regulatory  matter  in   which   they   are   participating: 

1.  Citizen-Broadcaster  Agreement  Prior  to  Filing  an  Objection  at  the  F.C.C. 
— In  many  instances,  local  citizen  groups  interested  in  better  communica- 
tions service  sit  down  to  discuss  pending  license  renewal  or  transfer  pro- 
ceedings with  a  broadcast  licen.see  in  their  community  prior  to  the  time 
any  formal  action  is  instituted.  Often  these  discussions  result  in  the  appli- 
cant's agreeing  to  render  some  form  of  improved  service  to  the  community. 
These  services  might  take  the  form  of  additional  news,  public  affairs  or 
local  programming,  direct  access  for  members  of  the  community,  or  up- 
graded  equal   employment   hiring   at   the   station. 

In  some  of  these  instances,  the  licensee  might  agree  to  reimburse  tlie 
citizen  group  for  its  out  of  pocket  expenses  and  for  reasonable  attorneys' 
fees.  Ordinarily  Citizens  or  other  counsel  will  have  agreed  to  provide  the  legal 


*E.g.,  Wolff  V.  Calla,  288  F.  Supp.  801  (E.D.  Pa.  1968)  (trustee  must  bear  litiga- 
tion expenses  where  trust  property  has  been  mismanaged).  Cf.  Wilmington  Trust  Co. 
V.   Coulter,  208  A.  2d  677,  683   (Ch.  Del.   1965). 

B  Television  Network  Program  Procurement,  H.R.  Reg.  No.  281,  8Sth  Cong.,  1st 
Sess.  20    (1963).  .  ,       „, 

«  Mills  V.  Electric.  Autolite  Co.,  396  U.S.  375,  393  (1970)  ;  Kahan  v.  Rosenstiel,  424 
F  2d  161  166  (3rd  Cir.  1970),  cert,  denied,  398  U.S.  950  (1970).  Bosch  v.  Meeker  Co- 
operative Light  and  Power  Association,  101   N.W.   2d  423    (S.Ct.   Minn.   1960). 

''Mills,  supra,  396  U.S.  at  396. 
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services  on  a  no-cost  or  reimbursement  only  basis,  i.e.,  if  the  licensee  reimburses 
the  citizen  groups  then  we  too  will  be  reimbursed. 

These  are  not  the  kinds  of  actions  that  non-pro  bono  private  attorneys 
normally  take,  since  there  is  no  economic  interest  to  be  vindicated.  These 
groups  do  not  have  the  resources  to  pay  a  fee.  The  interests  represented 
by  these  groups  are  generally  not  vindicated  unless  no  fee  or  reimburse- 
ment only   arrangements   are   possible. 

Since  reimbursement  is  a  relatively  rare  phenomenon,  and  would  be  at 
a  minimal  fee  rate  in  any  event,  the  private  bar  is  not  involved  in  tliese 
kinds  of  activities.  In  addition,  the  portion  of  the  private  bar  exi>ert  in 
communications  regulation  normally  represents  broadcasters,  and  would 
regard  representation  of  citizen  groups  attempting  to  enforce  broadcasters' 
public  duties  as  a  conflict  of  interest.  This  situation  is  common  to  spe- 
cialized  federal    agency    legal    practice   in    other    regulatory    areas,    as   well. 

Yet  tiiese  activities  render  a  clear  public  benefit  in  the  form  of  improved 
service  to  the  community.  The  agreement  for  upgraded  service  between  the 
group  and  the  broadcaster  is  normally  submitted  by  tiie  broadcaster  as  part 
of  his  application  for  the  renewal  or  transfer  showing  his  proposed  pro- 
gramming and  service  plans.  Commission  approval  of  the  agreement  re- 
quires an  affirmative  finding  that  it  serves  the  public  interest.  If  tlie  agree- 
ment did  not  voluntarily  provide  for  fee  reimbursement,  the  Commission 
could  order  it  after  making  this  finding. 

2.  Citizen-Broadcaster  Agreement  Subsequent  to  Citizen  Filing  at  the  F.C.C. 
— After  a  citizen  group  formally  intervenes  in  a  license  transfer  or  renewal 
proceeding,  but  prior  to  Commission  action  on  the  pleadings,**  the  parties 
often  reach  an  agreement  similar  to  the  one  described  above.  In  return  for 
the  licensee's  pledges  of  improved  service,  the  citizen  intervenor's  objections 
to  the  approval  of  the  application  are  withdrawn.  As  a  part  of  the  agree- 
ment resolving  the  dispute,  the  applicant  may  agree  to  reimburse  the  inter- 
venor  its  reasonable  exijenses,  including  reasonable  attorneys'  fees,  incurred 
in  filing  the  objections.  In  that  case,  the  agreement,  along  with  the  pro- 
visions providing  for  reimbur.sement  and  allowance  of  attorneys'  fees,  is 
submitted  to  the  Commission  for  its  approval.  Again,  Commission  approval 
of  the  agreement  constitutes  a  finding  tiiat  it  serves  the  public  interest,  and 
if  fees  were  not  included,  the  Commission  could   order  them. 

3.  Citizen-Broadcaster  Agreement  After  Commission  Designation  of  Com- 
plaint for  Hearing. — In  some  situations,  the  citizen  group  and  the  broad- 
caster do  not  reach  an  agreement  until  after  the  matter  is  designated  for 
hearing.  Only  after  the  matter  is  designated  does  the  broadcast  applicant 
agree  to  provide  improved  services  that  form  the  basis  for  the  citizens  to 
withdraw  their  objections  to  the  application's  grant  by  the  Commission. 
In  this  situation,  the  applicant  may  again  agree  to  reimburse  the  intervenor 
for  reasonable  expeu-ses  including  attorneys'  fees,  and  the  agreement,  includ- 
ing the  fee  reimbursement  provision,  would  likewise  be  submitted  to  the 
Commission  for  its  approval.  Barring  voluntary  agreement,  the  Commission 
could  award  reasonable  counsel  fees. 

A.    F.C.C.    APPROVAL    OF    VOLUNTARY    REIMBURSEMENT    OF    COUNSEL    FEES 

Prior  to  March  28,  1972,  the  Commission  took  the  official  view  that  agree- 
ments by  a  licen.see  to  reimburse  exi)enses  of  citizens  groups — ^including  legal 
fees — in  any  of  the  instances  set  forth  above  would  be  disallowed.  On  that 
date,  however,  the  U.S.  Court  of  Appeals  for  the  District  of  Columbia  ren- 
dered its  third  Offlce  of  Communications  of  United  Church  of  Christ  v. 
F.C.C.  decis-ion,"  w-hich  held  that  the  policy  of  section  311(c)  of  the  Com- 
munications Act,'"  and  the  Commission's  past   approval   of  reimbursement  by 

«  Under  the  governing  portion  of  the  Communications  Act,  47  U.S.C.  Section  309(d), 
a  citizen  group  that  Intervenes  in  F.C.C.  proceedings  Is  not  entitled  hy  right  to  a  hear- 
ing on  the  Issues  which  It  raises  in  the  pleadings  that  are  filed.  The*  Commission  must 
first  make  a  determination  that  the  pleadings  raise  a  substantial  and  material  question 
of  fact  as  to  whether  a  grant  lof  the  particular  application  will  serve  the  public  Interest. 
Only  if  it  concludes  that  the  pleadings  do  raise  such  a  question  is  the  matter  desig- 
nated for  a  hearing.  If  no  such  question  is  raised,  the  Intervenor's  pleadings  are  dis- 
missed and  the  application  is  granted.  Appeals  from  such  dismissals  may  be  taken  to 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia. 

■465  F.2d  519   (D.C.  Cir.  1972)    (hereinafter  Church  of  Christ  TIT). 

1"  Explicitly  dealing  with  withdrawal  of  a  competing  applicant  for  a  construction 
permit  for  a  broadcast  station. 


24-626   O  -  74  -  31 


1258 

one  party  of  expenses  incurred  by  a  withdrawing  parties  with  an  economic 
interest  in  the  outcome  of  a  F.C.C.  proceeding,  logically  required  that  it 
allow  similar  reimbursement  to  citizen  groups  without  such  a  private  finan- 
cial  interest  in  tlie  litigation. 

The  court  found  that  this  holding  would  further  the  policy  that  with- 
drawal of  parties  from  agency  litigation  may  serve  a  valid  public  interest — 
in  this  case  an  agreement  that  provided  substantial  improvements  in  local 
broadcast  service.  In  addition,  it  noted  that  such  a  decision  would  facilitate 
the  participation  of  citizen  groups  in  agency  decisions,  citing  its  own  prior 
Church  of  Christ  decisions  and  several  decisions  in  the  environmental  field 
to  the  effect  that  courts  had  begun  to  recognize  in  recent  years  "the  concept 
that  public  participation  in  decisions  which  involve  the  public  interest  is 
not  only  valuable  but  indispensible  *   *   *." 

It  furtlier  held  that  abuses  would  be  protected  against  since  the  Com- 
mission had  to  determine  that  the  citizens  group  was  bona  fide,  the  terms 
of  the  settlement  agreement  served  the  public,  and  the  expenses  requested 
were  found  to  be  "legitimate  and  prudent"  in  accordance  with  the  standards 
of  Section  311(c)  of  the  Communications  Act.  It  remanded  for  the  latter 
determination. 

Since  approving  the  specific  agreement  providing  for  voluntary  licensee 
reimbursement  of  counsel  fees  involved  in  Church  of  Christ  III,  the  Com- 
mission has  to  our  knowledge  had  only  one  other  such  agreement  presented 
to  it.  and  that  agreement  has  not  yet  been  ruled  upon.  Thus  tJiere  has  been 
no  flood  of  voluntary  agreements  by  licensees  providing  counsel  fees  to 
withdrawing    citizen    intervenors." 

There  are  several  reasons  why  voluntary  reimbursement  is  not  likely  to 
happen  very  often,  even  in  light  of  Church  of  Christ  III.  On  the  one  hand, 
the  licensee  has  no  motive  but  his  natural  generosity  to  impel  him  to  offer 
reimbursement,  and  this  motive  is  more  often  than  not  outweighed  by  the 
normal  business  practice  not  to  pay  out  money  where  unnecessary.  On  the 
other  hand,  tlie  community  group  seeking  changes  in  the  licensee's  policies 
and  practices  has  generally  entered  into  the  renewal  process  with  the  pur- 
pose of  securing  improved  broadcast  service.  Consequently,  it  would  be  un- 
willing to  sacrifice  a  significant  improvement  in  service  for  reimbursement 
of  its  costs,   and   will   not   press   the   reimbursement   issue   as   a   priority. 

Moreover,  each  time  the  issue  of  reimbursement  of  public  interest  inter- 
venors  has  arisen,  it  has  been  accompanied  by  concern  on  the  part  of  the 
Commission  tJiat  public  interest  gains  not  be  traded  off  for  financial  gain. 
To  avoid  this  possibility  and  the  apiiearance  of  it,  community  groups  are 
constrained  not  to  insist  on  reimbursement  as  part  of  the  bargain.  After 
all,  it  is  the  Commis.sion  which  will  finally  approve  or  disapprove  ths  agree- 
ment. The  normal  negotiating  situation  is  therefore  one  in  which  the  only 
party  with  a  compelling  reason  to  seek  reimbursement  is  also  restrained 
from  insisting  upon  it. 

It  would  be  particularly  inappropriate  for  Citizens  or  other  counsel  for 
petitioning  citizens  groups  to  urge  that  the  issue  of  reimbursement  of  coun- 
sel fees  be  raised  at  an  early  stage  of  the  proceedings.  An  attorney  should 
always  be  seeking  the  best  result  for  his  or  her  client,  not  for  himself  or 
herself,  and  if  this  issue  were  raised  at  an  early  point,  the  attorney  might 
be  under  pressure  to,  or  api>ear  to  be  willing  to.  urge  the  clients  to  accept 
a  lesser  degree  of  improved  public  service  commitment  on  the  part  of  a 
broadcast  licensee  in  order  to  insure  an  agreement  that  provided  for  the 
attorney's  own  reimbursement. 

Thus,  Citizens'  policy  to  date  has  been  to  advise  its  clients  never  to  raise 
the  issue  of  counsel  fee  reimbursement  until  there  is  a  final  agreement  be- 
tween them  and  a  broadcaster  on  all  substantive  areas  of  improved  service, 
and  not  to  make  a  rejection  of  counsel  fee  reimbursement  an  issue  tliat 
jeopardizes  tlie  benefits  to  be  gained  from  the  agreement.  Such  a  policy  is 
clearly  not  designed  to  provide  Citizens  and  other  public  interest  lawyers  in 
this  field  with  a  financial  source  for  continued  pro  bono  legal  activity,  but 
we  believe  it  is  our  only  ethical  choice. 

"The  Commission  In  June,  1972  instituted  a  general  rulemaking  on  "Reimbursement 
For  Legitimate  and  Prudent  Expenses  of  a  Public  Interest  Group  for  a  Consultancy  to 
a  Broadcaster  In  Certain  Instances"  (Docket  No  1!».'>18).  Although  several  broadcasters 
In  their  comments  seemed  to  want  to  use  this  proceeding  to  narrow  the  scope  of  the 
Church  of  Christ  III  decision,  this  proceeding  is  not  explicitlj-  directed  to  the  question 
of  reimbursement  of  attorneys'  fees  in  withdrawal  of  petition  to  deny  contexts. 
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B.    F.C.C.    ORDERING    OF    LICENSE    REIMBURSEMENT    OF    COUNSEL    FEES 

In  each  of  the  situations  outlined  above  in  which  voluntary  reimbursement 
Of  counsel  fees  might  be  approved  by  the  F.C.C,  reimbursement  might  be 
orderetl  by  the  agency.  This  is  particularly  true  in  cases  where,  after  citizen 
intervention,  the  matter  has  been  designated  for  hearing  or  the  licensee  has 
upgraded  its  original  application  to  the  F.C.C,  promising  better  surveys  of 
community  needs,  improved  programming  and/or  employment,  or  remedying 
other  deficiencies  in  its  initial  attempt  to  show  its  operation  of  a  broadcast 
frequency  would  serve  the  public.  But  it  also  applies  wherever  a  citizen- 
broadcaster  agreement  is  reached,   or  citizens   prevail   in   F.C.C.   litigation. 

The  designation  of  a  citizen  complaint  for  hearing  clearly  indicates  that 
there  was  a  prima  facie  question  raised  as  to  whether  a  grant  of  the  appli- 
cation would  serve  the  public  interest.  Licensee  realization  that  its  initial 
ascertainment  or  service  proposals  were  deficient  and  need  improvement 
likewise  shows  that  the  complaint  was  meritorious.  In  each  case  it  is  only 
because  of  the  public  intervenor's  action  that  these  matters  were  called  to 
the  Commission's  attention. 

Further,  in  all  the  previous  examples,  as  well  as  the  upgrading  situation, 
it  is  only  in  an  effort  to  resolve  the  objections  raised  by  the  interveners 
that  the  applicant  agrees  to  i>rovide  improved  service,  eitlier  through  a 
joint  agreement  with  the  citizen  group  or  an  upgrading  amendment  to  its 
renewal  or  ti-ansfer  application.  There  is  therefore  a  clear  public  benefit 
as  a  result  of  the  inten^ention,  and  the  Commission  should  order  that  the 
intervener  be  allowed   to  recover  its  costs,    including   attorney's   fees. 

Were  the  Commission  to  order  reimbursement  of  community  groups  whose 
challenges  have  effected  service  changes  that  the  Commission  finds  are  in 
the  public  interest,  an  entirely  different  process  than  now  exists  would 
preclude  license  renewals. 

To  begin  with,  there  would  be  no  discussion  of  money  exchange  at  the 
local  level  at  any  point  in  negotiations.  The  only  issues  would  be  commu- 
nity needs  and  the  licensee's   responsiveness   to   them. 

Community  groups  witJi  substantial  complaints  would  be  encouraged  to 
approach  a  licensee  with  suggestions  for  improvement,  but  those  who  were 
not  prepared  to  show  that  these  would  serve  the  public  interest  would  be 
discouraged.  If  a  group  could  not  make  a  showing  of  substantial  improve- 
ment later,  before  the  Commission,  it  would  have  no  hoi^e  of  recovering  its 
cost.s.  The  necessity  of  making  a  showing  of  reasonableness  and  prudence 
of  costs  would  also  discourage  delay  or  nit-picking  by  community   groui>s. 

Moreover,  there  would  be  an  adjustment  in  the  disparity  of  financial  re- 
sources which  presently  encourage  licensees  to  refuse  to  deal  with  dis- 
satisfied segments  of  their  communities  and  to  delay  negotiations  even  when 
a  clearly  valid  challenge  is  made.  The  fact  that  the  meritorious  challengers' 
costs  might  be  borne  by  the  licensee  would  be  reason  to  keep  these  costs 
down  by  attempting  to  reach  an  agreement  as  soon  as  po.ssible. 

Thus,  right  from  the  start  the  renewal  process  will  be  positively  affected. 
The  licensee  who  knows  he  may  have  to  pay  for  a  challenge  to  his  applica- 
tion will  weigh  that  cost  with  the  price  of  a  thorough  ascertainty  of  com- 
munity needs  and  a  responsive  application.  The  licensee  will  be  motivated 
to  file  an  application  which  will  pass  muster  with  both  the  Commission  and 
the  community.  He  will  know  that  any  objection,  if  valid,  will  cost  him. 
This  same  incentive  not  to  deay  will  oi)erate  throughout  the  renewal  pro- 
ceedings. 

The  meaning  of  such  a  change  is  far  more  than  the  end  of  a  "war  of 
attrition"  denying  citizen  groups  a  rightful  place  in  F.C.C  proceedings.  It 
would  provide  savings  in  personnel  time,  paperwork,  and  tax  money  for 
the  Commission  and  therefore  to   the  general  public. 

Finally,  these  citizens  would  be  able  to  obtain  the  assistance  of  counsel 
from  the  beginning  of  the  process  of  intervention  in  agency  proceedings. 
Although  at  present  there  are  only  a  small  number  of  practitioners,  almost 
exclusively  pro  bono  lawyers,  in  the  field  of  citizen  representation  before 
the  F.C.C,  such  a  Commission  policy  might  well  lead  to  the  creation  of  a 
private,   self-supporting  bar  in   this  area. 

The  interjection  of  services  of  counsel  at  the  beginning  stages  of  citizen 
intervention   in   agency   processes   would   have   important   subsidiary    benefits. 
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Citizens  would  be  advised  by  counsel  not  to  bring  inconsequential  cpga- 
plaints  before  the  Commision,  but  rather  only  those  that  clearly  showed  u 
broadcaster's  failure  to  live  up  to  its  public  trust.  Actions  during  agency 
proceedings  that  would  be  regarded  as  merely  inflammatory,  harassing  or 
rhetorical  would  be  discouraged  by  counsel.  In  fact,  rather  than  increasing 
the  license  challenges  and  the  Commission's  workload  during  such  chal- 
lenges, the  availability  of  citizen  group  counsel  might  well  reduce  the 
aggregate  number  of  such  complaints,  instituting  a  self-selecting  process 
that  resulted  in  fewer,  more  focused,  complaints  with  clear  factual  and 
legal   substance. 

The  F.C.C.  clearly  has  the  power  to  order  reimbursement  of  counsel  fees 
under  its  general  equity  powers.  In  1942,  in  National  Broadcasting  Co.  v. 
United  States,  319  U.S.  190,  the  Supreme  Court  stated: 

"The  avowed  aim  of  the  Communications  Act  of  1934  was  to  secure  the 
maximum  benefits  of  radio  to  all  the  people  of  the  United  States.  To  that 
end  Congress  endowed  the  Communications  Commission  with  comprehensive 
powers  to  promote  and  realise  the  vast  potentialities  of  radio.  319  U.S.,  at 
217"    (emphasis  added). 

These  "comprehensive  powers"  have  been  identified  and  articulated 
through  the  almost  40  years  since  their  original  grant  both  through  the 
actions  and  experiences  of  the  Commission  and  tlirough  case  law.  Statutory 
authority  for  the  developing  interpretation  of  the  Commission's  powers  has 
been  found  in  specific  statutory  sections  in  conjunction  the  Act's  two  broad 
grants  of  authority  to  the  Commission  to  take  all  necessary  steps  to  execute 
its  functions.  Section  15  4(i)  47  U.S.C.  154 (i )  ;  and  Section  303 (r)  ;  47 
U.S.C  303 (r). 

These  two  sections  have  often  been  cited  since  NBC  v.  U.S.,  supra,  as 
bases  for  expanding  Commission  action  into  cable  and  other  non-broadcast 
areas  to  keep  pace  with  developing  communications  technology  and  opera- 
tions. The  Commission  has  also  relied  on  these  same  two  grants  of  power 
to  fashion  remedies  in  situations  where  the  Commission's  existing  rules  do 
not  fully  meet  its  needs." 

Courts  have  often  sustained  the  authority  of  other  agencies  to  issue 
orders  of  a  kind  ordinarily  issued  by  courts  of  equity,  in  spite  of  lack  of 
specific  grants  of  statutory  power."  The  F.C.C.  has  itself  ordered  divesti- 
ture witliout  specific  authorization,"  and  has  used  §303(r)  and  the  re- 
quirements of  the  public  interest  to  place  restrictions  and  conditions  on 
renewal   or  grant   of  license  not  specifically   outlined   by   statute. 

In  summary,  the  F.C.C.'s  mandate  to  protect  the  "public  convenience, 
interest  or  necessity"  carries  with  it  broad  powers  to  formulate  and  en- 
force policies  consistent  with  this  mandate.  The  CommLssion's  jurisdiction 
extends  to  all  facets  of  electronic  communications  which  may  affect  the 
public  interest.  Moreover,  the  Commission  is  empowered  to  order  remedies 
that  will  further  its  aims  in  tlie  interest  of  tlie  public. 

In  the  one  case  that  has  been  before  it  on  this  question.  In  Re  Applica- 
tion of  Radio  Station  WSNT,  Inc.,  31  F.C.C.  2d  1080  (1971)  (WSNT)  the 
Commission  stated  that  ordering  reimbursement  of  costs,  including  counsel 
fees  of  a  citizens  group  i>etitioning  to  deny  a  license,  following  agreement 
and  withdrawal  after  designation  for  hearing,  would  be  "inappropriate." 
It  did  not,  however,  assert  that  it  lacked  authority  to  compel  reimburse- 
ment.'^ 

Agency  reimbursement  is  not  without  precedent.  The  FTC  has  reimbursed 
successful   citizen   intervenons'    costs    (attendance   fees ;    mileage   and    subsist- 


^  See,  e.g..  Midwest  Television,  Inc.,  8  R.R.  2d  278,  291  (1966)  ;  United  States  v. 
Southwestern  Cable  Co.,  392  U.S.   157,  at  ISO,  181    (1968). 

M  See,  e.g..  Pan  American  World  Airwai/s  v.  United  States,  371  U.S.  296  (1962), 
Oilbertville  Trucking  Co.  v.  United  States,  .371  U.S.  115,  129-30   (1962). 

^*  Metropolitan  Television  Co.  v.  F.C.C,  289  F.2d  874    (1961). 

IS  Citizens  served  as  counsel  to  the  local  citizen  group  intervenor  in  the  WSNT  case. 
Following  the  decision  In  United  Church  of  Christ  III,  the  Commission  requested  a  re- 
mand of  this  case  for  reconsideration  In  light  of  the  court's  ruling  there,  and  It  Is 
still  pending  before  the  Commission.  Another  public  Interest  law  firm  Is  representing 
Citizens  before  the  Commission  In  this  ease.  Nothing  in  our  comments  are  addressed, 
nor  should  they  be  construed  to  be  addressed,  to  the  question  whether  attorneys'  fees 
should  be  awarded  In  this  particular  case.  Our  comments  have  been  sought  by  this 
Committee  to  assist  In  understanding  the  general  question  of  agency-awarded  or  ap- 
proved legal  fees,  and  my  comments  are  addressed  solely  to  that  point. 
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ence  exj^enses  of  witnesses  or  deponents,  traveling  and  related  expenses  of 
attorneys  and  traveling  and  subsistence  exi)enses  of  the  indigent  respondent), 
after  interveners,  a  group  of  George  Washington  University  law  students 
interested  in  consumer  practices,  had  been  granted  leave  to  proceed  in  forma 
pauperis  and  had  been  successful  in  a  false  advertising  case.  In  the  Matter 
of  the  Firestone  Tire  &  Rubber  Co.,  Docket  No.  8818,  November  3,   1972. 

The  FTC  took  this  action  after  seeking  and  receiving  advice  from  Elmer 
Staats,  the  Comptroller  General,  regarding  agency  power  to  reimburse  the 
student  group.  The  Comptroller's  analysis  of  the  FTC's  duties  and  powers 
has  far  reaching  implications  for  other  agencies.  In  his  letter  responding 
to   inquiry  by   Myles   Kirkpatrick,    Chairman   of   the   FTC.    Staats   wrote: 

"The  entire  thrust  of  the  American  Chinchilla  Corp.^^  decision  is  that  a 
respondent  has  the  basic  right  to  prepare  and  present  his  case  on  a  level 
substantially  equal  to  that  of  his  opposition,  and  that  his  right  may  not 
be  abridged  solely  because  the  respondent  lacks  the  required  funds." 
Staats  pointed  out  that  tlie  appropriations  of  the  FTC  are  normally  avail- 
able for  "necessary  expenses ;"  the  determination  of  what  constitutes  "neces- 
sary expenses"  is  within  the  reasonable  discretion  of  the  Commission.  The 
letter  concludes, 

"*  *  *  Thus,  if  the  Commission  determines  it  necessary  to  allow  a  person 
to  intervene  in  order  to  properly  dispose  of  a  matter  before  it,  the  Com- 
mission has  authority  to  do  so.  As  in  the  case  of  an  indigent  respondent, 
and  for  the  same  reasons,  appropriated  funds  of  the  Commission  would  be 
available  to  ensure  proijer  case  preparation." " 

Citizens  participating  before  the  F.C.C.  in  contrast  to  the  intervenors  in 
the  Firestone  case,  may  want  to  refjuest  not  only  costs,  but  also  attorneys' 
fees.  And  they  have  not  yet  asked  the  F.C.C.  to  pay  their  exi>enses  from 
its  own  limited  resources.  They  have  rather  suggested,  at  least  initially, 
the  more  efficiently  and  equitable  remedy  of  payment  by  the  broadcaster 
who   has   benefited    from    their   intervention. 

There  are  compelling  reasons  for  the  F.C.C. 's  ordering  reimbursement  by 
licensees  in  tlie  citizen  intervention  context,  reflecting  not  only  equitable 
concerns  but  also  basic  policies  underlying  the  Communications  Act.  Gov- 
ernment allocation  and  regulation  of  the  airwaves  are  necessary  to  preserve 
an  orderly  broadcast  system.  Under  Congressional  compulsion,  the  Commis- 
sion has  recently  recognized  that  the  regulation  of  the  broadcast  media 
should  pay  for  itself.  See  Schedule  of  Fees,  F.C.C.  70-694,  35  F.  Reg.  10988, 
10989  (1970).  A  legitimate  part  of  the  cost  of  such  regulation  is  the  cost 
of  policing  the  broadcast  media  to  insure  their  compliance  with  the  public 
interest  standard. 

The  Communications  Act  and  the  Commission  have  delegated  much  of  the 
enforcement  burden  to  the  public.  The  public's  cost  in  carrying  out  this 
burden  is  thus  a  direct  cost  of  regulating  broadcasting.  As  the  Conference 
Committee    on    the    IndeiJendent    Office    Appropriations    Bill,    1970,^^    stated. 

"the  taxpayers  *  *  *  [should]  not  be  required  to  bear  any  part  of  the 
[regulatory  expense]   load  in  view  of  the  profits  regulated  by  the  agency."  ^' 

Broadcasters  have  greatly  profited  financially  from  the  public.  Yet  the 
structure  of  broadcasting  reflects  its  own  institutional  (as  well  as  inten- 
tional) discrimination  against  the  unrepresented,  the  minorities,  the  im- 
poverished, and  the  disenfranchisecl.  The  Communications  Act  and  the 
Commission  shift  the  responsibility  for  remedying  tliese  defects  to  the 
public.  When  taken  with  the  Congressional  and  Commission  philosophy  that 
regulatory  activities  should,  insofar  as  possible,  pay  their  own  way,  the 
Act  commands  that  the  public  be  allowed  to  be  reimbursed  for  its  expenses 
in  enforcing  a  statutory  mandate. 

Thus  the  Commission  has  the  power  to  order  reimbursement  in  furtherance 
of  its  comprehen.sive  powers  over  tlie  communications  systems  of  the  United 
States,   and  a  mandate  from   the  basic  enforcement   scheme  of  the  Act  and 


19  In  American  Chinchilla  Corp.,  Trade  Reg.  Rep.  U  19,059  at  21,  323  (1970)  the  Fed- 
eral Trade  Commission  held  that  elemental  fairness  and  due  process  in  administrative 
procedures  compel  the  FTC  to  insure  availability  of  counsel  for  indigent  respondents. 

"  The  full  text  of  both  the  Kirkpatrick  and  Staats'  letters  are  reprinted,  with  com- 
ments by  Senator  Kennedy,  in  the  Congressional  Record,  S.  13238-40  (August  10,  1972). 

"  House  Report  91-649.  November  18,   1969,  page  8. 

^^  Schedule  of  Fees,  F.C.C.  70-694,  35  F.  Reg.  10988   (1970). 
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court  decisions,  which  delegate  much  of  the  burden  to  public  intervenors. 
As  to  tlie  latter  point,  it  has  tlie  support  ot  the  recent  court  decisions  such 
as  La  Raza  Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Cal.  1972)  often  cited  in 
testimony  of  others  before  this  Subcommittee,  dealing  with  the  expanding 
"private  attorney   general"   rule. 

This  rule,  as  succinctly  stated  by  the  court  in  La  Raza   Unida,  holds : 

"*  *  *  [W]henever  there  is  nothing  in  a  statutory  scheme  which  might  be 
interpreted  as  precluding  it,  a  "private  attorney  general"  should  be  awarded 
attorneys'  fees  when  he  has  effectuated  a  strong  congressional  policy  which 
has  benefited  a  large  class  of  i>eople,  and  where  further  the  necessity  and 
financial  burden  of  private  enforcement  are  such  as  to  make  the  award 
essential."  57  F.R.D.  at  98." 

We  will  not  repeat  all  of  the  other  decisions  complementing  La  Raza  Unida 
and  supporting  the  same  point.  All  of  them  deal  with  a  principle  tliat  is 
equally  applicable  to  the  actions  of  "private  attorneys  general"  who  "effec- 
tuate a  strong  congressional  policy"  in  proceedings  before  administrative 
agencies  that  have  "benefited  a  Large  class  of  people."  In  administrative 
agency  litigation  by  citizens  groups,  as  well  as  court  litigation  brought  by 
them,  the  "necessity  and  financial  burden  of  private  enforcement"  makes 
awards  of  attorney's  fees  "essential." 

The  trusteeship  principles  previously  outlined  make  such  private  enforce- 
ment particularly  critical  in  the  F.C.C  context.  In  F.C.C.  litigation,  such 
citizen  "attorneys  general"  represent  the  public,  tlie  beneficiaries  of  the  li- 
censee's stewardship.  They  intervene  to  enforce  the  purpose  of  the  trust  and 
to  prevent  the  licensee,  as  fiduciary,  from  realizing  illicit  profit  from  prac- 
tices inconsistent  witli  the  purpose  of  the  trust.  Meritorious  claims  are 
instituted  by  citizens  at  their  own  effort  and  expense  in  order  to  confer  a 
substantial  benefit,  i.e.,  broadcast  service  conforming  with  the  "public  inter- 
est, convenience  and  necessity,"  on  the  members  of  an  ascertainable  "class," 
the  viewers  of  the  station. 

The  action  serves  as  a  deterrent  to  irresponsible  management  of  the  trust 
and  results  in  a  settlement  which  advances  the  public  interest.  As  "share- 
holders" asserting  their  equity  interest  against  the  abuses  of  management, 
both  the  statutory  policy  and  the  general  law  of  trusts  reiiuires  that  citizen 
petitioners  in  such  cases  recover  their  costs,   including  attorney's  fees. 

Recently,  in  Stone  v.  F.C.C,  466  F.2d  316,  330-32  (D.C.  Cir.  1972),  the 
Court  of  Appeals  (on  rehearing)  cautioned  the  Commission  against  allowing 
the  license  renewal  process  to  degenerate  into  "a  meaningless  exercise,  or  a 
never-ending  battle  for  which  [public  interest  groups]  have  insuflScient  re- 
sources." If  this  is  not  to  be  tlie  case,  the  i>rinciples  enunciated  in  the  court 
cases  providing  for  attorneys'  fee  awards  to  successful  public  interest  liti- 
gants that  your  Subcommittee  has  heard  about  extensively  during  its  two 
days  of  hearings  on  this  subject  must  begin  to  be  applied  to  tlie  proceedings 
of  tlie  F.C.C.  and  other  federal  agencies. 

Although  the  Subcommittee  has  asked  for  our  views  on  this  subject,  we 
do  not  here  present  any  si>ecific  legislation  designed  to  deal  with  this  situ- 
ation. Certainly  legislation  could  be  formulated  that  would  deal  with  this 
question  either  through  (a)  a  broad  statute  with  application  to  awards  of 
attorney's  fees  in  public  interest  intervention  before  all  federal  agencies, 
or  (b)  narrowly  drawn  amendments  to  the  basic  statutory  mandate  of  each 
federal  administrative  agency  in  which  such  intervention  was  specifically 
found  by  Congress  to  further  national  rights  and  policies  behind  the  crea- 
tion of  the  agency  and  the  grant  of  its  regulatory  i>owers. 

We  have  argued  herein  that  the  F.C.C.  already  has  the  inlierent  statutory 
auUiority  to  order  reimbursement  of  such  fees  to  citizen  litigants  before  it 
and  could  do  so  under  standards  and  safeguards  it  applies  in  otlier  cases. 
This  may  well  be  true  also  of  many  other  admini-strative  agencies.  Never- 
theless, given  past  agency  inaction  in  this  area,  si)ecific  action  by  Congress 
may  be  necessary  to  insure  that  these  agencies  recognize  the  national  policy 
interests  furthered  by  the  award  of  such  fees  and  iierhaps  to  set  forth 
siiecific  guidelines  (e.g.  defining  "reasonable"  or  "legitimate  and  prudent" 
expenses)    under  which  they  should  be  awardetl. 

If  tlie  Subcommittee  is  interested  in  pursuing  this  subject,  we  will  be 
glad,  upon  your  request,  to  provide  any  additional  data  that  you  may  need 
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in  formulating  appropriate  legislative  actions.  We  applaud  the  work  of  this 
yubcommittee  in  raising  these  critical  issues  for  public  discussion  and  for 
inviting  us  to  participate  in  this  process. 


Pkepareu  Statement  of  C.  Dallas  Sands,  Professor  of  Law, 
University  of  Alabama 

After  attending  the  Subcommittee's  hearings  on  this  subject  on  October 
4  and  5,  1973,  and  listening  to  the  statements  presented  there,  I  wish  to  call 
attention  to  an  asi>ect  of  the  subject  under  study  which  in  my  judgment 
deserves  greater  attention  tlian  it  api>eared  to  be  receiving.  Discussiouvs  at 
the  hearing  related  mostly  to  the  idea  of  iLsing  fee  shifting  in  successful 
public-interest  litigation  by  citizens  against  establishments,  governmental 
or  "private".  Although  that  is  an  important  area  of  application  of  the  fee- 
shifting  principle  to  serve  public  interests,  I  strongly  urge  that  it  repre- 
sents only  a  part  of  the  problem  and  that  reforms  of  a  more  far-reaching 
character  are  needed. 

The  special  reason  for  awarding  attorneys'  fees  to  prevailing  citizen-plain- 
tiffs in  public-interest  litigation  is  to  redress  the  imbalance  that  exists  be- 
tween citizens,  whether  as  individuals  or  in  loosely  organized  interest  groups, 
and  organized  aggregations  of  power,  whether  corporate  or  governmental, 
in  order  to  facilitate  use  of  legal  remedies  to  secure  relief  against  exploita- 
tion. There  is  much  reason  to  treat  this  as  a  policy  objective  deserving  prior- 
ity attention  under  conditions  which  prevail  now  in  America.  But  inequality 
between  the  weak  and  the  powerful  in  regard  to  access  to  legal  remedies  in 
only  one  of  the  dysfunctional  con.sequences  of  a  system  which  puts  a  price 
on  justice  by  requiring  prevailing  parties  generally  to  bear  a  major  part 
of  the  cost  of  achieving  legal  relief,  by  paying  their  own  attorneys'  fees. 

The  larger  i>olicy  with  which  reform  efforts  should  also  be  concerned  is 
that  of  achieving  a  mature  legal  system  in  which  damages  would  be  fully 
compensated,  injuries  fully  redressed  at  no  cost  to  the  injured  party,  and 
costs  of  securing  interests  by  legal  remedies  borne  by  those  who  make  resort 
to  legal  processes  necessary.  I  submit  that  no  consideration  of  justice,  pru- 
dence, or  convenience  justifies  the  refusal  of  the  American  legal  system 
generally  to  permit  successful  litigants  to  recover  attorney's  fees  from  losing 
parties. 

Although  there  is  no  presently  available  means  of  registering  and  calcu- 
lating the  consequences  of  the  inability  of  successful  litigants  to  recoup 
their  attorney's  fees,  the  cumulative  effects  of  this  feature  of  our  legal  sys- 
tem in  countless  run-of-the-mill  controversies  may  be  greater  than  its  effects 
in  cases  which  achieve  the  proportions  and  publicity  of  class-action  cause 
celebres   against   governments    or   major   corporations. 

If  an  automobile  sustains  .$1000  worth  of  damage  in  a  traflSc  accident 
caused  by  someone  else's  fault,  it  will  likely  cost  the  owner  no  less  than 
$300  for  attorney's  fees  to  collect  the  $1000  if  he  has  to  sue  for  it,  with 
the  result  that  tlie  party  at  fault  has  still  inflicted  a  $300  loss  on  the 
automobile  owner  for  which  the  legal  system  provides  no  means  of  recovery. 
Any  negotiated  settlement  of  the  claim  is  likewise  apt  to  be  at  an  amount 
which  discounts  the  amount  of  the  damage  actually  sustained  by  the  factor 
of  the  non-recoverable  cost  of  the  claimants  legal  services.  If  a  householder 
must  pursue  legal  means  to  protect  his  interests  from  a  nuisance  or  a  zoning 
violation  on  proi>erty  next  door,  or  if  a  tenant  in  an  individually  owned 
single  family  dwelling  must  take  legal  action  to  secure  his  rights  against 
his  landlord,  the  wrongdoer  unjustly  imposes  on  him  the  exi>ense  of  legal 
representation  to  indicate  and  secure  his  rights.  It  is  equally  true  that  in 
every  such  case  tlie  prosecution  of  spurious  claims  unjustly  imposes  the 
cost  of  counsel  on  defendants.  When  the  influence  of  non-recoupment  of 
attorney's  fees  by  successful  litigants  is  projected  through  all  of  the  count- 
less everyday  instances  such  as  those  cited  above  as  examples,  its  char- 
acter as  a  major  fault  in  our  legal  system  is  evident. 

A  common  apology  tliat  is  heard  for  not  allowing  fee-shifting  proceeds 
from  an  assertion  that  our  legal  system  is  so  unreliable  tliat  there  is  really 
no  assurance  that  the  successful  party  in  a  lawsuit  should,  in  right  and 
justice,  have  won  it.  On  that  premise,  it  is  said  that  the  legal  system  should 
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avoid  the  risk  of  adding  insult  to  injury  which  would  result  if  a  wrong 
decision  on  the  merits  were  accompanied  by  a  requirement  tlaat  the  hapless 
loser  pay  an  amount  to  cover  the  fee  of  the  undeserving  winner's  lawyer. 
This  is  nonsense.  Altliough  of  course  there  are  cases  about  which  opinions 
can  reasonably  differ  as  to  what  is  a  right  decision,  the  claim  that  our 
legal  system  is  generally  unreliable  remains  undocumented.  If  there  are 
particular  matters  in  relation  to  which  the  system  can  not  be  counted  on 
to  reach  consistently  right  results,  the  solution  lies  in  reforms  calculated 
to  improve  the  performance  of  the  legal  system  on  those  matters,  not  in 
perpetuation  of  the  general  rule  against  recoupment  of  attorneys'  fees. 
Pending  reforms  to  give  greater  assurance  of  right  decisions  about  matters 
with  respect  to  which  the  legal  system  may  be  particularly  fallible,  the 
most  that  would  be  justified  in  regard  to  the  question  of  who  bears  respon- 
sibility for  attorney's  fees  is  a  discrete  exception  from  a  general  rule  allow- 
ing recoupment. 

The  contingent  fee  has  been  touted  as  a  device  with  which  to  accommo- 
date the  interests  of  persons  who  can  not  afford  lawyers.  But  it  is  rarely 
useful  except  on  behalf  of  i^ersons  having  claims  for  substantial  amounts 
of  money.  It  is  not  generally  practical  on  the  defendant's  side,  nor  even  on 
the  plaintiff's  side  in  regard  to  small  monetary  claims  or  claims  for  some- 
thing otlier  than  money.  More  seriou.sly,  however,  even  where  u.seful  the 
contingent  fee  does  nothing  to  make  the  claimant  whole  since  the  amount 
of  the  fee  comes  out  of  the  amount  of  the  recovery. 

Government  funded  legal  services  have  been  a  salutary  development  in 
recent  times.  In  the  case  of  persons  served  in  this  manner,  the  need  for  fee 
shifting  is  obviated.  But  tJie  system  of  government  funding  has  not  gone 
far  to  eliminate  the  need  for  general  reform  in  regard  to  fee  shifting,  nor 
can  it  foreseeably  be  expected  to  do  so.  Government  funded  services  have 
been  made  available  only  to  a  limited  portion  of  the  population.  To  make 
them  uniformally  available  to  all  it  would  be  necessary  to  establish  govern- 
ment legal  services  in  every  community  tliroughout  the  nation.  Because 
of  the  magnitude  of  costs  which  that  would  entail,  it  is  not  to  be  antici- 
pated. Moreover,  under  guidelines  which  have  prevailed  up  to  now  covering 
access  to  government  legal  services,  only  i>ersons  of  very  limited  means 
have  been  eligible  to  use  them.  Again  because  of  cost  considerations,  this  is 
not  apt  to  change  materially.  Yet  the  cost  of  legal  services  may  discourage 
l>eople  of  moderate  means  from  seeking  legal  relief  in  support  of  just  causes. 
Provision  for  successful  litigants  to  recoup  their  attorney's  fees  would  go  far 
toward  alleviating  the  necessity  for  government  funding  of  legal  services, 
since  it  would  provide  the  incentive  to  enable  all  lawyers  to  engage  in 
"public  interest"  practices. 

Enlargement  of  the  jurisdiction  of  small  claims  courts  also  is  sometimes 
suggested  as  a  practical  remedy  for  the  consequences  of  the  rule  against 
fee  shifting.  This  is  probably  a  desirable  thing  to  do,  but  for  reasons  apart 
from  the  fee  shifting  question.  Even  if  by  reason  of  simplifietl  procedures 
it  may  be  practical  to  resolve  some  kinds  of  disputes  in  small  claims  courts 
without  the  ministrations  of  lawyers,  if  legal  questions  involved  are  at  all 
complicated  and  if  one  of  the  parties  can  afford  a  lawyer  it  is  unreasonable 
to  assume  that  the  other  party  would  be  on  equal  footing  watliout  a  lawyer, 
and  the  distortions  of  legal  remedies  which  result  from  the  rule  against 
fee  sliifting  still  would  obtain.  Moreover,  even  if  this  were  not  so  and  en- 
largement of  the  jurisdiction  of  small  claims  courts  could  reasonably  be 
viewed  as  a  bona  fide  partial  remedy,  it  would  not  go  far  enough  and  the 
major  part  of  tlie  problem   would   remain. 

Suggestions  for  reform  in  this  area  encounter  tlie  objection  tliat  fee  shift- 
ing would  be  difficult  to  administer  because  of  the  necessity  for  someone 
to  decide  what  would  be  a  reasonable  amount  of  fees  to  allow.  But  decisions 
of  that  nature  would  be  no  more  difficult  than  many  which  the  courts  are 
regularly  called  upon  to  make.  Altliough  it  would  take  tlie  time  and  atten- 
tion of  someone,  presumably  the  judges,  to  make  such  decisions,  the  im- 
portance of  this  task  is  surely  no  less  than  many  which  judges  are  called 
upon  to  perform.  It  is  sometimes  objected  that  lawyers  would  not  be  willing 
to  have  their  fees  determined  by  a  government  functionary,  but  tlie  short 
answer   to   this   objection   is   that   there   is   notliing   which   dictates    that   re- 
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forms  must  take  the  form  of  governing  the  arrangement  between  a  lawyer 
and  his  client.  Clients  can  be  left  free  to  i>ay  their  attorneys  whatever  they 
agree  upon,  which  need  not  bear  any  correlation  with  tlie  amount  of  reason- 
able attorneys'  fees  which  the  client,  if  successful,  would  be  entitled  to  collect 
from  the  other  party. 

Suggestions  for  reform  also  confront  tJie  objection  that  a  rule  favoring 
fee  shifting  would  have  a  chilling  effect  on  efforts  to  assert  and  enforce 
legal  rights  because  of  the  risk  of  liability  for  tlie  other  party's  counsel 
fees  when  such  an  effort  fails.  But  even  if  fee  shifting  produced  greater 
circumspection  in  making  judgments  about  whether  to  pursue  legal  rem- 
edies, that  surely  would  not  be  clearly  for  all  purposes  worse  than  a  sys- 
tem which  enables  false  assertiouvS  of  legal  rights  to  be  made  at  substantial 
expense  to  the  other  party.  There  doubtless  are  situations  in  which  the  im- 
balance of  economic  or  institutional  ix>wer  between  parties  to  a  legal  contro- 
versy, as  where  tlie  parties  are  a  citizen  on  one  side  and  the  government  on 
a  powerful  coriwration  on  the  other,  would  have  such  an  inhibiting  influence 
on  the  weaker  party  that  specific  exceptions  to  a  general  rule  favoring  fee 
shifting,  according  to  which  the  weaker  party  would  be  immune  from  lia- 
bility for  fees  of  the  powerful  one  even  if  he  losit  on  the  merits  unless  it 
were  found  that  he  had  prosecuted  his  claim  in  bad  faith,  would  be  appro- 
priate. But  the  need  for  exceptions  should  not  obscure  the  merit  in  a  general 
rule   favoring   fee  shifting. 

American  juridical  literature  has  been  overwhelmingly  critical  of  the 
general  rule  against  fee  shifting.  Many  writers  have  called  for  reforms  to 
change  the  rule,  albeit  the  call  has  generally  been  provisional  in  recognition 
of  a  need  for  empirical  research  to  establisli  the  facts  as  to  what  the  effects 
of  tlie  present  rule  are  and  what  the  precise  nature  of  the  reforms  should  be. 

The  design  of  si>eciflc  reforms  would  be  greatly  facilitated  by  research  to 
seek  answers  to  the  following  kinds  of  questions : 

(1)  In  the  case  of  disputes  which  reach  a  stage  where  an  attorney  is 
employed,  what  does  it  cost  prevailing  parties  for  attorneys'  fees? 

(2)  To  what  extent  does  the  general  rule  against  fee  shifting  discourage 
prosecution  of  valid  claims  or  defenses  because  of  the  expense  that  would 
be  incurred  even  if  successful? 

(3)  To  what  extent  does  the  general  rule  encourage  prosecution  of  in- 
valid claims  or  defenses  for  the  purpose  of  inducing  opposite  parties  to  settle 
for  less  than  the  cost  of  litigation? 

(4)  Under  exceptions  to  the  general  rule,  does  the  risk  of  liability  for  the 
other  i>arty's  fees  discourage   prosecution   of  either 

(a)  Valid  claims  or  defenses,  or 

(b)  Unfounded  claims  or  defenses. 

(5)  Do  exceptions  to  the  general  rule  encourage  settlement  of  unliquidated 
money  claims  in  lieu  of  going  to  trial  over  the  amount  of  damages? 

(6)  Do  the  answers  to  (2)  tlirough  (4)  vary  according  to  whether  the 
matter  in  controversy  concerns  an  interest  of  substance  or  a  point  of  prin- 
ciple,  and  if  so,   what  is   the  nature   of  such   variation? 

(7)  In  disputes  concerning  interests  of  substance,  do  the  answers  to  (2) 
through    (5)   depend  on  the  value  of  the  interest,  and  if  so,  in  what  way? 

(8)  In  disputes  over  matters  of  principle,  do  the  answers  to  (2)  through 
(4)  depend  on  the  imix)rtance  of  the  principle,  and  if  so,  in  what  way? 

(9)  Do  the  answers  to  (2)  through  (5)  depend  on  the  relative  economic, 
strength  of  the  parties,  and  if  so,  in  what  way? 

(10)  Do  the  answers  to  (2;  through  (5)  depend  on  the  relative  merit, 
factual  or  legal,  of  the  resiJective  parties'  positions,  and  if  so,  in  what  way? 


STATUTES 

TITLE    28. JUDICIARY    AND    JUDICIAL    PROCEDURE 

%2412.  Costs. 

Except  as  oUierwise  specifically  provided  by  statute,  a  judgment  for  costs, 
as  enumerated  in  section  1920  of  this  title  but  not  including  the  fees  and 
exi>enses  of  attorneys  may  be  awarded  to  the  prevailing  party  in  any  civil 
action  brought  by  or  against  the  United  States  or  any  agency  or  official 
of  the  United  States  acting  in  his  official  capacity,  in  any  court  having 
jurisdiction  of  such  action.  A  judgment  for  costs  when  taxes  against  the 
Government  shall,  in  an  amount  established  by  statute  or  court  rule  or 
order,  be  limited  to  reimbursing  in  whole  or  in  part  the  prevailing  party 
for  the  costs  incurred  by  him  in  the  litigation.  Payment  of  a  judgment  for 
costs  shall  be  as  provided  in  section  2414  and  section  2517  of  this  title  for 
the  payment  of  judgments  against  the  United  States.  (June  25,  1948,  ch.  636, 
62  Stat.— 973;  July  IS,  1966,  Pub.  L.  89-507,  §1,  80  Stat.  308.) 

Legislative  History 

Reviser's  A^o^e.— Based  on  title  28,  U.  S.  C,  1940  ed.,  §§258,  931  (a) 
Mar.  3,  1911,  ch.  231,  §152,  36  Stat.  1138;  Aug.  2,  1946,  ch.  753,  §410 
(a),  60  Stat.  843). 

Section  consolidates  the  last  sentence  of  section  931  (a)  of  title  28, 
U.  S.  C,  1940  ed..  with  section  258  of  said  title  28.  For  other  provisions 
of  said  section  931   (a),  see  Distribution  Table. 

Subsection  (a)  is  new.  It  follows  the  well-know  common-law  rule  that 
a  sovereign  is  not  liable  for  costs  unles  specific  provision  for  such  liability 
is  made  by  law.  This  is  a  corollary  to  the  rule  that  a  sovereign  cannot 
be  sued  without  its  consent. 

Many  enactments  of  Congress  relating  to  fees  and  costs  contain  spe- 
cific exceptions  as  to  the  liability  of  the  United  States.  (See,  for  exam- 
ple, section  548  of  title  28,  U.  S.  C.  1940  ed.)  A  uniform  rule,  embodied 
in  this  section,   will  make  such   specific  exceptions  unnecessary. 

Subsection   (b)   incorporates  section  258  of  title  28,  U.  S.  C.  1940  ed. 

Subsection  (c)  incorporates  the  co.sts  provisions  of  section  931  (a)  of 
title  28,  U.  S.  C,  1^0  ed. 

Words  "and  for  summoning  the  same,"  after  "witnesses,"  were  omitted 
from  subsection  (b)  as  coveretl  by  "those  actually  incurred  for  witnesses." 

Changes  were  made  in  phraseology. 

Amendments 

1966— Pub.  L.  89-507  empow^ered  a  court  having  jurisdiction  to  award 
judgment  for  costs,  except  as  otherwise  specifically  provided  by  statute, 
to  the  prevailing  party  in  any  action  brought  by  or  against  the  United 
States  or  any  agency  or  official  of  the  United  States  acting  in  hisi  offi- 
cial capacity,  limited  the  judgment  for  costs  when  t<axed  against  the  Gov- 
ernment to  reimbursing  in  whole  or  in  part  the  prevailing  i>arty  for 
costs  incurred  by  him  in  the  litigation,  required  the  payments  of  a  judg- 
ment for  costs  to  be  as  provided  in  section  2414  and  section  2517  of  this 
title  for  the  payment  of  judgments  against  the  United  States,  and  elimi- 
nated provisions  which  limited  the  liability  of  the  United  States  for 
fees  and  costs  to  those  cases  in  which  liability  was  expressed  provided 
for  by  Act  of  Congress,  iiermitted  the  district  court  or  tJie  Court  of 
Claims,  in  an  action  under  section  1346(a)  or  1491  of  this  title  if  Uie 
United  States  put  in  issue  plaintiff's  right  to  recover,  to  allow  costs  to 
the  prevailing  party  from  the  time  of  joining  such  issue,  and  which 
authorized  the  allowance  of  costs  to  the  successful  claimant  in  an  action 
under  section  1346(b)   of  this  title. 

(1266) 
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PROVIDING  FOR  OR  REQUIRING  COURT  AWARDS  OR 
ATTORNEYS  FEES 


Packers  and  Stockyards  Act,  §  309(f) 

title   7. — agriculture 

§  2iO.  Proceedings  before  Secretary  far  violations  generally;  action  to  enforce 
orders. 

(f)  If  tlie  defendant  does  not  comply  with  an  order  for  the  payment  of 
money  within  the  time  limit  in  such  order,  the  complainant,  or  any  person 
for  whose  benefit  such  order  was  made,  may  within  one  year  of  the  date 
of  the  order  file  in  tlie  district  court  of  the  United  States  for  the  district 
in  which  he  resides  or  in  which  is  locaited  the  principal  place  of  business  of 
the  defendant  or  in  any  State  court  having  general  jurisdiction  of  the  parties, 
a  petition  setting  fortii  briefly  the  causes  for  which  he  claims  damages,  and 
the  order  of  the  Secretary  in  the  premises.  Such  suit  in  the  district  court 
shall  proceed  in  all  resi>ects  like  other  civil  suits  for  damages  except  that 
the  findings  and  orders  of  the  Secretary  shall  be  prima  facie  evidence  of  the 
facts  therein  stated,  and  -the  i)etitioner  shall  not  be  liable  for  costs  in  the 
district  court  nor  for  costs  at  any  subsequent  stage  of  the  proceedings  unless 
they  accrue  upon  his  api>eal.  If  the  petitioner  finally  prevails,  he  shall  be 
allowed  a  reasonable  attorney's  fee  to  be  taxed  and  collected  as  a  part  of 
the  costs  of  the  suit.    (Aug.  15,  1921,  ch.  §309,  42  Stat.  165.) 

Cross  References 

Application  to  certain  licensees,   see  section  218c  of  this  title. 

Enforcement  by  Secretary  of  Agriculture  under  this  chapter,  with 
respect  to  activities  subject  to  this  chapter,  of  requirements  imposed 
under  section  1601  et  seq.  of  Title  15,  Commerce  and  Trade,  see  section 
1607(a)  (6)   of  Title  15. 

Enforcement  of  liability  to  individuals  for  violations,  by  complaint  to 
Secretary  as  provided  in  this  section,  see  section  209  of  this  title. 

Federal  Rules  of  Civil  Procedure 

Costs,  application  of  Rules  of  Civil  Procedure,  see  rule  54,  Title  28, 
Appendix,  Judiciary  and  Judicial  Procedure. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  202,  209,  211,  218c  of  tliis  title; 
title  28  section  2342. 


Perishable  Agriculture  Commodities  Act,  §7(b) 

TITLE    7. — agriculture 

§  499g.  Reparation  order. 

(b)  Failure  to  comply  with  order  of  Secretary;  suit  to  enforce  liability; 
order  as  evidence;  costs  and  fees. — If  any  commission  merchant,  dealer,  or 
broker  does  not  pay  the  reiwiration  award  within  the  time  specified  in  tlie 
Secretary's  order,  the  complainant,  or  any  person  for  whose  benefit  such 
order  was  made,  may  within  three  years  of  the  date  of  the  order  file  in  tlie 
district  court  of  the  United  States  for  the  district  in  which  he  resides  or  in 
which  is  located  the  principal  place  of  business  of  the  commission  merchant, 
dealer,  or  broker,  or  in  any  State  court  having  general  jurisdiction  of  tlie 
parties,  a  i>etition  setting  forth  briefly  the  causes  for  which  he  claims  dam- 
ages and  the  order  of  the  Secretary  in  the  premises.  The  orders,  writs,  and 
processes  of  the  district  courts  may  in  these  cases  run,  be  served,  and  be 
returnable  anywhere  in  the  United  States.  Such  suit  in  the  district  court 
shall  proceed  in  all  respects  like  other  civil  suits  for  damages,  except  that 
the  findings  and  orders  of  the  Secretary  shall  be  prima-facie  evidence  of  the 
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facts  therein  stated,  and  the  i>etitioneT  shall  not  be  liable  for  costs  in  the 
district  court,  nor  for  costs  at  any  siilisequent  sitate  of  the  proceedings, 
unless  they  accrue  ui>on  his  appeal.  If  the  iJetitioner  finally  prevails,  he 
shall  be  allowed  a  reasonable  attorney's  fee,  to  be  taxed  and  collected  as 
a  part  of  the  costs  of  the  suit ; 


Clayton  Act,  §  4 

title  15. — commerce  and  trade 

§  15.  Suits  hy  persons  injured;  amount  of  recovery. 

Any  person  who  shall  be  injured  in  his  business  or  property  by  reason  of 
anything  forbidden  in  the  antitrust  laws  may  sue  therefor  in  any  district 
court  of  the  United  States  in  the  district  in  which  the  defendant  resides  or 
shall  recover  threefold  the  damages  by  him  sustained,  and  the  cost  of  suit, 
is  found  or  has  an  agent,  without  resi>ect  to  the  amount  in  controversy,  and 
including  a  reasonable  attorney's  fee.   (Oct.  15,  1914,  ch.  323,  §4,  38  Stat.  731.) 

Codification 

Section  applies  to  the  provisions  of  this  chapter  generally  and  super- 
sedes two  former  similar  sections  enacted  by  act  July  2,  1890,  ch.  647, 
§  7,  26  Stat.  210,  and  act  Aug.  27,  1894,  ch.  349.  §  77,  28  Stat.  570,  each 
of  which  were  restricted  in  oi>eration  to  tlie  particular  act  cited. 

Repeals 

Section  7  of  act  July  2,  1890,  ch.  647,  26  Stat.  210,  which  was  sui>er- 
seded  by  this  section,  was  rei)ealed  by  act  July  7,  1955,  ch.  283,  §  3, 
69  Stat.  283.  For  effective  date  of  repeal,  see  note  set  out  under  section 

15b  of  this  title. 

Cross  References 

Jurisdiction  of  civil  action  or  proceeding  arising  under  commerce  and 
anti-trust  regulations,  see  section  1337  of  Title  28,  Judiciary  and  Judi- 
cial Procedure. 

Limitation  of  action,  susi)ension  of,  see  note  under  section  16  of  this 
title. 

Taxation  of  amounts  received  as  damages  or  injuries  under  this  sec- 
tion, see  section  1306  of  Title  26,  Internal  Revenue  Code. 

Venue  and  service  of  process  in  action  against  corporation,  see  section 
22  of  this  title. 

Venue  of  district  counts,  see  section  1391  et  seq.  of  Title  28,  Judiciary 
and  Judicial  Pix>cedure. 

Federal  Rules  of  Civil  Procedure 

Costs,  see  rule  54,  Title  28,  Api>endix,  Judiciary  and  Judicial  Procedure. 
Effect  of  rule  54  on  this  section,  see  note  by  Advisory  Committee  under 
rule  54. 

Section  Referred  to  in  Other  Sections 

This  section  is  referre<l  to  in  sections  15b.  1012,  1013  of  this  title; 
title  7  section  225 ;  title  26  sections  162,  186 ;  title  42  section  2135. 


Securities  Act  of  1933,  §  He 

title    15. — COMMERCE    AND    TRADE 

§  77A-.  Civil  liahilities  om,  account  of  false  registration,  statement. 

(e)  The  suit  authorized  under  subsection  (a)  of  this  section  may  be  to 
recover  such  damages  as  shall  represent  the  difference  between  the  amount 
paid  for  the  security  (not  exceeding  the  price  at  which  the  security  w^as 
offered  to  tlie  public)  and  (1)  the  value  thereof  as  of  the  time  such  suit  was 
brought,   or    (2)    the   price  at  which   such    security   shall   have  been   disposed 


1269 

of  in  the  market  before  suit,  or  (3)  tlie  price  at  whicli  sucli  security  sliall 
have  been  disposed  of  after  suit  but  before  judgment  if  such  damages  shall 
be  less  than  the  damages  representing  the  difference  between  the  amount 
paid  for  the  security  (not  exceeding  the  price  at  which  the  security  was  of- 
fered to  the  public)  and  the  value  thereof  as  of  the  time  such  suit  was 
brought:  Provided,  That  if  the  defendant  proves  that  any  portion  or  all  of 
such  damages  represents  other  than  the  depreciation  in  value  of  such  secur- 
ity resulting  from  such  part  of  the  registration  statement,  with  respect  to 
v/hich  his  liability  is  asserted,  not  being  true  or  omitting  to  state  a  material 
fact  required  to  be  stated  therein  or  necessary  to  make  the  statements  tliere- 
in  not  misleading,  such  portion  of  or  all  such  damages  shall  not  be  recover- 
able. In  no  event  shall  any  underwriter  (unless  such  underwriter  shall  have 
knowingly  received  from  the  issuer  for  acting  as  an  underwriter  some  bene- 
fit, directly  or  indirectly,  in  which  all  other  underwriters  similarly  situated 
did  not  share  in  proportion  to  their  resi>ective  interests  in  the  underwriting) 
be  liable  in  any  suit  or  as  a  consequence  of  suits  authorized  under  subsection 
(a)  of  this  section  for  damages  in  excess  of  tlie  total  price  at  which  the 
securities  underwritten  by  him  and  distributed  to  the  public  were  offered 
to  the  public.  In  any  suit  under  this  or  any  other  section  of  this  subchapter 
the  court  may,  in  its  discretion,  require  an  undertaking  for  the  payment  of 
the  costs  of  such  suit,  including  reasonable  attorney's  fees,  and  if  judgment 
shall  be  rendered  against  a  party  litigant,  upon  the  motion  of  tlie  other  party 
litigant,  such  costs  may  be  assessed  in  favor  of  such  party  litigant  (whetlier 
or  not  such  undertaking  has  been  required)  if  the  court  believes  the  suit  or 
the  defense  to  have  been  without  merit,  in  an  amount  sufficient  to  reimburse 
him  for  the  reasonable  expenses  incurred  by  him,  in  connection  with  such 
suit,  such  costs  to  be  taxed  in  the  manner  usually  provided  for  taxing  of 
costs  in  the  court  in  wbicli  the  suit  was  heard. 


Trust  Indenture  Act,  §  323(a) 
title  15. — commerce  and  trade 

§  llwww.  Liability  for  misleading  statements. 

(a)  Any  i>erson  who  shall  make  or  cause  to  be  made  any  statement  in  any 
application,  report,  or  document  filed  with  tlie  Commission  pursuant  to  any 
provisions  of  this  subchapter,  or  any  rule,  regulation,  or  order  tliereunder, 
whicli  statement  was  at  tlie  time  and  in  the  light  of  the  circumstances  under 
which  it  was  made  false  or  misleading  with  resi>ect  to  any  material  fact, 
or  who  shall  omit  to  state  any  material  fact  required  to  be  stated  therein 
or  necessary  to  make  the  .statements  therein  not  misleading,  shall  be  liable 
to  any  i>erson  (not  knowing  that  such  statement  was  false  or  misleading  or 
of  such  omis.sion)  who,  in  reliance  upon  such  statement  or  omission,  shall 
have  purchased  or  sold  a  security  issued  under  the  indenture  to  wiiicli  such 
application,  report,  or  document  relates,  for  damages  caused  by  such  reliance, 
unless  the  person  sued  shall  prove  that  he  acted  in  good  faith  and  had  no 
knowledge  that  such  statement  was  fal.se  ot  misleading  or  of  such  omission. 
A  i>erson  seeking  to  enforce  sucli  liability  may  sue  at  law  or  in  equity  in 
any  court  of  competent  jurisdiction.  In  any  such  suit  tlie  court  may,  in  its 
discretion,  require  an  undertaking  for  the  payment  of  the  costs  of  such 
suit  and  assess  reasonable  costs,  including  rea.sonable  attorneys'  fees,  against 
either  party  litigant,  having  due  regard  to  the  merits  and  good  faith  of  the 
suit  or  defense.  No  action  shall  be  maintained  to  enforce  any  liability  created 
under  this  section  unless  brought  within  one  year  after  tlie  discovery  of  the 
facts  constituting  the  cause  of  action  and  within  three  years  after  such 
cause  of  action  accrued. 


Securities  Exchange  Act  of  1934,  §  9(e) 
title  15. — commerce  and  trade 

§  18i.  Manipulation  o/  security  irriccs. 

(e)  Any  person  who  willfully  participates  in  any  act  or  transaction  in  vio- 
lation of  subsections   (a),    (b),  or   (c)    of  this  section,  shall  be  liable  to  any 
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person  whO'  shall  purchase  or  sell  any  security  at  a  price  which  was  affected 
by  such  act  or  transaction,  and  the  i>erson  so  injured  may  sue  in  law  or  in 
equity  in  any  court  of  competent  jurisdiction  to  recover  the  damages  sus- 
tained as  a  result  of  any  such  act  or  transaction.  In  any  such  suit  the 
court  may,  in  its  discretion,  require  an  undertaking  for  the  payment  of  the 
costs  of  such  suit,  and  assess  reasonable  costs,  including  reasonable  attor- 
neys' fees,  against  either  party  litigant.  Every  i>erson  who  becomes  liable 
to  make  any  payment  under  this  subsection  may  recover  contribution  as  in 
cases  of  contract  from  any  person  who,  if  joined  in  the  original  suit,  would 
have  been  liable  to  make  the  same  payment.  No  action  shall  be  maintained 
to  enforce  any  liability  created  under  this  section,  unless  brought  within  one 
year  after  the  discovery  of  the  facts  constituting  the  violation  and  within 
three  years  after  such  violation. 

Securities  I^xchange  Act  of  1934,  §  18(a) 

§  78r.  Liability  for  misleading  statements. 

(a)  Any  person  who  shall  make  or  cause  to  be  made  any  statement  in 
anj  application,  report,  or  document  filed  pursuant  to  this  chapter  or  any 
rule  or  regulation  thereunder  or  any  undertaking  contained  in  a  registra- 
tion statement  as  provided  in  subsection  (d)  of  section  7So  of  this  title, 
which  statement  was  at  the  time  and  in  the  light  of  the  circumstances  under 
which  it  was  made  false  or  misleading  with  respect  to  any  material  fact, 
shall  be  liable  to  any  person  (not  knowing  that  such  statement  was  false 
or  misleading)  who,  in  reliance  upon  such  statement,  shall  have  purchased 
or  sold  a  security  at  a  price  which  was  affected  by  such  statement,  for  dam- 
ages caused  by  such  reliance,  unless  the  person  sued  shall  prove  that  he 
acted  in  good  faith  and  had  no  knowledge  that  such  statement  was  false 
or  misleading.  A  person  seeking  to  enforce  such  liability  may  sue  at  law 
or  in  equity  in  any  court  of  competent  jurisdiction.  In  any  such  suit  the 
court  may,  in  its  discretion,  require  an  undertaking  for  the  payment  of  the 
costs  of  such  suit,  and  assess  reasonable  costs,  including  reasonable  attor- 
neys' fees,  against  eitlier  party  litigant. 


Truth-in-Lending  Act,  §  130 

title  15. — commerce  and  trade 
§  1640.  Civil  liability — Failure  to  disclose. 

(a)  Except  as  otherwise  provided  in  this  section,  any  creditor  who  fails 
in  connection  with  any  consumer  credit  transaction  to  disclose  to  any  i>ersr>n 
any  information  required  under  this  part  to  be  disclosed  to  that  person  is 
liable  to  tliat  person  in  an  amount  equal  to  the  sum  of 

(1)  twice  the  amount  of  the  finance  charge  in  connection  with  tlae  trans- 
action, except  that  tlie  liability  under  this  paragraph  shall  not  be  less  than 
$100  nor  greater  than  $1,000 ;  and 

(2)  in  tlie  case  of  any  successful  action  to  enforce  the  foregoing  liability, 
the  costs  of  the  action  together  with  a  reasonable  attorney's  fee  as  determined 
by  the  court. 


Copyright  Act 

title  17. — copyrights 
§116.  Costs;  attorney's  fees. 

In  all  actions,  suits,  or  proceedings  under  this  title,  except  when  brought 
by  or  against  the  United  States  or  any  oflicer  thereof,  full  costs  shall  be 
allowed,  and  tlie  court  may  award  to  the  prevailing  party  a  reasonable  at- 
torney's fee  as  part  of  the  costs.    (July  30,  1947,  ch.  391,  6i  Stat.  665.) 

Cross  References 

Action  for  infringement  of  copyright,   see  section  101  of  this  title. 

Costs  not  taxable  against  United  States,  see  section  2412  (a)  of  Title 
28,  Judiciary  and  Judicial  Procedure,  and  rule  54  (d)  of  Federal  Rules 
of  Civil  Procedure,  Title  28,  Appendix. 
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Costs  of  prosecution  taxable  in  non-capital  proceedings,  see  section 
1918  of  Title  28,  Judiciary  and  Judicial  Procedure. 

Fraudulent  notice  of  copyright  as  a  misdemeanor,  see  section  105  of 
this  title. 

Injunctions,  see  section  112  of  this  title. 

Taxable  costs  and  attorneys  fees  awarded  to  plaintiff  for  failure  to 
pay  royalties  upon  demand,  see  see  section  1   (e)   of  this  title. 

Taxation  of  costs,  see  section  1920  of  Title  28,  Judiciary  and  Judicial 
Procedure. 

Willful  infringement  for  profit  as  a  misdemeanor,  see  section  104  of 
this  title. 

Organized  Crime  Control  Act  of  1970,  §  901(a) 
title  is. — crimes  and  criminal  procedure 

§  1964-  Civil  remedies. 

(c)  Any  i>erson  injured  in  his  business  or  property  by  reason  of  a  viola- 
tion of  section  1962  of  this  chapter  may  sue  therefor  in  any  appropriate 
United  States  district  court  and  shall  recover  threefold  the  damages  he 
sustains  and  the  cost  of  the  suit,  including  a  reasonable  attorney's  fee. 


Education  Amendments  of  1972 

TITLE    20. — education 

^1617.  Attorneys  fees. 

Upon  the  entry  of  a  final  order  by  a  court  of  the  United  States  against  a 
local  educational  agency,  a  State  (or  any  Agency  thereof),  or  the  United 
States  (or  any  agency  thereof),  for  failure  to  comply  with  any  provision 
of  this  chapter  or  for  discrimination  on  the  basis  of  race,  color,  or  national 
origin  in  violation  of  Title  VI  of  the  Civil  Rights  Act  of  19G4,  or  the  four- 
teenth amendment  to  the  Constitution  of  the  United  States  as  they  pertain 
to  elementary  and  secondary  education,  the  court,  in  its  discretion,  upon  a 
finding  that  the  proceedings  were  necessary  to  bring  about  compliance, 
may  allow  tlie  prevailing  party,  other  than  tlie  United  States,  a  reasonable 
attorney's  fee  as  part  of  the  costs. 

Pub.L.  92-318,  Title  VII,  §  718.  June  23,  1972,  86  Stat.  369. 

References  in  Text.  Title  VI  of  the  Civil  Rights  Act  of  1964.  referred 
to  in  the  text,  is  classified  to  section  2000d  et  seq.  of  Title  42,  The  Public 
Health  and  Welfare. 

Legislative  History:  For  legislative  history  and  purpose  of  Pub.L. 
92-318,  see  1972  U.S.Code  Cong,  and  Adm.News,  p.  . 


Failure  to  Make  Discovery 

TITLE   28,    appendix. — RULES    OF    CIVIL    PROCEDURE 

Rule  37. — Failure  to  make  discovery:  Sanctions 

(a)  Motion  for  order  compelling  discovery. — A  party,  upon  reasonable  no- 
tice to  other  parties  and  all  persons  affected  thereby,  may  apply  for  an  order 
compelling  discovery  as  follows : 

(1)  Appropriate  court.  An  application  for  an  order  to  a  party  may  be  made 
to  the  court  in  which  the  action  is  pending,  or,  on  matters  relating  to  a 
deposition,  to  the  court  in  the  district  where  the  deposition  is  being  taken. 
An  application  for  an  order  to  a  deponent  who  is  not  a  party  shall  be  made 
to  the  court  in  the  district  where  the  deposition  is  being  taken. 

(2)  Motion.  If  a  deponent  fails  to  answer  a  question  propounded  or  sub- 
mitted under  Rules  30  or  31,  or  a  corijoration  or  other  entity  fails  to  make 
a  designation  under  Rule  30(b)  (6)  or  (31)  (a),  or  a  party  fails  to  answer 
an  interrogatory  submitted  under  Rule  33,  or  if  a  party,  in  response  to  a 
request  for  insi>ection  submitted  under  Rule  34,  fail  to  respond  that  insi^ec- 
tion  will  be  iiermitted  as  requested  or  fails  to  permit  inspection  as  requested, 
the  discovering  party  may  move  for  an  order  compelling  an  answer,  or  a 
designation,  or  an  order  compelling  inspection  in  accordance  with  the  re- 
quest. When  taking  a  deposition  on  oral  examination,  the  proponent  of  the 
question  may  complete  or  adjourn  the  examination  before  he 
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If  the  court  denies  the  motion  in  whole  or  in  part,  it  may  make  such 
protective  order  as  it  would  have  been  empowered  to  make  on  a  motion 
made  pursuant  to  Rule  26(c). 

(3)  Evasive  or  inconvpleie  answer.  For  purposes  of  this  subdivision  an  eva- 
sive or  incomplete  answer  is  to  be  treated  as  a  failure  to  answer. 

(4)  Award  o<f  expenses  of  motion.  It  the  motion  is  granted,  the  court 
shall,  after  opportunity  for  hearing,  require  the  party  or  deponent  who.se 
conduct  necessitate  the  motion  or  the  party  or  attorney  advising  such  con- 
duct or  both  of  them  to  pay  to  the  moving  party  the  reasonable  expenses 
incurred  in  obtaining  the  order,  including  attorney's  fees,  unless  the  court 
finds  that  the  opposition  to  the  motion  was  substantially  justified  or  that 
other  circumstances  make  an  award  of  expen.ses  unjust. 

If  tlie  motion  is  denied,  tlie  court  shall,  after  opiK)rtunity  for  hearing, 
require  the  moving  party  or  the  attorney  advising  the  motion  or  both  of 
them  to  pay  to  the  party  or  deponent  who  opposed  the  motion  tlie  reasonable 
expenses  incurred  in  opposing  the  motion,  including  attorney's  fees,  unless 
the  court  finds  tliat  the  making  of  the  motion  was  substantially  justified  or 
that  other  circumstances  make  an  award  of  exi>enses  unjust. 

If  the  motion  is  granted  in  part  and  denied  in  part,  the  court  may  appor- 
tion the  reasonable  expenses  incurred  in  relation  to  the  motion  among  the 
parties  and  persons  in  a  just  manner. 

^i  *  *  *  *  *  4> 

{c)  Expenses  on  failure  to  admit. — ^^If  a  party  fails  to  admit  the  genuine- 
ness of  any  document  or  the  truth  of  any  matter  as  requested  under  Rule 
36,  and  if  the  party  requesting  the  admissions  thereafter  proves  the  genuine- 
ness of  the  document  or  the  truth  of  the  matter,  he  may  apply  to  the  court 
for  an  order  requiring  the  other  party  to  pay  him  the  reasonable  expenses 
incurred  in  making  that  proof,  including  reasonable  attorney's  fees.  Tlie 
court  shall  make  the  order  unless  it  finds  that  (1)  the  request  was  held 
objectionable  pursuant  to  Rule  36(a),  or  (2)  the  admission  souglit  was  of 
no  substantial  importance,  or  (3)  the  party  failing  to  admit  had  reasonable 
ground  to  believe  that  he  might  prevail  on  the  matter,  or  (4)  there  was  other 
good  reason  for  the  failure  to  admit. 


Norris-LaGuardia  Act,  §  7 

title  29. — labor 

§  107.  Issuance  of  injunctions  in  labor  disputes;  hearings;  findings  of  court; 
notice  to   affected  persons;   temporary  restraining   order;  undertakings. 

No  court  of  the  United  States  shall  have  jurisdiction  to  issue  a  temporary 
or  permanent  injunction  in  any  case  involving  or  growing  out  of  a  labor 
dispute,  as  defined  in  this  chapter,  except  after  hearing  the  testimony  of 
witnesses  in  open  court  (with  opportunity  for  cross-examination)  in  sup- 
port of  the  allegations  of  a  complaint  made  under  oath,  and  testimony  in 
opposition  thereto,  if  offered,  and  except  after  findings  of  fact  by  the  court, 
to  the  effect — 

(a)  That  unlawful  acts  have  been  tlireatened  and  will  be  committed  un- 
less restrained  or  have  been  committed  and  will  be  continued  unless  re- 
strained, but  no  injunction  or  temporary  restraining  order  shall  be  issued 
on  account  of  any  threat  or  unlawful  act  excepting  against  the  person  or 
persons,  association,  or  organization  making  the  threat  or  committing  the 
unlawful  act  or  actually  authorizing  or  ratifying  the  same  after  actual 
knowledge  tliereof; 

(b)  That  substantial  and  irreparable  injury  to  complainant's  property 
will  follow ; 

(c)  That  as  to  each  item  of  relief  granted  greater  injury  will  be  inflicted 
upon  complainant  by  the  denial  of  relief  than  will  be  inflicted  upon  de- 
fendants by  the  granting  of  relief; 

(d)  That  complainant  has  no  adequate  remedy  at  law;  and 

(e)  That  the  public  officers  charged  with  the  duty  to  protect  complainant's 
property   are   unable   or   unwilling   to   furnish    adequate   protection. 

Such  hearing  shall  be  held  after  due  and  personal  notice  thereof  has  been 
given,  in  such  manner  as  the  court  shall  direct,  to  all  known  persons  again.st 
whom  relief  is  sought,  and  also  to  the  chief  of  those  public  officials  of  the 
county   and   city   within    which    the   unlawful    acts   have   been    tiireatened    or 
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committed  cliarged  with  the  duty  to  protect  complainant's  property:  Pro- 
vided, however.  That  if  a  complainant  sliall  also  allege  that,  uness  a  tempo- 
rary restraining  order  shall  be  issued  without  notice,  a  substantial  and 
irreparable  injury  to  complainant's  property  will  be  unavoidable,  such  a 
temporary  restraining  order  may  be  issued  upon  testimony  under  oath,  suflS- 
cient  if  sustained,  to  justify  the  court  in  issuing  a  temporary  injunction 
upon'  a  hearing  after  notice.  Such  a  temporary  restraining  order  shall  be 
effective  for  no  longer  than  five  days  and  shall  become  void  at  the  expira- 
tion of  said  five  days.  No  temporary  restraining  order  or  temporary  injunc- 
tion shall  be  issued  except  on  condition  that  complainant  shall  first  file 
an  undertaking  with  adequate  security  in  an  amount  to  be  fixed  by  the 
court  sufficient  to  recomi>ense  those  enjoined  for  any  loss,  expense,  or 
damage  caused  by  the  improvident  or  erroneous  issuance  of  such  order  or 
injunction,  including  all  reasonable  costs  (togetlier  with  a  reasonable  at- 
torney's fee)  and  exijense  of  defense  against  the  order  or  against  the  grant- 
ing of  any  injunctive  relief  sought  in  the  same  proceeding  and  subsequently 

denied  by  the  court.  ,    „    .  ,      ^     ^    ^       •      •*> 

The  undertaking  mentioned  in  this  section  shall  be  understood  to  signity 
an  agreement  entered  into  by  the  complainant  and  the  surety  upon  which 
a  decree  may  be  rendered  in  the  same  suit  or  proceeding  against  said  com- 
plainant and  surety,  upon  a  hearing  to  assess  damages  of  which  hearing 
complainant  and  surety  shall  have  reasonable  notice,  the  said  complainant 
and  surety  submitting  themselves  to  the  jurisdiction  of  the  court  for  that 
purpose.  But  nothing  in  this  section  contained  shall  deprive  any  party 
having  a  claim  or  cause  of  action  under  or  upon  such  undertaking  from 
electing  to  pursue  his  ordinary  remetly  by  suit  at  law  or  in  equity.  (Mar. 
23,  1932,  eh.  90,  §  7,  47  Stat.  71. )     

Fair  Labor  Standards  Act,   §  16(b) 
title  29. — labor 

%216.  Penalties;  civil  and  criminal  liability;  injunction  proceedings  termi- 
nating right  of  action;  waiver  of  claims;  actions  iy  Secretary  of  Labor; 
limitation  of  actions;  savings  provision. 
(b)  Any  employer  who  violates  the  provisions  of  section  206  or  section  207 
of  this  title  shall  be  liable  to  the  employee  or  employees  affected  in  the 
amount  of  their  unpaid  minimum  wages,  or  their  unpaid  overtime  compen- 
sation as  the  case  may  be,  and  in  an  additional  equal  amount  as  liquidated 
damages.  Action  to  recover  such  liability  may  be  maintained  in  any  court 
of  comi>etent  jurisdiction  by  any  one  or  more  employees  for  and  in  behalf 
of  himself  or  themselves  and  other  employees  similarly  situated.  No  em- 
ployee shall  be  a  party  plaintiff  to  any  such  action  unless  he  gives  his 
consent  in  writing  to  become  such  a  party  and  snch  consent  is  filed  in  the 
court  in  which  such  action  is  brought.  The  court  in  such  action  shall,  in 
addition  to  anv  judgment  awarded  to  the  plaintiff  or  plaintiffs,  allow  a 
reasonable  attorney's  fee  to  be  paid  by  the  defendant,  and  costs  of  the 
action.  The  right  provided  by  this  subsection  to  bring  an  action  by  or  on 
behalf  of  any  employee,  and  the  right  of  any  employee  to  become  a  party 
plaintiff  to  any  such  action,  shall  terminate  upon  the  filing  of  a  complaint 
by  the  Secretarv  of  Labor  in  an  action  under  section  217  of  this  title  in 
which  restraint  "is  sought  of  any  further  delay  in  the  payment  of  unpaid 
minimimi  wages,  or  the  amount  of  unpaid  overtime  compensation,  as  ^  the 
case  may  be,  owing  to  such  employee  under  section  206  or  section  207  of 
this  title  by  an  employer  liable  therefor  under  the  provisions  of  this  sub- 
section. 

Labor-Management  Reporting  and  Disclosure  Act 
title  29. — labor 

^501   (b)   Violation  of  duties;  action  by  member  after  refusal  or  failure  by 

labor  organization  to  commence  proceedings;  jurisdiction;  leave  of  court; 

counsel  fees  and  expenses. 

When    any    officer,    agent,    shop    steward,    or    representative    of    any    labor 

organization  is  alleged  to  have  violated  the  duties  declared  in  subsection    (a) 

of  this  section  and  the  labor  organization  or  its  governing  board  or  officers 

refuse  or  fail  to  sue  or  recover  damages  or  secure  an   accounting  or  other 
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appropriate  relief  witliin  a  reasonable  time  after  being  requested  to  do  so 
by  any  member  of  the  labor  organization,  such  member  may  sue  such  officer, 
agent,  shop  steward,  or  representative  in  any  district  court  of  the  United 
States  or  in  any  State  court  of  competent  jurisdiction  to  recover  damages 
or  secure  an  accounting  or  other  appropriate  relief  for  the  benefit  of  the 
labor  organization.  No  such  proceeding  shall  be  brought  except  upon  leave 
of  the  court  obtained  upon  verified  application  and  for  good  cause  shown, 
which  application  may  be  made  ex  parte.  The  trial  judge  may  allot  a  rea- 
sonable part  of  the  recovery  in  any  action  under  this  subsection  to  pay  the 
fees  of  counsel  prosecuting  the  suit  at  the  instance  of  the  member  of  the 
labor  organization  and  to  compensate  such  member  for  any  expenses  neces- 
sarily paid  or  incurred  by  him  in  connection  with  the  litigation. 


(Patent  Infringement) 

title  35. — patents 
§  285.  Attorney  fees. 

The  court  in  exceptional  cases  may  award  reasonable  attorney  fees  to  the 
prevailing  party.    (July  19,  1952,  ch.  950,  66  Stat.  813.) 

Legislative  History 

Reviser's  Note— Based  on  Title  35,  U.  S.  C,  1946  ed.,  §  70,  part  (R.  S. 
4921,  amended  (1)  Mar  3,  1897,  ch.  391,  §6,  29  Stat.  694,  (2)  Feb.  18, 
1922,  eh.  58,  §8,  42  Stat.  392,  (3)  Aug.  1,  1&46,  ch.  726,  §1,  60  Stat. 
778). 

This  section  is  substantially  the  same  as  the  corresponding  provision 
in  R.  S.  4921 ;  "in  exceptional  cases"  has  been  added  as  expressing  the 
intention  of  the  present  statute  as  shown  by  its  legislative  history  and 
as  interpreted  by  the  courts. 


Servicemen's  Readjustment  Act 

TITLE   38. veterans'    BENEFITS 

§  1822.  Recovery  of  damages. 

(b)  Actions  pursuant  to  the  provisions  of  this  section  may  be  instituted 
by  the  veteran  concerned,  in  any  United  States  district  court,  which  court 
may,  as  a  part  of  any  judgment,  award  costs  and  reasonable  attorneys"  fees 
to  the  successful  party.  If  the  veteran  does  not  institute  an  action  under 
this  section  within  thirty  days  after  discovering  he  has  overpaid,  or  having 
instituted  an  action  shall  fail  diligently  to  prosecute  the  same,  or  upon 
request  by  the  veteran  the  Attorney  General  in  the  name  of  the  Govern- 
ment of  the  United  States,  may  proceed  therewith,  in  which  event  one-third 
of  any  recovery  in  said  action  shall  be  paid  over  to  the  veteran  and  two- 
thirds  tiiereof  shall  be  paid  into  the  Treasury  of  the  United   States. 

(c)  The  reme<iy  provided  in  this  section  shall  be  in  addition  to  any  and 
all  otlier  penalties  imposed  by  law.  (Pub.  L.  85-857,  Sept.  2,  1958,  72  Stat. 
1214;  Pub.  L.  89-358.  §5(c),  Mar.  3,  1966,  80  Stat.  26;  Pub.  L.  89-623,  §  1, 
Oct.  4,  1966,  SO  Stat.  873;  Pub.  L.  90-301,  §2(b).  May  7,  1968,  82  Stat.  113.) 

Amendments 

1968— Subsec.  (a).  Pub.  L.  90-301  substituted  "section  1812  or  1813" 
for  "section  1810,  1812,  1813,  or  1818  of  this  title,  or  made  under  section 
1811  or  1818". 

1966 — Subsec  (a).  Pub.  L.  89-623  inserted  reference  to  loans  made 
under  section  1811  or  1818  of  this  title  or  insured  under  section  1815  of 
this  title. 

Pub.  L.  89-358  included  reference  to  section  1818  of  tliis  title. 
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Effective  Date  of  1966  Amendment 

Section  2  of  Pub.  L.  89-623  provided  that:  "The  amendment  made  by 
this  Act  [amending  subsec.  (a)  of  this  section]  shall  be  applicable  only 
to  cases  in  which  the  offense  occurs  after  date  of  enactment  of  this  Act 
[Oct.  4,  1966]." 

Clean  Air  Amendments  of  1970,  §  304(d) 

title  42. — the   public   health   and   welfare 

§  1851'hr-2.  Citizen  suits. 

(d)  Award  of  costs;  security. — The  court,  in  issuing  any  final  order  in 
any  action  brought  pursuant  to  subsection  (a)  of  this  section,  may  award 
costs  of  litigation  (including  reasonable  attorney  and  expert  witness  fees)  to 
any  party,  whenever  the  court  determines  such  award  is  appropriate.  The 
court  may,  if  a  temporary  restraining  order  or  preliminary  injunction  is 
sought,  require  the  filing  of  a  bond  or  equivalent  security  in  accordance  witli 
the  Federal  Rules  of  Civil  Procedure. 


Civil  Rights  Act  of  1964,  Title  II 
(Public  Accommodations  Subchapter) 

title   42. — THE    PUBLIC    HEALTH    AND    WELFARE 

§  2000a-3.   Civil  actions  for  injunctive  relief. 

(a)  Persons  aggrieved;  intervention  by  Attorney  General;  legal  representa- 
tion; commencement  of  action  without  imymcnt  of  fees,  costs,  or  security. 

(b)  Attorney's  fees;  liability  of  United  States  far  costs. — In  any  action 
commenced  pursuant  to  tliis  subchapter,  the  court,  in  its  discretion,  may 
allow  the  prevailing  party,  other  than  the  United  States,  a  reasonable  attor- 
ney's fee  as  part  of  the  costs,  and  the  United  States  shall  be  liable  for  costs 
the  same  as  a  private  person. 

Civil  Rights  Act  of  1964,  Title  VII 
(Equal  Employment  Opportunities  Subchapter) 

TITLE    42. — THE    PUBLIC    HEALTH    AND    WELFARE 

§  2000e-5.  Enforcement  provisions. 

(k)  Attorney's  fee;  liability  of  Commission  and  United  States  for  costs. — 
In  any  action  or  proceeding  under  tliis  subchapter  the  court,  in  its  discre- 
tion, may  allow  the  prevailing  party,  other  than  the  Commission  or  the 
United  States,  a  reasonable  attorney's  fee  as  part  of  the  costs,  and  the  Com- 
mission and  the  United  States  shall  be  liable  for  costs  the  same  as  a  private 
I>erson.    (Pub.  L.  88-352,  title  VII,  §706,  July  2,  1964,  78  Stat.  259.) 

References  in  Text 

Sections  111  and  112,  included  within  the  reference  to  sections  101-115 
of  Title  29  in  subsec.  (h),  were  rei)ealed  by  act  June  25,  1948,  ch.  645, 
§  21,  62  Stat.  862,  eff.  Sept.  1,  1^8,  and  are  now  covered  by  section  3692 
of  Title  18,  Crimes  and  Criminal  Procedure  and  Federal  Rules  of  Crimi- 
nal Procedure  rule  42,  18  U.S.C,  respectively. 

Effective  Date 

Section  effective  one  year  after  July  2,  1964,  see  section  716(a)  of 
Pub.  L.  88-352,  set  out  as  a  note  under  section  2000e  of  this  title. 


Section  Referred  to  in  Other  Sections 
This  section  is  referred  to  in  sections  2000^-4,  2000e-8,  2000e-9  of  this 


title. 
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Fair  Housing  Act  of  1968 

title  42. — the  public  health  and  welfare 

§  3612.  Enforcement  hy  private  persons. 

(c)  Injunctive  relief  and  damages;  limitation;  court  costs;  attorney  fees. — 
The  court  may  grant  as  relief,  as  it  deems  appropriate,  any  permanent  or 
temporary  injunction,  temporary  restraining  order,  or  otlier  order,  and  may 
award  to  the  plaintiff  actual  damages  and  not  more  than  $1,000  punitive 
damages,  together  witli  court  costs  and  reasonable  attorney  fees  in  the  case 
of  a  prevailing  plaintiff:  Provided,  That  the  said  plaintiff  in  the  opinion 
of  the  court  is  not  financially  able  to  assume  said  attorney's  fees.  (Pub.  L. 
90-284,  title  VIII,  §812,  Apr.  11,  1968,  82  Stat.  88.) 

References  in  Text 

This  Act.  referred  to  in  subsec  (a),  means  Pub.  L.  90-284,  which  en- 
acted this  chapter,  sections  231-233,  245,  2101,  and  2102  of  Title  18,  and 
diapter  15  (section  1301  et  seq.)  of  Title  25,  amended  sections  19<3j 
(a),  (c),  3533  (a),  and  3535(c)  of  this  title  and  sections  241,  242,  and 
1153  of  Title  18,  enacted  provi.sions  set  out  as  notes  under  section  245 
of  Title  18,  and  rei^ealed  provisions  set  out  as  a  note  under  section  1360 

of  Title  28. 

Section  Referred  to  in  Other  Sections 

This  section  is  referred  to  in  sections  3610,  3614  of  this  title. 


Environment  Noise  Control  Act  of  1972 
title  42. — the  public  health  AND  welfare 

§  4911.  Citizen  suits. 

(d)  Litigation  costs. — The  court,  in  issuing  any  final  order  in  any  action 
brought  pursuant  to  subsection  (a)  of  this  section,  may  award  costs  of  liti- 
gation (including  reasonable  attorney  and  expert  witness  fees)  to  any  party, 
whenever  the  court  determines  such  an  award  is  appropriate. 


Railway  Labor  Act,  §  3 
title  45. — railroads 
§  153.  National  Railroad  Adjustment  Board. 

FIRST,    establishment;    COMPOSITION;    POWERS   AND   DUTIES;    DIVISIONS/    HEARINGS 

AND   AWARDS  ;    JUDICIAL   REVIEW. 

(p)  If  a  carrier  does  not  comply  with  an  order  of  a  division  of  the  Ad- 
justment Board  within  the  time  limit  in  such  order,  the  i>etitioner,  or  any 
person  for  whose  benefit  such  order  was  made,  may  file  in  the  District  Court 
of  the  United  States  for  the  district  in  which  he  resides  or  in  which  is  lo- 
cated the  principal  oi>erating  ofiice  of  tlie  carrier,  or  through  which  the 
carrier  operates,  a  i>etition  setting  forth  briefly  tJie  causes  for  which  he 
claims  relief,  and  the  order  of  the  division  of  the  Adjustment  Board  in  the 
premises.  Such  suit  in  the  District  Court  of  the  United  States  shall  proceed 
in  all  respects  as  other  civil  suits,  except  that  on  the  trial  of  such  suit  the 
findings  and  order  of  the  division  of  the  Adjustment  Board  shall  be  conclu- 
sive on  tlie  parties,  and  except  that  the  petitioner  shall  not  be  liable  for 
costs  in  the  district  court  nor  for  costs  at  any  sub.sequent  stage  of  the  pro- 
ceedings, unless  they  accrue  upon  his  appeal,  and  such  costs  shall  be  paid 
out  of  the  appropriation  for  tlie  exix^nses  of  the  courts  of  the  United  States. 
If  the  i>etitioner  shall  finally  prevail  he  shall  be  allowed  a  reasonable  at- 
torney's fee,  to  be  taxetl  and  collected  as  a  part  of  the  costs  of  the  suit. 
The  district  courts  are  empowered,   under   the    rules   of   the   court    governing 
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actions  at  law,  to  make  such  order  and  enter  such  judgment,  by  writ  of 
mandamus  or  otherwise,  as  may  be  appropriate  to  enforce  or  set  aside  the 
order  of  tlie  division  of  tlie  Adjustment  Board :  Provided,  however,  Tliat  such 
order  may  not  be  set  aside  except  for  failure  of  the  division  to  comply  with 
the  requirements  of  this  chapter,  for  failure  of  the  order  to  conform,  or 
confine  itself,  to  matters  within  the  scope  of  the  division's  jurisdiction,  or 
for  fraud  or  corruption  by  a  member  of  tlie  division  making  the  order. 


The  Merchant  Marine  Act  of  1936 

title  46. — shipping 

§1227.  Agreements  icith  other  carriers  forbidden;  withholding  subsidies; 
actions  by  injured  persons  for  damages. 

It  shall  be  unlawful  for  any  contractor  receiving  an  operating-differential 
subsidy  under  chapter  VI  of  this  chapter  or  for  any  charterer  of  vessels 
under  subchapter  VII  of  this  chapter  to  continue  as  a  party  to  or  to  conform 
to  any  agreement  witli  another  carrier  or  carriers  by  water,  or  to  engage 
in  any  practice  in  concert  with  anotlier  carrier  or  carriers  by  water  which 
is  unjustly  discriminatory  or  unfair  to  any  other  citizen  of  the  United 
States  who  oi^erates  a  common  carrier  by  water  exclusively  employing 
vessels  registered  under  the  laws  of  the  United  States  on  any  established 
trade  route  from  and  to  a  United  States  port  or  ports. 

No  payment  or  subsidy  of  any  kind  shall  be  paid  directly  or  indirectly 
out  of  funds  of  the  United  States  or  any  agency  of  the  United  States  to  any 
contractor  or  charterer  who  sliall  violate  this  section.  Any  person  who  shall 
be  injured  in  his  business  or  property  by  reason  of  anything  forbidden  by 
this  section  may  sue  therefor  in  any  district  court  of  the  United  States  in 
which  tlie  defendant  resides  or  is  found  or  has  an  agent,  without  respect  to 
the  amount  in  controversy,  and  shall  recover  three  fold  the  damages  by  him 
sustained,  and  the  cost  of  suit,  including  a  reasonable  attorney's  fee.  (June 
29,  1936,  ch.  858,  §810,  49  Stat.  2015.) 


Communications  Act  of  1934 
title  47. — telegraphs,   telephones,    and   radiotelegraphs 
§  206.  Carriers'  liability  for  damages. 

In  case  any  common  carrier  shall  do,  or  cause  or  permit  to  be  done,  any 
act,  matter,  or  thing  in  this  chapter  prohibited  or  declared  to  be  unlawful, 
or  sliall  omit  to  do  any  act,  matter,  or  thing  in  this  chapter  required  to  be 
done,  such  common  carrier  shall  be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damages  sustained  in  consequence  of  any 
such  violation  of  the  provisions  of  this  chapter,  together  with  a  reasonable 
counsel  or  attorney's  fee,  to  be  fixed  by  the  court  in  every  case  of  recovery, 
whicli  attorney's  fee  shall  be  taxed  and  collected  as  part  of  the  costs  in  the 
case.    (June  19,  1934,  ch.  652,   §206,  48  Stat.  1072.) 


Interstate  Commerce  Act 

TITLE  49. — ^transportation 

§  8.  Liability  in  damages  to  persons  injured  by  violation  of  law. 

In  case  any  common  carrier  subject  to  the  provisions  of  this  chapter  shall 
do,  cause  to  be  done,  or  permit  to  be  done  any  act,  matter,  or  thing  in  this 
chapter  prohibited  or  declared  to  be  unlawful  or  shall  omit  to  do  any  act, 
matter  or  thing  in  this  chapter  required  to  be  done,  such  common  carrier 
shall  be  liable  to  the  person  or  persons  injured  thereby  for  the  full  amount 
of  damages  sustained  in  consequence  of  any  such  violation  of  the  provisions 
of  this  chapter,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be 
fixed  by  the  court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case.  (Feb.  4,  1887,  ch.  104, 
pt.  I,  §  8,  24  Stat.  382 ;  Aug.  9,  1935,  ch.  498,  §  1,  49  Stat.  543. ) 
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Interstate  Commerce  Act,  §  16 

TITLE   49. transportation 

§  16.  Order  of  Cormnission  and  enforcement  thereof. 

(2)  Proceedings  in  courts  to  enforce  orders;  costs;  attorney's  fee. — If  a 
carrier  does  not  comply  wiUi  an  order  for  the  payment  of  money  within  the 
time  limit  in  such  order,  the  complainant,  or  any  person  for  whose  benefit 
such  order  was  made,  may  file  in  the  district  court  of  the  United  States  for 
the  district  in  which  he  resides  or  in  which  is  located  the  principal  operating 
office  of  the  carrier,  or  through  which  the  road  of  the  carrier  runs,  or  in  any 
State  court  of  general  jurisdiction  having  jurisdiction  of  tJae  parties,  a 
complaint  setting  forth  briefly  tJae  causes  for  which  he  claims  damages,  and 
the  order  of  the  Commission  in  the  premises.  Such  suit  in  the  district  court 
of  the  United  States  siiall  proceed  in  all  resi>ects  like  other  civil  suits  for 
damages,  except  that  on  the  trial  of  such  .suit  the  findings  and  order  of  the 
Commission  shall  be  prima  facie  evidence  of  the  facts  therein  stated,  and 
except  that  tlie  plaintiff  shall  not  be  liable  for  costs  in  the  district  court  nor 
for  costs  at  any  subsequent  stage  of  the  proceedings  unless  tliey  accrue 
upon  his  appeal.  If  the  plaintiff  shall  finally  prevail  he  shall  be  allowed  a 
reasonabe  attorney's  fee,  to  be  taxed  and  collected  as  a  part  of  the  costs 
of  the  suit. 


Interstate  Commerce  Act   (Water  Carriers) 

TITLE  49. — transportation 

§  908.  Reparation  awards;  limitation  of  actions. 

(b)  In  case  any  carrier  shall  do,  cause  to  be  done,  or  permit  to  be  done 
any  act,  matter,  or  thing  in  this  chapter  prohibited  or  declared  to  be  un- 
lawful, or  shall  omit  to  do  any  act,  matter,  or  thing  in  this  chapter  required 
to  be  done,  such  carrier  shall  be  liable  to  the  person  or  i>ersons  injured 
thereby  for  the  full  amount  of  damages  sustained  in  consequence  of  any 
such  violation,  together  with  a  reasonable  counsel  or  attorney's  fee,  to  be 
fixed  by  tlie  court  in  every  case  of  recovery,  which  attorney's  fee  shall  be 
taxed  and  collected  as  part  of  the  costs  in  the  case. 
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m  THE  SENATE  OF  THE  UNITED  STATES 

February  22,1973 

Mr.  IIoLLiNGS  introduced  the  following  bill ;  which  was  read  twice  and  referred 

to  the  Couiuiittce  on  the  Judiciary 


A  BILL 

To  amend  section  2412  of  title  28,  United  States  Code,  to  pro- 
vide for  the  recovery  of  attorney's  fees  and  expenses  in 
certain  actions  brought  by  or  against  the  United  States. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  That   (a)    section  2412  of  title  28,  United  States  Code,  is 

4  amended  to  read  as  foUows : 

5  "§2412.  Costs  and  attorney  fees 

6  ''(a)  (1)    Except  as  otherwise  specifically  provided  by 

7  statute,  a  judgment  for  costs  (but  not  inchiding  the  fees  and 

8  expenses  of  attorneys)    shall  be  awarded  to  a  prevaihng 

9  party  in  any  civil  action  brought  by  or  against  the  United 
10  States  or  any  agency  or  official  of  the  United  States  acting 


II 
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2 

1  ill  his  official  capacity,  in  any  court  having  jurisdiction  of 

2  such  action. 

3  "(2)    For  the  purposes  of  this  subsection,   the  term 

4  'costs'  means  those  items  enumerated  in  section  1920  of 

5  this  title.  Costs  taxed  against  the  Government  under  this 

6  subsection  shall,  in  an  amount  established  by  statute  or  court 

7  rule  or  order,  be  lunited  to  reimbursing  in  whole  or  in  part 

8  a  prevailing  party  for  expenses  incurred  by  him  in  the  hti- 

9  gation.  ' 
-^Q           "  (b)  A  prevaihng  party  to  whom  a  judgment  for  costs 

11  is  awarded  imder  subsection    (a)    of  this  section  shall  also 

12  be  awarded  a  judgment  for  the  reasonable  fees  and  expenses 
;^3    of  attorneys  incurred  by  that  prevailing  party  in  such  action 

14  if  the  court  having  jurisdiction  of  the  action  finds  that   (1) 

15  the  act  or  omission  of  the  other  party  at  issue  in  such  action 

16  was  arbitraiy  and  capricious  or  in  bad  faith,  or    (2)    the 

17  conduct  of  the  other  party  in  instituting  or  prosecuting  such 

18  action  was  frivolous,  unduly  dilatoiy,  or  in  bad  faith. 

19  "(c)    Payment  of  a  judgment  under  this  section  shall 

20  be  as  provided  in  sections  2414  and  2517  of  this  title." 

21  (b)  Item  2412  in  the  chapter  analysis  of  chapter  161  of 

22  title  28,  United  States  Code,  is  amended  to  read  as  follows: 

"2412.  Costs  and  attorney  fees.". 

23  ^^C'  ^-  ^^®  amendment  made  by  the  first  section  of  this 

24  Act  shall  apply  with  respect  to  any  action  instituted  after  the 

25  date  of  enactment  of  this  Act. 
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MILLS  V.  ELECTRIC  AUTO-LITE  375 

Syllabus 

MILLS  ET  AL.  V.  ELECTRIC  AUTO-LITE  CO.  et  al. 

CEETIORARI  TO  THE  UNITED  STATES  C0I7RT  OF  APPEALS  FOR 

THE   SEITNTH   CIRCTJIT 

>'o.  64.    Argued  Ncn'ember  13,  1969 — Decided  January  20,  1970 

Petitioners,  minority  shareholders  of  respondent  Electric  Auto-Lite 
Co..  brought  this  action  derivatively  and  on  behalf  of  minority 
shareholders  as  a  class  to  set  aside  a  merger  of  Auto-Lite  and  the 
Mergenthaler  Linotype  Co.  (which  before  the  merger  owned  over 
half  of  Auto-Lite's  stock).  Petitioners  charged  that  the  proxy 
solicitation  for  the  merger  by  Auto-Lite's  management  was  mate- 
rially misleading  and  \iolated  §  14  (a)  of  the  Securities  Exchange 
Act  of  1934  and  Rule  14a-Q  thereunder  in  that  the  merger  was 
recommended  to  Auto-Lite's  shareholders  by  that  company's 
directors  without  their  disclosing  that  they  were  all  nominees  of 
and  controlled  by  Mergenthaler.  The  District  Court  on  petitioners' 
motion  for  stammary  judgment  raled  that  the  claimed  defect  in 
the  proxy  statement  was  a  material  omission,  and  after  a  hearing 
concluded  that  without  the  votes  of  minority  stockholders  approval 
of  the  merger  could  not  have  been  achieved  and  that  a  causal 
relationship  had  thus  been  siiown  between  the  finding  of  a  §  14  (a) 
violation  and  the  alleged  injtiry  xo  petitioners.  The  court  referred 
the  case  to  a  master  to  ccnsider  appropriate  relief.  On  inter- 
locutory appeal,  the  Court  of  Appeals  affirmed  the  conclusion  that 
the  proxy  statement  was  materially  deficient  but  held  that  the 
granrmg  of  summarv'  judgment  with  respect  to  causation  was 
erroneous  and  that  it  was  necssary  to  resolve  at  trial  whether 
there  was  a  causal  relationship  between  the  deficiency  in  the  proxy 
rt2t€?2i«at  and  the  merger.  rindiDg  that  causation  could  not  be 
direcry  established  because  of  the  impracticaiities  of  determining 
brw  many  votes  were  a5ected,  the  court  ruled  that  the  issue  was 
'o  b-e  cetermrried  by  proof  of  fairness  of  the  merger;  and  if  the 
respondents  cotild  prove  fairness  it  could  be  concluded  that  a 
rcincient  number  of  shareholders  would  have  approved  the  merger 
regardless  of  the  misrepresentation.    Held: 

i-  Fairness  of  the  merger  terms  does  not  constitute  a  defense 
to  a  private  action  for  \-ioiation  of  §  14  (a)  of  the  Act  complaining 
of  materially  misleading  solicitation  of  proxies  that  authorized  a 
corporate  merger,    ^t:).  381-385. 
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Syllabus  396  U.S. 

(a)  PermittiBg  liability  to  be  foreclosed  on  the  basis  of  a 
finding  that  the  merger  was  fair  would  contravene  the  purpose  of 
§  14  (a)  by  bypassing  the  stockholders.    Pp.  381-382. 

(b)  Imposing  on  small  shareholders  the  burden  of  rebutting 
the  corporation's  e\'idence  of  fairness  would  discourage  them  from 
the  private  enforcement  of  proxy  rules  that  "provides  a  necessary 
supplement  to  Commission  action."  J.  I.  Case  Co.  v.  Borak,  377 
U.  S.  426,  432.    Pp.  382-383. 

(c)  The  evidence  submitted  at  the  hearing  as  to  the  causal 
relationship  berween  the  proxy  material  and  the  merger  was 
sufficient  to  establish  petitioners'  cause  of  action.    P.  383. 

(d)  Where,  as  here,  there  was  proof  that  the  misstatement 
or  omission  in  the  proxy  statement  was  material,  this  showing 
that  the  defect  might  have  been  considered  important  in  shaping 
the  shareholders'  vote  is  sufficient  without  proof,  which  the  Court 
of  Appeals  erroneously  held  was  necessary,  that  its  effect  was 
decisive.    Pp.  384r-38o. 

2.  In  devising  retrospective  relief  for  violation  of  the  proxy  rules 
the  federal  courts  should  be  guided  by  the  principles  of  equity. 
Pp.  386-389. 

(a)  The  fairness  of  the  merger  may  be  a  relevant  considera- 
tion in  determining  the  appropriate  relief,  and  the  merger  should 
be  set  aside  only  if  a  court  of  equity  concludes  from  all  the 
circumstances  that  it  would  be  equitable  to  do  so.    Pp.  386-388. 

(b)  Damages  should  be  recoverable  here  only  to  the  extent 
that  they  can  be  proved.    Pp.  388-389. 

3.  Petitioners,  who  have  established  a  violation  of  the  securities 
laws  bv  their  corporation  and  its  officials,  are  entitled  to  an 
interim  award  of  litigation  expenses  and  reasonable  attorneys' 
fees  incinred  in  proving  the  violation,  since  the  expenses  petitioners 
inctrrred  were  for  the  benefit  of  the  corporation  and  the  other 
stockholders.  The  Court  does  not  decide  the  further  question  of 
reimbursement  for  litigation  expenses  incurred  in  any  ensuing  pro- 
ceedings.   'Pp.  389-397. 

403  F.  2d  429,  vacated  and  remanded. 

Arnold  I.  Shure  argued  the  cause  for  petitioners.  With 
him  on  the  briefs  were  Robert  A.  Sprecher,  Edward  N. 
Gadiihy,  and  Mozart  G.  Ratner. 
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375  Opinion  of  the  Court 

Albert  E.  Jenner,  Jr.,  argued  the  cause  for  respondents. 
With  him  on  the  brief  were  Jerold  S.  Solovy  and  John  G. 
Stiiier. 

Solicitor  General  Griswold,  Lawrence  G.  Wallace, 
Philip  A.  Loomis,  Jr.,  David  Ferher,  and  Meyer  Eisen- 
berg  filed  a  brief  for  the  United  States  as  amicus  curiae. 

Mb,  Justice  Harlan  delivered  the  opinion  of  the 
Court. 

This  case  requires  us  to  consider  a  basic  aspect  of  the 
implied  private  right  of  action  for  violation  of  §  14  (a) 
of  the  Securities  Exchange  Act  of  1934/  recognized  by 
this  Court  in  /.  /.  Case  Co.  v.  Borak,  377  U.  S.  426 
(1964).  As  in  Borak  the  asserted  wrong  is  that  a  cor- 
porate merger  was  accomplished  through  the  use  of  a 
proxy  statement  that  was  materially  false  or  misleading. 
The  question  with  which  we  deal  is  what  causal  rela- 
tionship must  be  shown  between  such^a  statement  and 
the  merger  to  establish  a  cause  of  action  based  on  the 

violation  of  the  Act. 

T 

Petitioners  were  shareholders  of  the  Electric  Auto- 
Lite  Company  until  1963,  when  it  was  merged  into 
Mergenthaler  Linotype  Company.  They  brought  suit 
on  the  day  before  the  shareholders'  meeting  at  which  the 
vote  was  to  take  place  on  the  merger,  against  Auto-Lite, 
Mergenxhaler,  and  a  third  company,  American  Manu- 
facturing Company.  Inc.  The  complaint  sought  an 
injunction  against  the  voting  by  Auto-Lite's  manage- 
ment of  all  proxies  obtained  by  means  of  an  allegedly 
misleading  proxy  solicitation;  however,  it  did  not  seek 
a  temporary  restraining  order,  and  the  voting  went  ahead 
as  scheduled  the  following  day.     Several  months  later 


4S  Stat.  S95,  as  amended,  15  U.  S.  C.  §  78n  (a). 


1282 

378  OCTOBER  TERM,  1969 

Opinion  of  the  Court  396 U.S. 

petitioners  filed  an  amended  complaint,  seeking  to  have 
the  merger  set  aside  and  to  obtain  such  other  relief  as 
might  be  proper. 

In  Count  II  of  the  amended  complaint,  which  is  the 
only  count  before  us,^  petitioners  predicated  jurisdiction 
on  §  27  of  the  1934  Act,  15  U.  S.  C.  §  78aa.  They 
alleged  that  the  proxy  statement  sent  out  by  the  Auto- 
Lite  management  to  sohcit  shareholders'  votes  in  favor 
of  the  merger  was  misleading,  in  violation  of  §  14  (a) 
of  the  Act  and  SEC  Rule  14a-9  thereunder.  (17  CFR 
§  240.14a-9.)  Petitioners  recited  that  before  the  merger 
Merganthaler  owned  over  50%  of  the  outstanding  shares 
of  Auto-Lite  common  stock,  and  had  been  in  control  of 
Auto-Lite  for  two  years.  American  Manufacturing  in 
turn  owned  about  one-third  of  the  outstanding  shares  of 
Mergenthaler,  and  for  two  years  had  been  in  voting  con- 
trol of  Mergenthaler  and,  through  it,  of  Auto-Lite.  Peti- 
tioners charged  that  in  light  of  these  circumstances  the 
proxy  statement  was  misleading  in  that  it  told  Auto- 
Lite  shareholders  that  their  board  of  directors  recom- 
mended approval  of  the  merger  without  also  informing 
them  that  all  11  of  Auto-Lite's  directors  were  nominees 
of  Mergenthaler  and  were  under  the  "control  and  dom- 
ination of  Mergenthaler."  Petitioners  asserted  the  right 
to  complain  of  this  alleged  violation  both  derivatively 
on  behalf  of  Auto-Lite  and  as  representatives  of  the 
class  of  ail  its  minority  shareholders. 

On  petiiioners^  motion  for  summary  judgment  with 
respect  to  Count  II,  the  District  Court  for  the  Northern 
District  of  Illinois  ruled  as  a  matter  of  law  that  the 
claimed  defect,  in  the  proxy  statement  was,  in  light  of  the 
circumstances  in  which  the  statement  was  made,  a  ma- 
terial omission.  The  District  Court  concluded,  from  its 
reading  of  the  Borak  opinion,  that  it  had  to  hold  a  hear- 


-  In  the  other  r^o  coirnts,  petitioners  alleged  common-law  fraud 
and  that  the  merger  was  idtra  vires  under  Ohio  law. 
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ing  on  the  issue  whether  there  was  "a  causal  connection 
between  the  finding  that  there  has  been  a  ^'iolation  of 
the  disclosure  requirements  of  §  14  (a)  and  the  alleged 
injury  to  the  plaintiffs"  before  it  could  consider  what 
remedies  would  be  appropriate.  (Unreported  opinion 
dated  February  14,  1966.) 

After  holding  such  a  hearing,  the  court  found  that 
under  the  t€rms  of  the  merger  agreement,  an  affirmative 
vote  of  two-thirds  of  the  Auto-Lite  shares  was  required 
for  approval  of  the  merger,  and  that  the  respondent 
companies  owned  and  controlled  about  54%  of  the  out- 
standing shares.  Therefore,  to  obtain  authorization  of 
the  merger,  respondents  had  to  secure  the  approval  of 
a  substantial  number  of  the  minority  shareholders.  At 
the  stockholders'  meeting,  approximately  950,000  shares, 
out  of  1,160,000  shares  outstanding,  were  voted  in  favor 
of  the  merger.  This  included  317,000  votes  obtained  by 
proxy  from  the  minority  shareholders,  votes  that  were 
"necessary  and  indispensable  to  the  approval  of  the 
merger."  The  District  Court  concluded  that  a  causal 
relationship  had  thus  been  shown,  and  it  granted  an 
interlocutory  judgment  in  favor  of  petitioners  on  the 
issue  of  hability,  referring  the  case  to  a  master  for  con- 
sideration of  appropriate  relief.  (Unreported  findings 
and  conciuaons  dated  Sept.  26.  1967;  opinion  reported  at 
281  F.  Supp.  826  (1967)). 

The  Disizict  Court  made  the  certification  required  by 
28  U.  S-  C.  §  1292  (b),  and  respondents  took  an  inter- 
locutory appeal  to  the  Court  of  Appeals  for  the  Seventh 
Circuit-^     That  court  aSnned  the  District  Court's  con- 


3  Petiiiocers  cross-appealed  from  an  order  entered  by  the  District 
Court  r^o  days  after  its  sumraary  judgment  in  their  favor,  deleting 
from  thax  judsmait  a  conclusion  of  law  that  "[u]nder  the  provisions 
of  Section  29  (b)  of  the  Securrdes  Kxchange  Act  of  1934,  the  merger 
effectuated  througii  a  \'iolarlon  of  Section  14  of  the  Act  is  void." 
This  deletion  ^as  apparently  made  for  the  purpose  of  avoiding  any 
prejudice  on  *.he  question  of  relief,  which  remained  open  for  con- 
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elusion  that  the  proxy  statement  was  materially  deficient, 
but  reversed  on  the  question  of  causation.  The  court 
acknowledged  that,  if  an  injunction  had  been  sought  a 
sufficient  time  before  the  stockholders'  meeting,  "correc- 
tive measures  would  have  been  appropriate."  403  F. 
2d  429,  435  (1968).  However,  since  this  suit  was 
brought  too  late  for  preventive  action,  the  courts  had  to 
determine  "whether  the  misleading  statement  and  omis- 
sion caused  the  submission  of  sufficient  proxies,"  as  a 
prerequisite  to  a  determination  of  hability  under  the 
Act.  If  the  respondents  could  show,  "by  a  preponder- 
ance of  probabilities,  that  the  merger  would  have  re- 
ceived a  sufficient  vote  even  if  the  proxy  statement  had 
not  been  misleading  in  the  respect  found,"  petitioners 
would  be  entitled  to  no  relief  of  any  kind.     Id.,  at  436. 

The  Court  of  Appeals  acknowledged  that  this  test  cor- 
responds to  the  common-law  fraud  test  of  whether  the 
injured  party  relied  on  the  misrepresentation.  However, 
rightly  concluding  that  "[rjeliance  by  thousands  of  in- 
dividuals, as  here,  can  scarcely  be  inquired  into"  {id.,  at 
436  n.  10),  the  court  ruled  that  the  issue  was  to  be  deter- 
mined by  proof  of  the  fairness  of  the  terms  of  the  merger. 
If  respondents  could  show  that  the  merger  had  merit  and 
was  fair  to  the  minority  shareholders,  the  trial  court 
would  be  justified  in  concluding  that  a  sufficient  number 
of  shareholders  would  have  approved  the  merger  had 
there  been  no  deficiency  in  the  proxy  statement.  In 
that  case  respondents  would  be  entitled  to  a  judgment 
in  their  favor. 

Claiming  that  the  Court  of  Appeals  has  construed 
this  Court's  decision  in  Borak  in  a  manner  that  frus- 
trates the  statute's  policy  of  enforcement  through  private 
litigation,   the  petitioners  then   sought  review  in   this 


sideration  by  the  master.  In  hght  of  its  disposition  of  respondents' 
appeal,  the  Court  of  Appeals  had  no  need  to  consider  the 
cross-appeaL 
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Court.  We  granted  certiorari,  394  U.  S.  971  (1969), 
believing  that  resolution  of  this  basic  issue  should  be 
made  at  this  stage  of  the  litigation  and  not  postponed 
until  after  a  trial  under  the  Court  of  Appeals'  decision.* 

II 

As  we  stressed  in  Borak,  §  14  (a)  stemmed  from  a 
congressional  behef  that  "[f]air  corporate  suffrage  is  an 
important  right  that  should  attach  to  every  equity  secu- 
rity bought  on  a  pubhc  exchange."  H.  R.  Rep.  No.  1383, 
73d  Cong.,  2d  Sess.,  13.  The  provision  was  intended  to 
promote  "the  free  exercise  of  the  voting  rights  of  stock- 
holders" by  ensuring  that  proxies  would  be  solicited  with 
"explanation  to  the  stockholder  of  the  real  nature  of  the 
questions  for  which  authority  to  cast  his  vote  is  sought." 
Id.,  at  14;  S.  Rep.  No.  792,  73d  Cong.,  2d  Sess.,  12;  see 
377  U.  S.,  at  431.  The  decision  below,  by  permitting 
all  liability  to  be  foreclosed  on  the  basis  of  a  finding  that 
the  merger  was  fair,  would  allow  the  stockholders  to  be 
bypassed,  at  least  where  the  only  legal  challenge  to  the 
merger  is  a  suit  for  retrospective  rehef  after  the  meet- 
ing has  been  held.  A  judicial  appraisal  of  the  merger's 
merits  could  be  substituted  for  the  actual  and  informed 
vote  of  the  stockholders. 


*  Respondents  ask  this  Court  to  review  the  conclusion  of  the  lower 
courts  ihat  the  proxy  statement  was  misleading  in  a  material  respect. 
Petitioners  naturally  did  not  raise  this  question  in  their  petition 
for  certiorari,  and  respondents  filed  no  cross-petition.  Since  reversal 
of  the  Court  of  Appeals'  ruhng  on  this  question  would  not  dictate 
affirmance  of  that  court's  judo:ment,  which  remanded  the  case  for 
proceedings  to  determine  causation,  but  rather  elimination  of  peti- 
tioners' rights  thereunder,  we  will  not  consider  the  question  in  these 
circumstances.  United  States  v.  American  Ry.  Exp.  Co.,  265  U.  3. 
425.  45.5  -1&24);  Langnes  v.  Gr?en,  2S2  U.  S.  531,  535-539  (1931); 
Modey  Con-str.  Co.  v.  Maryland  Cos.  Co.,  300  U.  S.  1S5,  191-192 
(1937):  R.  Stem  &  E.  Gressman,  Supreme  Court  Practice  314, 
315  (-Ith  ed.  1969). 
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The  result  would  be  to  insulate  from  private  redress 
an  entire  category  of  proxy  violations — those  relating  to 
matters  other  than  the  terms  of  the  merger.  Even 
outrageous  misrepresentations  in  a  proxy  soUcitation,  if 
they  did  not  relate  to  the  terms  of  the  transaction,  would 
give  rise  to  no  cause  of  action  under  §  14  (a).  Particu- 
larly if  carried  over  to  enforcement  actions  by  the  Securi- 
ties and  Exchange  Commission  itself,  such  a  result  would 
subvert  the  congressional  purpose  of  ensuring  full  and 
fair  disclosure  to  shareholders. 

Further,  recognition  of  the  fairness  of  the  merger  as 
a  complete  defense  would  confront  small  shareholders 
with  an  additional  obstacle  to  making  a  successful  chal- 
lenge to  a  proposal  recommended  through  a  defective 
proxy  statement.  The  risk  that  they  would  be  unable 
to  rebut  the  corporation's  evidence  of  the  fairness  of  the 
proposal,  and  thus  to  establish  their  cause  of  action, 
would  be  bound  to  discourage  such  shareholders  from 
the  private  enforcement  of  zhe  proxy  rules  that  "provides 
a  necessary  supplement  to  Commission  action."  /.  /. 
Case  Co.  v.  Borak,  377  U.  S^  at  432.'' 


5  The  Coirrt  of  Appeals'  ruling  that  "cansation"  may  be  negated 
by  proof  of  The  fairness  of  the  merger  also  rests  on  a  dubious 
beha\"iorai  assumption.  There  is  no  jtistincation  for  presuming  that 
the  shareholders  of  ever\'  corporaiicn  are  willing  to  accept  any 
and  every  fair  merger  offer  put  befcre  them;  yet  such  a  pre- 
sumption is  im"3iitnt  in  the  opinion  of  the  Court  of  Appeals.  That 
court  gave  no  incncation  of  what  evidence  petitioners  might  adduce, 
once  respondents  had  established  that  the  merger  proposal  was 
equitable,  in  order  to  show  that  the  shareholders  would  neverthe- 
less have  rejected  it  if  the  sohcitation  had  not  been  misleading. 
Proof  of  actual  reliance  by  thousands  of  individuals  would,  as  the 
court  acknowledged,  not  be  feasible,  see  R.  Jennings  &  H.  Marsh, 
Securities  Regulation,  Cases  and  Materials  1001  (2d  ed.  1968) ;  and 
reliance  on  the  nondisclosure  of  a  fact  is  a  particularly  difificult  matter 
to  denne  or  prove,  see  3  L.  Less,  Secunues  Regulation  1766  (2d  ed. 
1961).    In  pracTice,  therefore,  the  objective  fairness  of  the  proposal 
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Such  a  frustration  of  the  congressional  policy  is  not 
required  by  anything  in  the  wording  of  the  statute  or 
in  our  opinion  in  the  Borak  case.  Section  14  (a)  declares 
it  "unlawful"  to  solicit  proxies  in  contravention  of  Com- 
mission rules.,  and  SEC  Rule  14ar-9  prohibits  solicita- 
tions '"'containing  any  statement  which  ...  is  false  or 
misleading  with  respect  to  any  material  fact,  or  which 
omits  to  state  any  material  fact  necessary  in  order  to 
make  the  statements  therein  not  false  or  mislead- 
ing .  .  .  ."  Use  of  a  solicitation  that  is  materially 
misleading  is  itself  a  violation  of  law,  as  the  Court  of 
Appeals  recognized  in  stating  that  injunctive  relief 
would  be  available  to  remedy  such  a  defect  if  sought 
prior  to  the  stockholders'  meeting.  In  Borak,  which 
came  to  this  Court  on  a  dismissal  of  the  complaint,  the 
Court  limited  its  inquiry  to  whether  a  violation  of 
§  14  (a)  gives  rise  to  "a  federal  cause  of  action  for 
rescission  or  damages."  377  U.  S.,  at  428.  Referring  to  the 
argument  made  by  petitioners  there  "that  the  merger 
can  be  dissolved  only  if  it  was  fraudulent  or  non-bene- 
ficial, issues  upon  which  the  proxy  material  would  not 
bear,"  the  Court  stated:  "But  the  causal  relationship  of 
the  proxy  material  and  the  merger  are  questions  of  fact 
to  be  resolved  at  trial,  not  here.  We  therefore  do  not 
discuss  this  point  further."  Id.,  at  431.  In  the  present 
case  there  has  been  a  hearing  specifically  directed  to  the 
causation  problem.  The  question  before  the  Court  is 
whether  the  facts  found  on  the  basis  of  that  hearing  are 
sumcient  in  law  to  establish  petitioners'  cause  of  action, 
and  we  conclude  that  they  are. 


would  seemingly  be  determinative  of  liability.  But,  in  view  of  the 
many  orher  factors  that  might  lead  shareholders  to  prefer  their  cur- 
rent position  to  that  of  owners  of  a  larger,  combined  enterpnse,  it  is 
i)ure  conjecture  to  assume  that  the  fairness  of  the  proposal  will 
always  be  determinative  of  their  vote.  Cf.  Wirtz  v.  Hotel,  Motel 
&  C'hib  Employees  Union.  391  U.  S.  492,  508  (1968). 


24-626   O  -  74  -  33 
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Where  the  misstatement  or  omission  in  a  proxy  state- 
ment has  been  shown  to  be  "material."  as  it  was  found 
to  be  here,  that  determination  itself  indubitably  em- 
bodies a  conclusion  that  the  defect  was  of  such  a  char- 
acter that  it  might  have  been  considered  important  by 
a  reasonable  shareholder  who  was  in  the  process  of  de- 
ciding how  to  vote.®  This  requirement  that  the  defect 
have  a  significant  propensity  to  affect  the  voting  process 
is  found  in  the  express  terms  of  Rule  14a-9,  and  it 
adequately  serves  the  purpose  of  ensuring  that  a  cause 
of  action  cannot  be  established  by  proof  of  a  defect  so 
trivial,  or  so  unrelated  to  the  transaction  for  which 
approval  is  sought,  that  correction  of  the  defect  or  im- 
position of  liability  would  not  further  the  interests  pro- 
tected by  §  14(a). 

There  is  no  need  to  supplement  this  requirement,  as 
did  the  Court  of  Appeals,  with  a  requirement  of  proof 


«  Cf.  List  V.  Fashion  Park,  Inc^  340  F.  2d  457,  462  (C.  A.  2d  Cir. 
1965);  General  Time  Corp.  v.  TcRey  Industries,  Inc.,  403  F.  2d 
159,  162  (C.  A.  2d  Cir.  1968);  Rasz^tement  (Second)  of  Torts 
§  538  (2)  (a)  (Tent.  Draft  No.  10,  1964) ;  2  L.  Lo^,  Securities 
Regulation  917  (2d  ed.  1961);  5  id.,  ao  3534  (Supp.  1969). 

In  this  case,  where  the  misleading  aspect  of  the  solicitation 
involved  failure  to  reveal  a  serious  confict  of  interest  on  the  part 
of  the  direcxcrs,  the  Court  of  Appeals  concluded  that  the  crucial 
question  in  determining  materiairfcy  "wias  "whether  the  minority 
shareholders  -s-ere  suScienxiy  alerted  to  the  board's  relationship 
to  their  adrersarv  to  be  on  their  guard."  403  F.  2d,  at  434.  An 
adequaxe  cscicsure  of  this  reiaticnsiiip  would  have  warned  the 
stockholders  to  give  more  careful  scrutiny  to  the  terms  of  the 
merger  than  they  might  to  one  recommended  by  an  entirely  dis- 
interested board.  Thus,  the  failure  to  make  such  a  disclosure  was 
found  to  be  a  material  defect  "as  a  matter  of  law,"  thwarting  the 
informed  decision  at  wiiich  the  statute  aims,  regardless  of  whether 
the  t^ms  of  the  merger  were  such  that  a  reasonable  stockholder 
would  have  approved  the  transaction  after  more  careful  analysis. 
See  also  Swcnson  v.  American  Consumer  Indvstries,  Inc.,  415  F.  2d 
1326  (C.-\.7thar.  1969). 
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of  whether  the  defect  actually  had  a  decisive  efifect  on 
the  voting.  Where  there  has  been  a  finding  of  mate- 
riality, a  shareholder  has  made  a  sufiBcient  showing  of 
causal  relationship  between  the  violation  and  the  injury 
for  which  he  seeks  redress  if,  as  here,  he  proves  that 
the  proxy  solicitation  itself,  rather  than  the  particular 
defect  in  the  solicitation  materials,  was  an  essential  link 
in  the  accomplishment  of  the  transaction.  This  objec- 
tive test  will  avoid  the  impracticalities  of  determining 
how  many  votes  were  affected,  and,  by  resolving  doubts 
in  favor  of  i;hose  the  statute  is  designed  to  protect,  will 
effectuate  the  congressional  policy  of  ensuring  that  the 
shareholders  are  able  to  make  an  informed  choice  when 
they  are  consulted  on  corporate  transactions.  Cf.  Union 
Pac.  R.  Co.  v.  Chicago  &  N.  W.  R.  Co.,  226  F.  Supp. 
400,  411  (D.  C.  N.  D.  111.  1964);  2  L.  Loss,  Securities 
Regulation  962  n.  411  (2d  ed.  1961);  5  id.,  at  2929-2930 
(Supp.   1969).^ 


^  We  need  not  decide  in  this  case  whether  causation  could  be 
shown  where  the  management  controls  a  sufficient  number  of 
shares  to  approve  the  transaction  without  any  votes  from  the 
minority.  Even  in  that  situation,  if  the  management  finds  it 
necessary  for  legal  or  practical  reasons  to  solicit  proxies  from 
minority  shareholders,  at  least  one  court  has  held  that  the  proxy 
solicitation  might  be  sufficiently  related  to  the  merger  to  satisfy 
the  causation  requirement,  see  Laurenzano  v.  Einbender,  264  F. 
Supp.  356  (D.  C.  E.  D.  N.  Y.  1966) ;  cf.  Sivanson  v.  American  Con- 
sumer Industries,  Inc.,  415  F.  2d  1326,  1331-1332  (C.  A.  7th  Cir. 
1969) ;  Eagle  v.  Horvath,  241  F.  Supp.  341,  344  (D.  C.  S.  D.  N.  Y. 
1965) ;  Glolnis,  Inc.  v.  Jaroff,  271  F.  Supp.  378,  381  (D.  C.  S.  D. 
N.  Y.  1%7) ;  Comment,  Shareholders'  Derivative  Suit  to  Enforce 
a  Corporate  Right  of  Action  Against  Directors  Under  SEC  Rule 
lOb-o,  114  U.  Pa.  L.  Rev.  578,  582  (1966).  But  see  Hoover 
V.  Allen,  241  F.  Supp.  213,  231-232  (D.  C.  S.  D.  N.  Y.  1965); 
Bamett  v.  AnacovAa  Co.,  238  F.  Supp.  766,  110-11^  (D.  C.  S.  D. 
N.  Y.  1965) ;  Rohbins  v.  Banner  Industries,  Inc.,  285  F.  Supp.  758, 
752-76:3  (D.  C.  S.  D.  N.  Y.  1966) .  See  generally  5  L.  Loss,  Securities 
Reg^jLlation  2933-2938  (Supp.  1969). 
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Ill 

Our  conclusion  that  petitioners  have  established  their 
case  by  showing  that  proxies  necessary  to  approval  of 
the  merger  were  obtained  by  means  of  a  materially  mis- 
leading solicitation  implies  nothing  about  the  form  of 
relief  to  which  they  may  be  entitled.  We  held  in  Borak 
that  upon  finding  a  \'iolation  the  courts  were  "to  be 
alert  to  provide  such  remedies  as  are  necessary  to  make 
effective  the  congressional  purpose,"  noting  specifically 
that  such  remedies  are  not  to  be  limited  to  prospective 
rehef.  377  U.  S.,  at  433,  434.  In  devising  retrospective 
rehef  for  violation  of  the  proxy  rules,  the  federal  courts 
should  consider  the  same  factors  that  would  govern 
the  relief  granted  for  any  similar  illegality  or  fraud. 
One  important  factor  may  be  the  fairness  of  the  terms 
of  the  merger.  Possible  forms  of  relief  will  include  set- 
ting aside  the  merger  or  granting  other  equitable  relief, 
but,  as  the  Court  of  Appeals  beiow  noted,  nothing  in 
the  statutory  policy  "requires  the  court  to  unscramble 
a  corporate  transaction  merely  because  a  violation  oc- 
curred." 403  F.  2d,  at  436.  In  selecting  a  remedy  the 
lower  courts  should  exercise  "  'the  sound  discretion  which 
guides  the  determinations  of  courts  of  equity,'  "  keeping 
in  mind  the  role  of  equity  as  "the  instrument  for  nice 
adjustment  and  reconciliation  between  the  public  interest 
and  private  needs  as  well  as  between  competing  private 
claims."  Hechi  Co.  v.  Bowles,  321  U.  S.  321,  329-330 
(1944),  quoting  from  Meredith  v.  Winter  Haven,  320 
U.  S.  228,  235  (1943). 

We  do  not  read  §  29  (b)  of  the  Act,^  which  declares 
contracts  made  in  violation  of  the  Act  or  a  rule  there- 


^  Section  29  ib)  provides  in  pertinent  part:  "Every  contract  made 
in  violation  of  any  provision  of  this  chapter  or  of  any  rule  or  regula- 
tion thereui^der  .  .  .  shall  be  void  (1)  as  regards  the  rights  of  any 
person  who,  in  -•.iolation  of  any  such  provision,  rule,  or  regulation, 
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under  "void  ...  as  regards  the  rights  of"  the  violator 
and  knowing  successors  in  interest,  as  requiring  that  the 
merger  be  set  aside  simply  because  the  merger  agreement 
is  a  "void"  contract.  This  language  establishes  that 
the  guilty  party  is  precluded  from  enforcing  the  contract 
against  an  unwilling  innocent  party/  but  it  does  not 
compel  the  conclusion  that  the  contract  is  a  nullity, 
creating  no  enforceable  rights  even  in  a  party  innocent 
of  the  violation.  The  lower  federal  courts  have  read 
§  29  (b),  which  has  counterparts  in  the  Holding  Company 
Act,  the  Investment  Company  Act,  and  the  Invest- 
ment Advisers  Act,^"  as  rendering  the  contract  merely 
voidable  at  the  option  of  the  innocent  party.  See,  e.  g., 
Greater  Iowa  Corp.  v.  McLendon,  378  F.  2d  783,  792 
(C.  A.  8th  Cir.  1967);  Royol  Air  Properties,  Inc.  v. 
Smith,  312  F.  2d  210,  213  (C.  A.  9th  Cir.  1962) ;  Bankers 
Life  <k  Cas.  Co.  v.  Bellanca  Corp.,  288  F.  2d  784,  787 
(C.  A.  7th  Cir.  1961);  Kamrn^ky  v.  Ahrams,  281  F. 
Supp.  501,  507  (D.  C.  S.  D.  X.  Y.  1968);  Maker  v. 
/.  R.  Williston  &  Beane,  Inc.,  2S0  F.  Supp.  133,  138-139 
(D.  C.  S.  D.  N.  Y.  1967) ;  ef.  Green  v.  Brown,  276  F. 
Supp.  753;  757  (D.  C.  S.  D.  X.  Y.  1967),  remanded  on 
other  grounds,  398  F.  2d  1W6  (C.  A.  2d  Cir.  1968) 
(Investment  Company  Act).      See  also  5  Loss,  supra, 


■^Hall  have  made  .  .  .  any  such  ccmtract,  and  (2)  as  regards  the 
rights  of  any  person  who,  not  beins-  a  party  to  such  contract,  shall 
have  aecxared  any  rigv.z  thereunder  vrixn.  actual  knowledge  of  the 
facts  by  reason  of  which  the  Tnakj-pg  ...  of  such  contract  was  in 
violatioD.  of  any  such  provision,  ruie.  or  regulation  .  .  .  ."  15 
U.  S.  C.  §  TSce  (b). 

^  See  Eastside  Church  of  Christ  r.  National  Plan,  Inc.,  391  F.  2d 
357,  362-363  fC.  A.  5th  Cir.  1965);  ci.  Goldstein  v.  Groesbeck,  142 
F.  2d  422.  426-i27  (C.  A.  2d  Cir.  1944). 

^■^See  Public  Utility  Holding  Company  Act  of  1935,  §  26(b), 
49  StaT,-  So6.  15  U.  S.  C.  §  r9z  (b)  :  Investment  Company  Act  of 
1940,  §47  ^b),  54  Stat.  S46,  15  U.  5,  C.  §  SOa-46  (b) ;  Investment 
Advisers  Act;  of  1940,  §  215  \o\  .54  Stat.  i56,  15  U.  S.  C.  §  SOb-15  (b). 


1292 

388  OCTOBER  TERM,  1969 

Opinion  of  the  Court  396  U.  S. 

at  2925-2926  (Supp.  1969) ;  6  id.,  at  3866.  This  inter- 
pretation is  eminently  sensible.  The  interests  of  the 
victim  are  sufficiently  protected  by  giving  him  the  right 
to  rescind;  to  regard  the  contract  as  void  where  he  has 
not  invoked  that  right  would  only  create  the  possibihty 
of  hardships  to  him  or  others  without  necessarily  advanc- 
ing the  statutory  pohcy  of  disclosure. 

The  United  States,  as  amicus  curiae,  points  out  that 
as  representatives  of  the  minority  shareholders,  peti- 
tioners are  not  parties  to  the  merger  agreement  and 
thus  do  not  enjoy  a  statutory  right  under  §  29  (b)  to 
set  it  aside."  Furthermore,  while  they  do  have  a  de- 
rivative right  to  invoke  Auto-Lite's  status  as  a  party 
to  the  agreement,  a  determination  of  what  relief  should 
be  granted  in  Auto-Lite's  name  must  hinge  on  whether 
setting  aside  the  merger  would  be  in  the  best  interests 
of  the  shareholders  as  a  whole.  In  short,  in  the  context 
of  a  suit  such  as  this  one,  §  29  (b)  leaves  the  matter  of 
relief  where  it  would  be  under  Borak  without  specific 
statutory  language — the  merger  should  be  set  aside  only 
if  a  court  of  equity  concludes,  from  all  the  circumstances, 
that  it  would  be  equitable  to  do  so.  Cf.  SEC  v.  National 
Securities,  Inc.,  393  U.  S.  453,  456,  463-464  (1969). 
'  Monetary  relief  will,  of  course,  also  be  a  possibility. 
Where  the  defect  in  the  proxy  solicitation  relates  to  the 
specific  terms  of  the  merger,  the  district  court  might 
appropriate!:/  order  an  accounting  to  ensure  that  the 
shareholders  receive  the  value  that  was  represented  as 
coming  to  them.     On  the  other  hand,  where,  as  here,  the 


^^  If  petitioners  had  submitted  their  ovm  proxies  in  favor  of 
the  merger  in  response  to  the  unlawful  solicitation,  as  it  does  not 
appear  they  did,  the  language  of  §  29  (b)  would  seem  to  give  them, 
as  innocent  parues  to  that  transaction,  a  right  to  rescind  their 
proxies.  But  it  is  clear  in  this  case,  where  petitioners'  combined 
holdings  ar^  only  600  shares,  that  such  rescission  would  not  affect 
the  authorization  of  the  merger. 
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misleading  aspect  of  the  solicitation  did  not  relate  to 
terms  of  the  merger,  monetary  relief  might  be  afforded . 
to  the  shareholders  only  if  the  merger  resulted  in  a  re- 
duction of  the  earnings  or  earnings  potential  of  their  hold- 
ings. In  short,  damages  should  be  recoverable  only 
to  the  extent  that  they  can  be  shown.  If  commingling, 
of  the  assets  and  operations  of  the  merged  companies 
makes  it  impossible  to  establish  direct  injury  from  the 
merger,  relief  might  be  predicated  on  a  determination  of 
the  fairness  of  the  terms  of  the  merger  at  the  time  it  was 
approved.  These  questions,  of  course,  are  for  decision 
in  the  first  Instance  by  the  District  Court  on  remand, 
and  our  singling  out  of  some  of  the  possibilities  is  not 
intended  to  exclude  others. 

IV 

Although  the  question  of  relief  must  await  further 
proceedings  in  the  District  Court,  our  conclusion  that  ■ 
petitioners  have  established  their  cause  of  action  indi- 
cates that  the  Court  of  Appeals  should  have  affirmed ., 
the  partial  summary  judgment  on  the  issue  of  Uability.^- 
The  result  would  have  been  not  only  that  respondents, 
rather  than  petitioners,  would  have  borne  the  costs  of 
the  appeal,  but  also,  we  think,  that  petitioners  would  have 
been  entitled  to  an  intenm  award  of  litigation  expenses 
and  reasonable  attorneys"  fees.  Cf.  Highway  Truck 
Drivers  Local  107  y.  Coheii,  220  F.  Supp.  735  (D.  C. 
E-  D.  Pa.  1963).  We  agree  with  the  position  taken  by 
petitioners,  and  by  the  L'liited  States  as  amums,  that 
petitioners,  who  have  established  a  violation  of  the 
securities   laws   by   their   corporation    and   its   officials, 


"  The  Court  of  Appeals  might  have  modified  the  judgment  of 
the  District  Court  to  the  extent  that  it  referred  the  issue  of  relief 
to  a  master  under  Fed.  Rule  Civ.  Proc.  53  (b).  The  Court  of 
Appeals'"  opinion  indicates  doubt  whether  the  referral  was  appro- 
pnate.  4^33  F.  2d,  at  436.     This  issue  is  not  before  us. 
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should  be  reimbursed  by  the  corporation  or  its  survivor 
for  the  costs  of  establishing  the  violation.'^ 

The  absence  of  express  statutory  authorization  for  an 
award  of  attorneys"  fees  in  a  suit  under  §  14  (a)  does 
not  preclude  such  an  award  in  cases  of  this  type.  In 
a  suit  by  stockholders  to  recover  short-swing  profits  for 
their  corporation  under  §  16  (b)  of  the  1934  Act,  the 
Court  of  Appeals  for  the  Second  Circuit  has  awarded 
attorneys'  fees  despite  the  lack  of  any  provision  for 
them  in  §  16  (b),  "on  the  theory  that  the  corporation 
which  has  received  the  benefit  of  the  attorney's  services 
should  pay  the  reasonable  value  thereof."  Smolowe  v. 
Delendo  Corp.,  136  F.  2d  231,  241  (C.  A.  2d  Cir.  1943). 
The  court  held  that  Congress'  inclusion  in  §§  9  (e)  and 
18  (a)  of  the  Act  of  express  provisions  for  recovery  of 
attorneys'  fees  in  certain  other  t>-pes  of  suits  '*  "does  not 
impinge  [upon]  the  result  we  reach  in  the  absence  of 
statute,  for  those  sections  merely  enforce  an  additional 
penalty  against  the  \\Tongdoer.''     Ibid. 

We  agree  with  the  Second  Circuiii  that  the  specific 
provisions  in  §§  9  (e)  and  IS  (a)  should  not  be  read  as 
denying  to  the  courts  the  power  to  award  counsel  fees 


'  1^  We  believe  thut  the  quesrlon  of  reimbursement  for  these  ex- 
penses has  a  suocientiy  cloee  rplaaonsmp  to  the  detertrunation  of 
what  constitutes  a  cause  of  action  under  §  14  ;a)  that  it  is  appro- 
priate for  decision  at  zzns  time.  The  Un-.ted  States  urges  the  Court 
to  consider  aiso  Vnether  petitioners  -^^^lil  be  entitled  to  recoup 
e.xpenses  reasonabiy  inctirred  in  funher  hdaration  on  the  question  of 
rehef.  We  are  urzed  to  hold  that  such  expenses  should  be  reim- 
bursed regardless  of  whether  petitioners  are  ultimately  successful 
m  obtaimng  signincant  relief.  However,  the  question  of  reimburse- 
ment for  furare  expenses  should  be  resolved  in  the  first  instance 
by  the  lower  courts  after  the  issue  of  relief  has  been  htigated  and 
a  record  has  been  esrablished  conoemmg  the  need  for  a  further 
award.     We  express  no  \iew  on  the  matter  at  this  juncture. 

-*  These  provisions  deal,  respectively,  with  manipulation  of  secu- 
riiv  prices  and  with  raisleading  sraxements  in  documents  filed  with 
the  Commission.     See  15  U.  S.  C.  §§  7Si  (e),  7Sr  (a). 
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in  suits  under  otiier  sections  of  the  Act  when  circum- 
stances make  such  an  award  appropriate,  any  more  than 
the  express  creation  by  those  sections  of  private  liabili- 
ties negates  the  possibihty  of  an  imphed  right  of  action 
under  §  14  (a).  The  remedial  provisions  of  the  1934 
Act  are  far  different  from  those  of  the  Lanham  Act, 
§  35,  60  Stat.  439,  15  U.  S.  C.  §  1117,  which  have  been 
held  to  preclude  an  award  of  attorneys'  fees  in  a  suit 
for  trademark  infringement.  Fleischmann  Corp.  v. 
Maier  Brewing  Co.,  386  U.  S.  714  (1967).  Since  Con- 
gress in  the  Lanham  Act  had  "meticulously  detailed  the 
remedies  available  to  a  plaintiff  who  proves  that  his  valid 
trademark  has  been  infringed,"  the  Court  in  Fleischmann 
concluded  that  the  express  remedial  provisions  were 
intended  "to  mark  the  boundaries  of  the  power  to 
award  monetary  relief  in  ca^es  arising  under  the  Act." 
386  U.  S.,  at  719,  721.  By  contrast,  we  cannot  fairly  infer 
from  the  Securities  Exchange  Act  of  1934  a  purpose  to 
circumscribe  the  courts'  power  to  grant  appropriate  reme- 
dies. Cf.  Bakery  Workers  Union  v.  Ratner,  118  U.  S. 
App.  D.  C.  269,  274-275.  33.5  F.  2d  691,  696-697  (1964). 
The  Act  makes  no  provision  for  private  recovery  for  a 
\aolation  of  §  14  (a),  other  than  the  declaration  of  "void- 
ness"  in  §  29  (h),  leaving  the  courts  with  the  task,  faced 
by  irds  Court  in  Barak,  of  deciding  whether  a  private 
right  of  action  should  be  implied.  The  courts  must 
similarly  determine  whether  the  special  circumstances 
exists  that  would  justify  an  award  of  attorneys'  fees, 
including  reasonable  expenses  of  litigation  other  than 
staiutory  costs.^^ 

While  the  general  American  rule  is  that  attorneys' 
fees  are  not  ordinarily  recoverable  as  costs,  both  the 
courts  and  Congress  have  developed  exceptions  to  this 
rule  for  situations  in  which   overriding   considerations 


^^  Cf.  Note,  Attorney's  Fees:   Where  Shall  the  Ultimate  Burden 
Lie?,  20  Vand.  L.  Rev.  1216,  1229  and  n.  68  (1%7). 
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indicate  the  need  for  such  a  recovery.''  A  primary  judge- 
created  exception  has  been  to  award  expenses  where  a 
plaintiff  haa  successfully  maintained  a  suit,  usually  on 
behalf  of  a  class,  that  benefits  a  group  of  others  in  the 
same  manner  as  himself.  See  Fleischmann  Corp.  v. 
Maier  Brewing  Co.,  386  U.  S.,  at  718-719.  To  allow 
the  others  to  obtain  full  benefit  from  the  plaintiff's  efforts 
without  contributing  equally  to  the  litigation  expenses 
would  be  to  enrich  the  others  unjustly  at  the  plaintiff's 
expense.  This  suit  presents  such  a  situation.  The  dis- 
semination of  misleading  proxy  solicitations  was  a  "de- 
ceit practiced  on  the  stockholders  as  a  group,"  /.  /.  Case 
Co.  V.  Borak,  377  V.  S.,  at  432,  and  the  expenses  of 
petitioners'  lawsuit  have  been  incurred  for  the  benefit 
of  the  corporation  and  the  other  shareholders. 

The  fact  that  this  suit  has  not  yet  produced,  and 
may  never  produce,  a  monetary  recovery  from  which  the 
fees  could  be  paid  does  not  preclude  an  award  based 
on  this  rationale.  Although  the  earliest  cases  recog- 
nizing a  right  to  reimbursement  involved  litigation  that 
had  produced  or  preserved  a  "common  fund"  for  the 
benefit  of  a  group,  nothing  in  these  cases  indicates  that 
the  suit  must  actually  bring  money  into  the  court  as 
a  prerequisite  to  the  court's  power  to  order  reimburse- 
ndent  of  expenses."     "[T]he  foundation  for  the  historic 


^^  Many  comioentators  have  argued  for  a  more  thoroughgoing 
abandonment  of  the  rule.  See,  e.  g.,  Ehrenrweig,  Reimbursement 
of  Counsel  Fees  and  the  Great  Society,  54  CaHf.  L.  Rev.  792  (1966)  ; 
Kuenzel,  The  Attorney's  Fee:  Why  Not  a  Cost  of  Litigation? 
49  Iowa  L.  Rev.  75  (1963) ;  McConnick,  Counsel  Fees  and  Other 
Expenses  of  Litigation  as  an  Element  of  Damages,  15  Minn.  L.  Rev. 
619  (1931) ;  Stoebuck,  Counsel  Fees  Included  m  Costs:  A  Logical 
Development,  3S  U.  Colo.  L.  Rev.  202  (1966) ;  Note,  supra,  n.  15. 

i^See  Trustees  v.  Greenough,  105  U.  S.  527,  531-537  (1882); 
Central  R.  R.  dc  Banking  Co.  v.  Pettzis,  113  U.  S.  116   (1885); 
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practice  of  grantirig  reimbursement  for  the  costs  of  Litiga- 
tion other  than  the  conventional  taxable  costs  is  part  of 
the  original  authority  of  the  chancellor  to  do  equity  in  a 
particular  situation."  Sprague  v.  Ticonic  Nat.  Bank,  307 
U.  S.  161,  166  (1939).  This  Court  in  Sprague  upheld  the 
District  Court's  power  to  grant  reimbursement  for  a 
plaintiff's  htigation  expenses  even  though  she  had  sued 
only  on  her  own  behalf  and  not  for  a  class,  because  her 
success  would  have  a  stare  decisis  effect  entithng  others  to 
recover  out  of  specific  assets  of  the  same  defendant.  Al- 
though those  others  were  not  parties  before  the  court, 
they  could  be  forced  to  contribute  to  the  costs  of  the 
suit  by  an  order  reimbursing  the  plaintiff  from  the  de- 
fendant's assets  out  of  which  their  recoveries  later  would 
have  to  come.  The  Court  observed  that  "the  absence 
of  an  avowed  class  suit  or  the  creation  of  a  fund,  as  it 
were,  through  stare  decisis  rather  than  through  a  decree — 
hardly  touch  [es]  the  power  of  equity  in  doing  justice  as 
between  a  party  and  the  beneficiaries  of  his  litigation." 
Id.,  at  167. 

Other  cases  have  departed  further  from  the  traditional 
metes  and  bounds  of  the  doct^rine,  to  permit  reimburse- 
ment in  cases  where  the  litisation  has  conferred  a  sub- 


Homstdn.  The  Comisei  Fee  in  Stcckholder's  Derivative  Suits,  39 
CoLL.  Rev.  7S4  (1939). 

Et?2i  in  die  origiitai  "fund"  case  in  this  Court,  it  was  recognized 
that  "dse  power  of  equity  to  award  fees  was  not  restricted  to  the 
court's  ability  to  provide  reimbursement  from  the  fund  itself:  "It 
would  be  very  hard  on  [the  successful  plaintiff]  to  turn  him  away 
wrLhc«T5  any  allowance  ....  It  would  not  only  be  unjust  to  him, 
bui  it  would  give  to  the  other  parties  entitled  to  participate  in 
the  benents  of  the  fund  an  unfair  advantage.  He  has  worked  for 
them  as  well  as  for  himself:  and  if  he  cannot  be  reimbursed  out 
of  the  rand  itself,  they  ought  to  contribute  their  due  proportion 
of  the  e.xpenses  which  he  has  fairly  incurred.  To  make  them  a 
charge  upon  the  fund  is  the  most  equitable  way  of  securing  such 
contribution.'"'    Trustees  v.  Greenoxtgh,  105  U.  S.,  at  532. 
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stantial  benefit  on  the  members  of  an  ascertainable  class, 
and  where  the  court's  jurisdiction  over  the  subject  matter 
of  the  suit  makes  possible  an  award  that  will  operate  to 
spread  the  costs  proportionately  among  them.  This  de- 
velopment has  been  most  pronounced  in  shareholders' 
derivative  actions,  where  the  courts  increasingly  have 
recognized  that  the  expenses  incurred  by  one  shareholder 
in  the  vindication  of  a  corporate  right  of  action  can  be 
spread  among  aU  shareholders  through  an  award  against 
the  corporation,  regardless  of  whether  an  actual  money 
recovery  has  been  obtained  in  the  corporation's  favor." 
For  example,  awards  have  been  sustained  in  suits  by 
stockholders  complaining  that  shares  of  their  corporation 
had  been  issued  wrongfully  for  an  inadequate  considera- 
tion.'® A  successful  suit  of  this  type,  resulting  in  can- 
cellation of  the  shares,  does  not  bring  a  fund  into  court 
or  add  to  the  assets  of  the  corporation,  but  it  does 
benefit  the  holders  of  the  remaining  shares  by  enhancing 
their  value.  Similarly,  holders  of  voting  trust  certifi- 
cates have  been  allowed  reimbursement  of  their  expenses 
from  the  corporation  where  they  succeeded  in  terminating 
the  voting  trust  and  obtaining  for  all  certificate  holders 
the  right  to  vote  their  shares.-"     In  these  cases  there 


IS  See,  e.  g^  Holthusen  v.  Edward  G.  Budd  Mfg.  Co.,  55  F.  Supp. 
945  (D.  C.  E.  D.  ?a.  1944);  Runsuick  v.  Floor,  116  Utah  91,  208 
P.  2d  948  (1949) :  cases  cited  n.  22,  injra.  See  generally  Hornstein, 
Legal  Therapeutics:  The  "Salvage"  Factor  in  Counsel  Fee  Awards, 
69  Harv.  L.  Eev.  658,  669-679  (1956);  Smith,  Recovery  of  Plain- 
tiff's Attorneys  Fees  in  Corporate  Litigation,  40  L.  A.  Bar  Bull. 
15  (1964). 

^^  Hartman  v.  Gatman  Gold  Mining  &  Milling  Co.,  22  Ariz.  476, 
198  P.  717  (1921);  Greenough  v.  Coeur  D'Alenes  Lead  Co.,  52 
Idaho  59l\  IS  ?.  2d  2S8  (1932);  cf.  Riverside  OiL  &  Refining  Co. 
V.  Lynch,  114  Okla.  198,  243  P.  967  (1925). 

20  AUen  V.  Chase  Nat.  Bank,  ISO  Misc.  259,  40  N.  Y.  S.  2d  245 
(Sup.  Ct.  !.943),  sequel  to  AUen  v.  Chase  Nat.  Bank,  178  Misc. 
536,  35  N.  Y.  S.  2d  95S  (Sup.  Ct.  1942). 
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was  a  "common  fund"  only  in  the  sense  that  the  court's 
jurisdiction  over  the  corporation  as  nominal  defendant 
made  it  possible  to  assess  fees  against  all  of  the  share- 
holders through  an  award  against  the  corporation/^ 

In  many  of  these  instances  the  benefit  conferred  is 
capable  of  expression  in  monetary  terms,  if  only  by 
estimating  the  increase  in  market  value  of  the  shares 
attributable  to  the  successful  litigation.  However,  an 
increasing  number  of  lower  courts  have  acknowledged 
that  a  corporation  may  receive  a  "substantial  benefit" 
from  a  derivative  suit,  justifying  an  award  of  counsel- 
fees,  regardless  of  whether  the  benefit  is  pecuniary  in 
nature."  A  leading  case  is  Bosch  v.  Meeker  Coopera- 
tive Light  &  Power  Assn.,  257  Minn.  362,  101  N.  W.  2d 
423  (1960),  in  which  a  stockholder  was  reimbursed  for 
his  expenses  in  obtaining  a  judicial  declaration  that  the 


-^  Cf.  Note,  Allowance  of  Counael  Fees  Out  of  a  "Fund  in 
Court":  The  New  Jersey  Experience,  17  Rutgers  L.  Rev.  634, 
638-643  (1963). 

--  See  Schechtman  v.  Wolfson,  244  F.  2d  537,  540  (C.  A.  2d  Cir. 
1957) ;  Grant  v.  Hartman  Ranch  Co.,  193  Cal.  App.  2d  497,  14  Cal. 
Rptr.  531  (1961);  Treves  v.  Servel,  Inc.,  38  Del.  Ch.  483,  154  A. 
2d  188  (Dei.  Sup.  Ct.  1959) ;  Saks  v.  Gamble,  38  Del.  Ch.  504,  154 
A.  2d  757  (1958) ;  Yap  v.  Wah  Yen  Ki  Tuk  Tsen  Nin  Hue,  43  Haw. 
37,  42  (19-58);  Berger  v.  Amana  Society,  253  Iowa  378,  387,  111 
N.  W.  2d  7-53,  758  (1962);  Bosch  v.  Meeker  Cooperative  Light 
&  Po^cer  Assn..  257  Minn.  362,  101  N.  W.  2d  423  (1960); 
Eisenberg  v.  Central  Zone  Property  Corp.,  1  App.  Div.  2d  353,  149 
N.  Y.  S.  2d  840  (Sup.  Ct.  1956),  aft'd  per  curiam,  3  N.  Y.  2d  729, 
143  N.  E.  2d  516  (1957) ;  Martin  Foundation  v.  Phillip-Jones  Corp., 
2&3  App.  Div.  729,  127  N.  Y.  S.  2d  649  (Sup.  Ct.  1954) ;  Ahrams  v. 
Textile  Realty  Corp.,  197  Misc.  25,  93  N.  Y.  S.  2d  808  (Sup.  Ct. 
1949);  97  X.  Y.  3.  2d  492  (op.  of  Referee);  Long  Park,  Inc.  v. 
Tr'mton-Xew  Brunswick  Theatres  Co.,  274  App.  Div.  988,  84 
N.  Y.  S.  2d  4-S2  (Sup.  Ct.  194.Sj.  aS'd  per  curiam,  299  N.  Y.  718, 
87  \.  E.  2d  126  (1949);  Smith,  supra,  n.  18;  Shareholder  Suits: 
Pecuniar.'  Benefit  Unnecessary  for  Counsel  Fee  Award,  13  Stan.  L. 
Rev.  146  (i960). 
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election   of   certain   of   the   corporation's   directors   was 
invalid.     The  Supreme  Court  of  Minnesota  stated: 

""Where  an  action  by  a  stockholder  results  in  a  sub- 
stantial benefit  to  a  corporation  he  should  recover 
his  costs  and  expenses.  ...  [A]  substantial  bene- 
fit must  be  something  more  than  technical  in  its 
consequence  and  be  one  that  accomphshes  a  result 
which  corrects  or  prevents  an  abuse  which  would  be 
prejudicial  to  the  rights  and  interests  of  the  cor- 
poration or  affect  the  enjoyment  or  protection  of 
an  essential  right  to  the  stockholder's  interest."  Id., 
at  366-367,  101  N.  W.  2d,  at  426-427. 

In  many  suits  under  §  14  (a),  particularly  where  the 
violation  does  not  relate  to  the  terms  of  the  transaction 
for  which  proxies  are  sohcited,  it  may  be  impossible 
to  assign  monetary  value  to  the  benefit.  Nevertheless, 
the  stress  placed  by  Congress  on  the  importance  of  fair 
and  informed  corporate  su5rage  leads  to  the  conclusion 
that,  in  vindicating  the  statutory  poUcy,  petitioners  have 
rendered  a  substantial  service  to  the  corporation  and  its 
shareholders.  Cf.  Bakery  Workers  Union  v.  Ratner,  118 
U.  S.  App.  D.  C.  269,  274,  335  F.  2d  691,  696  (1964). 
Whether  petitioners  are  successful  in  showing  a  need  for 
significant  rehef  may  be  a  factor  in  determining  whether 
a  further  award  should  later  be  made.  But  regardless  of 
the  relief  granted,  private  stockholders'  actions  of  this 
sort  "involve  corporate  therapeutics,"  "^  and  furnish  a 
benefit  to  aU  shareholders  by  providing  an  important 
means  of  enforcement  of  the  proxy  statute.-^  To  award 
attorneys''  fees  in  such  a  suit  to  a  plaintiff  who  has  suc- 
ceeded in  establishing  a  cause  of  action  is  not  to  saddle 
the  unsuccessful  party  with  ihe  expenses  but  to  impose 

23  Mzcrphy  v.  North  American  Light  &.  Power  Co.,  33  F.  Supp.  567, 
570  (D.  C.3.  D.  N.  Y.  1940). 
^  Cf.  Homsteia,  sn-pra,  n.  IS,  at  559,  662-663. 
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them  on  the  class  that  has  benefited  from  them  and  that 
would  have  had  to  pay  them  had  it  brought  the  suit. 

For  the  foregoing  reasons  we  conclude  that  the  judg- 
ment of  the  Court  of  Appeals  should  be  var:ated  and 
the  case  remanded  to  that  court  for  further  proceed- 
ings consistent  with  this  opinion. 

It  is  so  ordered. 

Mr.  Justice  Black,  concurring  in  part  and  dissenting 
in  part. 

I  substantially  agree  with  Parts  II  and  III  of  the 
Court's  opinion  holding  that  these  stockholders  have 
sufficiently  proved  a  violation  of  §  14  (a)  of  the  Securities 
Exchange  Act  of  1934  and  are  thus  entitled  to  re- 
cover whatever  damages  they  have  suffered  as  a  result 
of  the  misleading  corporate  statements,  or  perhaps  to'  an 
equitable  setting  aside  of  the  merger  itself.  I  do  not 
agree,  however,  to  what  appears  to  be  the  holding  in 
Part  IV  that  stockholders  who  hire  lawyers  to  prosecute 
their  claims  in  such  a  case  can  recover  attorneys'  fees 
in  the  absence  of  a  valid  contractual  agreement  so  pro- 
viding or  an  explicit  statute  creating  such  a  right  of 
recovery.  The  courts  are  interpreters,  not  creators,  of 
legal  rights  to  recover  and  if  there  is  a  need  for  recovery 
of  attorneys'  fees  to  effectuate  the  policies  of  the  Act 
here  involved,  that  need  should  in  my  judgment  be  met 
by  Congress,  not  by  this  Court. 
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DEBORAH  A.  XOHTHCROSS  kt  al.  v.  BOARD  OF 

EDUCATION  OF  THE  MEMPHIS  CITY 

.SCHOOLS  KT  AL. 

ON     PETITION     FOH     WHIT    OF    CKKTIOHaKI    TO    THE    UNITED 
STATES    COrUT    UK    APPEALS    EOH    THE    SIXTH    CIRCUIT 

X(i,    7'J-li<>4       Decided    .hiiie   4,    I'J7o 

Peb  Curiam, 

This  case  presents  the  questK^n  ot  ti..-  pi-opricty.  uiuler 
§  718  of  the  Emergoney  Schojul  Aui  Act  of  b>72.  8(5  Stat. 
235.  of  a  denial  of  costs  aiKj  attorneys'  fees  to  the  suc- 
cessful plaintiffs  HI  this  htij^ation  anned  at  desegregating 
the  public  schools  of  Menij)his.  Tennessee      Section  718, 
which   became  effective  on  July    1     IV'72.   provides  tliat 
■'[ulpon   the  entry  of  a  final   order   i)y   a   court   of   the 
United  States  against  a  local  ('(hicational  agency,  a  State 
(or  any  agency   tluM-eofi.  or   the    Tnitcd   >tatcs   (or  an\' 
agency  thereof),'    ni  any  action  secknig  to  redress  illegal 
or  unconstitutional  dl^crlJnlnatlon   with   respect    to  "cie- 
tncntary  ainl  secondary  etlucation,  liie  court,  in  if,-  discic- 
tion.  upon  a  hndmg  that  the  procetMlings  were  necessary 
to    bring   abotit    compliance,    may    allow    the    prevailing 
party,  other  than  the  I'nited  States,  a  reasonable  attor- 
ney's fee  as  part  (jf  the  costs.        In  tlut^  case,  the  liiited 
States   Court    of   Appeals    for    the   Sixth    Circuit    denied 
petitioners"  motion  for  an  award  of  costs  and  attorneys 
fees.     The  Court  ot  Appeals  did  not.  however,  state  rea- 
sons for  the  denial   and  it   is  therefore  not   possible  for 
this  Court   to  deteiinine  whether  the  Court   of  Appeals 
applied  the  proper  standard  m  reaching  this  result.' 


'  Ret:i)ond('ii1.<  >U}i;p;f'si   iliat   iH'lilioners    inotion  lor  cdsi-  and  atioi- 
novs'  fees  mmlii   Ii.-ive  l»eeii  denied  due  to  uiitmielmos       Altlioiiiih  U 
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Section  718  tracks  the  vvorcliug-  of  ^^  204  (b)  of  the  Civil 
Rights  Act  of  1964,  42  V.  S.  C.  ii  2000a,-3  (b),  which  pro- 
vides that,  ill  an  action  seeking  to  enforce  Title  II  of 
that  Act,  "the  conrt,  in   its  discretion,  may  allow  the 
prevailing  party,  other  than  the  Ignited  States,  a  rea- 
sonable attorney's  fee   as   i)art   of   the  costs.   ..."     In 
Neinnan  v.  Piggw  Park  Enterprises,  Inc.,  390  V.  S.  400 
(1968).  we  held  that,  under  ^^  204  (b),  "one  who  succeeds 
in  obtaining  an  injunction   under  that  Title  should  or- 
dinarily   recover    an    attorney's    fee    unless    special    cir- 
cumstances would  render  such  an  award  unjust.'"     Id., 
at  402.     The  similarity  of  language  in  ^  718  and  ^  204  (b) 
is,  of  course,  a  strong  indication  that  the  two  statutes 
should  be  interpreted  pan  pass^l.     Moreover,  "the  two 
provisions  share  a  common  raison  d'etre.     The  plaintiffs 
in  school  cases  are  'i)rivate  attorneys  general'  vimhcaimg 
national   policy  m   ttie  same  sense   as  are   |)lamtiffs   m 
Title  II  actions.     The  enactment  of  Doth  provisions  was 
for  the  same  purpose — 'to  encourage  mdi  vidua  Is  mjured 
by  racial   discrimination   to  seek  judicial  relief.   .   .   .'  ■' 
Johnson  v.  Cofnbs, F.  2d , (CA5  1972),  quot- 
ing Xeirmwi  v.  Piggie  Park  Enterprises,  Inc..  supra,  at 
402.     We  tiieretore  conclude  that,  as  witli   i^204(b;.  it 
other  requirements  of  j^  718  are  satistieMl,  liic-  successtul 
plaintiff  "should  ordinarily  recover  an  attorney  s  tee  un- 
less special  circumstances  would   reiider  such  an  award 
unjust.'       Since    it    is   impossible    for    us    to   determine 
whether  the  Court  of  Appeals  api)lied  this  standard  and. 
if  so,  whether  it  did  so  correctly,  we  grant  the  ))etition  for 
certiorari,  vacate  the  judgment  below  insofar  as  it  relates 
to  the  denial  of  costs  and  attorneys'  fees,  and  remand  to 
the  Court  of  Appeals  for  further  proceedings  consistent 

is   clear   thai    the  pciinoii.-    lor    relicaniijj    en    banc    were   drilled    as 

uutimeK-,   there   is  no   indication   that   the   bill   of  costs  was  hh'd   out 

of    Time.    Of    that  costs    and    attorne\'>    fees    \vere    denied    for    llial 
t'easoii 
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with  this  opinion.'  See  Taylor  v.  McKeithen,  407 
U.  vS.  191  (1972);  cf.  Calijornia  v.  Krivda,  409  U.  S.  33 
(1972). 

Mk.  Justice  Marshall  did  not  participate  in  the  con- 
sideration or  dii?i)osition  of  tliis  case. 


-  We  need  not.  and  tluTclorc  do  not,  decide  whetlier  §  71S  authorizes 
an  award  of  attornoy,<'  foe.s  insofar  as  those  expenses  were  incurred 
prior  to  the  date  that  that  section  came  into  effect.  We  also  do  not 
decide  whether,  and  under  what  circumstances,  an  award  of  attor- 
neys' fees  is  permissible  in  suits  brought  under  4"J  V .  8.  C.  §  198.3  in 
the  absence  of  specific  statutor>-  authorization  for  such  an  award. 
Sec  Knuiht  v.  Aunello,  453  F  2d  <s52.  (CAl  1972):  Lee  v.  Southen, 
Home  Sites  Corp.,  444  F   2d  143  (CAo  1971). 
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No.  72-630.    Argued  March  21,  1973— Decided  May  21,  1973 

Respondent,  e.xpelled  from  his  union  for  deliberate  and  malicious 
vilification  of  iinion  management  following  his  resolutions  un- 
successfully condemning  that  management's  alleged  undemocratic 
actions  and  shortsighted  policies,  regained  his  union  membership 
in  a  suit  under  §  102  of  the  Labor-Management  Reporting  and 
Bisclosure  Act  (LMRDA)  and  was  awarded  85,500  in  legal  fees. 
The  Court  of  Appeals  affirmed.    Held: 

1.  PvSspondent's  suit  under  §  102  of  the  LMRDA  vindicated 
net  oniv  his  own  rights  of  free  speech  guaranteed  by  the  statute 
bti:  furthered  the  interests  of  the  imion  and  its  members  as  weU. 
As  a  result,  the  award  to  respondent  of  attorneys'  fees  under 
these  circumstances  comported  with  the  trial  court's  inherent 
equitable  power  of  making  such  an  award  whenever  "overriding 
considerations  indicate  the  need  for  such  a  recover^-."  Mills  v. 
Electric  A^Uo-Lite  Co.,  396  U.  S.  375,  391-392.    Pp.  4-9. 

2.  The  allowance  of  counsel  fees  to  the  successful  plaintifit  in 
a  suit  brought  under  §  102  is  not  precluded  by  that  statutory 
pro\ision  and,  mdeed,  is  supponed  by  the  legislative  history  of 
the  LMRDA.    Pp.  9-14. 

3.  I'nder  all  the  facts  of  the  case,  the  District  Court  did  not 

1 
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abuse    its    discretion    in    awarding    counsel    fees    to    respondent. 
Pp.  14-15. 
462  F.  2d  777.  affirmed. 

Brenn'an.  J.,  delrvered  the  opinion  of  the  Court,  in  which  Brr.GER, 
C.  J.,  and  DorGi_\5.  Stfwart,  Bi^^ckmux,,  and  Powell,  JJ..  joined. 
White,  J.,  nied  a  dissenting  opinion,  in  which  Rehnquist.  J.,  joined, 
po.^t.  p.  16.  ^L^^HALL.  J.,  took  no  part  in  the  consideration  or 
decision  of  the  case. 

Howard  Schulman  argued  the  cause  and  filed  a  brief 
for  petitioners. 

Burton  H.  Hall  argued  the  cause  and  filed  a  brief  for 
respondent.* 

Mr.  .Justice  Brenxax  delivered  the  opinion  of  the 
Court. 

This  case  requires  us  to  consider  the  propriety  of  an 
award  of  counsel  fees  to  a  successful  plaintiff  in  a  suit 
brought  under  |  102  of  the  Labor-Management  Report- 
ing and  Disclosure  Act  of  1959.  73  Stat.  523,  29  U.  S.  C. 
§  412.^  On  August  6.  1962.  at  a  regular  meeting  of  the 
membership  of  petitioner  Seafarers  International  Union 
of  Xorth  .America — Atlantic.  Gulf.  Lakes  and  Inland 
Waters  District,  respondent  introduced  a  set  of  resolu- 
tions alleging  various  instances  of  undemocratic  actions 
and  shortsighted  policies  on  the  part  of  union  officers. 


*y.  Albert  Ti'-yl^  Laurence  Gold,  and  Thomas  E.  Harris  filed  a 
brief  for  the  Amerxcan  Federation  of  Labor  and  Congress  of  In- 
dustrial Orgairizatior&  as  amicus  curiae  urging  reversal. 

Melvin  L.  W-jdf  and  Sanjord  J.  Rosen  &ed.  a  brief  for  the  American 
Civil  Liberties  L'nion  as  amicus  curiae  urging  affirmance. 

^  Section  102  of  the  Act,  29  U.  S.  C.  §  412,  pro\ides  in  pertinent 
part: 

■'Any  person  whose  rights  secured  by  the  pro\'isions  of  this  sub- 
chapter have  been,  infringed  by  any  '.-iolation  of  this  subchapter  may 
bring  a  civil  action  in  a  district  court  of  the  United  States  for  such 
relief  (including  injiinctions)  as  mav  be  appropriate." 
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The  resolutions  were  defeated  and.  on  November  26,  1962. 
respondent  was  expelled  from  the.  union  on  the  ground 
that  his  presentation  of  the  resolutions  violated  a  union 
rule  proscribing  ''deliberate  or  malicious  vilification  with 
regard  to  the  execution  or  the  duties  of  any  office  or  job." 
After  exhausting  his  intra-union  remedies,  respondent 
filed  this  suit  under  §  102  of  the  LMRDA,  claiming  that 
his  expulsion  under  these  circumstances  violated  his  right 
of  free  speech  a^  secured  by  §  101  (a)(2)  of  the  Act,  29 
U.  S.  C.  ^411  (a) (2).^ 

On  May  27,  1964.  the  United  States  District  Court  for 
the  Eastern  District  of  New  York  issued  a  temporary 
injunction  restoring  respondent's  membership  in  the 
union,  and  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  affirmed.  339  F.  2d  881  (1965).  Some 
five  years  later,  the  case  came  on  for  trial  and  the  Dis- 
trict Court,  finding  a  violation  of  respondent's  rights 
under  §  101  (a)(2),  ordered  him  permanently  reinstated 
to  membership  in  the  union  and,  although  denjang  re- 
spondent's damages  claims.^  granted  him  counsel  fees  in 
the  sum  of  85,500  against  the  union.     The  Court  of 


-  Secrion  101  (a)  (2)  of  the  Act.  29  U.  S.  C.  §  411  (a)  (2),  provides: 
■'Even.-  member  of  any  labor  organization  shaU  have  the  right  to 
meet  and  assemble  freely  with  other  members;  and  to  express  any 
\ietv5,  arzumems,  or  opinions:  and  to  express  at  meetings  of  the 
labor  organization  his  viev^s,  upon  candidates  in  an  election  of  the 
labor  organization  or  upon  any  brisiness  properly  before  the  meeting, 
5"::o;e:-x  :o  the  organizations  established  and  reasonable  rules  per- 
•  arming  'o  the  conduct  of  meetings:  Provided,  That  nothing  herein 
iiiail  re  construed  to  impair  the  nght  of  a  labor  organization  to 
adopt  and  em'orce  reasonable  rules  as  to  the  responsibility, of  every 
memoer  toward  the  organization  as  an  institution  and  to  his  refrain- 
mz  from  conduct  that  would  interfere  with  its  performance  of  its 
legal  or  contractual  obligations.'' 

'In  Its  unreported  opinion,  the  District  Court  found  that  re- 
rrpondent  "suSered  no  loss  of  wages  as  a  result  of  his  expulsion  from 
-he  union."    And  although  respondent  '"was  deprived  of  his  right 
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Appeals  affirmed  in  all  respects,  462  F.  2d  777  (1972). 
We  granted  certiorari  limited  to  the  questions  whether 
(1)  an  award  of  attorneys'  fees  is  permissible  under 
§  102  of  the  LMRDA,  and  (2)  if  so,  whether  such  an 
award  under  the  facts  of  this  case  constituted  an  abuse 
of  the  District  Court's  discretion.  409  U.  S.  1074.  We 
afiirm. 

I 

Although  the  traditional  American  *  rule  ordinarily 
disfavors  the  allowance  of  attorneys'  fees  in  the  absence 
of  statutory  '  or  contractual  authorization,  ®  federal  courts, 


to  attend  meetings,  and  run-  for  union  office"  during  the  period  of 
his  expulsion,  the  District  Court  concluded  that  "[t]he  record  is 
barren  of  any  proof  on  which  the  court  might  make  a  determination 
of  the  value  of  [these  rights]."  Finally,  the  court  denied  respond- 
ent's claim  for  punitive  damages  on  the  ground  that  the  union's 
decision  to  expel  respondent  was  motivated  neither  by  malice  nor 
bad  faith. 

*  The  American  rule,  it  might  be  noted,  is  more  restrictive  than 
the  general  rule  that  prevails  in  most  other  nations.  See,  e.  g., 
Ehrenzweig,  Reimbursement  of  Counsel  Fees  and  the  Great  Society, 
54  Calif.  L.  Rev.  792,  793  (1966).  Many  commentators  have  argued 
for  a  "liberalization"  of  the  American  rule.  See,  e.  g.,  Stoebuck, 
Counsel  Fees  Included  in  Costs:  A  Logical  Development,  38  U.  Colo. 
L».  Rev.  202  (1966):  Ehrenzweig,  supra;  Kuenzel,  The  Attorney's 
Fee:  Why  Not  a  Cost  of  Litigation?,  49  Iowa  L.  Rev.  75  (1963); 
McCormick,  Counsel  Fees  and  Other  Kxpenses  of  Litigation  as  an 
Element  of  Damages,  15  Minn.  L.  Rev.  619  (1931);  Comment,  The 
Allocation  of  Attorney's  Fees  After  Mills  v.  Electric  Auto-Lite  Co., 
38  U.  Chi.  L.  Rev.  316  (1971);  Note,  Attorney's  Fees:  Where  Shall 
the  Ultimate  Burden  Lie?,  20  Vand.  L.  Rev.  1216  (1967). 

=  See,  e.  g.,  Ckvton  Act,  §4,  38  Stat.  731,   15  U.  S.  C.   §15 
Communications  Act  of  1934,  §  206,  48  Stat.  1072,  47  U.  S.  C.  §  206 
Interstate  Commerce  Act,  §  16,  34  Stat.  590,  49  U.  S.  C.  §  16  (2) 
Securities  Exchange  Act  of  1934,  §§9  (e),  18  (a),  48  Stat.  890,  897, 
15  U.  S.  C.  §§7Si  (e),  7Sr  (a). 

^See,  e.  g..  Fleischmann  Distilling  Corp.  v.  Maier  Brewing  Co., 
386  U.  S.  714,  717  (1967):  Hauenstein  v.  Lynham,  100  U.  S.  483 
(1880);  Day  v.  Woodworth,  13  How.  363  (1852). 
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in  the  exercise  of  their  equitable  powers,  may  award 
attorneys'  fees  when  the  interests  of  justice  so  require. 
Indeed,  the  power  to  award  such  fees  ''is  part  of  the 
original  authority  of  the  chancellor  to  do  equity  in  a  ^ 
particular  situation."  Sprague  v.  Ticonic  National  Bank, 
307  U.  S.  161.  166  (1939),  and  federal  courts  do  not  hesi- 
tate to  exercise  this  inherent  equitable  power  whenever 
"overriding  considerations  indicate  the  need  for  such  a  re- 
covery." Mills  v.  Electric  Auto-Lite  Co.,  396  U.  S.  375, 
391-392  (1970) ;  see  Fleischmann  Distilling  Corp.  v.  Maier 
Brewing  Co.,  386  U.  S.  714,  718  (1967). 

Thus,  it  is  unquestioned  that  a  federal  court  may  award 
counsel  fees  to  a  successful  party  when  his  opponent 
has  acted  "in  bad  faith,  vexatiously,  wantonly,  or  for 
oppressive  reasons."  6  J.  Moore,  Federal  Practice 
^54.77  [2].  p.  1709  (2d  ed.  1972) ;  see,  e.  g.,  Newman  v. 
Piggie  Park  Enterprises,  Inc.,  390  U.  S.  400,  402  n.  4 
(1968) ;  Vaughan  v.  Atkinson,  369  U.  S.  527  (1962) ;  Bell 
v.  School  Bd.  of  Powhatan  County,  321  F.  2d  494  (CA4 
1963) ;  Rolax  v.  Atlantic  Coast  Line  R.  Co.,  186  F.  2d 
473  (CA4  1951).  In  this  class  of  cases,  the  underlying 
rationale  of  "fee  shifting"  is,  of  course,  punitive,  and  the 
essential  element  in  triggering  the  award  of  fees  is  there- 
fore the  existence  of  "bad  faith"  on  the  part  of  the 
unsuccessful  litigant. 

Another  established  exception  involves  cases  in  which 
the  plaintiff's  successful  litigation  confers  "a  substantial 
benefit  on  the  members  of  an  ascertainable  class,  and 
where  the  court's  jurisdiction  over  the  subject  matter  of 
the  suit  makes  possible  an  award  that  will  operate  to 
spread  the  costs  proportionately  among  them."  Mills  v. 
Electric  Auto-Lite,  supra,  at  393-394.'     "Fee  shifting" 

"  Tnis  exception  has  its  origrins  in  the  ''common  fimd"  cases,  which 
have  traditionally  awarded  attorneys'  fees  to  the  successful  plaintiff 
when  his  representative  action  creates  or  traces  a  "common  fund," 
the  economic  benefit  of  which  is  shared  by  all  members  of  the  class. 
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is  justified  in  these  cases,  not  because  of  any  "bad  faith" 
of  the  defendant  but.  rather,  because  "[t]o  allow  the 
others  to  obtain  full  benefit  from  the  plaintiff's  efforts 
without  contributing  equally,  to  the  litigation  expenses 
would  be  to  enrich  the  others  unjustly  at  the  plaintiff's 
expense."  Id.,  at  392;  see  also  Fleischmann  Distilling 
Corp.  V.  Maier  Breiuing  Co.,  supra,  at  719;  Trustees  v. 
Greenough,  105  U.  S.  527,  532  (1882).  Thus,  in  Mills 
V.  Electric  Auto-Lite  Co.,  supra,  we  approved  an  award 
of  attornevs'  fees  to  successful  shareholder  plaintiffs  in 


See,  e.  g.,  Central  Railroad  &  Banking  Co.  v.  Pettus,  113  U.  S.  116 
(18So):  Trustees  v.  Greenough,  105  U.  S.  527  (1SS2).  In  Sprague 
V.  Ticonic  Xational  Bank,  307  U.  S.  161  (1939 J,  the  rationale  of  these 
cases  wai  extended  to  authorize  an  award  of  attorneys"  fees  to  a  suc- 
cessful plaintiff  who,  although  suing  on  her  own  behalf  rather  than  as 
represeniaxive  of  a  class,  nevertheless  established  the  right  of  others 
to  recover  out  of  specific  assets  of  the  same  defendant  through  the 
operation  of  stare  decisis.  In  reaching  this  result,  the  Court  ex- 
plained that  the  beneficiaries  of  the  piamtm's  litigation  could  be 
made  to  contribute  to  the  costs  of  the  suit  by  an  order  reimbursing 
the  plaintiff  out  of  the  defendant's  assets  from  which  the  beneficiaries 
eventually  would  recover.  Finally,  in  -MilIs  v.  Electric  Auto-Lite 
Co.,  396  U.  S.  375  (1970),  we  held  that  the  rationale  of  these  cases 
must  logically  extend,  not  only  to  iitigaticn  ihiat  confers  a  monetary 
benefit  on  others,  but  also  to  litigation  "'  -which  corrects  or  prevents 
an  abuse  which  would  be  prejudicial  to  the  rights  and  interests' " 
of  those  others.  Id.,  at  396,  quoting  Bosch  v.  Meeker  Cooperative 
Light  d-  Porrer  Assn„  257  Minn.  362.  36(>-^^67,  101  X.  W.  2d  423, 
427  (1960). 

Citing  our  dee-^ons  in  Mills,  supra,  and  Xe-wman  v.  Piggie  Park 
Enterprhe.f.  Ircc..  -iSO  U.  S.  40Cf  vl96S».  .respondent  contends  that 
the  award  of  arromeys''  fees  in  this  case  might  also  be  justified  on  the 
ground  that,  by  successf'^illy  prosecuting  this  litigation,  respondent 
acted  as  a  "'private  attorney  general,'  \-indicating  a  policy  that 
Congress  considered  of  the  highest  priority."  Id.,  at  402.  See  also 
Knight  v.  Auciello.  4oS  F.  2d  S52  (C-\l  1972) ;  Lee  v.  Southern  Home 
S^tes  Corp..  444-  F.  2d  143  (CA5  1971).  In  light  of  our  conchision 
with  respe^rt  to  the  "common  benefit '  rationale,  however,  we  have 
no  occasion  to  consider  that  question. 
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a  suit  brought  to  set  aside  a  corporate  merger  accom- 
plished through  the  use  of  a  misleading  proxy  state- 
ment in  violation  of  §  14  (a)  of  the  Securities  Exchange 
Act  of  1934.  48  Stat.  895.  15  U.  S.  C.  §  7Sn  (a).  In  reach- 
ing this  result,  we  reasoned  that,  since  the  dissemination 
of  misleading  proxy  solicitations  jeopardized  important 
interests  of  both  the  corporation  and  "  'the  stockholders 
as  a  group.' '" '  the  successful  enforcement  of  the  statutory 
pohcy  necessarily  "rendered  a  substantial  service  to  the 
corporation  and  its  shareholders."  Mills  v.  Electric  Auto- 
Lite  Co.,  supra,  at  396.  Under  these  circumstances,  re- 
imbursement of  the  plaintiffs'  attorneys'  fees  out  of  the 
corporate  treasury  simply  shifted  the  costs  of  litigation 
to  "the  class  that  has  benefited  from  them  and  that  would 
have  had  to  pay  them  had  it  brought  the  suit."  Id., 
Sit  397. 

The  instant  case  is  clearly  governed  by  this  aspect 
of  Mills.  The  Labor-Management  Reporting  and  Dis- 
closure Act  of  1959  was  based,  in  part,  on  a  congressional 
finding  "from  recent  investigations  in  the  labor  and 
management  fields,  that  there  have  been  a  number  of 
instances  of  breadi  of  trust,  corruption,  disregard  of 
the  rights  of  individuai  employees,  and  other  failures 
to  observe  high  standards  of  responsibility  and  ethical 
conduct  .  .  .  ."  29  U.  S.  C.  §401  (b).  In  an  effort 
to  eliminate  these  abuses.  Congress  recognized  that  it 
was  imperative  that  aii  union  members  be  guaranteed 
at  leasz  "minimum  standards  of  democratic  proc- 
ess. .  .  .•-" '  Thus.  Title  I "  of  the  LMRDA— the  "Bill 
of  Right-s  of  Members  of  Labor  Organizations" — was 
specifically  designed  to  promote  the  "full  and  active  par- 

^  Mills  V.  Electric  Auto-Lite  Co.,  supra,  at  392,  quoting  J.  I.  Case 
Co.  V.  Borak,  377  U.  S.  426,  432  (1964). 
■'  10-5  Cong.  Rec.  6471  (1959)  (Sen.  McCleUan). 
-^29  U.  S.  C.  § §411-415. 
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ticipation  by  the  rank  and  file  in  the  affairs  of  the 
union,"  "  and,  as  the  Court  of  Appeals  noted,  the  rights 
enumerated  in  Title  I  ^^  were  deemed  "vital  to  the  in- 
dependence of  the  membership  and  the  effective  and  fair 
operation  of  the  union  as  the  representative  of  its  mem- 
bership." 462  F.  2d,  at  780.  See  also  International  Assn. 
of  Machinists  v.  Nix,  415  F.  2d  212  (CA5  1969) ;  Salz- 
handler  v.  Cajmto,  316  F.  2d  445  (CA2  1963). 

Viewed  in  this  context,  there  can  be  no  doubt  that,  by 
vindicating  his  own  right  of  free  speech  guaranteed  by 
§  101  (a)(2)  of  Title  I  of  the  LMRDA,  respondent  nec- 
essarily rendered  a  substantial  service  to  his  union  as  an 
institution  and  to  all  of  its  members.  When  a  union 
member  is  disciplined  for  the  exercise  of  any  of  the  rights 
protected  by  Title  I,  the  rights  of  all  members  of  the 
union  are  threatened.  And,  by  vindicating  his  own  right, 
the  successful  litigant  dispels  the  "chill"  cast  upon  the 
rights  of  others.  Indeed,  to  the  extent  that  such  law- 
suits contribute  to  the  preservation  of  union  democracy, 
they  frequently  prove  beneficial  "not  only  in  the  imme- 
diate impact  of  the  results  achieved  but  in  their  impli- 
cations for  the  future  conduct  of  the  union's  affairs." 
Yablonski  v.  United  Mine  Workers  of  America,  150  U.  S. 
.  App.  D.  C.  253,  260.  466  F.  2d  424,  431  (1972).  Thus,  as 
in  Mills,  reimbursement  of  respondent's  attorneys'  fees 


^^  American  Federation  of  Musiciam  v.  Wittstein.  379  U.  S.  171, 
182-183  (1964). 

^2  In  addition  to  the  Tit.  I  guarantee  of  freedom  of  speech  and 
assembly  involved  in  this  case,  29  U.  S.  C.  §411  (a)(2),  see  n.  2, 
supra,  Tit.  I  also  guarantees  equal  'political"  rights  to  all  union 
members,  29  U.  S.  C.  §411  (a)(1);  stability  and  fairness  in  the 
assessment  of  dues,  initiation  fees,  and  other  assessments,  29  U.  S.  C. 
§411  (a)(3);  the  right  of  all  union  members  to  sue  and  to  par- 
ticipate in  litigation,  29  U.  S.  C.  §411  (a)(4);  and  procedural  fair- 
ness in  the  discipline  process,  29  U.  S.  C.  §411  (a)(5). 
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out  of  the  union  treasury  ^^  simply  shifts  the  costs  of  liti- 
gation to  "the  class  that  has  benefited  from  them  and 
that  would  have  had  to  pay  them  had  it  brought  the 
suit."  MilU  V.  Electric  Auto-Lite  Co.,  supra,  at  397. 
See  also  Yablonski  v.  United  Mine  Workers  of  America, 
supra;  Robins  v.  Schonfeld,  326  F.  Supp.  525  (SDNY 
1971);  Cefalo  v.  International  Union  of  District  50 
United  Mine  Workers,  311  F.  Supp.  946  (DC  1970); 
Sands  V.  Abelli,  290  F.  Supp.  677  (SDNY  1968).  We 
must  therefore  conclude  that  an  award  of  counsel 
fees  to  a  successful  plaintiff  in  an  action  under  §  102 
of  the  LMRDA  falls  squarely  within  the  traditional 
equitable  power  of  federal  courts  to  award  such  fees 
whenever  "overriding  considerations  indicate  the  need 
for  such  a  recovery."  Mills  v.  Electric  Auto-Lite  Co., 
supra,  Sit  391-392. 

11 

This  does  not  end  our  inquiry,  however,  for  even  whpre 
"fee-shifting"  would  be  appropriate  as  a  matter  of  equity, 
Congress  has  the  power  to  circumscribe  such  relief.  In 
Fleischmann  Distilling  Corp.  v.  Maier  Brewing  Co.,  supra, 
for  example,  we  held  that  §  35  of  the  Lanham  Act,  60 
Stat.  439,  15  U.  S.  C.  §  1117,  precluded  an  award  of 
attorneys'  fees  as  a  separate  element  of  recovery  in  a 
suit  for  deliberate  infringement  of  a  trademark.  In 
reaching  that  result,  we  reasoned  that,  since  §  35  "me- 
ticulously detailed  the  remedies  available  to  a  plaintiff 

^^  Petitioners  contend  that  the  payment  of  counsel  fees  out  of  the 
union  treasury-  might  deplete  union  funds  to  such  an  extent  as  to 
irapair  the  union's  ability  to  operate  as  an  effective  collective-bar- 
gaining agent  and  to  endanger  union  stability.  Although  this  con- 
sideration is  imdoubtedly  an  important  one,  it  is  relevant,  not  to 
:he  power  of  federal  courts  to  award  coimsei  fees  generally,  but, 
rather,  to  the  exercise  of  the  District  Court's  discretion  on  a  case-by- 
ca^e  basis.    See  n.  23,  infra. 
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who  proves  that  his  valid  trademark  has  been  infringed/' 
Congress  must  have  intended  the  express  remedial  pro- 
visions of  $  35  ''to  mark  the  boundaries  of  the  power  to 
award  monetary  relief  in  cases  arising  under  the  Act." 
Id.,  at  719.  721.  Petitioners  contend  that  this  reasoning 
dictates  a  similar  conclusion  with  respect  to  §  102  of  the 
LMRDA.  We  do  not  agree.  Unlike  §  35  of  the  Lanham 
Act.  which  specifically  "provided  not  only  for  injunctive 
relief,  but  also  for  compensatory  recovery  measured  by 
the  profits  that  accrued  to  the  defendant  by  virtue  of  his 
infringement,  the  costs  of  the  action,  and  damages  which 
may  be  trebled,"  "  §  102  of  the  LMRDA  broadly  author- 
izes the  courts  to  grant  "such  relief  (including  injunc- 
tions) as  may  be  appropriate."  29  U.  S.  C.  §  412.  Thus, 
§  102  does  not  "meticulously  detail  the  remedies  available 
to  a  plaintiff."  and  we  cannot  fairly  infer  from  the  lan- 
guage of  that  provision  an  intent  to  deny  to  the  courts 
the  traditional  equitable  power  to  grant  counsel  fees  in 
"appropriate  '  situations. 

Petitioners  argue  further,  however,  that  because  Con- 
gress expressly  authorized  the  recovery  of  counsel  fees 
in  §§201  (c;  and  501  (b)  of  the  LMRDA,  29  U.  S.  C. 
§§  431  (c),  501  (b),  the  absence  of  a  similar  express  pro- 
vision in  §  102  indicates  an  intent  to  preclude  "fee- 
shifting"  in  suits  brought  under  that  section.  Sections 
201  (c)  and  501  (bj,  wiiich  are  not  a  part  of  Title  I,  deal 
with  narrowh-  defined  problems  under  the  Act,  and 
specifically  authorize  such  limited  remedies  as  an  exami- 
nation of  the  nnion's  books  and  records  and  an  account- 
ing.^'^    By  contrast.   §  102  was  premised  upon  the  fact 

"  Fleischmarm  D'-iVuHng  Corp.  v.  Maier  Brewing  Co.,  supra,  at 
719. 

^•^  Section  201  ('ci  provides  for  the  award  of  counsel  fees  in  a  suit 
brought  by  a  union  member  to  obtain  access  to  union  books,  records, 
and  accounts  to  verif>-  annual  financial  statements.  29  U.  S.  C. 
§  431  [c).    Section  501  (b)  authorizes  -fee  shifting"  in  a  suit  brought 
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that  Title  I  litigation  necessarily  demands  that  remedies 
■"be  tailored  to  fit  facts  and  circumstances  admitting  of 
almost  infinite  variety,"  ""  and  §  102  was  therefore  cast 
as  a  broad  mandate  to  the  courts  to  fashion  ''appropriate'' 
relief.  Indeed,  any  attempt  on  the  part  of  Congress  to 
spell  out  all  of  the  remedies  available  under  §  102  would 
create  the  "danger  that  those  [remedies]  not  hsted  might 
be  proscribed  with  the  result  that  the  courts  would  be 
fettered  in  their  efi'orts  to  'grant  relief  according  to  the 
necessities  of  the  case.'  "  Gartner  v.  Soloner,  384  F.  2d 
348.  353  (CA3  1967).  See  Fleischmann  Distilling  Corp. 
V.  Maier  Brewing  Co.,  supra.  Confronted  with  a  virtually 
identical  situation  in  Mills,  we  explained  that  the  inclu- 
sion in  certain  sections  of  the  Securities  Exchange  Act  of 
1934  of  express  provisions  for  recovery  of  attorneys'  fees 
•'•'should  not  be  read  as  denying  to  the  courts  the  power 
to  award  counsel  fees  in  suits  under  other  sections  of  the 
Act  when  circumstances  make  such  an  award  appro- 
priate .  .  .  .'"'  Mills  v.  Electric  Auto-Lite  Co.,  supra,  at 
390-391.  That  reasoning:  is  equally  persuasive  today.^' 
Finally,  petitioners  call  omt  attention  to  two  isolated 
comments  in  the  legislative  history  of  Title  I — one  by 
Senator  Goldwater  in  his  testimony  before  a  House  Com- 

bv  a  member  against  a  union  cScial  to  recover  damages  or  for  an 
accounnna:  for  the  be^nr  of  tiie  i-inion  on  the  ground  that  the  official 
is  "oLning  his  duties.    29  U.  S.  C.  §  501  (b). 

-■■•  Gardner  v.  Soioner,  3S4  F.  2d  348,  353  (CAS  1967). 

-•  Indeed,  the  Mills  reasoning  may  be  paniculariy  appropriate 
^hh  respect  to  the  LMRDA,  .As  Professor  Cox  has  noted,  "be- 
cause much  of  the  bill  was  written  on  the  floor  of  the  Senate  or 
House  of  Representatives  and  because  many  sections  contain  cal- 
>"-L;a:«i  ambigijities  or  political  compromises  .  .  .  ,  the  courts  would 
iire  -xeil  ad\ised  to  seek  out  the  underlying  rationale  without  plachag 
great  emphasis  upon  close  construction  of  the  words,"  Cox,  Internal 
Azairs  of  Labor  Unions  Under  the  Labor  Reform  Act  of  1959,  58 
Mich.  L.  Rev.  sl9,  So2  (1960). 
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mittee  '^  and  the  other  contained  in  a  dissenting  state- 
ment to  a  House  Committee  Report'^ — expressing  the 
fear  that,  in  the  absence  of  a  specific  provision  for  the 
award  of  counsel  fees,  such  relief  would  be  unavailable 
in  suits  brought  under  §  102.  Although  these  statements 
plainly  indicate  "a  feeling  by  some  members  of  the  Con- 
gress that  it  would  hkve  been  desirable  and  prudent  to 
spell  out  unmistakably  a  right  to  attorney's  fees,"  they 
"hardly  amount  to  a  definitive  and  absolute  setting  of 
the  Congressional  face  against  the  giving  of  such  inci- 
dental relief  by  the  courts  where  compatible  with 
sound  and  estabUshed  equitable  principles."  Yablonski 
V.  United  Mine  Workers  of  America,  150  U.  S.  App. 
D.  C,  at  258,  466  F.  2d,  at  429.  See  Gartner  v.  Soloner, 
3S4  F.  2d,  at  352.  Indeed,  both  of  these  comments 
expressly  favored  the  allowance  of  counsel  fees  in  Title  I 
.  litigation,  and  there  is  no  suggestion  anywhere  in  the 


18  In  his  testimony  before  the  House  Committee  on  Education  and 
Labor,  after  passage  of  the  Senate  version  of  the  LMRDA,  Senator 
Goldwater  stated  that  '"the  bill  does  not  grant  [the  union  member], 
even  where  successful  in  his  suit,  reasonable  counsel  fees  or  other 
costs.  It  thus  forces  him  to  assume  the  entire  financial  burden  of 
the  litigation.  For  an  ordinary  rank-and-file  union  member  who 
is  generally  a  wage  worker,  such  a  litigation  thus  becomes  an  im- 
possible financial  burden."     105  Cong.  Rec.  10095  (1959). 

1^  In  opposing  the  reponing  of  the  Elliott  bill,  H.  R.  8342,  86th 
Cong.,  1st  Sess.  (1959),  to  the  House,  the  nine  dissenting  Members 
of  the  House  Committee  on  Education  and  Labor  protested  that 
"[u]nder  that  bill  the  indi\ndual  member  must  shoulder  the  burden 
of  litigation  costs  himself."  H.  R.  Rep.  No.  741,  86th  Cong.,  1st 
Sess.,  95  (1959).  At  the  end  of  their  criticisms  of  the  Elliott  biU, 
the  dissenters  explained  that  "[fjor  ihe  reasons  outlined  above,  we 
intend  to  support  ...  the  so-called  Landnim-Griffin  bill  (H.  R. 
8400  iuid  S40I)."  Id.,  at  98.  Thus,  although  the  enforcement  pro- 
visions of  the  Elliott  bill  and  the  Landram-Grifiin  bill  were  virtually 
identical,  the  dissenters  apparently  believed  that  the  latter,  which 
eventually  was  enacted,  allowed  the  union  member  to  recover  counsel 
fees. 
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legislative  history  that  even  a  single  member  of  Con- 
gress was  opposed  to  such  relief  or  desired  the  words 
"such   relief   ...   as  may  be   appropriate"   to  restrict  . 
the  historic  equity  powers  of  the  federal  courts.     On  ' 
the  contrary,  there  are  numerous  expressions  by  spon- 
sors and  other  supporters  of  the  Act  indicating  that 
§  102  was  intended  to  afford  the  courts  "a  wide  latitude  . 
to  grant  relief  according  to  the  necessities  of  the  case,"  ^"^ 
and  "to  give  such  relief  as  [the  court]  deems  equitable 
under  all  the  circumstances."  -^ 

Moreover,  the  award  of  attorneys'  fees  under  §  102  is 
clearly  consonant  with  Congress'  express  desire  to  adopt 
"legislation  that  will  afford  necessary  protection  of  the 
rights  and  interests  of  employees  and  the  public  gen- 
erally .  .  .  ."  29  U.  S.  C.  §401  (b).  As  the  Court  of 
Appeals  recognized: 

"Not  to  award  counsel  fees  in  cases  such  as  this 
would  be  tantamount  to  repealing  the  Act  itself  by 
frustrating   its   basic   purpose.     It   is   difficult   for, ' 
individual  members  of  labor  unions  to   stand  up 
and   fight   those   who   are   in   charge.     The   latter* 
have  the  treasury  of  the  union  at  their  command 
and  the  paid  union  counsel  at  their  beck  and  call^ 
while  the  member  is  on  his  own.  ...    An  individ- 
ual union  member  could  not  carry  such  a  heavy 
financial  burden.    Without  counsel  fees  the  grant  of 
federal  jurisdiction  is  but  a  gesture  for  few  union 
members  could  avail  themselves  of  it."    462  F.  2d, 
at  780-781. 

Thus,  it  is  simply  "untenable  to  assert  that  in  establish- 
ing the  bill  of  rights  under  the  Act  Congress  intended  to 
have  those  rights  diminished  by  the  unescapable  fact  that 

-"  105  Cong.  Rec.  15548  (1959)  (Rep.  EUiott). 
-^!d.,  at  6717   (Sen.  Kuchel).    See  id.,  at   15864  et  seq.   (Rep. 
O-Hara);  see  also  29  U.  S.  C.  §§413,  523  (a). 
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an  aggrieved  union  member  would  be  unable  to  finance 
litisation  .  .  .  .''  Gartner  v.  Soloner,  supra,  at  355.  See 
Yabhmki  v.  United  Mine  Workers  of  America,  supra, 
at  259,  466  F.  2d.  at  430;  Robins  v.  Schonfeld,  326  F. 
Supp..  at  531:  Sands  v.  AbelH,  290  F.  Supp.,  at  686;  cf. 
Newman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.  S.,  at 
402.  We  therefore  hold  that  the  allowance  of  counsel 
fees  to  the  successful  plaintiff  in  a  suit  brought  under 
§  102  of  the  LMRDA  is  consistent  with  both  the  Act  and 
the  historic  equitable  power  of  federal  courts  to  grant 
such  rehef  in  the  interests  of  justice. 

Ill 

Finally,  petitioners  maintain  that  the  award  of  counsel 
fees  to  respondent  under  the  facts  of  this  case  consti- 
tuted an  abuse  of  the  District  Court's  discretion.  Spe- 
cifically, petitioners  argue  that  the  District  Court's  find- 
ing that  some  of  respondent's  actions  ''were,  in  part, 
motivated  by  [his]  political  ambitions  for  union  office" 
represents  a  finding  of  ''bad  faith"  on  the  part  of  re- 
spondent. The  District  Court  clearly  rejected  the  "logic" 
of  this  contention,  and  we  agree.  Title  I  of  the  LMRDA 
was  specifically  designed  to  protect  the  union  member's 
right  to  seek  higher  office  within  the  union/"  and  we  can 
^  hardly  accept  the  proposition  that  the  exercise  of  that 
right  is  tantamount  to  "bad  faith."  See  Yablonski  v. 
United  Mine  Workers  of  America,  supra,  at  259-260,  466 
F.  2d,  at  430-43L 


--  In  de=cribii:2  *o  'he  Senate  the  variou?  "ofeases"  for  which  a 
union  member  could  be  e.xpeUed  under  then-existing  union  constitu- 
tions, Senator  McCIeilan  pointed  out  in  panicuiar  the  "offense"  of 
"apphing  for  the  position  of  another  union  man  in  office."  He 
obserA.-ed,  with  e\"idenT  sarcasm,  that:  "\  member  had  better  not 
do  that.  The  oScers  h-ave  squatters'  rights.  Members  had  better 
not  offer  any  competition.  They  had  better  not  seek  election.  They 
had  better  not  aspire  to  the  presidency  or  the  secretar>-ship,  or  they, 
will  be  e.xpeiled  or  disciplined."     10-5  Cong.  Rec.  647S  (1959). 
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Petitioners  also  contend  that  the  award  of  attorneys' 
fees  in  this  case  was  improper  because  the  District  Court, 
in  denying  respondent's  claim  for  punitive  damages,  ■ 
found  that  '"the  defendants,  in  good  faith,  believed  that 
they  had  a  right  to  charge  and  discipline  [respondent] 
for  his  actions."  It  is  clear,  however,  that  "bad  faith" 
may  be  found,  not  only  in  the  actions  that  led  to  the 
lawsuit,  but  also  in  the  conduct  of  the  litigation.  And, 
as  the  Court  of  Appeals  noted,  the  conduct  of  this  par- 
ticular litigation  was  marked  by  "the  dilatory  action  of 

the  union  and  its  officers "    462  F.  2d,  at  780.    More-  . 

over,  although  the  presence  of  "bad  faith"  is  essential  to 
"fee-shiftmg"  under  a  "punishment"  rationale,  neither  the    ■ 
presence  nor  absence  of  "bad  faith"  is  in  any  sense  disposi- 
tive where  attorneys'  fees  are  awarded  to  the  successful 
plaintiff  under  the  "common  benefit"  rationale  recognized 
in  Mills  and  operative  today.     Under  that  theory,  counsel 
fees  are  granted,  not  because  of  the  "bad  faith"  of  the  ^■ 
defendant  but,  rather,  because  the  litigation  confers  sub-  ^ 
stantial  benefits  on  an  ascertainable  class  of  beneficiaries,  j^ 
In  that  situation,  the  element  of  "bad  faith"  of  the  de- 
fendant is  simply  one  of  many  considerations  best  ad- 
dressed to  the  sound  discretion  of  the  District  Court.-^ 
Under  the  facts  of  this  case,  we  cannot  say  that  the  Dis- 
trict Court  abused  that  discretion. 

The  judgment  of  the  Court  of  Appeals  is 

AJJirmed. 

Mr.  Justice  M-'^shall  took  no  part  in  the  consider- 
ation or  decision  of  this  case. 


--  Anoiher  such  consideration  is,  of  course,  the  extent  to  which 
the  pa>inent;  of  the  plaintiii's  counsel  fees  out  of  the  union  treasury' 
might  impair  the  union's  ability  to  operate  effectively.  See  n.  13, 
.>  upra.  Here,  petitioners  do  not,  and  indeed  cannot,  contend  that  the 
a  \-ard  of  only  85,500  would  in  any  sense  jeopardize  union  stability. 


24-626   O  -  74  -  35 
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Mr.  Justice  White,  with  whom  Mr.  Justice  Rehn- 
QUIST  joins,  dissenting. 

I  would  need  a  fax  clearer  signal  from  Congress  than 
we  have  here  to  permit  awarding  attorneys'  fees  in 
member-union  litigation,  which  so  often  involves  pri- 
vate feuding  having  no  general  significance.  The  award 
of  fees  in  the  occasionally  successful  and  meritorious  case 
will  not  be  worth  the  litigation  the  Court's  decision  will 
invite  and  foster. 
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United  States  Court  of  Appeals,   Fifth  Circuit,   Aug.   29,   1972. 

No.  71-3186. 

Robert  J.  Cooper,  plaintiff-appellant, 

vs. 
Ivan  Allen,  Jr.,  Mayor  of  the  City  of  Atlanta,  Ga.,  et  al..  Defendants- 
appellees 

Rehearing  and  Rehearing  En  Banc  Denied  Oct.  5.   1972. 

Suit  in  which  plaintiff  alleged  that  use  of  test  to  reject  his  1969  applica- 
tion for  golf  pro  violatetl  his  civil  rights.  The  United  States  District  Court 
for  the  Northern  Dis-trict  of  Georgia,  Albert  J.  Henderson,  Jr.,  J.,  entered 
judgment,  and  plaintiff  api>ealed.  The  Court  of  Appeals,  Rives,  Circuit  Judge, 
held  that  where  plaintiff  contended  that  test  served  to  discriminate  in  20 
job  categories,  it  would  be  unreasonable  to  require  employer  in  a  single 
lawsuit  to  show  that  test  accurately  predicted  performance  in  each  and 
factual  issues  were  too  diverse  to  warrant  class  treatment,  and  that  where 
city's  discrimination  against  plaintiff  who  sought  employment  as  golf  pro 
was  not  intentional,  plaintiff  was  entitled  to  back  pay  and  individual  in- 
junctive relief  unless  tlie  city  could  show  by  clear  and  convincing  evidence 
that  he  would  not  have  been  hired  even  absent  the  discriminatory  testing 
requirement  and  further  held  that  where  district  judge  held  that  test  dis- 
qualified a  disproportionate  number  of  blacks  seeking  employment  as  golf 
pros  and  that  test  did  not  bear  a  substantial  relationship  to  applicant's 
performance  in  that  job  and  he  enjoined  use  of  test  with  respect  to  hiring 
of  city  golf  pros,  district  court  on  remand  had  to  articulate  specific  and  jiisti- 
fiable  reasons  for  denial  of  attorneys'  fees  or  make  a  reasonable  award. 

Remanded   witia  instructions. 

1.  crVEL   rights      9.13 

Correlation  between  test  and  job  need  be  present  only  where  it  is  shown 
that  use  of  test  serves  to  discriminate.  42  U.S.C.A.    §  1981. 

2.  CIVIL  EIGHTS      13.13(1) 

Federal  Civil  Procedure    181 

Where  there  was  no  evidence  of  intentional  discrimination  on  part  of 
city,  plaintiff's  complaint  had  to  be  that  implementation  of  test  did  in  fact 
disqualify  more  blacks  than  whites  from  job  and  should  be  banned  regard- 
less of  presence  or  absence  of  intent  to  disqualify  a  disproportionate  num- 
ber of  blacks  and  to  meet  the  challenge  city  had  to  show  with  respect  to 
each  job  category  at  issue  that  test  was  substantially  related  to  one's 
performance  in  position  sought,  and  class  treatment  for  all  20  job  classifica- 
tions under  attack  was  inappropriate.  42  U.S.C.A.   §  1981. 

3.  CIVIL  rights      1313(1) 

There  is  no  requirement  that  prior  to  implementation  of  an  intelligence 
test  as  an  employment  criterion  the  employer  must  validate  its  ability  to 
forecast  job  performance ;  rather,  once  plaintiff  shows  a  discriminatory  effect, 
burden  shifts  to  defendant  to  prove  tlie  test's  validity 

4.  federal  civil  procedure   184 

Where  plaintiff  contended  that  test  served  to  discriminate  in  20  job  cate- 
gories, it  would  be  unreasonable  to  require  employer  in  a  single  lawsuit  to 
show  that  test  accurately  predicted  performance  in  each  and  factual  issues 
were  too  diverse  to  warrant  class  treatment.  42  U.S.C.A.   §  1981. 

5.  FEDEKAL   civil  PEOOEDXIRE      184 

City's  admitted  failure  to  take  into  account  any  cultural  or  educational 
deficiency  on  part  of  blacks  in  evaluating  meaning  of  their  test  scores  for 
job  did  not  mean  that  class  relief  was  proi>er  and  it  would  be  inappropriate 
to  require  city  in  a  single  suit  to  substantiate  test's  relationship  to  all  20 
job  classifications  in  question.  42  U.S.C.A.  §  1981. 

6.  civil  rights      132(1),    13.1i7 

Where  city's  discrimination  against  plaintiff  who  sought  employment  as 
golf  pro  was  not  intentional,  plaintiff  was  entitled  both  to  back  pay  and 
individual   injunctive   relief   unless    the   city    could    show    by    clear    and    con- 
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vincing  evidence   that   he   would   not   have   been   hired   even   absent   the   dis- 
criminatory  testing  requirement.   42   U.S.C.A.    §  1981. 

7.   COURTS      406.9(1:7) 

Where  district  judge  held  that  test  disqualified  a  disproportionate  number 
of  blacks  seeking  employment  as  golf  pros  and  that  test  did  not  bear  a  sub- 
stantial relationship  to  applicant's  performance  in  that  job  and  he  enjoined 
use  of  test  with  respect  to  hiring  of  city  golf  pros,  district  court  on  remand 
had  to  articulate  specific  and  justifiable  reasons  for  denial  of  attorneys'  fees 
or  make  reasonable  award  42  U.S.C.A.  §  1981. 


Elizabeth  Rindskopf,  Howard  Moore,  Jr.,  Atlanta,  6a.,  Jack  Greenberg, 
William  L.  Robinson,  New  York  City,  Michael  H.  Terry,  Atlanta,  Ga.,  Robert 
N.  Dokson,  Cambridge,   Mass.,   for  plaintiff-appellant. 

Robert  S.   Wiggins,   Henry   L.   Bowden,   Atlanta,   Ga.,   for  dependants-appel- 

Before  RIVES,   BELL  and   MORGAN,   Circuit  Judges. 

RIVES,  Circuit  Judge: 

In  1966  api>ellant  Cooi>er,  a  Negro,  applied  for  a  position  as  one  of  At- 
lanta's municipal  golf  pros.  At  tliat  time  no  form  of  intelligence  testing  was 
employed  by  the  City.  Cooper  was  not  hired.  Sometime  thereafter  the  City 
began  to  require  a  certain  score  on  the  Otis-Lennon  Mental  Ability  Test, 
Form  J,  as  a  prerequisite  to  employment  as  a  golf  pro.  In  addition  an  appli- 
cant had  to  satisfy  other  requisites.  In  1969  a  golf  pro  slot  opened.  Cooi>er 
applied.  He  was  compelled  to  take  the  Otis  test  which  he  failed.  As  a  conse- 
quence his  application  was  denied.^ 

Cooper  filed  a  class  action  in  federal  district  court  alleging  violations  of 
42  r.S.C.  §  1983  and  of  Title  VII  of  the  Civil  Rights  Act  (The  Title  VII 
claim  vras  not  maintainable  since  Cooper  had  failed  to  comply  with  the 
conciliatory  requirements  of  that  statute.)  In  Count  I  of  his  complaint  he 
alleged  that  the  City's  failure  to  hire  him  in  1966  was  motivated  by  racial 
prejudice.  The  district  court  found  no  evidence  of  such  discriminatory  intent 
and  denied  relief.  Cooper  does  not  appeal  from  that  judgment.  In  Covmt  II 
Cooper  alleged  that  use  of  the  Otis  test  to  reject  his  1969  application  vio- 
lated his  civil  rights.  The  district  court  found  jurisdiction  under  42  U.S.d 
§  1981  rather  than  under  §  1983. 

Cooper  filed  his  Count  II  class  action  on  behalf  of  all  Negroes,  no  matter 
for  what  job  they  had  applied,  who  were  denied  jobs  with  the  City  on 
account  of  failure  to  pass  the  Otis  test.  At  the  tinie  of  his  suit  the  City^  used 
tlie  test  as  a  prerequisite  to  19  positions  otJier  than  tliat  of  golf  pro."  The 
district  court  held  the  class  which  Cooper  had  drawn  to  be  "unreasonably  di- 
verse" in  tliat  "there  are  too  many  uncommon  questions  of  law  and  fact." 
The  judge  therefore  limited  the  class  to  all  Negroes,  past  present  and  future, 
who  have  made  or  will  make  application  for  a  position  as  golf  ixro. 

[1]  Having  limited  the  class  the  district  court  proceeded  to  the  merits.  The 
district  judge  found  that  although  Griggs  v.  Duke  Power  Co.,  1971,  401  U.S. 
424,  91  StCt.  849,  28  L.Ed.2d  158,  involved  a  Title  VII  challenge  to  testing 
practices,  a  challenge  which  could  not  be  maintained,  it  could  still  be  said 
that  "Where  no  Title  VII  issues  are  involve*!  *  *  *  and  a  suit  merely  alleges 
a  claim  under  section  1981,  the  court  finds  that  tlie  actual  test  used  by  the 
employer  must  bear  a  substantial  relationship  to  the  demands  of  the  work 
to  be  lierformed."  Accord,  Arriugton  v.  Mas.sachu.setts  Bay  Tran.sportation 
Auth.,  D.  Mass.  1969,  306  F.Supp.  1355.  Of  course  correlation  between  the  test 
and  the  job  need  be  present  only  where  it  is  shown  that  use  of  the  test  serves 
to  discriminate.  The  district  court  then  found  that  the  effect  of  utilizing 
the  Otis  test  disqualified  a  disproportionate  number  of  blacks  seeking  to  be 
hired  as  golf  pros.  Finally,  it  concluded  that  the  test  did  not  bear  a  "sub- 
stantial relationship  to  the  demands  of  the  work  to  be  performed." 

1  The  parties  have  stipulated  that  Coopers  application  received  no  further  considera- 
tion after  he  registered  a  falling  test  score.   (Pretrial  Stipulation  No.   (8)). 

2  The  positions  were  as  follows:  (1)  Artist:  (2)  Assistant  Manager  of  Computer  Op- 
erations; (3)  Budget  Analyst;  (4)  Evaluation  Analyst;  (5)  Fireman;  (6)  Police  Patrol- 
man; (7)  Research  Specialist;  (8)  Senior  Systems  Analyst;  (9)  System  Analyst;  (10) 
Assistant  Curator;  (11)  Superintendent  of  Golf  Courses;  (12)  Computyper  Operator; 
(13)  Assistant  Airport  Manager;  (14)  Social  Planning  Coordinator;  (15)  Filed  Person- 
nel Assistant;  (16)  Communications  Clerk;  (17)  Supervisor  of  Publications;  (18)  Pro- 
duction Manager;    (19)    School  Data  Liaison  Assistant. 
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Accordingly,  use  of  the  Otis  test  to  evaluate  golf  pro  candidates  was 
permanently  enjoined.  Cooi)er  also  requested  back  pay  from  the  date  on 
which  he  was  disqualified  as  a  consequence  of  failing  the  Otis  test  and  an 
order  requiring  the  City  to  hire  him  for  the  next  available  golf  pro  position. 
The  court  denied  such  relief.  The  district  judge  also  denied  Cooper's  prayer 
for  attorneys'  fees  and  ordered  that  costs  be  taxed  one-half  to  Cooper  and 
one-half  to  tlie  defendants. 

Cooper  appeals,   alleging  that  the  district  court  erred   in   refusing : 

(1)  To  allow  him  to  maintain  his  suit  on  behalf  of  all  Negroes  applying 
for  any  of  the  19  jobs  other  than  golf  pro  for  which  the  City  required  the 
taking  and  passing  of  the  Otis  test ; 

(2)  To  award  back  pay; 

(3)  To  order  the  City  to  hire  him  for  the  next  available  golf  pro  position; 

(4)  To  award  attorneys'  fees;   and 

(5)  To  tax  all  costs  to  the  defendants. 

We  affirm  in  part,  reverse  in  part,  and  remand  for  an  evidentiary  hearing. 

I.  Class  Action. 

Cooper  contends  that  the  district  court  erred  in  narrowing  the  class  for  any 
of  the  following  three  reasons:  (1)  Since  he  alleges  that  the  City  has  in- 
tentionally discriminated  in  all  20  of  the  job  positions,  there  is  but  one 
legal  and  factual  issue;  (2)  the  City's  use  of  tlie  Otis  test  without  first 
having  undertaken  to  validate  its  relevancy  to  each  of  tlie  20  job  classifica- 
tions is  itself  a  violation  of  tJie  law  giving  rise  to  a  cause  of  action ;  and 
(3)  tlie  City's  admitted  failure  to  take  into  account  any  cultural  or  educa- 
tional deficiency  on  the  part  of  Negroes  in  evaluating  the  meaning  of  their 
test  scores  violates  the  instructions  of  the  Otis  test,  and  therefore  use  of 
the  test  scores  for  Negroes  is  invalid.  Each  of  these  arguments  is  without 
merit. 

[2]  (1)  First,  the  record  does  not  support  a  finding  that  the  City  has 
intentionally  discriminated  in  its  hiring  ix)licies  with  respect  to  any  of  the 
20  job  classifications.  Cooi)er  cites  cases  in  supix>rt  of  his  theory  such  as 
Jenkins  v.  United  Gas  Co.,  5  Cir.  196S,  400  F.2d  28,  in  which  we  allowed  a 
class  suit  seeking  redress  for  plant-wide  racially  discriminatory  practices. 
But  in  that  case,  and  in  the  others  referred  to  by  Cooper,  there  was  evi- 
dence that  the  employer  had  intentionally  discriminated  against  blacks, 
('onsequently,  the  employer  asserted  but  one  defense,  that  he  did  not  inten- 
tionally discriminate.  Here  tJiere  is  no  evidence  of  intentional  discrimination 
on  the  part  of  the  City.  In  the  absence  of  such  evidence.  Cooper  cannot  suc- 
cessfully challenge  the  Otis  test  on  a  theory  that  the  City  of  Atlanta  used 
such  test  with  the  intent  to  disqualify  a  disproportionate  number  of  blacks. 
Rather,  his  complaint  must  be  that  implementation  of  the  test  does  in  fact 
disqualify  more  blacks  than  whites  and  that  as  such  it  should  be  banned 
regardless  of  the  presence  or  absence  of  such  intent.  To  meet  such  challenge, 
the  City  must  show  with  respect  to  each  job  category  at  issue  that  the  test 
is  substantially  related  to  one's  iierformance  in  the  position  sought.  Neces- 
sarily, then,  such  a  showing  must  be  made  for  each  of  the  20  job  classifica- 
tions under  attack.  Class  treatment  for  all  20  job  classifications  seems  in- 
appropriate. 

[3,  4]  (2)  Next  Cooper  argues  that  the  Otis  test  may  be  presumed  invalid 
because  the  City  did  not,  prior  to  its  implementation,  undertake  a  study  to 
validate  its  ability  to  forecast  an  applicant's  performance  in  each  of  the  20 
jobs  at  issue.  Hence,  says  Cooper,  "the  factual  propositions  are  identical : 
the  same  test  are  [sicj  being  used  as  an  employment  criterion,  in  each  cate- 
gory no  prior  validation  studies  have  been  conducted  *  *  *  to  demonstrate  a 
correlation  between  test  performance  and  predictability  of  job  performance, 
and  the  statistics  concerning  the  test  as  used  in  each  of  the  nineteen  relevant 
job  categories  [i.e.,  those  other  than  golf  pro]  clearly  showed  adverse  im- 
pact on  Blacks."  (Apiiellant's  Brief  at  22-23.)  In  effect.  Cooper  contends  that 
class  relief  automatically  fiows  from  the  City's  failure  to  conduct  a  study 
of  the  Otis  test's  predictive  integrity  prior  to  its  implementation.  Even 
assuming  the  record  supports  a  finding  tliat  u.se  of  the  test  adversely  affects 
blacks  across  tlie  board,  Cooper's  argument  fails.  He  labors  under  a  mis- 
apprehension of  the  law.  There  is  no  requirement  that  prior  to  implementa- 
tion of  an  intelligence  test  as  an  employment  criterion  the  employer  must 
validate  its  ability  to  forecast  job  iierforniance.  Rather,  one  plaintiff  shows 
a   discriminatory  effect,   the  burden   shifts   to   defendant   to   prove   the   test's 
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validity.  Where,  as  in  this  case,  the  plaintiff  contends  that  a  test  serves  to 
discriminate  in  20  job  categories,  it  would  be  unreasonable  to  require  the 
employer,  in  a  single  law  suit,  to  sihow  that  the  test  accurately  predicts 
performance  in  each.  As  the  district  court  concluded,  the  factual  issues  are 
too  diverse  to  warrant  class  treatment. 

[5]  (3)  Finally,  Cooper  contends  that,  since  the  City  has  disregarded  cer- 
tain instructions  accompanying  the  Otis  class  relief  is  proper.  The  Manu.^l 
of  Instructions  to  the  Otis  test  states  in  effect  that  the  tester  should  not 
expect  the  same  score  from  one  who  is  culturally  or  educationally  deprived  as 
from  one  who  is  culturally  or  educationally  enriched.  The  City  admits  that 
when  considering  a  black  applicant  it  does  not  consider  that  blacks  are  often 
deprived  in  these  respects.  However,  failure  to  consider  tliis  alleged  in- 
equality among  applicants  does  not  relate  to  the  class  action  issue.  The  law 
does  not  require  lower  standards  of  employment  for  blacks.  If  the  test  is 
substantially  related  to  the  demands  of  the  job  and  no  black  can  pass  the 
test,  an  employer  need  not  hire  any  blacks.  Again  the  issue  distills  into 
whether  one's  performance  on  the  (5tis  test  is  substantially  related  to  his 
performance  in  each  of  the  20  job  categories  under  scrutiny.  As  we  have  said, 
it  would  be  inappropriate  to  require  the  City  in  a  single  unit  to  substantiate 
the  test's  relationship  to  all  20  of  the  job  classifications. 

In  view  of  the  foregoing  considerations,  we  affirm  the  district  court's 
judgment  that  Cooper  not  be  allowed  to  maintain  a  class  action  challenging 
the  19  job  categories  other  than  that  of  golf  pro. 

II.  Back  Pay  and  Individual  Injunctive  Relief. 

The  district  judge  held  that  itlie  Otis  test  disqualified  a  disproportionate 
number  of  blacks  seeking  employment  as  golf  pros  and  that  the  test  did  not 
bear  a  substantial  relationship  to  the  applicant's  performance  in  that  job. 
Accordingly,  he  enjoined  use  of  the  test  witli  respect  to  the  hiring  of  City 
golf  pros.  Neither  Cooper  nor  the  City  conte.sts  that  holding.  Cooper  does 
complain  of  the  district  court's  refusal  to  award  him  back  pay  and  of  the 
court's  failure  to  order  the  City  to  hire  him  for  the  next  available  golf  pro 
position. 

[6]   In  refusing  back  pay,   the  district  court  reasoned : 

"Because  of  the  insufficiency  of  the  evidence  produced  by  and  on  behalf 
of  [Cooi>er],  the  court  is  unable  to  hold  that  he  would  have  been  employed 
in  1969  had  tlie  City  not  relied  on  the  results  of  the  Otis  Te.st  in  considering 
his  application.  In  other  words,  the  evidence  simply  does  not  support  a  con- 
clusion that,  had  the  Otis  Test  not  been  used,  he  would  have  been  the  most 
qualified  applicant  for  tiie  position  (since  there  was  only  one  vacancy  to  be 
filled)." 

(Emphasis  in  original.)  The  judge  seemingly  denied  individual  injunctive 
relief  on  the  same  rationale.  AVhile  it  is  true  that,  since  there  was  only  one 
job  opening  at  the  time  Cooi)er  sought  employment  in  1969,  he  is  entitled 
to  back  pay  only  if  he  was  the  mo.st  qualified  applicant,  the  district  court 
erred  in  placing  the  burden  of  proof  on  Cooi^er.  We  have  already  determine<l 
that  tile  City's  discrimination  against  him  was  not  intentional.  In  such  cir- 
cumstances. Cooper  is  entitled  both  to  back  pay  and  individual  injunctive 
relief  unless  the  City  can  show  by  clear  and  convincing  evidence  tliat  he 
would  not  have  been  hired''  even  absent  the  discriminatory  testing  require- 
ment. See  Rolfe  v.  County  Board  of  Education.  6  Cir.  1968,  391  F.2d  77, 
80;  Hill  V.  Franklin  County  Board  of  Education.  6  Cir.  1968.  390  F.2d  583, 
585;  Wall  v.  Stanley  County  Bd.  of  Ed.,  4  Cir.  1967,  378  F.2d  275;  Smith  v. 
Board  of  Education,  8  Cir.  1966,  365  F.2d  770;  Williams  v.  Kimbrough,  W. 
D.La.,  295  F.Supp.  578,  aff'd  5  Cir.  1969,  415  F.2d  874. 

It  was  in  1969  that  Cooper  applied  for  the  job  and  was  required  to  take 
the  Otis  test.  At  that  time  tlie  City  imposed  four  requirements  for  employ- 
ment as  a  golf  pro  other  than  a  satisfactory  test  score:  The  applicant  must 
(1)  be  beween  tlie  ages  of  25  and  40;  (2)  have  at  least  5  years'  experience  as 
a  golf  pro  or  as  an  assistant  golf  pro;  (3)  i>ossess  Class  A  membership  in 
the  PGA,  or  eligibility  therefor;  and  (4)  successfully  complete  an  oral  inter- 
view. On  remand  tlie  City  must  prove  by  clear  and  convincing  evidence  that, 
in   the   light   of  the   numerated    qualifications.    Cooi>er    would    not   have    been 

3  Since  there  was  but  one  job  opening  at  the  time  Cooper  applied  for  the  job  in  1969, 
the  City's  burden,  in  proving  that  Cooper  would  not  have  been  hired  anyway,  Is  to 
show  that  Cooper  was  not  the  most  qualified  applicant. 
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entitled  to  the  job  even  had  there  been  no  requirement  to  take  and  pass  the 
Otis  test.  That  is.  the  City  must  show  that  the  i^erson  actually  hired  was  on 
the  whole  better  qualified  for  the  job. 

On  this  ai>i>eal  the  City  contends  that,  in  1969,  Cooper  did  not  meet  even 
the  minimum  qualifications  because  he  lacked  the  requisite  5  years'  ex- 
perience as  a  golf  pro  or  as  an  as.si.stant  golf  pro.  Assuming  that  Cooi>er  did 
not  have  such  experience  (the  Record  is  unclear),  it  is  for  tJie  district  court 
to  determine  whether  that  factor  would  have  absolutely  disqualified  Cooper. 
If,  for  example,  the  person  actually  hired  for  the  position  in  1969  did 
not  possess  the  recpiisite  5  years'  experience,  or  if  any  other  applicant  deemetl 
qualified  and  allowed  to  compete  for  the  position  lacked  that  experience, 
then  of  course  a  showing  that  Cooi>er  did  not  have  such  experience  would 
not  satisfy  the  City's  burden  of  proof. 

III.  Attorneys'  Fees. 

[7]  Ordinarily,  whether  to  award  attorneys'  fees  is  in  the  sound  discretion 
of  the  trial  judge,  and  a  denial  of  attorneys'  fees  is  overturned  only  upon  a 
showing  of  abuse  discretion.  However,  in  Newman  v.  Piggie  Park  Enter- 
prises, Inc.,  1968,  390  U.S.  400,  402,  88  S.Ct.  964,  966,  19  L.Ed.2d  1263,  the 
Supreme  Court  narrowed  the  trial  judge's  discretion : 

"If  success  plaintiffs  were  routinely  forced  to  bear  their  own  attorneys' 
fees,  few  aggrieved  parties  would  be  in  a  i>osition  to  advance  the  public 
interest  by  invoking  tiie  injunctive  powers  of  the  federal  courts.  Congress 
therefore  enacted  the  provision  for  counsel  fees — not  simply  to  penalize 
litigants  who  deliberately  advance  arguments  they  know  to  be  unenahle  but. 
more  broadly,  to  encourage  individuals  injured  by  racial  discrimination  to 
seek  judicial  relief  under  Title  II. 

"It  follows  that  one  who  succeeds  in  obtaining  an  injunction  under  that 
Title  should  ordinarily  recover  attorney's  fee  unless  special  circumstances 
would  render  such  an  award  unjust." 

Admittedly,  Neivman  involved  a  suit  brought  under  a  civil  rights  statute 
which  makes  si>ecific  allowance  for  attorneys"  fees.  But  in  I^e  v.  Southern 
Home  Sites  Corp.,  5  Cir.  1970,  429  F.2d  290,  this  Court  extended  tlie  Newman 
doctrine  to  section  1982  suits.  There  is  no  relevant  distinction  between  a 
section  1982  suit  and  a  section  1981  suit  such  as  this  one.  See  Jones  v. 
Alfretl  H.  Mayer  Co.,  1968,  392  U.S.  409,  88  S.Ct.  2186,  20  L.Ed.2d  1189.  More- 
over, in  Lee  this  Court  said  that,  when  a  court  refused  attorneys'  fees  in  a 
1982  suit  (and  by  analogy  in  a  1981  suit),  it  must  set  out  the  findings  of 
fact  and  grounds  upon  which  its  refusal  rests. 

If  on  remand  the  district  court  cannot  articulate  specific  and  jusitifiable 
reasons  for  its  denial  of  attorneys'  fees,  it  should  make  a  reasonable  awartl. 

CONCLUSION 

The  judgment  below  is  aflirmed  insofar  as  the  district  court  narrowed  the 
class  of  plaintiffs  to  all  present  and  potential  black  applicants  for  the  ix)si- 
tion  of  City  golf  pro  who  were  or  will  be  required  to  take  and  pass  the  Otis 
test  as  a  prerequisite  to  employment.  We  remand  tliis  case  to  the  district 
court  for  the  City  to  undertake  to  prove  by  clear  and  convincing  evidence 
that  at  the  time  Cooper  .sought  employment  in  1969  he  would  not  have  been 
hired  even  absent  the  testing  requirement.  If  the  City  fails  its  burden  of  proof 
the  district  court  should  award  back  pay  and  individual  injunctive  relief.  If 
on  remand  the  district  court  should  continue  in  its  refusal  to  award  attor- 
neys' fees,  it  is  instracted  to  ai'ticulate  si)ecific  reasons  for  sucli  action.  In 
light  of  this  opinion  the  district  court  should  also  feel  free  to  reassess  costs. 

Remanded  with  instructions. 

On  petition  -for  rehcnring  and  j^etition  for  rehearing  en  banc 

PER  CURIAM  : 

The  Petition  for  Rehearing  is  denied  and  no  member  of  this  panel  nor 
Judge  in  regular  active  service  on  the  Court  having  requested  that  the  Court 
be  polled  on  rehearing  en  banc  (Rule  35  Federal  Rules  of  Api^ellate  Proce- 
dure; Local  Fifth  Circuit  Rule  12)  the  Petition  for  Rehearing  En  Banc  is 
denied. 


United  States  District  Court,  N.   D.  California— October  19,  1972 

No.  C-Tl-1166 
La  Raza  Unida  et  al.,  plaintiffs, 

V. 

John  A.  Volpe  et  al.,  defendant. 

Action  by  private  citizens  against  Secretary  of  Transportation,  California 
Highway  Dei>artment,  California  Department  of  Public  Works  and  chief 
highway  engineer  of  the  sitate  of  California,  to  enjoin  construction  of  state 
highway  project.  The  injunction  was  granted,  337  F.Supp.  221.  On  motion 
for  award  of  attorneys'  fees  and  exi>ert  witness  fees,  the  District  Court, 
Peckham,  J.,  held  that  where  successful  action  resulted  in  the  effectuation 
of  strong  public  policies  of  environmental  protection  and  housing  assistance, 
numerous  people  received  benefits  from  the  litigation,  only  a  private  party 
could  have  brought  the  action  and  an  award  of  attorneys'  fees  would  come 
from  the  state  treasury.  District  Court  would  exercise  its  equitable  power 
to  award  attorneys'  fees,  even  though  statutes  which  were  the  basis  of  the 
injunctive  relief  did  not  specifically  provide  for  awarding  of  fees. 

Motions  granted. 

1.  federal   civil   PKOCEDUEE    2  737 

While  general  American  rule  is  that  attorneys'  fees  are  not  ordinarily  re- 
coverable as  costs,  absent  express  statutory  authorization,  there  are  excep- 
tions for  situations  in  which  "overriding  considerations"  indicate  the  need 
for  such  recovery. 

2.  FEDERAL   CIVIL   PROCEDURE    2  737 

The  power  to  grant  attorneys'  fees  springs  from  the  equitable  powers  of 
the  court. 

3.  FEDERAL   CIVIL   PROCEDURE    2  737 

In  "obdurate  behaviour"  situation  in  which  a  defendant  has  behaved  in 
bad  faith,  a  court  may  use  its  equitable  powers  to  assess  attorneys'  fees 
against  the  defendant. 

4.  FEDERAL  CIVIL  PROCEDURE  27  37 

In  a  "common  fund"  situation  the  courts  may  use  their  equitable  powers 
and  award  attorneys'  fees  in  order  to  insure  that  beneficiaries  of  litigation 
are  the  ones  who  share  the  exi>ense  and  to  prevent  the  unjust  enrichment  of 
"free  riders." 

5.  FEDERAL   CIVIL   PROCEDURE   2737 

When  a  plaintiff  acts  as  "private  attorney  general,"  the  courts  may  use 
their  power  to  grant  attorneys'  fees  offensively  when  necessary  and  appro- 
priate to  insure  the  effectuation  of  strong  congressnonal  policy.  Department 
of  Transportation  Act,  §4(f),  49  U.S.C.A.  §  1653(f). 

6.  FEDERAL  CIVIL  PROCEDURE  2737 

Whenever  there  is  nothing  in  statutory  scheme  which  might  be  interpreted 
as  pirecluding  it,  a  "private  attorney  general"  should  be  awarded  attorneys' 
fees  when  he  has  effectuated  strong  congressional  policy  which  has  benefited 
large  class  of  i^eople,  and  the  necessity  and  financial  burden  of  private  en- 
forcement are  such  as  to  make  the  award  essential. 

7.  FEDERAL  CIVIL  PROCEDURE  2737 

Whether  to  award  attorneys'  fees  to  "private  attorney  general"  is  ad- 
dressed to  sound  discretion  of  tlie  trial  court  and  turns  on  such  factors  as 
the  strength  of  the  congressional  ix^licy,  the  number  of  people  benefited  by 
the  litigants'  efforts,  and  tlie  necessity  and  financial  burden  of  private  en- 
forcement. 

(1326) 
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8.  FEDERAL   CIVIL   PROCEDURE    2737 

Where  successful  action  by  private  citizens  to  enjoin  construction  of  pro- 
posed state  higliway  project  resulted  in  the  effectuation  of  strong  public  poli- 
cies of  environmental  protection  and  housing  assistance,  numerous  people 
received  benefits  from  the  litigation,  only  a  private  party  could  have  brought 
the  action  and  an  award  of  attorneys'  fees  would  come  from  the  state  treas- 
ury, district  court  would  exercise  its  equitable  power  to  award  attorneys' 
fees,  even  though  statutes  which  were  the  basis  of  the  injunctive  relief  did 
not  specifically  provide  for  awarding  of  fees.  Department  of  Transportation 
Act,   §4(f),  49  U.S.C.A.   §  1653(f). 

9.  STATES    4.11 

The  state  may  no  more  immunize  the  individual  from  costs  incident  to 
issuance  of  an  injunction  than  it  may  insulate  him  from  the  injunction  itself. 

10.  FEDERAL  CIVIL  PROCEDURE  273  7 

Sovereign  immunity  did  not  bar  award  of  attorneys'  fee  against  chief 
engineer  of  state  highway  department  in  action  by  private  citizens  to  enjoin 
the  construction  of  state  highway  project.  U.S.C.A. Const.  Amend.  11 ;  Depart- 
ment of  Transportation  Act  §4(f),  49  U.S.C.A.  §  1653(f)  ;  West's  Ann.Cal. 
Gov.Code,  §  825  et  seq. 

11.  FEDERAL  CIVIL  PROCEDURE  2737 

Congressional  silence  is  not  bar  to  awarding  of  attorneys'  fees  as  court 
possesses  within  its  equity  jurisdiction  the  power  to  award  fees. 

12.  FEDERAL   CIVIL   PROCEDURE   2741 

Where  affidavits  of  private  citizens'  exi)ert  witneses  were  helpful  to  the 
court  and  were  crucial  part  of  the  citizens'  presentation  in  action  to  enjoin 
construction  of  state  liighway  project,  tlie  citizens,  who  prevailed,  were 
entitled  to  reimbursement  from  the  state  for  their  exi^ert  witness  fees.  U.S.C.A. 
Const.  Amend.  11;  Department  of  Transportation  Act,  §4(f),  49  U.S.C.A. 
§  1653(f);    West's  Ann.Cal.Gov.Code,    §825  et  seq. 


J.  Anthony  Kline,  Ellen  Cummings,  Public  Advocates,  Inc.,  San  Fran- 
cisco,  Cal.,   for  plaintiffs. 

James  L.  Browning,  Jr.,  U.S.  Atty.,  Francis  B.  Boone,  Asst.  U.S.  Atty., 
San  Francisco,  Cal.,  Harry  S.  Fenton.  Robert  F.  Carlson,  Kingsley  T.  Hoeg- 
stedt,  Sacramento,  Cal.,  John  P.  Horgan,  Nerval  Fairman,  Robert  R.  Buell, 
Donald  M.   Velasco,  San  Francisco,  Cal.,  for  defendants. 

Memorandum  of  Decision 

Peckham,  District  Judge. 

Plaintiffs  in  this  environmental  protection  and  housing  assistance  case 
originally  brought  suit  to  enjoin  tlie  construction  of  California  Highway 
Project  238.^  The  injunction  was  granted  on  -the  grounds  that  tlie  defendants 
failed  to  comply  with  §4(f)  of  tlie  Department  of  Transportation  Act  of 
1966  and  various  sections  of  23  U.S.C.  dealing  with  housing  disi>lacement 
and  relocation.  Plaintiffs  now  move  for  the  awarding  of  attorneys'  fees, 
against  defendants,  the  California  Highway  Department,  California  Depart- 
ment of  Public  Works,  and  J.  A.  Legarra,  Chief  Highway  Engineer,  State 
of  California,   in  his  individual    and   representative  capacity. 

[1]  While  the  general  American  rule  is  that  attorneys'  fees  are  not  ordi- 
narily recoverable  as  costs  absent  an  express  statutory  authorization,  the 
courts  liave  develoi^ed  exceptions  to  this  rule  for  situations  in  which  "over- 
riding considerations"  indicate  the  need  for  such  a  recovery.  Mills  v.  Electric 
Auto-Lite,  396  U.S.  375,  90  S.Ct.  616,  24  L.Ed.2d  593  (1970)."  The  statutes 
which  were  the  basis  of  the  relief  on  the  merits  in  La  Raza  do  not  specifioaily 

1  See  La  Raza  Unida,  et  al.  v.  Volpe,  et  al.,   337  F.Supp.   221    (N.D.Cal.l971). 

2  Several  commentators  have  argued  for  either  a  major  revision  or  an  outright  re- 
jection of  this  rule.  See  Ehrenzweig,  "Reimbursement  of  Counsel  Fees  and  the  Great 
Society,"  54  Calif.L.Rev.  792  (1966);  Juenzel,  "The  Attorney's  Fee:  Why  Not  a  Cost 
of  Litigation?"  49  Iowa  L.Rev.  75  (1963)  ;  McCormicic,  "Counsel  Fees  and  Other 
Expenses  of  Litigation  as  an  Element  of  Damages,"  15  Minn.  L.Rev.  619  (1931)  ; 
Stoebucii,  "Counsel  of  Fees  Included  In  Costs :  A  Logical  Development,"  38  U.Colo.L.Rev. 
202    (1966). 
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provide  for  the  awarding  of  fees ;  hence,  we  must  consider  whether  tliis  case 
falls   within   a   judge-created   exception    to    the   American    rule. 

[2]  The  poiccr  to  grant  attorneys'  fees  springs  from  the  equitable  i)owera 
of  the  court.  Sprague  v.  Ticonic  Nat.  Bank,  307  U.S.  161,  166,  59  S.Ct.  777, 
83  L.Ed.  1184  (1939).  The  basic  issue  in  the  present  motion  is  whether  plain- 
tiffs have  demonstrated  that  equity  compels  the  awarding  of  fees  in  this 
case.  Through  the  use  of  their  equitable  powers  courts  have  carved  out 
several  exceptions  to  the  American  rule  of  not  granting  attorneys'  fees 
absent  sitatutory  authorization. 

[3]  1)  The  "obdurate  behaviour"  situation.  Here  the  courts  use  their 
equitable  powers  to  impose  costs  on  defendants  who  behaved  in  bad  faith. 
See,  e.g.,  Kahan  v.  Kosenstiel.  424  F.2d  161,  167  (3rd  Cir.  1970),  cert,  denied. 
Glen  Alden  Con>-  v  Kahan,  398  U.S.  950.  90  S.Ct.  1870,  26  L.Ed.2d  290  (1970)  ; 
Knight  V.  Auciello,  458  F.2d  852   (1st  Cir.  1972). 

[4]  2)  The  "common  fund"  situation.  Here  the  courts  use  their  equitable 
powers  to  insure  that  the  beneficiaries  of  litigation  are  the  ones  who  share 
the  expense.  This  is  a  defensive  use  of  the  equitable  iK)wer  of  the  courts  to 
prevent  the  unjust  enrichment  of  "free  riders".  See,  e.g.,  Sprague  v.  Ticonic 
Nat.  Bank,  307  U.S.  161,  59  S.Ct.  777,  83  L.Ed.  1184   (1939). 

[5]  3)  The  "private  attorney  general"  situation.  Here  the  courts  use  their 
power  offensively  when  necessary  and  appropriate  to  insure  the  effectuation 
of  a  strong  Congressional  policy.  See  e.g.,  Sims  v.  Amos,  340  F.Supp.  691  (M.D. 
Ala  decided  March  17,  1972)  ;  cf.  Newman  v.  Piggie  Park  Enterprises,  390 
U.S.  400,  88  S.Ct.   964.   19  L.Ed.2d  1263    (1968). 

Doubtless  some  cases  defy  categorization  into  one  of  the  three  categories, 
perhaps  the  present  case  is  one,  but  the  categories  provide  useful  tools  for 
analysis. 

1.  The  obdurate  hehavior  situation. 

The  first  exception,  the  "obdurate  behavior"  or  "bad  faith"  situation,  does 
not  apply  to  this  case.  In  its  memorandum  and  order  the  court  specifically 
found   that  the  State   Highway   Department  did   not   behave   in   bad   faith : 

"From  the  evidence  thus  far  presented  it  also  appears  that,  despite  sincere 
efforts,  the  State  has  an  inadeciuate  relocation  assistance  program,  as  de- 
fined by  §  205  of  the  Uniform  Relocation  Assistance  Act  of  1970  and  IM  80- 
1-71.  The  State,  albeit  in  good  faith,  has  failed  to  comply  with  the  federal 
relocation  statutes  and  regulations."  (emphasis  added). 
337  F.Supp.  at  233. 

The  same  findings  apply  to  the  enironmental  aspect  of  the  case.   La  Raza 
involved   complicated   legal    questions ;    by    no    means    were    the   duties   of   the 
state  clear,  and  the  court  affirms  its  earlier  findings  that   tlie  Sitate  did  not 
behave   in   bad   faith.    Our  concern    here   is   with    those   situations    where    the 
defendants'  errors  and  conduct  fall  sliort  of  obdurate  behavior. 

2.  The  common  fund  situation. 

The  second  exception  is  the  common  fund  "situation".  In  Sprague  v. 
Ticonic  Nat.  Bank,  307  U.S.  161,  59  S.Ct.  777,  83  L.Ed.  1184  (1939),  the 
U.S.  Supreme  Court  held  tliat  attorneys'  fees  can  be  awarded  when  the  judg- 
ment results  in  a  "common  fund"  for  the  iilaintiffs  or  for  the  class.  That  is 
to  say,  when  the  plaintiffs'  efforts  result  in  substantial  benefits  to  others, 
these  "free  riders" — those  who  receive  significant  benefits  without  paying 
for  them — should  compensate  the  plaintiffs  for  tlie  benefits  the  latter  has 
conferred  upon  them.  The  Supreme  Court  has  more  recently  elaborated  on 
the  inequity  of  "free  riders"  in  a  litigation  context: 

"To  allow  the  others  to  obtain  full  benefit  from  the  plaintiffs'  efforts  with- 
out contributing  equally  to  the  litigation  exi)enses  would  be  to  enrich  the 
others  unjusitly  at  the  plaintiff's  exi>ense."  Mills  v.  Electric  Auto-Lite,  396 
U.S.  375,  392,  90  S.Ct.  616,  625,  24  L.Ed.2d  593   (1970). 

In  other  words  the  "free-riders"  situation  is  an  appropriate  one  for  the 
Court  to  exercise  its  equitable  powers  to  award  attorneys'  fees 

The  plaintiffs  in  Mills  were  certain  shareholders  in  Electric  Auto-Lite 
Company  who  alleged  that  a  merger  had  been  accomplished  through  the 
use  of  a  misleading  proxy  statement.  A  group  of  shareholders  brought  a 
derivative  action  to  have  the  merger  set  aside  and  eventually  prevailed  on 
the  merits.  The  Supreme  Court  approved  the  awarding  of  attorneys'  fees 
despite  the  absence  of  any  statutory  authorization  by  utilizing  the  common- 
fund  approach. 


1329 

The  Court  stated  that  attorneys"  fees  can  be  awarded  "where  the  litigation 
has  conferred  a  substantial  benefit  on  the  members  of  an  ascertainable  class, 
and  where  the  court's  jurisdiction  over  the  subject  matter  of  the  suit  makes 
possible  an  award  that  will  operate  to  si)read  the  costs  iJiroi)ortionately  amonj; 
them."  396  U.S.  at  393.  90  S.Ct.  at  62('>. 

Mills  extended  the  scoi)e  of  the  common-fund  justification  for  the  awarding 
of  fees  by  holding  tliat  no  pecuniary  benefit  need  be  demonstrated.  396  U.S. 
at  393,  90  S.Ct.  616.  In  so  doing  it  has  become  exceedingly  difficult  to  trace 
the  benefits  of  litigation  to  their  ultimate  beneficiaries,  so  as  to  apportion  tJie 
attorneys'  fees  amongst  them."  Because  of  the  attendant  difficulties  in  deter- 
mining the  ultimate  beneficiaries,  the  "common  fund"  mold  simply  does  not 
tit  the  present  situation.  As  Judge  Merhige  stated  in  Bardley  v.  School  Board 
of  the  City  of  Richmond,  Virginia,  53  F.R.D.  28,  35  (E.D.Va.l971),  wherein 
he  rejected  the  common  fund  theory  as  a  basis  for  awarding  attorneys'  fees 
in  a  school  desegregation  case:  "School  desegregation  cases,  or  any  suits 
against  governmental  bodies,  do  not  fit  this  fund  model  without  considerable 
cutting  and  trimming." 

Consequently,  the  Court  finds  it  is  difficult  in  tliis  case  to  support  an 
award  of  attorney's  fees  under  the  common-fund  theory. 

3.   The  ''private  attorney  general"  situation. 

In  finding  the  required  substantial  benefit  in  AfiUs,  the  Court  said:  "[T]he> 
stress  placed  by  Congress  on  the  imi>ortance  of  fair  and  informed  corporate 
suffrage  leads  to  the  conclusion  that,  in  vindicating  the  statutory  policy, 
petitioners  have  rendered  a  substantial  service  to  the  corporation  and  its 
shareliolders."  396  U.S.  at  396,  90  S.Ct.  at  627.  The  Court  found  that  tliis 
type  of  "corporate  theraiJeutics"  by  private  stockholders  as  "providing  an 
important  means  of  enforcement  of  the  proxy  statute."  396  U.S.  at  396,  90 
S.Ct.  at  628.  Mills,  then  represents  both  the  defensive  and  offensive  use  ofi 
the  Court's  equitable  powers.  Defensive,  to  prevent  unjust  enrichment  of 
free  riders  and  offensive,  to  promote  the  effective  implementation  of  the 
Congressional    objective   of   fair   and    informed    corporate    suffrage.* 

[6]  Two  distinguished  federal  judges  relying  partially  on  Mills  have  put 
forward  a  third  ground  for  the  awarding  of  attorneys'  fees :  the  plaintiff  as 
"private  attorney-general."  See  Lee  v.  Southern  Home  Sites  Corp.,  444  F.2d 
143  (5th  Cir.  1971),  (opinion  of  Wisdom,  J.)  ;  NAACP  v.  Allen,  340  F.  Supp. 
703,  (M.D.Ala.  1972)  (opinion  of  Johnson,  J.).  See  also  Sims  v.  Amos,  340 
F.Supp.  691'  (M.D.Ala.  1972).  The  rule  briefly  stated  is  that  whenever 
there  is  nothing  in  a  statutory  scheme  which  might  be  interpreted  as  pre- 
cluding it,  a  "private  attorney-general"  should  be  awarded  attorneys'  fees 
when  he  has  effectuated  a  strong  Congressional  policy  which  has  benefited 
a  large  class  of  i^eople,  and  where  further  the  necessity  and  financial  burden 
of  private  enforcement  are  such  as  to  make  the  award  essential.* 


*  In  this  regard  see.  Bright  v.  Phlladelphla-Baltlmore-Washlngton  Stock  Exchange, 
327  F.Supp.  495,  506  (E.D.Pa.  1971)  Plaintiff  was  a  broker  who  sued  the  stock  exchange 
and  Its  Board  of  Directors  for  alleged  violations  of  the  SEC  Act  of  19,34.  Plaintiff  was 
denied  a  place  on  the  Board  of  Directors  of  the  Stock  Exchange,  mainly  as  a  result 
of  some  questionable  procedures.  After  granting  plaintiff  Injunctive  relief  on  the  merits 
the  court  awarded  attorney's  fees,  holding  that  the  entire  exchange  and  Its  members 
"benefitted"  from  plaintiff's  efforts.  In  Brewer  v.  School  Board  of  the  City  of  Norfolk, 
Virginia.  456  F.2d  943,  (4th  Clr.  1972)  (en  banc),  the  majority  of  the  circuit  found 
no  bad  faith  by  the  school  board,  the  usual  ground  for  awarding  attorneys'  fees  lu 
school  desegregation  cases.  See,  e.  g.,  Bell  v.  School  Board  of  Powhatan  County,  Vir- 
ginia, 321  F.2d  494  (4th  Cir.  1963)  ;  Bradley  v.  School  Board  of  City  of  Richmond,  Vir- 
ginia, 345  F.2d  310  (4th  Clr.  1965),  remanded  on  other  grounds,  382  U.S.  103,  86  S.Ct. 
224,  15  L.Ed. 2d  187.  Nevertheless  the  Fourth  Circuit  did  award  attorneys'  fees  under  a 
common  fund  theory.  The  relief  granted  on  the  merits  Included  a  provision  that  the 
school  board  supply  free  transportation  to  students  forced  to  travel  outside  their  neigh- 
borhood. The  court  of  appeals  held  that  many  of  the  public  school  students  of  Norfolk 
had  therefore  received  a  benefit  from  the  litigation,  which  the  court  chose  to  label  a 
"pecuniary"   benefit. 

*  Note,  "The  Allocation  of  Attorneys'  Fees  After  Mills  v.  Electric  Auto-Lite  Co."  38 
U. Chi. L. Rev.  316    (1971) 

^  Another  federal  judge,  In  a  scholarly  examination  of  the  complex  considerations  In 
school  desegregation  cases,  seems  to  accept  the  premises  of  this  rule,  and  Indicates  a 
readiness  to  accept  the  conclusions  as  well.  See  Bradley,  supra    (opinion  of  Merhige,  J.) 

8  The  fact  that  attorneys  In  this  action,  Public  Advocates,  Inc.,  require  no  fees  from 
their  clients  or  that  they  receive  tax-exempt  foundation  money  Is  not  germaln  to  their 
status  as  private  attorneys-general.  See  Miller  v.  Amusement  Enterprises,  Inc.,  426  F.2d 
534  (5th  Clr.  1970).  We  cannot  presume  Congress  intended  to  rely  on  tax-exempt  foun- 
dations to  fund  costs  of  litigation  In  order  to  effectuate  Its  policies,  nor  that  such 
funding  will  continue  In  the  future. 
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In  a  recent  case  interpreting  Mills,  the  Court  of  Appeals  for  the  District 
of  Columbia  in  Yablonski  v.  Unitetl  Mine  Workers,  466  F.2d  424  (D.C.Cir. 
1972)  reversed  a  lower  court's  refusal  to  award  attorney  fees  in  four  sepa- 
rate actions.  Each  of  the  actions  contained  certain  alleged  violations  of  vari- 
ous provisions  of  the  Labor  Management  Reporting  and  Disclosure  Act  of 
1959.  29  U.S.C.  §  401ff.  Yablonski  like  Mills  defies  categorization.  It  is  a 
defensive  use  of  tlie  court's  equitable  powers  as  it  attempts  to  spread  the 
costs  of  securing  union  democracy  over  the  union  membership,  but  an  offen- 
sive use  in  that  it  provides  an  effective  method  of  implementing  the  Con- 
gressional policy  of  advancing  union  democracy. 

More  recently  the  Fifth  Circuit  has  reaflSrmed  Judge  Wisdom's  conclusion 
that  the  awarding  of  attorney  fees  are  proper  when  the  plaintiff  seeks  to 
effectuate  a  strong  Congressional  policy.  Cooper  v.  Allen,  467  F.2d  836  (5th 
Cir.  decided  August  29,  1972).'  Neither  obdurate  behavior  nor  a  common  fund 
was  present.  But  because  the  trial  court  failed  to  articulate  the  basis  of  the 
denial  of  attorney  fees,  the  Court  remanded  with  instructions  that  the 
award  should  be  made  pursuant  to  Lee,  supra,  unless  the  trial  court  can  set 
forth  specific  reasons  for  the  denial. 

[7]  Mills  does  not  give  the  federal  courts  license  to  award  attorneys'  fees 
in  all  cases.  Lee,  444  F.2d  at  145.  See  e.g.,  Fleishman  Distilling  Cori>.  v.  Maier 
Brewing  Co.,  386  U.S.  714,  87  S.Ct.  1404,  18  L.Ed.2d  475  (1967).  The  matter 
is  addressed  to  the  sound  discretion  of  the  trial  court  and  turns  on  such 
factors  as  the  strength  of  the  Congre.ssional  policy,  the  number  of  people 
benefited  by  the  litigants'  efforts,  and  the  necessity  and  financial  burden  of 
private  enforcement. 

a)  The  effectuation  of  strong  Congressional  policies — Few  public  policies 
are  accorded  the  weight  and  priority  of  tliose  present  in  this  lawsuit.  See 
the  discussion  of  this  point  in  La  Raza  Unida  v.  Volpe,  337  F.Supp.  221,  226^ 
228,  (N.D.Cal.l971).  The  Court  could  cite  numerous  judicial  and  legislative 
utterances  that  dramatically  portray  the  strength  of  these  public  policies,  but 
the  following  will  serve  as  examples: 
On  relocation  assistance : 

That  congressional  command  [23  U.S.C.  138  and  Section  4(f)  of  the 
DOT  Act]  should  not  be  taken  lightly  by  the  Secretary  or  this  Court. 
It  represents  a  solemn  determination  of  the  highest  law-making  body 
of  this  Nation  that  the  beauty  and  health-giving  facilities  of  our  parks 
are  not  to  be  taken  away  for  public  roads  without  hearings,  fact-findings, 
and  policy  determinations  under  the  sui^ervision  of  a  Cabinet  ofiicer^ — 
the  Secretary  of  Transportation.  Citizens  to  Preserve  Overton  Park  v. 
Volpe,  401  U.S.  402,  91  S.Ct.  814,  28  L.Ed. 2d  136  (1971)  (opinion  Black, 
J.,  concurring). 
On  relocation  assistance : 

Congress  hereby  declares  that  the  prompt  and  equitable  relocation  and 
reestablishraent  of  persons,  businesses,  farmers,  and  nonprofit  organiza- 
tions displaced  as  a  result  of  the  Federal  highway  programs  and  the 
construction  of  Federal-aid  highways  is  necessary  to  insure  that  a 
few  individuals  do  not  suffer  disprox>ortionate  injuries  as  a  result  of 
progirams  designed  for  the  benefit  of  the  public  as  a  whole.  Therefore, 
Congress  determines  that  relocation  payments  and  advisory  assistance 
should  be  provided  to  all  persons  so  displaced  in  accordance  with  the 
provisions  of  this  title. 
Section  201  of  Title  II  of  the  Uniform  Relocation  Assistance  and  Land 
Acquisition  Policies  Act  provides  as  follows : 


'  Judge  Rives,  speaking  for  the  Court,  relies  partially  on  dictum  in  Newman  v.  Piggie 
Park,  390  U.S.  400,  88  S.Ct.  964,  19  L.Ed. 2d  1263  (1968).  Altliough  in  that  case,  a 
suit  under  Title  II  of  the  Civil  Rights  Act  of  1964,  there  was  a  statutory  authorization 
for  an  award  of  attorneys'  fees,  the  Fifth  Circuit  found  the  logic  equally  applicable 
when  no  Congressional  statement  was  present.  The  Court  in  Newman  said  : 

"If  successful  plaintiffs  were  routinely  forced  to  bear  their  own  attorneys'  fees,  few 
aggrieved  parties  would  be  in  a  position  to  advance  the  public  interest  by  invoking  the 
injunctive  powers  of  the  federal  courts.  Congress  therefore  enacted  the  provision  for 
counsel  fees— not  simply  to  penalize  litigants  who  deliberately  advance  arguments  they 
know  to  be  untenable  but,  more  l)roadly,  to  encourage  individuals  injured  by  racial 
discrimination  to  seek  judicial  relief  under  Title   II. 

"It  follows  that  one  who  succeeds  in  obtaining  an  injunction  under  that  Title  should 
ordinarily  recover  an  attorneys'  fees  unless  special  circumstances  would  render  such 
an  award  unjust." 

See  also.  Note,  "Allowance  of  Attorney  Fees  in  Civil  Rights  Litigation  Where  the 
Action  is  not  Based  on  a  Statute  Providing  For  an  Award  of  Attorney  Fees",  41  Cin.L. 
Rev.  405    (1972). 
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The  purpose  of  this  [title]  is  to  establish  a  uniform  policy  for  the  fair 
and  equitable  treatment  of  i)ersons  displaced  as  a  result  of  Federal  and 
federally  assisted  programs  in  order  that  such  persons  shall  not  suffer 
disproportionate  injuries  as  a  result  of  programs  designed  for  tlie  benefit 
of  the  public  as  a  whole. 

b)  The  number  of  i)eople  who  have  benefited  from  plaintiffs'  efforts — By 
their  litigation  efforts  plaintiffs  have  conferred  various  benefits  on  numerous 
people  in  varying  degree.  The  most  immediate  impact,  of  course,  is  on  those 
5000  people  about  to  be  uprooted  from  their  homes  and  deprived  of  the  parks 
that  would  be  "replaced"  by  Route  238.  Obviously,  the.se  people  have  bene- 
fitted significantly  from  plaintiffs'  efforts.  The  200,000  residents  of  Hayward, 
Union  City,  and  Fremont  have  also  derived  substantial  benefits,  for  they  can 
be  assured  that  the  last  remaining  i>arks  in  southern  Alameda  County  will 
not  be  destroyed  until  formal  fact-findings  and  policy  determinations  have 
been  made. 

In  addition,  the  housing  and  environmental  problems  from  tJie  construction 
of  this  highway  would  have  had  a  very  real  impact  on  all  the  citizens  of  the 
Bay  Area.  The  glut  on  an  already  crowded  housing  market,  the  enviromnental 
damage  to  parks  u.sed  by  Bay  Area  residents,  the  increased  crowdedness  of 
recreational  facilities  would  all  have  a  substantial  effect  on  residenits  of  the 
Bay  Area. 

Moreover,  all  Califomians  benefit  from   this  litigation : 

1)  Because  of  the  decision,  the  California  Highway  Department  is  now 
most  unlikely  to  build  federal-aid  highways  that  might  damage  the  environ- 
ment and  remove  people  from  their  houses  until  the  plans  for  the  highway 
conform  with  federal  statutes  and  regulations,  in  other  words  "state  tliera- 
peutics"  ;  2)  Californians  can  be  assured  that  no  people  in  their  state  wjill 
suddenly  be  homeless,  and  no  parks  areas  will  be  destroyed,  without  some 
attempt  to  conform  to  strict  standard ;  3 )  California  citizens  are  assured 
that  any  environmental  damage  to  their  state  resulting  from  the  construction 
of  this  highway  will  be  minimized;  4)  The  distribution  of  people  who  use 
recreational  facilities  will  be  more  even,  and  the  housing  market  will  not 
be  glutted  by  the  5000  people  suddenly  found  homeless  because  of  this  high- 
way. 

Finally,  it  should  be  pointed  out  that  environmental  protection,  housing 
relocation,  and  highway  construction  are  nearly  everyone's  business,  and 
that  almost  all  of  society  is  better  off  when  public  policies  in  these  areas 
have  been  strengthened.* 

The  fact  that  so  many  people  have  benefited  in  one  way  or  another  from 
this  litigation — residents  of  Hayward,  Union  City,  and  Fremont,  residents  of 
the  Bay  Area,  residents  of  California,  the  general  public — is  an  additional 
factor  favoring  the  awarding  of  fees. 

c)  The  necessity,  and  financial  burden,  of  private  enforcement — Because 
of  the  limited  resources  and  i>otentially  confiicting  interests  within  and 
among  governmental  entities,  effectuation  of  the  public  policies  towards 
environmental  protection  and  housing  relocation  frequently  depend  on 
private  vigilance  and  enforcement.  In  his  August,  1971  "Message  to  Con- 
gress" President  Nixon  stated : 

In  the  final  analysis,  the  foundation  on  which  environment  progress  rests 
in  our  society  is  a  responsible  and  informed  citizenry.  My  confidence  that 
our  Nation  will  meet  its  environmental  problems  in  the  years  ahead  is 
based  in  large  measure  on  my  faith  in  the  continued  vigilance  of  Amer- 
ican public  opinion  and  in  the  continued  vitality  of  citizen  efforts  to 
protect  and  improve  the  environment. 
See  also  Powelton  Civic  Home  Owners  Association  v.  HUD,  284  F.Supp.  809, 
829   (E.D.Pa.l968). 

Indeed,  this  point  underlies  much  of  the  liberal  trend  in  the  "standing" 
requirements.*  Responsible  representatives  of  the  public  should  be  encour- 
aged to  sue,  particularly  where  governmental  entities  are  involved  as  de- 
fendants. As  the  amicus  brief  ix)ints  out,  only  private  citizens  can  be  ex- 
pected to  "guard  the  guardians." 

8  This  point,  obviously,  Is  related  to  the  discussion  or  the  effectuation  of  strong 
public  policies  above.  Whenever  a  strong  public  policy  has  been  effectuated  by  defini- 
tion numerous  people  receive  some  degree  of  benefit. 

"See  Scenic  Hudson  Preservation  Conf.  v.  FPC,  354  F.2d  608  (2d  Clr.  1965),  cert, 
denied,  Consolidated  Edison  Co.  of  N.  Y.,  Inc.  v.  Scenic  Hudson  Preserv.  Conf.,  384 
U.S.  941,  S6  S.Ct.  1462,  16  LEd.2d  540  ;  Office  of  Communication  of  United  Church  of 
Christ  V.  FCC,  123  U.S.App.D.C.  328,  359  F.2d  994  (1966)  ;  Road  Review  League,  Town 
of  Bedford  v.  Boyd,  270  F.Supp.  650  S.D.N.Y.1967). 
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However,  tliese  exhortations  towards  citizen  participation  can  sound  some- 
wliat  hollow  against  the  background  of  the  economic  realities  of  vigorous 
litigation.  In  many  "public  interest"  cases  only  injunctive  relief  is  sought, 
and  the  average  attorney  or  litigant  must  hesitate,  if  not  shudder,  at  the 
thought  of  "taking  on"  an  entity  such  as  the  California  Department  of 
Highways,  with  no  prosiiect  of  financial  compensation  for  the  efforts  and 
expenses  rendered.  The  expense  of  litigation  in  such  a  case  poses  a  formidable, 
if  not  insurmountable,  obstacle.^" 

The  only  public  entities  that  might  liave  brought  suit  in  this  case  were 
named  as  defendants  in  this  action  and  vigorously  opiX)sed  plaintiffs'  conten- 
tions. Only  a  private  party  could  have  been  expected  to  bring  this  litigation, 
and  yet  a  private  party  is  least  able  to  bear  tlie  tremendous  economic  burdens. 
To  force  the  private  litigants  to  bear  their  own  co.sts  here  would  be  tanta- 
mount to  a  i>enalty,  and  it  seems  somewhat  inequitable  to  punish  litigants 
who  have  policed  those  charged  with  implementing  and  following  Congres- 
sional mandates.  Hence,  the  fact  that  only  a  private  party  could  be  reason- 
ably expected  to  bring  this  action  is  one  additional  factor  supporting  the 
awarding  of  attorneys'  fees  in  this  case. 

[8-10]  Given,  then,  the  presence  of  the  three  factors  mentioned  above — 1) 
the  effectuation  of  strong  public  policies;  2)  tJie  fact  that  numerous  people 
received  benefits  from  plaintiffs'  litigation  success;  3)  the  fact  that  only  a 
private  party  could  have  been  exi^ected  to  bring  this  action — this  Court 
believes  that  it  must  exercise  its  equitable  powers  and  award  attorneys'  fees 
to  the  plaintiffs.  While  we  conclude  as  did  the  Fifth  Circuit  in  Lee,  444,  F.2d 
147,  that  this  is  a  sufficient  basis  upon  which  to  award  attorneys'  fees,  the 
instant  case  presents  a  more  api)ealing  case  for  the  exercise  of  this  Court's 
equitable  power  to  award  fees.  Unlike  Lee,  defendants  in  this  motion  are 
not  private  parties.  Since  the  money  will  come  from  the  state  treasury  the 
awarding  of  fees  in  the  instant  case  will  also  serve  the  other  objective  of 
the  Mills  decision — matching,  to  the  extent  that  the  Court's  jurisdiction  over 
the  matter  makes  possible,  the  costs  and  the  l)enefits  of  litigation." 


10  Absent  foundation  funding,  It  is  simply  not  economically  rational  for  any  single 
Individual  or  small  group  of  individuals,  to  attempt  to  capture  their  minute  portion  of 
aggregate  good  bv  incurring  large  expense  to  enforce  a  widely  held  right.  See  M.  Olson, 
Jr  "The  Logic  of  Collective  Action,  Public  Goods  and  The  Theory  of  Groups"  (Harv. 
Econ.Serles  #124,   1965). 

"  We  stop  here  to  consider  the  question,  sua  sponte,  that  this  Court  Is  without  juris- 
diction to  grant  attorney's  fees  or  costs  when  the  real  party  in  interest  is  the  State  of 
California.  It  is  not  doubted  that  this  Court  has  jurisdiction  over  this  action  in  the 
main.  La  Raza  Unida  v.  Volpe,  D.C.,  3.37  F.Supp.  221  (1971).  It  has  been  suggested 
however,  that  a  federal  court  is  without  judicial  power  to  award  even  court  costs 
against  state  defendant  without  statutory  authorization  because  of  notions  of  sov- 
ereign immunity.  Sincock  v.  Obara,  320  F.Supp.  1098  (D.Del. 1970).  Drawing  a  distinc- 
tion between  actions  for  injunctions,  see  e.g.,  Georgia  R.  R.  &  Banking  Co.  v.  Redwine, 
342  U.S.  299,  72  S.Ct.  321,  96  L.Ed.  335  (1952),  and  an  action  which  results  in  a 
monetary  judgment  against  the  state  or  any  official  in  his  representative  capacity, 
the  Court  In  Sincock  declinetl  to  exercise  its  equitable  powers  to  award  either  costs 
or  attorneys'  fees,  for  want  of  jurisdiction. 

Other  courts  seem  to  hold  that  the  power  to  tax  costs  against  the  state  is  necessarily 
Incident  to  jurisdiction ;  that  where  jurisdiction  over  the  action  in  the  main  is 
proper  no  specific  statute  is  required  to  overcome  the  state's  sovereign  immunity  in 
federal  court.  See  State  of  Utah  v.  United  States,  304  F.2d  23  (10th  Cir.  1962)  ;  cf. 
Fairmont  Creamery  Co.  v.  Minnesota,  275  U.S.  70,  48  S.Ct.  97,  72  L.Ed.  168  (1927). 
In  Sims  v.  Amos,  the  court  said  : 

Individuals  who,  as  officers  of  a  state,  are  clothed  with  some  duty  with  regard  to 
a  law  of  the  state  which  contravenes  the  Constitution  of  the  United  States,  may 
be  restrained  by  injunction,  and  in  such  case  the  state  has  no  power  to  impart 
to  its  officers  any  immunity  from  such  injunction  or  from  Its  consequences.  Includ- 
ing the  court  costs  incident  thereto. 
340  F.Supp.   691    (M.D.Ala,   decided  March   17,   1972)     (at   n.   8)    (emphasis  added). 

That  federal  courts  have  awarded  attorney's  fees  to  successful  litigants  against  state 
officers  cannot  be  denied.  See,  e.g.,  Sims  v.  Amos,  supra,  (Governor  of  Alabama  and 
Secretary  of  State)  ;  Wyatt  v.  Stickney,  ."544  F.Supp.  373  (M.D.Ala,  decided  April  13, 
1972),  (State  regulatory  agency).  See  also.  Cooper  v.  Allen,  supra  (Mayor  of  Atlanta, 
Georgia)  ;  Brewer  v.  School  Board  of  Norwalk,  supra  (school  board)  :  Hammond  v. 
Housing  Authority  &  Urban  Renewal  Agency  of  Lane  County,  328  F.Supp.  586 
(D.Or.l971),  (municipal  housing  authority).  But  of  course,  the  eleventh  amendment 
has  been  read  not  to  apply  to  local  bodies.  Lincoln  County  v.  Luning,  133  U.S.  529. 
10  S.Ct.  363,   33  L.Ed.   766    (1890). 

Since  we  conclude  as  the  court  did  in  Sims  that  the  state  may  no  more  immunize 
an  individual  from  costs  incident  to  an  injunction  than  it  may  Insulate  him  from  the 
injunction  itself,  we  find  that  sovereign  immunity  does  not  bar  an  award  of  attorney's 
fees  against  Chief  Engineer  Legarra.  The  State  of  California  has  provided  that  mone- 
tary claims  or  judgments  against  state  officers,  in  such  a  situation,  are  reimbursable 
by  the  public  entity  which  employed  the  individual.  West's  Cal.Code  Gov't  §  825  et  seq. 
As  such  the  questions  of  sovereign  immunity  with  respect  to  the  other  defendants  have 
become  largely  academic. 
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[11]  The  defendants  argue  that  Congress,  hy  its  failure  to  provide  for  the 
awarding  of  fees  in  the  statutes  involved  in  this  case,  indicated  an  intent 
that  fees  should  not  be  a\varde<l.  Congressional  silence,  however,  is  not  a 
bar  to  the  awarding  of  fees.  See  the  discussion  in  Mills,  396  U.S.  at  390,  90 
S.Ct.  616.  The  Court  possesses  within  its  e^iuity  jurisdiction  tlie  power  to 
award  fees.  See,  c.ff..  Mills;  .Sprague,  307  U.S.  161,  59  S.Ct.  777,  83  LiEd.  1184 
(1939).  And  the  equities  of  this  particular  case  compel  the  awarding  of 
attorneys'  fees.   Plaintiffs'  motion  is  granted. 

We  cannot  emphasize  enough  that  in  granting  this  motion,  the  purix>se  is 
not  to  saddle  the  losing  party  with  the  financial  burden  in  order  to  punisili 
him,  ratlier  we  shift  the  financial  burden  in  order  to  effectuate  a  strong  Con- 
gressional policy.  Accord,  Mills,  396  U.S.  at  396-397,  90  S.Ct.  616. 

[12]  Plaintiffs  also  .seek  reimbursement  for  their  expert  witness  fees.  The 
affidavits  of  the  exi>ert  witiies.ses  were  quite  helpful  to  the  Court,  and  were 
a  crucial  part  of  the  plaintiffs'  presentation.  For  the  reasons  stated  above  in 
granting  attorneys'  fees,  plaintiffs'  motion  to  award  expert  witness  fees  is 
also  granted. 


[Filed   Aug.    10,    1973,   Charles  J.   Ulfers,   Clerk,   U.S.    District   Court,   Northern    District 

of  California] 

In  the  United  States  District  Court 

Northern  District  of  California 

No.  C-71-912  RFP 

The  Stanford  Daily,  et  al.,  plaintiffs 

V. 

James  Zurcheb,  individually  and  as  Chief  of  Police  of  Palo  Alto,  County 
OF  Santa  Clara,  State  of  California,  et  al.,  defendants 

Memorandum  and   Order 

This  lawsuit  had  its  genesis  when  several  members  of  the  Palo  Alto  Police 
Depatrment.  acting  pursuant  to  a  warrant,  engaged  in  a  search  of  the  offices 
of  the  Stanford  Daily,  Stanford  University's  campus  newspai>er.  Defendants 
are  members  of  the  Palo  Alto  Police  Department,  the  District  Attorney  for 
Santa  Clara  County,  and  one  of  his  deputies,  each  named  individually  and 
in  his  official  capacity.  The  plaintiff  is  the  Stanford  Daily,  an  unincorpo- 
rated association,^  and  its  student  editors. 

Defendants,  throughout  this  litigation,  have  maintained  that  the  search 
of  the  Daily  office,  although  no  one  at  the  Daily  was  suspected  of  committing 
a  crime,  was  an  entirely  legal  act,  and  they  further  maintain  that  they  would 
conduct  such  a   search   again  under  similar  circumstances. 

I 

Pursuant  to  42  U.S.C.  §  1983  (1970)  plaintiffs  brought  suit  in  this  court 
seeking  declaratory  relief  and  an  injunction.  On  October  5,  1972.  this  court 
ruled,  as  to  those  not  suspected  of  a  crime,  third  parties,  that  the  warrant 
was  insufficient  to  comply  with  the  fourth  amendment  when  it  appears  that 
there  was  available  to  law  enforcement  personnel  oxi  alternative  course  of 
conduct  which  could  achieve  tlie  same  end  in  a  manner  much  less  intrusive 
upon  the  concerns  voiced  in  the  fourth  amendment.^  In  other  words,  the  court 
ruled  that  the  law  enforcement  personnel  must  explore  the  subpena  duces 
tecum  alternative  before  obtaining  and  executing  a  warrant  for  the  searcli 
of  those  not  suspected  of  criminal  activity.*  During  the  pendency  of  the  liti- 
gation, this  court  was  suri>rised  at  tlie  dearth  of  litigation  on  the  question 
of  the  fourth  amendment  rights  of  third  parties.  Id.  at  127.  One  possible 
explanation  was  tliat  investigative  agencies  normally  use  the  subpoena  alter- 
native to  achieve  their  objective  in  examining  materials  of  third   parties. 

Another  possible  explanation  is  that  a  defense  to  an  action  for  monetary 
damages  under  42  U.S.C.  §  1983  brought  against  a  law  enforcement  officer  is 
that  tlie  officer  acted  in  good  faith.  Pierson  v.  Ray,  386  U.S.  547  (1967).*  If 
a  party  chooses  to  vindicate  his  fourth  amendment  rights  which  have  al- 
legedly been  violated  by  a  law  enforcement  officer,  albeit  in  good  faith,  he 
is  relegated  to  declaratory  and  injunctive  relief.'^  The  aggrieved  person  must 
be  prepared  to  make  the  kind  of  showing  which  would  warrant  equitable 
relief.  And  lastly,  for  no  pecuniary  gain,  he  is  required  to  engage  in  exten- 
sive litigation  at  considerable  cost  including  attorney's  fees,  just  for  tlie 
satisfaction  of  having  a  court  determine  that  tlie  police  violated  the  Consti- 


iSee  Fed.  Rule  Civ.  Pro.,  Rule  17(b)  ;  Cal.  Code  Civ.  Pro.   S  388(a)    (West  1973). 

2  Memorandum    and    Order    reported    353    F.Supp.    124     (N.D.    Cal.    1972);    Note.    86 

HARV.     L.    KEV.     1317. 

3  The  court  granted  declaratory  relief  only  but  left  open  the  possibility  that  an 
Injunction  might  issue  if  plaintiffs  presented  to  the  court  facts  which  would  indicate 
that  declaratory   relief  alone  was  not  sufficient   to  protect  plaintiffs'   rights   as   declared. 

*  See  text  accompanying  note   19,   infra. 

5  Cf.  Bivens  v.  Six  Unknown  Named  Agents  of  the  Federal  Bureau  of  Narcotics,  403 
U.S.  388,  408  (1971).  See  also  Jackson  v.  Ogilvie,  426  F.2d  1333  (7th  Cir.),  cert, 
denied  400  U.S.  833   (1970). 

(1334) 
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tution.  and  possibly  obtaining  an  injunction  if  lie  can  show  that  there  is  a 
real   possibility   the  violation  may   reoccur.' 

It  is  not  surprising  that  when  faced  with  the  costs  of  interminable  litiga- 
tion against  a  city  and  county  with  relatively  unlimited  resources  measured 
against  the  limited  satisfaction  obtained  when  and  if  relief  is  finally  given, 
many  potential  plaintiffs  are  unwilling  to  take  on  the  task  of  "fighting  City 
Hall."  At  a  time  when  legal  costs,  particularly  attorney's  fees  are  rising, 
third  party  rights  protected  by  the  fourth  amendment,  whie  existing  in 
theory,  in  practice  have  no  meaningful  effect. 

This  situation  may  be  contrasted  to  a  criminal  defendant,  who  has  a  rela- 
tively adequate  remedy  by  way  of  a  suppression  hearing  to  determine  the 
legality  of  tlie  search.  See  Mapp  v.  Ohio,  3G7  U.S.  frl3  (1961)  ;  Elkins  v. 
United  States,  364  U.S.  206  (1960).  The  criminal  defendant,  unlike  the  third 
party,  has  an  extraordinary  incentive  to  vindicate  his  fourth  amendment 
right  to  obviate  a  successful  prosecution  against  him.  And  if  he  cannot 
afford  counsel,  one  will  be  appointed  for  him. 

The  rights  expressed  in  tlie  fourth  amendment  are  in  constant  tension  with 
expedient  law  enforcement.  Almeida-Sanchez  v.  United  States,  41  U.S.L.W. 
4970  (June  21,  1973).  But  it  is  the  job  of  every  citizen  to  insure  that  over- 
zealous  law  enforcement  personnel  do  not  compromise  the  high  value  placed 
on  privacy  in  our  society.  It  is  important  to  remember  that  the  fourth 
amendment  protects  all  the  people,  and  not  just  those  susi>ected  of  a  crime. 
It  would  be  a  cruel  irony  if  those  people  who  harbored  contraband  had  an 
adequate  incentive  to  pursue  an  effective  remedy  for  violations  of  their  fourth 
amendment  rights,  while  those  who  engage  in  entirely  legal  activity,  because 
of  the  economic  realities  of  tlie  cost  of  attorney's  fees  must  allow  their 
constitutional   rights   to   go   unvindicated. 

The  plaintiffs  have  moved  for  an  award  of  reasonable  attorney's  fees.  For 
the  reasons  which  follow,  the  motion  is  granted. 

II. 

It  has  been  the  general  view  in  this  country,  absent  statutory  direction, 
that  attorney's  fees  are  not  ordinarily  awardable  as  a  cost  of  litigation.'  In 
England,  the  courts  have  discretion  to  award  a  reasonable  allowance  for 
attorney's  fees  since  the  court   was  to  make  the  prevailing  party   whole.® 

The  English  rule  which  awards  attorney's  fees  as  costs  to  the  plaintiff  or 
defendant,  whoever  prevails,  also  has  the  effect  of  promoting  settlement.  The 
generally  accepted  American  view  is  that  recourse  to  litigation  is  not  wrong, 
and  that  the  party  who  does  not  prevail  ought  not  to  be  penalized  for  his 
resort  to  the  courts  to  vindicate  his  rights.*  It  is  indeed  ironic  that  the 
very  purpose  of  the  general  American  rule,  not  to  deter  litigation,  is  in  many 
cases  having  the  exact  opposite  effect.  The  inability  to  get  attorney's  fees 
directly,  or  indirectly,  through  damage  awards,  has  the  effect  of  a  deterring 
many  potential  plaintiffs  from  seeking  redress  in  the  courts.  See  Newman  v. 
Piggie  Park  Enterprises.  390  U.S.  400  (1969)  {per  curiam)."  While  legal  aid 
oflBces"   and   contingent   fee   arrangement,    where   damages    would    lie,^   have 

9  See  Note,  The  Federal  Injunction  as  a  Remedy  for  Unconstitutional  Policy  Conduct, 
78  Yale  L.J.   14.3    (1968). 

'  The  American  rule  was  originally  adopted  when  counsel  fees  were  awarded  by 
courts  as  a  fixed  sum  of  money,  pursuant  to  a  schedule.  In  a  period  of  rising  prices 
the  attorneys  successfully  abolished  court  fixed  fees.  Goodhart,  Costs,  38  tale  l.  j.  849, 
854  (1929)  ;  Note,  77  hauv.  l.  kev.  1135  (1964)  ;  Ehrenzweig,  Reimbursement  of 
Counsel  Fees  and  the  Great  Society,  54  calif,  l.  rev.  792    (1966) 

8  6  J.  Moore,  Federal  Practice  1703. 

»  Note,  77  HARV.  L.  REV.  1135  (1964).  Nor  are  attorney's  fees  directly  awardable  as 
damages.  Day  v.  Woodworth,  13  How.  363   (1851)  ;  6  J.  Moore,  Federal  Practice  1704. 

10  The  Court  in  Piggie  Park  intimated  no  view,  nor  is  the  legislative  history  clear 
as  to  whether  a  party  who  successfully  defends  an  action  under  Title  II  of  the  Civil 
Rights  Act  of  1964,  §  204(a),  42  U.S.C.  §  2000a-3  would  be  a  prevailing  party.  Nor 
whether  if  a  prevailing  party,  different  factors  might  guide  a  court's  discretion.  See 
Northcross  v.  Memphis  Bd.   of  Ed.,  41  U.S.L.'W.   3635    (June  4,  1973). 

"  There  approximately  355,000  attorneys  licensed  to  practice  in  the  United  States, 
and  only  2,500  work  for  legal  services.  Prepaid  Legal  Services,  transcript  of  proceed- 
ings of  a  national  conference  held  by  ABA  Special  Committee  on  Prepaid  Legal  Services 
held  in  Washington,  D.C.,  April  27-29,  1972  at  1.  See  also  Brief  of  National  Legal  Aid 
and  Defenders  Association,  Amicus  Curie  in  La  Raza  v.  Volpe.  73-1145  (9th  Cir  appeal 
filed  Dec.  — ,   1972). 

A  former  Director  of  the  Office  of  Economic  Opportunity  estimates  that  legal  services 
meet  only  about  28%  of  poor  peoples  needs.  Testimony  of  Frank  Carlucci,  hearings  on 
H.R.  40,  H.R.  185,  H.R.  357,  etc.  before  the  House  Committee  on  Education  and  Labor. 
92  Cong.,  1st  Sess.  pt.  e  at   1S66-67    (1971). 

See  J.  Falk  and  S.  Polack,  Political  Interference  with  Publicly  Funded  Lawyer:  The 
CRLA   Controversy  and  the  Future  of  Legal  Services,  24   hast.   l.   rev.   599    (1973). 

^  The  principals  which  underlie  the  contingent  fee  arrangement  may  have  some  bear- 
ing in  determining  what  amount  constitutes  a  reasonable  attorney's  fee  where  Congress 
or  the  courts  provide  for  such  an  award.  See  Disciplinary  Rule"  2-106  of  the  Code  of 
Professional  Responsibility  of  the  American   Bar  Association. 

24-626  O  -  74  -  36 
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provided  some  legal  services  for  those  who  could  not  otherwise  afford  them, 
there  is  no  doubt  that  new  methods  of  financing  legal  services  to  all  levels 
of  society  must  be  explored."  Accordingly  many  commentators  have  ques- 
tioned the  continuing  vitality  of  the  American  rule,  and  its  effect  on  the 
delivery  of  legal  services.  Many  have  suggested  a  liberalization  of  the  strict 
American  rule." 

III. 

To  ameliorate  the  inequities,  both  Congress  and  the  courts  have  made  in- 
roads into  the  strict  application  of  the  American  rule.  It  is  now  beyond 
dispute  that  federal  courts  have  equitable  powers  to  award  attorney's  fees 
in  appropriate  cases.  Spragiic  v.  Tioonic  National  Bank,  307  U.S.  161,  166 
(1939).  It  is  also  well  established  that  ".  .  .  in  the  absence  of  statutory  or 
contractual  authorization,  federal  courts,  in  the  exercise  of  their  equitable 
powers,  may  award  attorney's  fees  when  the  interest  of  justice  so  requires. 
Hall  V.  Coie,  41  U.S.L.W.  465.S,  59  (May  21,  1973)  ;  Mills  v.  Electric  Autoiite, 
396  U.S.  375   (1970). 

The  only  question  for  a  district  court  is  then,  whether  in  the  exercise  of 
its  equitable  i)owers,  the  interest  of  justice  requires  that  fees  be  .shifted. 
There  are  two  parts  to  this  question.  First,  is  this  the  type  of  case  in  which 
the  court  has  discretion  to  award  attorney's  fees  as  costs?  And  if  so  as  a 
matter  of  the  court's  discretion,   is   this   an   appropriate  case? 

A.  Type  of  case. 

In  Sprague  v.  Ticonic  National  Bank,  307  U.S.  161  (1939)  the  Court  held 
that  attorney's  fees  can  be  awarded  when  the  judgment  results  in  a  "common 
fund"  for  the  plaintiffs  or  for  the  class.  In  Mills  v.  Electric  Auto-lite,  396 
U.S.  375  (1970),  the  Court  approved  the  award  of  attorney's  fees  to  share- 
holders who  succeeded  in  setting  aside  a  corporate  merger.  The  Court  ex- 
tended the  scope  of  the  common  fund  rational  by  holding  that  no  i)ecuniary 
benefit  need  be  demonstrated.  Id.  at  393.  As  this  court  pointed  out  in  La 
Raza  Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Oal.  1972),  Mills  represents  both 
the  defensive  and  aflirmative  use  of  the  Court's  equitable  powers.  Defensive, 
to  prevent  unjust  enrichment  of  free  riders  and  affirmative  or  offensive  to 
promote  the  effective  implementation  of  the  Congressional  objective  of  fair 
and  informed  corporate  suffrage.  Id.  at  98. 

In  Newman  v.  Piggie  Park  Enterprises,  390  U.S.  400  (1968).  in  interpreting 
the  scope  of  the  reasonable  attorney's  fee  provision  under  Title  II  of  the 
Civil  Rights  Act  of  19(i4,  204(b),  42  U.S.C.  §2000  a-3(b),  tine  Court  found 
that  fees  were  awardable  as  costs  "not  simply  to  penalize  litigants  who 
deliberately  advance  arguments  they  know  to  be  untenable  but,  more  broadly, 
to  encourage  individuals  injured  by  racial  discrimination  to  seek  judicial 
relief  under  Title  II."  In  essence,  tJie  Court  found,  in  determining  Congress's 
objective,  that  the  general  American  Rule,  not  to  award  attorney's  fees  as 
costs,  was  having  the  opposite  effect  from  its  intent.  Far  from  promoting  a 
judicial  determination  of  rights,  at  least  in  the  equitable  relief  area,  the 
policy  of  not  awarding  fees  was  an  obstacle  to  a  judicial  determination  of 
rights. 

Mills  and  Piggie  Park  touched  responsive  chords,  and  the  federal  judiciary 
responded  in  a  myriad  of  decisions  indicating  tliat  where  a  plaintiff  seeks 
only  equitable  relief,  that  strict  application  of  the  American  rule  no  longer 
makes  sense  as  a  policy  to  promote  access  to  courts.  Hall  v.  Cole,  41  U.S.L.W. 
4658  (May  21,  1973)  ;  NorthcrovHS  v.  Mcnipliasi  Board  of  Ed.,  41  U.S.L.W.  3635 
(June  4,  1973)  ;  Sims  v.  Amos,  409  U.S.  936  aff'g.  340  F.  Supp.  691  (M.D. 
Ala.  1972)  ;  Knight  v.  Aucicllo,  453  F.2d  852  (1st  CLr.  1973)  ;  McEnteqgart  v. 
Cataldo,  451  F.2d  1109  (1st  Cir.  1971)  ;  Gartner  v.  Soloner,  384  F.2d  348  (3rd 
Cir.  1967)  ;  B reiver  v.  School  Bd..  456  F.2d  943  (4th  Cir.  1972),  cert,  denied, 
92    S.Ct.    1778;    Lee   v.    Southern   Home   Sites   Corp.,   444    F.2d    143    (5th    Cir. 

"See  McLaughlen,  The  Recoveri/  of  Attorney's  Fees:  A  Netv  Method  of  Financing 
Legal  Service.^,  40  Ford.  L.  Rev.  761  (1972)  :  See  Sen.  Rep.  9.3-14C  aecompanylng  S. 
Res.  101,  fl8rd  Cong.,  1st  Sess.  (HI78)  authorizing  a  new  subcommittee  of  tlie  Senate 
Judiciary  Committee  to  inquire  into,  inter  alia,  new  metliods  of  financing  the  delivery 
of  legal  services. 

'*  Ehrenzweig,  supni.,  Stoebuck,  Counsel  Fees  Ineluiled  in  Costs:  A  Logical  Develop- 
ment, HS  u.  COLO.  L.  REV.  202  (li<6fi)  Mcliaughlen.  supra.,  Kuenzel,  The  .ittorncij'a 
Fee:  Whi>  not  a  Cost  of  Litigation;  4!).  iowa  l.  rev.  75  (196.S)  Note,  Attornei/'s 
Fees:  Where  Shall  the  Vltimate  Burden  Lief  20  v.\n.  l.  rev.  1216  (1967)  ;  Note,  The 
Allocation  of  .attorney's  Fees  After  Mills  v.  Electric  Auto  Lite  Co.,  38  u.  CHi.  L.  rev. 
316    (1971). 
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1971)  ;  Callahan  v.  Wallace,  4(>6  F.2d  59  (5th  Cir.  1972)  ;  Cooper  v.  Allen, 
467  F.2d  836  (5th  Cir.  1972)  ;  Donahue  v.  Staunton,  471  F.2(l  475,  482  (7lh 
Cir.  1972)  ;  Yablon,sJd  v.  United  Mine  Worhrrti,  466  F.2d  424  (D.C.  Cir.  1972), 
cert,  denied,  40  L.AV.  3512  (1973)  ;  La  liaza  Unida  v.  Volpe,  57  F.R.D.  94 
(N.D.  Cal.  1972)  ;  Johnson  v.  Sun  Francifieo  Unified  School  District,  Civ.  No. 
70-1331  SAW    (N.U.   Cal.  decided   Sept.   12.   1972). 

Ross  V.  Goshi,  351  F.  Supp-  494  (D.  Haw.  1972)  ;  Jinks  v.  Mays,  350  F. 
Supp.  1037  (N.D.  Ga.  1972)  ;  Newman  v.  Alabama,  349  F.  Supp.  278  (M.D. 
Ala.  1972)  ;  Wyatt  v.  Stickney,  344  F.  Supp.  408  (M.D.  Ala.  1972)  ;  NAACP 
V.  Allen,  340  F.  Supp.  703  (M.D.  Ala.  1972)  ;  Shull  v.  Columhus  Mun.  Separate 
School  Dist.  338  F.  Supp.  1376  (N.D.  Miss.  1972)  ;  Local  4076  Unitedl  Steel' 
v)orkers  v.  United  Steehrorkers,  338  F.  Supp.  1154  (W.D.  Pa.  1972)  ;  Moore  v. 
Knowles,  333  F.  Supp.  53  (N.D.  Tex.  1971)  ;  Broun  v.  Ballas,  331  F.  Supp. 
1033  (N.D.  Tex.  1971)  ;  Hammond  v.  Housing  Authority  and  Urban  Renewal 
Agency  of  Lane  County,  328  F.  Supp.  587  (D.  Ore.  1971)  ;  Lyle  v.  Teresi,  327 
F.   Supp.   683    (D.   Minn.   1971). 

While  various  rationales  have  been  given  for  including  attorney's  fees  as 
costs,  the  courts  are  in  essence  making  a  judgment  that  including  attorney's 
fees  as  costs  is  an  additional  remedy  necessary  to  effectuate  the  congres- 
sional underpinnings  of  a  substantial  program. 

The  equitable  federal  powers  to  imply  remedies  is  not  new.  Act  of  May  8. 
1792,  §2,1  Stat.  276;  C.  Wright,  Law  of  Federal  Courts.  257  (2d  ed.  1970.)  '^ 
As  Justice  Harlan  wrote,  concurring  in  Bivens  v.  Six  Unknown  Named  Agents 
of  the  Federal  Bureau  of  Narcotics,  403  U.S.  388   (1971)  : 

"Thus,  in  suits  for  damages  based  on  violations  of  federal  statutes  lacking 
any  express  authorization  of  a  damage  remedy,  this  Court  has  authorized 
such  relief  where,  in  its  views,  damages  are  necessary  to  effectuate  the 
congressional  policy  underpinning  the  substantive  provisions  of  the  statute." 
J.  I.  Case  V.  Borak,  377  U.S.  426  (1964)  ;  Tunstall  v.  Brotherhood  of  Loco- 
motive Firemen  d  Engineermen,  323  U.S.  210,  (1944) .  hi.  at  402. 

The  Court  in  Bivens  hold  that  in  order  to  protect  encroachment  by  federal 
officers  on  rights  protected  by  the  fourth  amendment,  it  was  necessary  to 
imply  a  particular  remedial  mechanism,   that  is,   suits  for  damages. 

In  J.  I.  Case  v.  Borak,  supra,  tlie  Court  "  'implied' — from  what  can  only  be 
characterized  as  an  'exclu.sively  procedural  provision'  affording  access  to  a 
federal  forum  *  *  *  a  private  cause  of  action  for  damages  for  violation  of 
§  14(a)  of  the  Securities  Exchange  Act  of  1934,  48  Stat  895,  15  U.S.C.  §  78n 
(a)."  Bivens,  403  U.S.  at  403  n.4.  In  Mills,  the  Court  found  that  the  iwlicies 
expressed  by  Congress  in  the  same  statute  also  required  that  an  award  of 
attorney's  fees  be  made  because  this  would  "provide  an  important  means  of 
enforcement  of  the  proxy  statute."  396  U.S.  at  396. 

In  Bivens,  after  recognizing  the  inherent  equitable  power  to  imply  rem- 
edies, the  late  Justice  Harlan  passed  to  the  question  of  whether  a  damage 
remedy  would  be  appropriate.  In  reaching  the  conclusion  that  implying  a 
damage  action  is  appropriate  in  the  fourth  amendment  area,  he  relied  on  the 
fact  that  no  other  alternative  remedy  was  provided  to  insure  the  vindication 
of  tlie  right  in  question,  and  that  the  right  ranked  sufficiently  high  on  the 
social  scale  that  it  was  worthy  of  protection.^" 

In  Bivens,  Harlan  concluded  that  the  fourth  amendment  area  was  pecu- 
liarly suited  for  judicial  supervision  and  remedy  formulation.  DL  at  405—410. 
See  Mapp  v.  Ohio,  supra.  See  also  Bell  v.  Hood,  supra.  To  the  plaintiffs  in 
Bivens  the  exclusionary  rule  was  irrelevant  and  injunctive  i-elief  was  un- 
likely. Additionally  he  found  that  the  rights  protected  by  the  fourth  amend- 
ment ranked  at  least  as  high  on  our  social  value  as  the  rights  of  stock- 
holders defrauded  by  misleading  proxies.  Bivens,  403  U.S.  at  411.  See  J.  I. 
Case  V.  Borak,  supra,  giving  private  damage  remedy,  and  Mills,  supra,  award- 
ing attorney's  fees  as  costs  thereby  insuring  that  the  right  of  action  given 
in  J.  I.  Case  Co.,  will  in  fact  be  brought. 

15  Ben  V.  Hood,  327  U.S.  678  (1946)  ;  J.  I.  Cose  Co.  v.  Borak,  337  U.S.  426  (1947)  ; 
Deckert  v.  Independence  Corp.,  311  U.S.  282  (1940)  ;  Mitchell  v.  De  Mario  Jewelry,  361 
U.S.   288    (1960)  ;  Sicann  v.   Board  of  Ed.,  402  l\S.    1    (1971). 

1*  Congress  has  by  statute  recognized  that  certain  classes  of  rights  rank  high  on 
the  nation's  social  priorities  and  have  given  to  idaintiflfs  the  additional  remed.v  of  fee 
shifting.  See  e.g.,  42  U.S.C.  §  2000a-3(b)  (public  accommodations)  ;  42  U.S.C.  §  2000(e)- 
5(k)  (equal  emplo.vment)  ;  42  U.S.C.  §  3612(c).  (fair  housing).  See  also  Education 
Amendments  of  1972  §718,  41  U.S.L.W.  45  (June  23,  1972).  Compare  Opinion  of  the 
Court  In  Hall  v.  Cole,  supra,  with  dissent  of  White,  J.  arguing  that  internal  labor 
disputes   were   not   of  sufficient   public   concern   to   imply   an   attorneys   fee   award. 
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Applying  the  criteria  for  the  appropriate  use  of  the  court's  equitable  power 
to  imply  remedies  to  the  instant  motion,  it  would  seem  fee  shifting  is  ap- 
propriate. First,  there  is  in  the  fourth  amendment  no  detailed  pattern  of 
remedies  such  that  one  could  fairly  draw  the  inference  that  the  remedies  pro- 
vided were  complete.  See  Fleishman  Distilling  Corp.  v.  Maier  Brewing  Co., 
386  U.S.  714  (1967).  See  also  Bivens,  supra.  The  absence  of  a  "meticulously 
detailed"  pattern  of  remedies  has  been  one  signal  that  attorney's  fees  may 
be  awarded  as  costs.  Mills,  396  U.S.  at  391.  Accord  Hall  v.  Cole,  supra;  Lee  v. 
Southern  Homes,  444  F.2d  at  145:  La  Raza  Unida  v.  Volpe,  57  F.R.D.  at  99. 

Like  La  Raza,  no  remedial  action  can  be  ex|>ected  from  public  officials,  as 
they  are  named  as  defendants  in  the  action.  Moreover,  in  J.  L  Case  Co., 
supra,  and  Mills,  supra,  the  Court  was  not  content  to  rely  solely  on  public 
enforcement  by  the  Securities  Exchange  Commission  for  the  important  rights 
proclaimefl  in  the  statute. 

Additionally,  42  U.S.C.  §  1983  and  its  jurisdictional  concomitant,  28 
U.S.C.  §1343(3)  represents  congressional  indication  that  federal  courts  should 
use  their  equitable  powers  to  insure  vindication  of  the  rights  protected  by 
the  Constitution  and  laws  from  infringement  by  tliose  acting  under  color  of 
state  law.  by  implying  an  award  of  attorney's  fees  as  costs.  Jinks  v.  Mays, 
350  F.  Supp.  1037  (N.D.  Ga.  1972).  See  Donahue  v.  Stanton,  471  F.2d  475, 
482  (7th  Cir.  1972)  ;  A'.A.A.C.P.  v.  Allen,  340  F.Supp.  703  (N.D.  Ala.  1972)' 
The  raison  d'etre  of  42  U.S.C.  §  1983  is  to  encourage  the  vindication  of 
constitutional  rights,  to  promote  litigation  of  the  rights  involved,  and  to 
give  the  courts  leeway  to  fashion  appropriate  remedies.   Cf.  42  U.S.C.   §  1988. 

As  to  placing  a  high  social  order  on  the  rights  in  question,  tliere  can  be 
no  doubt  as  to  tJie  imixtrtance  of  the  fourth  amendment.  The  Court  in  Al^ 
meida-Sanchez  v.  United  States,  41  U.S.L.W.  4970  (June  21,  1973)  recently 
recalled  the  words  of  Juistice  Jackson  on  his  return  from  the  Nuremburg 
Trials : 

"These  [Fourth  Amendment  rights],  I  protest,  are  not  mere  second-class 
rights  hut  belong  in  the  catalog  of  indispensible  freedoms.  Among  the  depri- 
vation of  rights,  none  is  so  effective  in  cowing  a  population,  crushing  the 
spirit  of  the  individual  and  putting  terror  in  every  heart.  Uncontrolled 
search  and  seizure  is  one  of  the  first  and  most  effective  weaiwns  in  the 
arsenal  of  every  arbitrary  government.  Brinegar  v.  United  States,  388  U.S. 
160,180    (Jackson.  J.,  dissenting)." 

Accordingly  this  court  feels  that  in  equitable  suits  to  remedy  violations 
of  fourth  amendment  rights  of  those  not  susi>ected  of  criminal  activity,  an 
award  of  attorney's  fees  as  costs  is  within  the  court's  power  and  resix>nsi- 
bility.  Where  as  here  fee  shifting  is  necessary  to  insure  the  vindication  of 
important  constitutional  rights"  and  appropriate  because  of  the  inadequate 
rejnedies  otherwise  available,  because  it  is  consistent  with  a  remedy  in- 
creasingly furnished  by  Congress,  and  because  of  the  high  social  value 
placed  upon  the  rights  involved,  an  laward  of  attorney's  fees  as  costs  is 
essential,  lest  these  important  rights  be  relegated  to  a  mere  platitude. 
B.  Appropriateness  of  Fees  in  This  Case. 

Having  determined  that  this  is  the  tyi>e  of  case  in  which  an  award  of 
attorney's  fees  as  costs  might  be  appropriate,  the  matter  of  the  exercise  of 
the  court's  discretion  is  not  difBcult.'"  Even  when  no  statute  is  invx>lved,  fees 


^  It  has  been  argued  that  the  Daily  is  a  clearly  identifiable  plaintiff,  so  that  even 
absent  fee  shifting  these  types  of  plaintiffs,  not  representatives  of  a  class,  might  have 
sufficient  incentive  to  litigate  the  matter.  First  it  must  be  noted  that  other  courts 
have  not  required  class  action  status  as  a  prerequisite  to  fee  shifting.  See  Donahue  v. 
Stanton,  471  P.2d  47.5  (7th  Cir.  1072).  Nor  is  class  action  status  a  requirement 
under  any  of  the  statutory  scheme  provided  by  Congress.  See  note  16,  supra.  Second, 
the  Daily  was  fortunate  enough  to  have  a  law  professor  on  the  Stanford  campus 
willing  to  bring  the  litigation.  But  this  Court  has  already  indicated  its  unwillingness 
to  rest  the  vindication  of  important  rights  on  the  chance  that  some  attorney,  public 
interest  law  firm,  or  legal  aid  agency  will  be  willing  to  represent  the  plaintiff  without 
hope  of  remuneration.  La  Raza,  'tl  F.R.D.   at   101.  See  also  Id.   at  98  n.6. 

^»  Kelly  V.  Guinn,  456  F.2d   100    (9th  Cir.   1970). 
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should  ordinarily  be  awarded  as  costs  in  the  appropriate  tyi)e  of  case,  unless 
there  is  an  affirmative,  articulated  reason  for  the  denial.  Coo/jcr  v.  Allen, 
467  F.2d  836  (5t.h  Cir.  1972).  Sec  Xorthcross  v.  Memphis  Bd.  of  Ed.,  supra. 
( s'tatutory   authorization ) . 

Here  counsel  for  plaintiff  effectively  represented  his  client  and  aided  the 
court  in  an  ai-ea  scant  with  precedent  to  guide  its  decision.  Accordingly  this 
court  finds  that,  this  is  the  type  of  case  in  which  the  court  has  discretion 
to  award  the  fees  as  costs,  and  this  is  an  appropriate  case  for  the  exercise 
of  that  discretion. 

rv. 

Lastly,  the  defendants  argue  that  they  may  assert  as  defense  to  the  assess- 
ment of  attorney's  fees  as  costs,  the  legal  defense  to  an  action  for  monetary 
damages  that  tlie  law  enforcement  acted  in  good  faith  and  upon  probable 
cause.'"  Pierson  v.  Ray,  3S6  U.S.  547  (19G7)  ;  Anderson  v.  Reynolds,  342  V. 
Supp.  101  (D.  Utah  1972)  (policeman)  ;  Ney  v.  State  of  California,  439  F.2d 
1285,  1287  (9th  Cir.  1971)  ;  Dodd  v.  Spokane  County,  Wasliington^  393  F.2d 
330    (9th  Cir.   1968)     (District  Attorney  in   his  investigative   function). 

Where  an  award  of  attorney's  fees  is  made  as  an  element  of  the  costs  of 
equitiible  litigation  incident  to  the  vindication,  of  otlierwise  uniremediable 
constitutional  rights,  the  fact  tJiat  a  prior  action  was  taken  in  good  faith  would 
not  seem  relevant.  An  award  for  attorney  fees  and  an  award  for  damages 
have  historically  been  separatetl.  See  Day  v.  Woadworth,  13  How.  363  (1851)  ; 
6  J.  Moore,  federal  practice  1704.  Unlike  damages  an  award  of  attorney's 
fees  is  not  imposed  in  any  way  to  i)enalize,  stigmatize,  or  punish  the  de- 
fendants for  wrongdoing.  As  this  court  said  in  La  Raza,  supra: 

"We  cannot  emphasize  enough  that  in  granting  this  motion,  the  purpose 
is  not  to  saddle  the  losing  party  with  the  financial  burden  in  order  to  punish 
him,  rather  we  shift  the  financial  burden  in  order  to  effectuate  a  strong 
Congressional  policy.  Accord  Mills,  396  U.S.  at  396-97.  Id.  at  102." 

Moreover  an  award  of  attorney's  fees  as  cost,  at  least  in  California,  will 
not  have  the  undesirable  effect  of  hami>ering  zealous  law  enforcement  which 
so  concerned  the  Court  in  Pierson,  supra.  For  it  is  the  law  in  tliis  state  that 
there  is  a  mandatory  duty  of  the  City  Attorney,  or  the  County  Counsel  to 
defend  the  iK)licemen  or  the  district  attorney.  Any  judgment  against  the 
public  official  shall  be  paid  by  the  public  entity  which  employed  the  indi- 
vidual, provided  that  he  was  acting  within  the  scope  of  his  employment  at 
the  time.  Cal.  Gov't.  Code  §  825,  et  seq.  As  .such  the  action  may  proceed  with- 
out any  personal  involvement  on  the  part  of  the  individual.  As  the  court  said 
in  Sinclair  v.  Arnebergh,  224  Cal.  App.  2d  595   (1984)  : 

With  such  protection  afforded  the  public  can  exi^ect  that  its  laws  will  be 
zealously  enforced  without  any  hesitation  occasionel  by  consideration  of 
possible  i>ersonal  involvement  in  defending  resulting  litigation.  Id.  at  597-98." 

See  also  42  U.S.C.  §1988;  Hesselgesscr  v.  Reilly,  440  F.2d  901  (9th  Cir. 
1971)  cited  with  approval  in  Moor  v.  County  of  Alameda,  41  U.S.L.W. 
4G27   (May  14,  1973). 

Accordingly  this  court  finds  tliat  the  legal  defense  of  good  faith  enforce- 
ment of  the  law,  found  not  to  be  abirogated  by  42  U.S.C.  §  1983,  as  against 
a7i  action  seeking  monetary  damages,  has  no  place  here  where  equitable  re- 
lief is  sought  to  declare  rights  and  enjoin  further  illegal  action.  This  is 
es-pecially  so  in  California  where  the  public,  and  not  the  individual  officer, 
will  bear  the  responsibility  for  litigation  and  pay  any  judgment  for  attorney's 
fees  rendered  against  the  law  enforcement  personnel.  The  motion  for  an 
award  of  reasonable  attorney's  fees  as  costs  is  granted. 

Dated:  August  10,  1973. 

Robert  F.  Peckham, 
United  States  District  Judge. 

1*  See  Bivens  v.  Six  Unknown  Named  Agents  of  the  Federal  Bureau  of  Narcotics,  45G 
F.2(l  1339    (2d  Cir.   1972).    (on  remand) 
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Memorandum  Opinion  of  United  States  District  Judge  Charles  R.  Richey 

This  case  is  before  this  Court  on  remand  from  the  Court  of  Appeals  for 
the  District  of  Columbia,  to  determine  the  question  of  appropriate  counsel 
fees  to  be  awarded  to  the  attorneys  for  the  Kiser  class  and  the  attorneys  for 
the  two  groups  of  intervenors.  the  Adkins  group  and  the  Moore  group. 

The  matter  of  counsel  fees  is  a  subject  of  great  controversy,  with  the  eye 
of  storm  fixed  on  the  standards  by  which  the  fee  is  regulated  and  set.  No 
standard  can  be  applied  in  a  vacuiun.  Therefore,  before  turning  to  the  merits 
of  the  award,  the  Court  believes  it  will  be  helpful  to  establish  a  framework 
of  facts  and  events  which  produced  the  iK>sture  of  this  case. 

I.    history    of    LITIGATION 

This  case  commenced  as  a  ix^rsonal  suit  by  Slimp  Kiser,  a  Kentucky  coal 
miner,  against  the  fonner  Trustees  of  the  United  Mine  Workers  of  America 
Welfare  and  Retirement  Fund  of  1950.  The  original  complaint  was  later 
amended  to  include  all  miners  who  had  retired  after  February  1.  1965  and 
who  had  been  denied  pen.sion  benefits  because  they  did  not  meet  the  last 
signatory  employment  requirement  which  the  defendant  trustees  enacted  in 
Resolution  No.  63  on  January  4,  1965.  The  Court  determined  that  a  valid 
class  existed  by  Order  entered  August  6,  1971  which  was  later  amendefl  on 
January  4,  1972.  The  Kiser  suit  was  consolidated  with  the  suit  of  Edwin 
Moore.  James  Walker,  and  Estill  Smith  versus  the  defendant  Fund  (C.A. 
2088-71).  And  subsequently  ^Messrs.  ^Nlilford  Adkins,  James  Hensley  and 
Albert  Madden  were  granted  leave  to  intervene  in  the  consolidated  action. 

The  suit  sought  to  compel  the  Defendants  to  pay  the  Plaintiffs  their  pen- 
sions. The  Defendants  had  denietl  the  Plaintiffs'  pension  applications  on  the 
ground  that  they  had  not  worked  in  the  coal  industry  as  an  employee  of  an 
operator  signatory  to  the  National  Bituminous  Coal  Wage  Agreement  of  1950 
for  at  least  one  full  year  immediately  prior  to  i>ermanent  retirement.  In 
a  Memorandum  Opinion  of  January  19.  1973  this  Court  held  that  the  last 
signatory    employment    re<iuirenu'nt    was    invalid    as    a    basis    upon    which    to 
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deny  the  Plaintiffs  tlieir  i)ensions.  Sec,  Memorandum  Opinion  of  January 
19,  1973,  353  F.  Supp.  730.  et  scq.,  for  a  complete  discussion  of  the  issues 
and  the  Court's  decision. 

The  Defendant  trustees  moved  for  reconsideration  of  thi.s  Court's  January 
19  decision.  Upon  reconsideration,  tlie  Court  entered  a  Supplemental  Opinion 
and  Order  on  February  6,  1973  which  reaffirmed  the  Court's  decision  with 
resi)ect  to  the  invalidity  of  the  last  signatory  employment  requirement.  How- 
ever, the  Court  did  amend  its  original  order  by  deleting  the  requirement 
that  the  trustees  pay  interest  at  6%  per  anniim  on  the  total  amount  of  the 
accrued  pension,  and  further  provided  that  the  payment  of  accrued  pensions 
should  be  from  the  first  day  of  the  month  following  the  date  of  denial  rather 
than  from  the  actual  date  of  denial. 

The  Defendants  apix^aled.  On  July  23,  1973  the  United  States  Court  cf 
Appeals  for  the  District  of  Columbia  Circuit  entered  an  order  authorizing 
this  Court  to  rule  on  Plaintiff-Appellees'  request  for  counsel  fees  and  further 
directed  that  "*  *  *  (2)  the  appellant  Fund  is  directed  forthwith  to  pay  to 
those  members  of  the  plaintiff  class  who  have  been  entered  upon  the  pension 
rolls  of  the  Fund  as  a  result  of  this  Court's  Order  of  May  24,  1973  an 
amount  equal  to  two-thirds  of  the  total  amount  due  said  pensions;  (3)  the 
a))pellant  Fund  is  directed  to  place  the  remaining  one-third  of  the  amount 
due  members  of  the  plaintiff  class  who  have  been  placed  on  the  pen.sion  rolls 
into  an  interest  bearing  account  with  a  recognized  banking  institution  in 
the  District  of  Columbia  until  further  order  of  this  court  or  final  disposition 
of  this  appeal  on  the  merits ;  *  *  *" 

In  view  of  the  foregoing,  the  Court  undertoolv  an  in-depth  consideration 
of  the  matter  of  appropriate  attorney's  fees.  All  counsel  pre.sented  requests 
that  the  defendant  fund  pay  their  attorney's  fees.  They  each  also  presented 
various  contingent  fee  agreements. 

The  Moore  counsel  re<]uested  $23,000  in  fees  pins  $891.32  in  costs  and 
expenses  from  the  Fund.  They  showed  130  hours  spent  on  the  ca.se.  In  the 
alternative,  they  informed  the  Court  that  counsel  fees  would  he  provided  by 
the  contingent  fee  agreements  between  themselves  and  their  three  clients. 
Under  the  agreement  Mr.  Moore  would  pay  35%  of  his  total  recovery  ($8,400) 
and  ^Messrs.  Smith  and  AValker  would  pay  25%  of  their  respective  total 
recoveries   ($6,500  each). 

Counsel  for  the  Adkins  group  i>etitioned  for  $14,485.83  in  fees  and  $97.26 
In  costs  to  be  taxed  to  the  Defendants.  Alternatively,  they  requested  that 
the  Court  honor  their  contingent  fee  agreements  which  sought  a  percentage 
of  only  the  accrued  (past)  pension  benefits  rather  than  out  of  future  bene- 
fits. The  agreements  provided  for  a  flat  fee  of  $1,500  from  each  client  out 
of  their  accn:ed  pensions  plus  33-1/3%  of  the  accrued  pension  over  $1,500 
from  Mr.  Adkins  ($2,400)  and  50%  of  the  accrued  pen.sion  over  $1,500  from 
Messrs.  Madden  and  Hensley.  The  Adkiv.i  group's  attorney  expended  286 
hours  on  the  case,  according  to  their  counsel's  affidavit. 

The  Riser  attorneys  also  had  a  contingent  fee  agreement  with  the  original 
Plaintiff,  Mr.  Riser,  for  one-third  of  his  accrued  pension.  As  partial  compen- 
sation for  the  2,065  hours  logged  as  class  counsel,  the  Kiser  attorneys  seek 
33-1/3%  of  each  class  miner's  accrue<l  pension  to  be  detlucted  from  the  total 
recovery  of  accrued  benefits  plus  10%  of  each  miner's  future  i>ension  and 
benefits  ($1,600,000)  to  be  paid  by  the  Fund  from  general  revenues  over  the 
next  ten  years.  Counsel  has  informed  the  Court  that  401  miners  have  signed 
a  "fee  agireement"  consenting  to  this  contingent  fee  formula. 

The  "con.sents"  to  Kiter  attorneys  fees  has  caused  some  confusion  in  the 
record.  The  consent  forms  were  maile<l  to  the  members  of  the  class  on  Janu- 
ary 22,  1973,  several  days  after  the  .judgment  was  entered  in  this  case  and 
the  Court  informed  counsel  that  it  would  determine  the  question  of  attorneys 
fees.  The  form  was  attached  to  a  covering  letter  describing  the  successful 
judgment.  In  the  last  paragraphs  of  the  three-page  letter,  counsel  informed 
class  members  of  the  fee  formula  and  urged  the  members  to  sign  the  agree- 
ment. 

It  is  alleged  that  shortly  after  the  original  Opinion  of  the  Court  on  January 
19,  counsel  for  all  parties  met  with  the  Court  in  Chambers,  and  it  is  further 
alleged  tJiat  the  letter  was  discussed.  The  Court  does  not  recall  such  dis- 
cussion as  to  any  contingent  fees,  etc.  and  neither  do  the  attorneys  for  the 
Defendant  Fund.  The  record  discloses  that  one  day  after  that  meeting,  the 
Kiser  petitioners  mailed  the  letter  with  the  proposed  fee  agreement  to  the 
class  members.   When  the  fact  of  this   letter   came  to   the   Court's   attention. 
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the  matter  was  promptly  set  down  for  a  hearing  on  February  15,  1973 ;  and 
while  the  transcript  will  si^eak  for  itself,  Kiser  i>etitioners  did  not  dispute  at 
any  place  therein  the  following : 

(a)  the  Court  did  not  countenance  a  contingent  fee  agreement  of  the  kind 
contemplated  by  Riser's  attorneys  in  this  particular  case;  and 

(h)  the  Court  wanted  a  new  notice  sent  out  to  all  members  of  the  class; 
and 

(c)  counsel  were  directed  to  submit  an  order  for  a  new  notice  to  the 
Court  for  its  approval  with  an  opportunity  on  the  part  of  the  defendants 
to  object. 

Counsel  for  Defendant  Trustees  did  not  submit  the  Order  requested,  and 
none  was  entered.  In  any  event,  and  in  order  to  .set  the  record  straight,  this 
Court  at  no  time  ever  approached  a  contingent  contract  in  the  manner  set 
forth  in  the  aforementioned  letter  sent  out  by  the  Kiser  attorneys  to  the 
clasis  members. 

It.  THE  CLASS  ACTION  STANDARD  OF  REASONABLE  ATTORNEY'S  FEES  MUST  CONSIDER 
TIME,  EFFORT,  SKILL.  COMPLEXITY,  RISK,  RESULTS,  INCENTIVE,  AND  PUBLIC 
SERVICE  IN  LIGHT  OF  THE  ATTORNEY-CLASS  RELATIONSHIP,  AND  NOT  SOLELY  A 
FLAT    PERCENTAGE 

The  facts  of  this  case  exemplify  the  inherent  controver.sy  and  problems 
attendant  with  the  question  of  counsel  fees  in  class  actions.  The  fundamental 
concern  has  been  that  the  attributes  of  the  class  action — si>eed  and  efficiency 
in  the  administration  of  justice — ^will  be  obliterated  if  certain  factors  are 
left  uncontrolled.  The  jvotential  for  abuse  lies  in  the  area  of  unreasonable 
charges  for  attorney  fees  and  improper  solicitation  of  such  fees  from  actual 
or  potential  class  member.s.  As  a  preventive  measure  for  such  abuses,  it  has 
been  strongly  recommended  that  the  matter  of  attorney's  fees  be  left  to  the 
determination  of  the  Court  using  a  standard  applicable  to  the  unique  situation 
of  a  class  action.  §  1.41  "Pn^venting  Potential  Abuse  of  Class  Action," 
Manual  for  Complex  Litiyation,  Federal  Practice  and  Procedure,  Part  I  at 
22-23    (1973). 

The  standard  used  to  detennine  class  action  attorney's  fees  must  meet  the 
problem  on  two  levels.  On  the  first  level,  it  mu.st  weigh  the  following  factors : 
(1)  time  and  effort  exi>ended ;  (2)  the  novelty  and  difficulty  of  the  issue; 
(3)  the  skill  re<iuired  to  ijerform  the  legal  services  proi>erly ;  (4)  the  amount 
of  duplication  of  other  counsel's  work;  (5)  the  amount  of  risk  involved; 
and    (6)    the   nature   and   amount   of   the   results   obtained.^ 

On  the  second  level,  the  standard  must  include  three  considerations  unique 
to  the  class  action.  They  are:  (1)  The  Attorney-client  Relationship — The 
representation  of  the  class  is  not  the  result  of  private  enterijrise  but  the 
result  of  judicial  determination;  (2)  Public  Service  Element — an  element 
of  public  service  is  involved  in  seeking  and  accepting  employment  as  counsel 
for  the  class;  and  (3)  Incentive  Factor — the  policy  of  the  law  in  class  actions 
is  to  provide  a  motive  to  private  counsel  to  repre.sent  the  public  and  enforce 
the  law.  See,  §  1.47  "Control  of  Attorneys  Fees  and  Expenses  in  Class  Ac- 
tions," Manual  for  Complex  Litigation,   supra   at  49-51. 

These  class  action  standards  in  the  preceding  paragraph  incorporate  sev- 
eral of  the  factors  used  to  judge  the  reasonableness  of  the  fee  charged  for 
services  to  an  individual  client,  but  considers  them  in  a  different  persi>ective. 
As  the  form,  nature  and  substance  of  the  relationship  between  the  class 
members  and  class  counsel  are  different  from  those  which  characterize  the 
relationship  between  counsel  and  an  individual  party  cai)able  of  contracting 
for  the  payment  of  attorney's  fees,  so  also  is  the  standard  measuring  the 
attorney's  fees  different. 

The  question  of  appropriate  counsel  fees  has  been  tied  to  apron  strings 
of  the  contingent  fee  percentage  for  too  long.  In  saying  this,  tJie  Court 
is  not  unmindful  that  contingent  fees  in  many  instances,  as  a  practical 
matter,  have  a  long  tradition  in  the  legal  profession,  and  have  served  and  will 
serve  a  useful  public  purpo.se.  However,  in  class  actions,  under  Rule  23,  it 
is  incumbent  upon  the  bar  and  bench  to  apply  their  imagination  to  a  solution 
for  this  pressing  problem.  As  Judge  Decker  in  Illinois  v.  Harper  d  Row  Pub- 
lishers, 55  F.R.D.  221    (N.D.  111.  1972)    has  warned: 

••*   *   *   jf  Rule  23  is  to  be  preserved  agaiiLst   deserved  criticism,   some   at- 


1  See  also,   Code   of   Professional    Responsibility,    §  DR    2-106. 
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tompt  must  be  made  by  tlie  court  to  suit  tlie  award  of  fees  to  the  perform- 
ance of  the  individual  counsel  in  light  of  the  size  of  the  settlement.  Other- 
wise, the  attorneys  who  are  taking  advantage  of  class  actions  to  obtain 
lucrative  fees  will  find  themselves  vulnerable  to  the  criticism  expressed  in 
the  Italian  proverb,  'A  lawsuit  is  a  fruit  tree  planted  in  a  lawyer's  garden.'  " 
at  224. 

Thus,  while  a  fee  awarded  in  a  class  action  suit  might  reflect  a  percentage 
of  the  total  recovery,  this  selected  i>ercentage  cannot  be  the  primary  deter- 
minate. After  counsel  has  been  adeciuately  comi)ensated,  including  a  premium 
to  provide  a  notice  for  class  rei>resentation,  no  further  incentive  is  needed. 
Therefore,  though  the  amount  recovered  bears  consideration,  the  primary 
focus  should  be  upon  the  time  and  effort  exi>ended.  the  skill  needed  (papers 
which  are  merely  repetitive  work  of  otJiers  count  for  little),  the  risk  in- 
volved, the  nature  of  the  l)enefits  recovered  and  the  effect  of  the  award  on 
the  public  interest  and  reputation  of  the  courts.  §  1.47  Manual  on  Complex 
Litigation,  supra,  at  50.  As  the  Manual  goes  on  to  state  succinctly: 

"In  no  event  should  representation  of  a  judicially  determined  class  be 
allowed  on  the  same  basis  as  in  a  contingent  fee  contract  between  competent 
contracting  counsel  and  client."  Id,  at  50. 

To  justify  the  contingent  fee  i)ercentage  in  class  actions  on  the  grounds 
that  tlie  recovery  is  a  -windfall"  to  tlie  class,  and,  therefore,  there  should  be 
a  "windfall"  award  to  the  attorney  is  without  logical  merit.  The  initial  prem- 
ise is  faulty,  i.e.,  to  say  tJiat  the  recovery,  when  prorated  to  its  sub-subsistence 
sum  of  $1,800  per  year,  is  windfall,  is  to  disregard  today's  economic  realities. 
Furthermore,  the  second  premise  implies  a  selfishness  unbecoming  to  the 
legal  profession.  This  thinking  is  all  the  more  unacceptable  when  one  re- 
members that  the  puriwse  of  the  suit  was  to  restore  the  rights  of  a  deprived 
class.  In  such  circumstances,  a  sizable  diversion  of  the  recovery  for  attorney's 
fees  would  merely  constitute  a  substitution  of  one  fiduciary  wrongdoer  with 
another. 

III.     THE    FOREGOING    STANDARD     MUST    BE    APPLIED     TO     THE    INDIVIDUAL    FACTS     OF 

EACH    CASE 

There  are  certain  facts  in  this  case  which  are  relevant  to  the  application 
of  the  class  action  standard  in  tMs  case.  They  are  as  follows: 

(1)  This  case  was  decided  on  a  question  of  law  in  a  Motion  for  Summary 

Judgment;  and  ,    ^      .        v.         At-        •      i 

(2)  The  principle  issue  in  the  case  was  not  novel,  having  been  determined 

in  a  number  of  earlier  suits  ;  ^  and 

(3)  Nor  was  the  issue  involved  complex.  The  defendants  basically  contested 
only  the  required  period  of  signatory  service  at  oral  argument.  The  Petitioners 
filed  a  three-page  memorandum  of  wints  and  autliorities  citing  only  two 
key  cases:  Roark  II  and  DcPaoU,  supra  and 

(4)  Kiser  counsel  logged  approximately  2,065  hours  on  the  case  since  its 
inception  in  1969  on  behalf  of  the  original  plaintiff,  Mr.  Kiser.  The  diaries  of 
counsel  show  little  time  was  necessary  for  legal  research.  The  pai>ers  filed 
are  brief  relying  primarily  on  the  logic  of  the  facts  in  this  case.  In  fact, 
nearly  one-half  of  the  bulk  of  the  papers  filed  in  this  ease  iiertain  to  the 
question  of  attorney's  fees.  In  addition,  no  discovery  or  litigation  was  neces- 
sary in  the  ease ;  and 

(5)  The  total  amount  of  recovery  is  still  debatable  as  the  actual  number 
of  miners  in  the  class  has  not  been  resolved.  Kiser  counsel  claim  there  are 
666  members  of  the  class  and  defendants  claim   356   are  validly  enrolled   as 


69  and  2.Sr.0-69    (settled  January   1973).  *»,„„„>,    fh„ 

The  Blankenship  case  presents  a  noteworthy  comparison  to  this  case,  thougn  tne 
questions  and  matters  Involved  were  more  complex.  The  total  recovery  In  Blankenship 
Is  estimated  at  $300,000,000.00.  The  class  size  involved  possibly  20,000  miners  (this 
case  involves  onlv  300  to  600).  To  obtain  the  recovery  15  lawyers  worked  over 
14,000  hours,  taking  25  depositions,  conducting  two  trials,  and  contesting  many,  not 
one,  regulation.  In  determining  the  award  of  counsel  fees.  Judge  Gesell  divided  the  case 
into  three  phases.  He  awarded  $825,000  in  fees  for  the  first  two  phases  and  obtained 
an  agreement  that  fees  in  the  final  phase  would  not  exceed  $200,000. 
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of  August  10,  1973.  Thus  310  miners  or  their  estates  are  still  in  dispute. 
Accordingly,  minimum  and  maximum  benefits  to  the  Kiser  class  are  as 
follows : 

1  (a)  Maximum  retroactive  benefits  (666  miners) $2,  797,  200.  00 

1  (b)  Minimum  retroactive  benefits  (356  miners) 1,  485,  200.  00 

2  (a)  Maximum  prospective  pensions $11,  812,  642.  00 

2  (b)  Minimum  prospective  pensions 6,314,372.00 

3  (a)  Maximum  welfare  benefits $1,301,364.00 

3  (b)  Minimum  welfare  benefits 695,  624.  00 

Total  (666  miners  maximum) $15,  911,  206.  00 

Total  (356  miners  minimum) *  8,  495,  193.  00 


*  These  figures  are  based  on  the  table  of  estimated  individual  benefits  set  out  at  page  7  of  the  Kiser  attorntys' 
Supplemental  Memorandum  in  Support  of  Motion  for  Partial  Allowance  of  Attorney  Fees,  filed  August  6, 
1973.  We  have  set  out  the  table  below.  Counsel  determined  the  amount  of  total  recovery  based  on  290  miners. 


Individual 
Benefit 


Requested 
percent 


Fee  Ami. 


Total  recovery 
for  290  members 
(290  X  indi- 
vidual 
benefits 


Retroactive  pension  benefit. 4, 200 

Benefits  from  Jan.  1-July  31, 1973 1,050 

Funding  for  future  benefits 17, 737 

Welfare  benefits... 1,954 

Total 24,941 


33H 
10 
10 
10 


13.9 


1,400 
105 

1,773 
195 


3.473 


$1,218,000.00 

304,  500.  00 

5,143,730.00 

566,660.00 


7,232,890.00 


Thus   the   total    recovery    for   the   Kiser   class    lies    somewhere   between    these 
two  figures ;  and 

(6)  The  work  remndning  in  the  case  c(msists  of  the  argument  in  the  Court 
of  Appeals  (briefs  already  filed)  and  the  resolution  of  the  minor  dispute  as 
to  whether  the  310  miners  or  their  estates  are  valid  members  of  the  class. 
In  this  regard  the  United  Mine  Workers  of  America  and  the  Defendant 
Trustees  were  ordered  on  August  1.  1973  to  go  into  the  field  and  assist  these 
people  in  the  preparation  and  filing  of  applications  to  determine  whether 
they  were  valid  members  of  this  class  and  thus  entitlefl  to  the  benefits  (Tr. 
51-52).  This  directive  eliminates  the  need  for  extended  future  services  on 
the  part  of  counsel. 

IV.  IN  DETERMINING  ATTORNEY  FEES  FOR  THE  CLASS  THE  COURT  APPLIED  THE  CLASS 
ACTION  STANDARD  AND  IS  NOT  BOUND  BY  THE  CONTINGENT  FEE  AGREEMENTS 
WHICH    ARE   VOID    AS    AGAINST    PUBLIC    POLICY 

In  light  of  tlie  Class  Action  Standard,  the  contingent  fee  agreement  whicli 
the  Kiser  attorneys  urge  this  Court  to  adopt  would  not  be  a  true  reflection 
of  a  reasonable  fee  in  this  suit.  To  detennine  an  equitable  award  which 
includes  an  incentive  for  future  class  actions  requires  a  delicate  balance  of  all 
the  factors  set  out  above.  The  Court  trusts  that  counsel  will  understand  and 
accept  that  this  is  an  unpleasant  task  for  Courts,  esi)ecially  this  one,  for 
it  has  practiced  law  for  so  long  in  the  vineyard  before  coming  to  the  bench 
and  recognizes  the  difficulties  of  maintaining  a  law  office  in  these  days  of 
increasing  costs  and  difficult  issues. 

This  Court  finds,  on  the  facts  presented  in  this  case,  that  an  hourly  rate 
of  $40°  provides  more  than  adequate  comi)en.sation.  The  Court  has  taken 
the  number  of  hours  logged  discounted  them  by  35%  to  comiiensate  for  the 
numerous  telephone  calls  and  conference  among  attorneys,  the  time  spent 
on  the  attorney  fee  question,  and  the  discrepancies  among  the  lawyers  as  to 


5  The  hourly  fee  in  Blankenship  was  $4r»  per  hour  before  taking  into  account  the 
premium  of  $200,00.  It  goes  without  saylnp  that  the  issues  Involved  in  Blankenship 
were  more  complex  and  novel  that  those  in  Kiser,  not  to  mention  the  fact  that  Blank- 
enship Involved  pre-trial  discovery,  two  trials,  a  recovery  of  $300,000,000  for  approxi- 
mately 20,000  pensioners.  See  also  the  $.S,">  per  hour  fee  in  a  suit  against  a  union  for 
breach  of  fiduciary  dutv,  Bakeri/  rf  Confectionani  Workers  International  v.  Ratner,  118 
U.S.  App.  D.C.  269)  335  F.2d  691  at  n.  3,  1968  (1964). 
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the  time  spent  in  court  on  liearings  of  various  motions.  The  fee  for  the 
hourly  eomi>ensation  is  JFSa.CSO.OO.  As  a  premium,  for  the  class  representa- 
tion, the  Court  has  added  an  amount  equal  to  107©  of  the  hourly  computation.* 
giving  the  total  amount  of  $59,048.  For  any  future  service.s,  that  might  he 
rendered,  the  Court  awards  an  additional  $3,000.'  Thus  the  total  award 
equals  $62,048. 

The  Court  has  made  it.s  determination   hased   on   the   following   reasons: 

(1)  The  issues  were  neither  novel  or  complex.  The  case  required  no  pre- 
trial di-scovery.  Decisions  in  other  suits  allowed  tliis  case  to  be  adjudicatetl 
on  a  Motion  of  Summary  Judgment  with  a  three-page  memorandum  of 
points  and  authorities  citing  only  two  cases.  A  large  bulk  of  time  and  papers 
was  spent  on  the  attorney's  fee  question.  Out.side  of  the  papers  filed  in  the 
fee's  question,  neither  the  papers  tiled  or  the  time  logs  show  many  hours 
on  legal  research  ;  and 

(2)  There  was  relatively  little  risk  involved  in  the  case  in  light  of  the 
earlier  decisions  and  the  settlement   of  the  Blankenship   case;   and 

(3)  The  principal  benefit  that  the  members  of  this  suit  obtained  that  they 
would  not  have  received  as  members  of  the  Blankenship  class  was  approxi- 
mately $2,400  more  in  retroactive  benefits.  Therefore,  it  is  the  $2,400  times 
the  number  of  members  in  the  class  which  should  be  viewed  as  the  actual 
recovery  in  the  case ;  and 

(4)  As  both  attorneys  recognized,  this  suit  involves  a  significant  element 
of  public  service.  In  fact,  the  Kiser  counsel  have  .'rt.ated  that  they  undertook 
the  suit  in  the  spirit  of  humanitarianism  ;   and 

(5)  The  Court  determined  this  to  be  a  class  action,  thus  the  Court  estab- 
lished counsel's  relationship  to  the  class ;  and 

(6)  The  nature  of  the  recovery  was  compensation  for  denied  pension  and 
welfare  benefits.  Private  counsel  should  not  benefit  in  the  same  manner  as 
if  this  were  a  i>ersonal  injury  action  or  an  action  against  a  corporate  giant 
involving  an  antitrust  claim  ;  and 

(7)  Members  of  the  cla.ss  are  well-known  to  be  the  most  underprivileged 
and  impoverished  group  in  the  nation.  The  meager  benefit  of  $1,800  per 
year,  for  which  they  have  literally  given  their  lives,  must  have  the  Court's 
protection  from  large  claims  by  attorneys;  and 

(8)  This  Court  is  not  bound  by  the  contingent  fee  consents  that  Kiser 
counsel  has  with  401  members  of  the  class.  Contracts  made  by  persons  in  a 
fiduciary  relationship  with  the  other  party  are  always  subject  to  close 
judicial  scrutiny  and  are  treated  as  presumptively  voidable.  E.g.,  Spikier  v. 
Hankin,  88  U.S.  App.  D.C.  206,  188  F.2d  35  (1951)  ;  Udall  v.  Littell,  125 
U.S.  App.  D.C.  89,  97,  366  F.2d  608.  676  (1966).  This  rule  is  founded  on 
public  policy  and  oixrates,  indei>endently  of  any  actual  fraud,  to  prevent 
fraud.  The  Court  in  Spikier  specifically  declared  tliat  the  fact  that  the  con- 
tract was  in  writing  would  not  thwart  the  policy,  and  in  fact,  the  Court 
would  enforce  the  policy  all  the  more  strenuously  where  the  contract  bene- 
ficial to  tlie  attorney  had  been  executed  long  after  the  attorney-client  rela- 
tionship had  commenced. 

Such  are  the  circumstances  in  this  case.  The  Court  is  not  questioning  the 
good  faith  of  counsel.  It  does  raise  a  question  of  equity— whether  the  Court 
can,  in  good  conscience,  enforce  a  contract  made  with  class  members,  who 
more  likely  than  not,  lack  the  soi>liistication,  experience  and  education  to 
act  understandingly  and  deal  with  their  attorneys  on  an  equal  basis  at  arms 
length.  There  is  no  showing  that  the  class  had  the  assistance  of  independent 
counsel  when  agreeing  to  the  fee;  the  consents  were  obtained  from  retired 
miners  whose  relationship  to  counsel  was  the  result  of  judicial  determina- 
tion; the  consents  were  obtained  after  counsel  knew  the  outcome  of  the 
case;  and  the  amounts  of  the  contingent  fee  contracts  are  excessive  in  light 
of  tlie  actual  legal  services  necessary  to  succeed  in  this  public  interest  suit. 

It  is  ingrained  in  the  policy  of  determining  reasonable  attorney's  fees, 
that  an  attorney  is  entitled  to  no  more  than  a  reasonable  fee,  no  matter  what 
fee  is  specified  in  the  contract,  because  an  attorney,  as  a  fiduciary,  cannot 
bind  his  client  to  pay  a  greater  compensation  for  his  services  than  the 
attorney    would   have   the   right   to   demand   if   no   contract   had    been    made. 

8  This  Is   the  same  percentage  which   Judge   Gesell   used   in   Blankenship. 

'As  was  noted  supra,  the  Court  does  not  anticipate  the  need  for  any  substantial 
future  services,  in  light  of  the  Union  and  Fund  s  compliance  with  the  Court's  directive 
to  use  the  Union's  field  representatives  to  personally  contact  the  class  members  and 
assist  them  to  become  enrolled. 
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Therefore,    the    Court    finds    the    consents,    for    whatever    binding    value    they 
may  have,  to  be  null  and  void  as  against  public  policy. 

Considering  the  background  and  facts  of  this  case,  as  well  as  the  actual 
effort  needed  to  win.  the  amount  awarded  to  class  counsel  not  only  provides 
adequate  comi)ensation  on  an  hourly  basis  but  also  includes  a  suflBcient 
incentive    for    the    work    done. 

v.  THE  INTERVENOR'S  ATTORNEY'S  FEES  AGREEMENTS  ARE  VOID  AS  AGAINST  PUBLIC 
POLICY  UNDER  THE  SPIKLER  RULE,  AND  THE  FEES  MUST  BE  DETERMINED  ON  A 
QUANTUM     MERUIT    BASIS 

The  Court  finds  that  under  the  Spikier  rule  discussed  above,  the  inter- 
venors  must  be  treated  on  the  same  basis  as  the  members  of  the  entire  class. 
The  Court  finds  each  of  the  intervenors'  contracts  like  those  of  the  Kiser 
class,  to  be  unconscionable  and  void  as  against  public  policy.  The  Court 
based  its  findings  on  the  following  facts : 

(1)  that  most  of  counsel's  efforts  were  merely  duplication  of  class  oounsel's 
efforts,  and  even  at  that  were  quite  brief  with  little  evidence  of  legal  re- 
search and 

(2)  that  the  contracts  with  all  intervenors.  except  Mr.  Moore  and  Mr. 
Adkin's,  were  signed  long  after  the  commencement  of  the  attorney-client 
relationship ; '  and 

(3)  the  fees  were  excessive  for  the  productive  efforts  actually  expended: 
and 

(4)  as  in  the  case  of  the  Kiscr  class,  it  can  not  be  said  that  the  parties, 
namely  tlie  intervenors,  and  their  counsel   were  on  an  equal  basis;   and 

(5)  it  is  undisputed  that  a  fiduciary  relationship  exists  between  counsel 
and  their  clients;  see.  Spikier,  supra;   UdaU,  supra;  and 

(6)  the  benefits  created  for  the  intervenors  and  the  class  were  of  a  spe- 
cial nature.  In  other  words,  retroactive  pension  benefits  obtained  as  a  result 
of  20  years  work  in  the  coal  mines  and  the  reaching  of  55  years  is  meager 
to  say  the  least.  For  coun.sel  to  benefit  from  tlie  illegal  actions  of  the  de- 
fendant trustees  and  their  predecessors  would  be  inconsistent  with  the  higli 
duties  of  the  legal  profession  to  assist  the  disadvantaged  and  the  down- 
trodden when  in  need  of  legal  help. 

In  saying  this,  the  Court  is  not  unaware  of  the  expenses  involved  in  main- 
taining a  law  oflBce  and  the  facilities  necessary  to  provide  the  kinds  of  serv- 
ices rendered  by  all  counsel  in  this  case.  However,  it  must  again  be  said  tliat 
an  attorney's  public  duty  represents  a  higher  calling  than  that  of  his  pri- 
vate or  personal  interests.  Therefore,  the  Court  finds  in  light  of  the  above 
considerations  the  award  of  fees  herein  should  be  determined  on  a  quantum 
meruit  basis. 

Considering  that  the  Moore  counsel  expended  only  130  hours  in  the  case 
it  is  impossible  to  say  that  $21,791  in  attorney's  contingency  fees  is  reason- 
able, and  it  would  be  unconscionable  to  tax  meager  lifetime  ix^nsion  benefits 
to  this  extent  on  a  quantum  meruit  basis.  It  is  apparent  from  counsel's 
diaries  that  tlie  Moore  attorney  is  judicious  in  the  use  of  his  time.  How- 
ever, since  the  diaries  also  indicate  a  good  percentage  of  the  time  spent  was 
for  telephone  calls,  conferences  with  other  counsel  and  the  attorneys  fees 
question,  the  Court  has  discounted  the  time  actually  siient  by  30%,  and 
multiplied  the  balance  (91)  by  $40,  resulting  in  an  award  of  a  reasonable 
fee  of  $3,640  to  counsel  for  Moore,  et  al. 

The  Court  will  award  the  Adkins  group  attorneys  with  the  same  amount 
as  it  did  the  Moore  group.  After  studying  the  papers  filed  and  diaries  sul>- 
mitted,  the  attorneys  for  this  group  should  have  spent  no  more  time  than 
the  Moore  group  attorney.  Although  the  Court  recognizes  that  different  at- 
torneys work  at  different  speeds,  the  Court  finds  the  number  of  hours  the 
Moore  counsel  .si>ent  a  better  reflection  of  the  actual  result  produced,  and. 
therefore,  applied  the  same  time  factor  and  hourly  rate  as  used  to  determine 
the  award  for  tlie  Moore  group's  attorney.  $3,640. 


8  Mr  Hensley's  agreement  was  signed  March  12,  1973 :  Mr.  Madden's,  March  3, 
1972  •  Mr  Walker  and  Mr.  Smith  were  notified  In  a  letter  from  counsel  of  a  con- 
tingent fee  of  25%  of  their  recovery  on  April  21,  1972;  there  Is  no  showing  that  the 
men   agreed   to  this   amount   in   writing  or   otherwise. 
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VI.     THE    COURT    HAS     THE    EQUITY    POWER    TO    TAX     ATTORNEY'S     FEES     AGAINST     THE 
DEFENDANT   FUND   FOR   THE    DOMINATING   REASONS    OF    JUSTICE 

This  Court  has  equity  jurisdiction  to  impose  attorney's  fees  upon  the  de- 
fendant "in  exceptional  cases  and  for  dominating  reasons  of  justice."  Sprague 
V.  Ticanic  National  Bank,  307  U.S.  161  (1!)39).  Whereas,  the  Court  is  mind- 
ful of  the  long  standing  practice  of  deducting  attorney's  fees  from  the  class 
recovery,  so  that  the  burden  of  the  litigation  is  spread  over  the  entire  class 
benefiting  from  the  suit,  an  exception  exists  in  this  case.  Justice  requires  tbat 
the  Defendants  pay  the  costs  and  attorney's  fees  incurred  in  this  suit  to 
compel  the  Defendents  to  discontinue  their  protracted  discriminatory  con- 
duct and  breaeJi  of  fiduciary  duty.  Vaughan  v.  Atkinson,  369  U.S.  527,  530-31 
(1962)  ;  Rolax  v.  Atlantic  Coast  Line  B.  Co.  186  F.2d  473,  4S1   (4th  Cir.  1951). 

At  a  hearing  on  August  1,  1973  on  the  matter  of  attorneys'  fees,  counsel 
for  the  Defendant  Trustees  also  acknowledged  the  Court's  discretionary  power 
to  imix)se  upon  them  the  award  of  the  attorneys'  fees  for  both  the  class  and 
intervenors.  The  Defendants  raised  the  question,  however,  whether  the 
Court  should  do  so.  when  the  effect  might  be  to  furtlier  limit  the  fund  from 
instituting  the  new  Trust  benefits.  The  Court  realizes  that  in  taxing  the 
Fund,  tlie  Fund  beneficiaries  are  the  ones  who  will  actually  bear  the  burden. 
In  this  instance  the  Court  finds  the  imposition  would  neither  be  burdensome 
nor  unjustified.  The  Court  based  its  findings  on  the  facts  that  the  award  is 
a  reasonable  and  modest  one,  and  that  the  entire  Fund  benefited  from  this 
suit  with  the  prevention  of  general  fiduciary  abuse  and  improvement  of  the 
in.stitutional  functioning  of  the  Fund  as  an  entity.  Mills  v.  Electric  Auto 
Lite   Co.,  396  U.S.  375,   391-92    (1970). 

Furthermore,  the  Court  will  require  the  Defendant  to  pay  all  legitimate 
exi)enses  incurred  by  the  parties,  as  provided  by  Rule  54(d)  of  the  Federal 
Rules  of  Civil  Procedure. 

The  total  amounts  that  the  Defendant  is  ordered  to  pay  are  as  follows: 

''a)   Kiser  class  attorneys: 

Attorneys  fees $62,  048.  00 

Expenses 2,  725.  00 

Total $64,  773.  00 

(b)  Moore  intervenors: 

Attorneys  fees $3,  640.  00 

Expenses 89 1.  32 

Total $4,531.32 

(c)  Adkins  intervenors: 

Attorneys  fees $3,  640.  00 

Expense^ 276.  75 

Total $3,916.  75 

An  Order  will  be  entered  in  accordance  with  this  Opinion. 

Charles  R.  Rickey, 

U.S.  District  Judge. 
Dated:  August  29,  1973 
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and  ELLERBE  W.  ACKERMAN,  JR., 

PETITIONERS^ 
V. 

ENVIRONMENTAL  PROTECTION  AGENCY, 

RESPONDENT. 


No.  72-1224 

NATURAL  RESOURCES  DEFENSE  COUNCIL,  INC., 
PROJECT  ON  CLEAN  AIR,  ET  AL., 

PETITIONERS, 

V. 

ENVIRONMENTAL  PROTECTION  AGENCY, 

RESPONDENT. 


ON    petitioners'    MOTION   FOR   COSTS  AND  ATTORNEYS'    FEES 


Before  Coffin,  Chief  Judge, 
Aldrich  and  Campbell,  Circuit  Judges. 


Richard  E.  Ayres  and  Thomas  B.  Arnold  for  petitioners. 

Thomas  C.  Lee,  Attorney,  Department  of  Justice,  with  whom  Kent 
Frizzell,  Assistant  Attorney  General,  Edmund  B.  Clark,  and  Martin 
Green,  Attorneys,  Department  of  Justice,  were  on  brief,  for  respondent 
in  case  72-1219. 

John  P.  Hills,  Attorney,  Department  of  Justice,  with  whom  Ke7it 
Frizzell,  Assistant  Attorney  General,  Edmund  B.  Clark,  and  Martin 
Green,  Attorneys,  Department  of  Justice,  were  on  brief,  for  respondent 
in  case  72-1224. 
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October  1,  1973 

Campbell,  Circuit  Judge.  Petitioners  in  Natural  Re- 
sources Defense  Council,  Inc.  v.  Environmental  Protection 
Agencij,  478  F.2d  875  (1st  Cir.  1973),  now  request  this 
court  to  award  them  attorneys'  fees  as  well  as  costs  a^'ainst 
the  Environmental  Protection  Agency  [EPA]  for  their 
efforts  in  obtaining  orders  requiring  EPA  to  comply  with 
certain  of  its  obligations  under  the  Clean  Air  Amendments 
of  1970,  42  U.S.C.  ^§  1857C-5  ct  sec^.  We  hold  that  peti- 
tioners are  entitled  to  recover  reasonable  attorneys'  fees 
and  costs. 

Traditionally,  a  prevailing  party  usually  receives  costs 
but  not  attorneys'  fees.  Compare  Ehrenzweig,  Reimburse- 
ment  of  Counsel  Fees  and  the  Great  Society,  54  Calif.  L, 
Rev.  792  (1966),  McCormick,  Counsel  Fees  and  Other 
Expenses  of  Litigation  as  an  Element  of  Damages,  15  Minn, 
L.  Rev.  619  (1931),  and  Posner,  An  Economic  Approach  to 
Legal  Procedure  and  Judicicd  Administration,  2  J.  Legal 
Studies  399,  428,  437  (1973)  with  Goodhart,  Costs,  38  Yale 
L.J.  849  (1929)  and  Note,  Distribution  of  Legal  Expenses 
Among  Litigants,  49  Yale  L.J.  699  (1940).  Moreover, 
sovereign  immunity  would  prevent  a  court,  without  con- 
gressional consent,  from  awarding  even  costs  against  the 
federal  government  or  one  of  its  agencies.  Only  in  1966 
did  Congress,  by  statute  of  general  application,  waive 
immunity  from  conventional  costs ;  but  the  broad  waiver 
still  does  not  extend  to  attorneys'  fees.  28  U.S.C.  §  2412, 
infra;  United  States  v.  Chemical  Foundation,  Inc.,  272  U.S. 
1  (1926) ;  Cassata  v.  Federal  Savings  d  Loan  Insurance 
Corp.,  445  F.2d  122  (7th  Cir.  1971). 

An  early  judicially-created  exception  to  the  no-fees  rule 
was  that  attorneys'  fees  might  be  taxed  to  a  private  party 
who  had  sued  or  defended  in  bad  faith.  The  award  was 
to  punish  frivolous  or  ill-motivated  litigation.  See,  e.g., 
Knight  v.  Auciello,  453  F.2d  852  (1st  Cir.  1972) ;  Comment, 
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The  Allocation  of  Attorney's  Fees  After  Mills  v.  Electric 
Auto-Lite  Co.,  38  U.  Chi.  L.  Rev.  316,  317-23  (1971). 
Another  exception  was  made  in  equity  proceedings  where 
a  plaintiff  recovered,  through  the  litigation,  a  fund  in 
which  others  were  entitled  to  share.  Costs  "as  between 
solicitor  and  client"  were  allowed  to  be  paid  from  the  fund 
not  to  punish  the  loser,  but  to  prevent  unfair  advantage  to 
non-litigant  beneficiaries.  See,  e.g..  Trustees  v,  GreenoiigJi, 
108  U.S.  527,  532  (1882).  Cf.  Philadelphia  v.  Chas.  Pfizer 
d  Co..  345  F.  Supp.  454,  482-83  ( S.D.N. Y.  1972). 

Building  upon  the  "fund"  rationale,  courts  allowed 
attorneys'  fees  in  other  situations  where  to  do  so  resulted 
in  a  more  equitable  allocation  of  the  costs  of  suit  among 
all  who  benefitted.  See,  e.g.,  Sprague  v.  Ticonic  National 
Bank,  307  U.S.  161  (1939)  (plaintiff's  victory,  in  conse- 
quence of  stare  decisis,  established  the  claims  of  fourteen 
other  trusts  pertaining  to  the  same  bonds ;  fees  were 
assessed  against  the  bonds.)  Cf.  Hornstein,  Legal  Thera- 
peutics: The  ''Salvage"  Factor  in  Counsel  Fee  Awards, 
69  Harv.  L.  Rev.  658  (1956),  Recently  the  notion  of  spread- 
ing the  litigation  costs  equitably  among  all  the  beneficiaries 
has  been  coupled  with  that  of  encouraging  suits  which 
promote   the    public   interest.^    Newman   v.   Piggie   Park 


^  Some  courts  have  drawn  a  sharp  distinction  between  "benefit" 
cases  in  w^hich  the  suit  serves  the  interests  of  a  limited  group,  and 
"private  attorney  general"  cases  in  which  the  whole  public  is  the 
beneficiary  either  because  it  receives  a  boon  directly  or  because  some 
"strong  public  policy"  is  vindicated.  See,  e.g..  La  Raza  Unida  v. 
Volpe,    57   F.R.D.    94    (N.D.    Cal.    1972)    and   cases   cited    therein. 

Cf.  Hall  V.  Cole,  412  U.S. , n.7,  41  U.S.L.W.  4658,  4660  n.7 

(1973).  However,  after  Hall  and  Mills  v.  Electric  Auto-Lite  Co.y 
396  U.S.  375  (1970),  the  concept  of  "benefit"  includes  any  improve- 
ment, financial  or  otherwise,  provided  to  the  beneficiary  group. 
Whether  that  group  is  limited  or  includes  the  whole  public  should 
therefore  ordinarily  not  aff'ect  the  form  of  analysis.  The  number  of 
beneficiaries  would  be  important  only  when  the  court  needed  to 
determine  whether  the  benefit  was  sufficiently  large  to  justify  an 
award  of  fees,  or  when  the  fees  would  be  calculated  to  relate  to  the 
quantum  of  benefit. 
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Enterprises,  Inc.,  390  U.S.  400  (1968);  Lee  v.  Southern 
Home  Sites  Corp.,  444  F.2d  143  (5th  Cir.  1971) ;  La  Raza 
Unida  v.  Volpe,  57  F.R.D.  94  (N.D.  Cal.  1972);  Sims  v. 
Amos,  340  F.  Supp.  691  (M.D.  Ala.  1972).  When  private 
litigation  vindicates  a  significant  public  policy  and,  at  the 
same  time,  creates  a  widespread  benefit,  policy  today  favors 
awarding  attorneys'  fees  against  a  party  who  exists  to 
serve  or  represent  the  interests  of  all  those  benefitted. 
Thus  in  Mills  v.  Electric  Auto-Lite  Co.,  396  U.S.  375  (1970), 
a  corporation  was  made  to  shoulder  the  cost  of  litigation 
that  benefitted  all  shareholders  and  simultaneously  sup- 
ported the  policy  of  the  securities  laws.    In  Hall  v.  Cole, 

412  U.S.  ,  41  U.S.L.W.  4658  (1973),  a  union  was  made 

to  pay  the  attorneys'  fee  of  disappointed  union  office 
seekers  who  had  sued  the  union;  the  plaintiffs'  victory 
aided  the  entire  membership  by  furthering  union  democ- 
racy.  Bid  cf.  Bradley  v.  School  Board,  472  F.2d  318  (4th 

Cir.  1972),  cert,  granted,  U.S.  ,  41  U.S.L.W.  3644 

(1973).  While  the  above  cases  do  not  go  so  far  as  to 
exact  attorneys '  fees  from  an  agency  of  the  federal  govern- 
ment, courts  have  often  awarded  fees  against  state  agencies 
or  officials.  Ojeda  v.  Hackney,  452  F.2d  947  (5th  Cir.  1972) ; 
Taylor  v.  Perini,  359  F.  Supp.  1185  (X.D.  Ohio  1973)  (civil 
rights) ;  La  Raza  Unida  v.  Volpe,  57  F.R.D.  94,  101-102  n.ll 
(N.D.  Cal.  1972)  (environmental  protection) ;  Sims  v.  Amos, 
340  F.  Supp.  691,  694  n.8  (M.D.  Ala.  1972)  (reapportion- 
ment);  NAACP  V.  Allen  340  F.  Supp.  703,  708,  710  n.lO 
(desegregation).  See  also  Note,  Alloivance  of  Attorney  Fees 
in  Civil  Rights  Litigation  Where  the  Action  is  not  Based 
on  a  Statute  Providing  for  an  Award  of  Attorney  Fees, 
41  Cinn.  L.  Rev.  405  (1972). 

In  the  present  case  (putting  aside  for  the  moment  the 
issue   of    sovereign   immunity)    the    principles    mentioned 


24-626   O  -  74  -  37 
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favor  an  award  of  attorneys'  fees  against  the  EPA.  Peti- 
tioners have  usefully  championed  the  policy  of  the  Clean 
Air  Amendments  of  1970,  42  U.S.C.  §§  1857c-5  et  seq.,  to 
''clear  the  air."  They  have  sought  to  compel  strict  com- 
pliance by  the  EPA  with  legislation  the  purpose  of  which 
is  to  ''speed  up,  expand,  and  intensify  the  war  against 
pollution  in  the  United  States  with  a  view  to  assuring  that 
the  air  we  breathe  throughout  the  nation  is  wholesome 
once  again."  H.R.  Rep.  No.  91-1146,  91st  Cong.,  2d  Sess.  2 
(1970).  Congress  has,  indeed,  shown  a  desire  to  pursue  its 
goal  with  the  assistance  of  such  private  litigants.^  In  the 
House  Report  just  quoted  the  "regrettably  slow"  progress 
in  controlling  air  pollution  is  blamed  on  a  scarcity  of  skilled 
personnel  available  to  enforce  control  measures  and  on  a 
lack  of  aggressiveness  by  EPA's  predecessor  agency  in 
enforcing  the  law.  The  public  suit  seems  particularly 
instrumental  to  the  statutory  scheme  when  against  the 
EPA  itself,  for  only  the  public — certainly  not  the  polluter 
— has  the  incentive  to  complain  if  the  EPA  falls  short  in 
one  or  another  respect;  yet  the  lack  of  measurable  interest 
on  the  part  of  any  individual  member  of  the  public,  and 
the  difficulties  inherent  in  complex  litigation  in  a  rapidly 
developing  field  of  law,  make  the  economics  of  citizen  suits 
a  serious  problem. 

In  any  event,  petitioners  have  activated  traditional  ad- 
versary machinery  for  bringing  issues  before  a  court.  As  a 
result,  policies  of  the  EPA  have  been  corrected  and  others, 
upheld,  have  been  removed  from  the  arena  of  dispute. 
Presumptively  the  public  has  benefitted — not  only  in  Rhode 
Island  and  Massachusetts  but  nationally,  as  neither  air 
pollution    nor    the    movement    of    citizenry    respect    state 


2  Clean  Air  Amendments  of  1970  §  304,  42  U.S.C.  §1857h-2. 
The  Amendments  contain  numerous  other  provisions  for  public  par- 
ticipation, e.g.,  §  1857c-5(a)  (2)  (F)  (release  of  emission  data  to 
the  public);  §§  1857c-5(a)  ( 1 ),  (a)(2),  and  (f)(2)(A)  (public 
hearings  on  original  implementation  plan  and  any  revisions  or  post- 
ponements). 
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boundaries,  and  some  of  the  legal  principles  at  issue  have 
national  as  well  as  regional  import.  Petitioners  have  thus 
helped  to  enforce,  refine  and  clarify  the  law.  They  can  be 
said  to  have  assisted  the  EPA  in  achieving  its  statutory 

goals. 

Under  the  circumstances  it  seems  fair  and  sensible  that 
the  EPA  should  be  taxed  for  petitioners '  reasonable  costs 
and  attorneys'  fees.  The  EPA  has  been  assigned  by 
Congress  the  task  of  supervising  pollution  control.  It 
handles  the  public  funds  appropriated  for  that  purpose. 
To  allocate  petitioners'  reasonable  costs  and  attorneys' 
fees  to  it  is  to  spread  them  ultimately  among  the  taxpaying 
public,  which  receives  the  benefits  of  this  litigation.  The 
EPA  stands  here  in  the  same  relation  to  the  citizen  as  did 
the  corporation  in  Mills  to  its  shareholders  and  the  union 
in  Hall  to  its  members.  See  Comment,  The  Allocation  of 
Attorney's  Fees  After  Mills  v.  Electric  Auto-Lite  Co.,  38 
U.  Chi.  L.  Rev.  316,  329-36  (1971). 

Sovereign  immunity,  however,  poses  a  problem  that  was 
not  present  in  Mills  or  Hall.  Prior  to  1966  the  controlling 
general  statute,  28  U.S.C.  §  2412,  provided  flatly  that 
''[t]he  United  States  shall  be  liable  for  fees  and  costs 
only  when  such  liability  is  expressly  provided  for  by  Act 
of  Congress."  62  Stat.  973  (1948).  This  was  consistent 
with  the  Supreme  Court's  earlier  formulation  in  Vnited 
States  V.  Chemical  Foundation,  Inc.,  supra,  272  U.S.  at  20 
that  "[t]he  general  rule  is  that,  in  the  absence  of  a 
statute  directly  authorizing  it,  courts  will  not  give  judg- 
ment against  the  United  States  for  costs  or  expenses." 
The  Court  there  held  that  officials  of  the  United  States 
could  not,  by  the  act  of  bringing  suit  for  the  government, 
waive  its  sovereign  immunity  against  the  imposition  of 
costs  and  fees.  Only  Congress  could  do  so. 

Congress  liberalized  §  2412  in  1966.    It  now  provides: 
"Except  as  otherwise  specifically  provided  by  statute, 


1354 


OPINION  OF  THE  COURT. 


a  judgment  for  costs,  as  enumerated  in  section  1920 
of  this  title  but  not  including  the  fees  and  expenses 
of  attorneys  may  be  awarded  to  the  prevailing  party 
in  any  civil  action  brought  by  or  against .  . .  any  agency 
...  of  the  United  States  ...  in  any  court  having  juris- 
diction of  such  action  .  .  .  ." 
The  intent,  as  stated  in  the  House  of  Representatives  com- 
mittee report,  II.R.  Rep.  No.  89-1535,  89th  Cong.,  2d  Sess. 
(1966),  was  to  provide  for  fair  and  uniform  treatment  as 
between  the  government  and  a  private  litigant :  as  matters 
had  stood,  the  United  States,  if  it  prevailed,  could  collect 
costs,  but  the  citizen,  if  he  prevailed,  could  not.   The  House 
committee  report  concluded: 

''Apparently  the  present   inequality   is   related   to   a 
governmental  advantage  derived  from  the  principle 
favoring  immunity  of  the  sovereign  from  suit.   Under 
modern  conditions,  there  is  no  reason  for  this  advan- 
tage when  the  law  provides  for  suit  against  the  Gov- 
ernment." 1966  U.S.  Code  Cong.  &  Admin.  News  2528. 
Nonetheless,  the  blanket  waiver  did  not  extend  to  attor- 
neys' fees.    The  Seventh  Circuit  has  since  held  that  when 
Congress  is  otherwise  silent  courts   still  may  not   award 
attorneys'  fees  against  the  government.  Cassata  v.  Federal 
Savings  S  Loan  Insurance  Corp.,  supra.    The  history  of 
§  2412  reflects,  it  is  true,  a  strong  movement  by  Congress 
toward  placing  the  federal  government  and  civil  litigants 
on  a  completely  equal  footing.^   Yet  we  may  not  ignore  its 


^  The  legislative  history  provides  no  clues  concerning  Congress' 
reasons  for  broadly  excluding  awards  of  attorneys'  fees.  Such  a  result 
might  seem  to  be  inconsistent  with  the  express  desire  to  eliminate 
the  "unfair"  advantage  possessed  by  the  United  States  by  virtue  of 
its  sovereign  immunity.  At  the  time  of  the  enactment,  however,  the 
award  of  fees  was  still  rare  in  American  law  and  was  often  disfavored 
by  the  courts.  See^  e.g.,  Fleischmajin  Distilling  Corp.  v.  Maier 
Breiving  Co.,  386  U.S.  714  (1967).  The  omission  may  simply 
have  been  a  reflection  of  the  prevailing  American  rule,  preserving 
to  Congress  the  option  of  reversing  the  rule  when  justice  required. 
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plain  wording.  To  award  attorneys'  fees  against  a  govern- 
mental agency,  we  must  first  find  that  Congress  has  given 
specific  statutory  sanction.  Here,  we  find  such  sanction  in 
the  language  of  the  Clean  Air  Amendments  themselves. 

The  Amendments  §  304(d),  42  U.S.C.  §  1857h-2(d),* 
expressly  authorize  the  award  of  attorneys'  fees  in  any 
suit  brought  pursuant  to  §  304(a),  42  U.S.C.  §  1857h-2(a). 
Section  304(a)  allows  any  citizen  to  commence  suit,  with- 
out regard  to  the  amount  in  controversy,  "against  the 
Administrator  [of  the  EPA]  where  there  is  alleged  a 
failure  of  the  Administrator  to  perform  any  act  or  duty 
under  [the  Amendments]  which  is  not  discretionary  with 
the  Administrator."  The  provision  would  aptly  cover  this 
case,  the  essence  of  which  is  the  claim  that  the  Adminis- 
trator failed  to  perform  his  duty  with  respect  to  the  review 
and  approval  of  state  implementation  plans. 

The  difficulty  is  that  <^  304  on  its  face  deals  only  with 
litigation  in  the  District  Court.  This  case  was  brought 
pursuant  to  §  307,  42  U.S.C.  §  1857h-5(b)  (1),  providing 
that  "  [a]  petition  for  review  of  the  Administrator's  action 
in  approving  or  promulgating  any  implementation  plan  . . . 
may  be  filed  only  in  the  United  States  Court  of  Appeals 
for  the  appropriate  circuit."  If  petitions  under  §  307  are 
not  actions  brought  pursuant  to  §  304(a),  then  the  attor- 
neys' fee  authorization  in  §  304(d)  would  not  be  available 
as  an  exception  to  28  U.S.C.  §  2412.  On  the  other  hand, 
if  the  enabling  provisions  of  §  304(a)  also  apply  to  actions 
under    §    307,    attorneys'    fees    are    specifically    allowed.^ 


^  "The  court,  in  issuing  any  final  order  in  any  action  brought 
pursuant  to  subsection  (a)  of  this  section,  may  award  costs  of  litiga- 
tion (including  reasonable  attorney  and  expert  witness  fees)  to  any 
party,  whenever  the  court  determines  such  award  is  appropriate.  .  .  . 

^  The  government  contends  that  §  304(d),  even  l*:"  applicable  to 
this  case,  does  not  authorize  the  award  of  fees  against  the  government. 
This  reading  of  the  statute  is  in  sharp  conflict  with  its  plain  words, 
which  authorize  the  award  against  "any  party"  and  which,  in 
§  304(a),  specifically  authorize  suits  with  the  United  States  as  a  party. 
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We  must  decide  between  these  alternatives.^ 

While  the  statutory  language  is  confusing,  both  common 
sense  and  the  legislative  history  lead  us  to  conclude  that  a 
petition  for  review  is  to  be  regarded  as  an  action  pursuant 
to  <^  304(a).  Section  307  designates  the  forum,  Getty  Oil 
Co.  (Eastern  Operations)  v.  Ruckelshaus ,  467  F.2d  349 
(3d  Cir.  1972),  cert,  denied,  409  U.S.  1125  (1973);  it  goes 
no  further.  The  authorization  for,  and  conditions  of,  suit 
are  contained  in  §  304(a).  The  legislative  history  reveals 
that  §  307  does  no  more  than  direct  that  some  proceedings 
must  be  brought  in  the  circuit  courts. 

Section  307  originated  in  the  Senate ;  the  House  version 
required  all  suits  to  be  brought  in  the  district  court.  1970 
U.S.  Code  Cong.  &  Admin.  News  5389.  The  Senate  com- 
mittee wanted  to  consolidate  review  of  implementation 
plans  in  the  circuits  because  many  plans  were  regional  or 
even  national  in  scope,  and  numerous  suits  in  many  dis- 
tricts might  be  avoided  by  requiring  a  single  suit  in  a 
central  forum.  S.  Rep.  No.  91-1196,  91st  Cong.,  2d  Sess.  41 
(1970).  The  committee  also  believed  that  requiring  imple- 
mentation plans  to  bo  challenged,  if  at  all,  only  in  the 
circuit  courts  would  "maintain  the  integrity  of  the  time 
sequences  provided  throughout  the  Act."  Id.  Since  statu- 
torv  goals  were  to  be  achieved  within  three  vears  of  the 
approval  of  the  implementation  plan,  it  was  important  to 
conserve   time  by  eliminating  the   otherwise  normal  first 


6  A  third  alternative  is  that,  since  §  304  mentions  attorneys'  fees 
and  §  307  makes  no  mention  of  them  within  the  section,  the  court 
must  infer  that  Congress  deliberately  chose  to  exclude  attorneys'  fees 
from  the  remedies  available  under  §  307.  That  same  contention 
was    made    to,    and    exprcsslv    rejected    by,    the    Supreme    Court    in 

Hall  V.  Cole,  412  U.S.  ,  41  u's.L.W.  4658  (1973)   and  Mills  v. 

Electric  Auto-Lite  Co.,  396  U.S.  375  (1970).  Courts  are  to  draw 
such  a  negative  inference  only  when  the  legislative  history  is  clear 
or  when  Congress  has  prescribed  such  "intricate  remedies",  Fleisch- 
mann  Distilling  Corp.  v.  Maier  Brewing  Co.,  386  U.S.  714  (1967), 
as  logically  to  exclude  the  possibility  of  nondescribed  remedies. 
Section  307  makes  no  mention  of  remedies. 
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step  in  the  judicial  process.  Challenges  to  other  acts  of 
the  Administrator,  and  enforcement  suits  brought  against 
polluters,  were  left  to  the  district  courts  because  delay 
and  disparate  initial  decisions  would  not  present  serious 
obstacles. 

Neither  reason  for  directing  some  cases  to  the  circuit 
courts  indicates  a  congressional  desire  to  make  the  allow- 
ability of  attorneys'  fees  depend  on  the  forum  of  the  suit. 
Indeed,  some  of  the  changes  the  Senate  bill  underwent  in 
Conference  Committee  reflect  the  opposite  desire.  The  origi- 
nal provision  had  specified  that  "  [a]ny  interested  person 
may  file  a  petition ...  for  review"  of  the  implementation 
plans  in  the  circuit  courts.  While  "interested  person"  is 
equivocal  as  to  who  has  standing  to  sue,  the  Senate  com- 
mittee report,  S.  Rep.  Xo.  91-1196,  91st  Cong.,  2d  Sess.  41 
(1970),  noted  that  the  bill  would  protect  the  right  of 
"those  who  seek  to  protect  the  public  interest"  to  bring 
an  action  challenging  an  implementation  plan.  This  effec- 
tively would  have  repeated  the  universal  standing  pro- 
vision of  §  30-l:(a).  'When  the  Conference  Committee  re- 
ported out  the  bill,  the  Senate's  standing  provision  was 
missing.  The  Conference  Committee  apparently  contem- 
plated that  the  standing  provisions  of  §  304(a)  would  be 
applicable  to  §  307  suits:  the  report  states  that  §  307 
"  specif  [ies]  forums  for  judicial  review  of  certain  actions 
. . .  provided  for  under  the  Act  and  the  proposed  amend- 
ments." [Emphasis  added]  1970  U.S.  Code  Cong.  &  Admin- 
News  5389.  Other  sections  "provided  for"  the  review; 
§  307  merely  specified  a  forum.  The  section  providing  for 
review  of  actions  of  the  Administrator  is  <§>  304(a),  and 
since  §  304(a)  specified  that  standing  was  universal,  there 
was  no  need  to  repeat  the  allowance  in  §  307.  Similarly, 
§  304  provided  for  attorneys'  fees  where  appropriate,  and 
there  was  no  need  to  repeat  the  provision  in  §  307. 

This   conclusion   as   to   the   scope   of   §   304(a)    is   also 
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supported  by  the  legislative  history  of  the  inclusion  in 
§  304(a)  of  a  provision  for  citizen  suits  without  any 
requirement  that  the  plaintiff  be  a  person  aggrieved.  This 
provision,  like  §  307,  originated  in  the  Senate.  According 
to  the  Senate  committee  report,  citizen  suits  would  be  an 
invaluable  aid  in  the  enforcement  of  pollution  control 
standards  once  they  had  been  promulgated.  The  committee 
realized  that  federal  or  state  enforcement  resources  might 
be  insufficient,  and  that  federal  agencies  themselves  might 
sometimes  be  polluters;  the  citizen  suit  provision  created 
"private  attorneys  general"  to  aid  in  enforcement.  But 
while  most  of  the  attention  of  the  connnittee  was  directed 
to  these  enforcement  suits,  the  committee  was  careful  to 
note  that  the  citizen  suit  concept  applied  as  well  to  other 
actions  taken  by  the  EPi\.. 

"The  Committee  bill  would  provide  in  the  citizen  suit 
provision  that  actions  will  lie  against  the   [Adminis- 
trator]  for  failure  to  exercise  his  duties  under  the 
Act,  including  his  enforcement  duties.   The  Committee 
expects  that  many  citizen  suits  would  be  of  this  nature 
..."    S.  Rep.  No.  91-1196,  91st  Cong.,  2d  Sess.  38-39 
(1970). 
The  committee   thus   apparently   contemplated  that   suits 
such  as  the  present  one  would  fall  within  the  citizen  suit 
provision,  and  consequently  qualify  for  appropriate  awards 
of  attorneys'  fees  under  §  304.   When  the  bill  reached  the 
Senate   floor.    Senator    Muskie,    the    bill's    floor   manager, 
answered  criticism  of  the  citizen  suit  provision  by  inserting 
in  the  record  a  memorandum  stating  that  "[t]lie  concept 
in  the  bill  is  that  administrative  failure  should  not  frus- 
trate public  policy  and  that  citizens  should  have  the  right 
to  seek  enforcement  where  administrative  agencies  fail." 
116  Cong.  Rec.  33102   (1970).    The  policy  of  the  Amend- 
ments   is    no    less    frustrated    if   the    EPA    approves    an 
inadequate   plan  than   if  it  fails  to   enforce   an   adequate 
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plan.  The  Senate  so  understood  when  it  included  in  the 
citizen  suit  section  the  provision  authorizing  citizen  suits 
against  the  Administrator  for  failure  to  perform  any  act 
required  by  the  Amendments. 

The  potential  award  of  attorneys'  fees  was  a  logical 
complement  to  the  right  to  bring  citizen  suits.  The  Senate 
committee  foresaw  that  such  awards  would  fulfill  two 
important  tasks.  First,  the  potential  for  an  award  would 
encourage  citizens  to  bring  meritorious  actions.  Without 
the  possibility  of  fees  many  meritorious  actions  would 
never  be  brought,  since  the  plaintiff  would  face  a  certainty 
of  attorneys'  fees  far  higher  than  any  personal  gain  he 
would  reap  if  victorious.  With  attorneys'  fees,  it  would 
financially  be  possible  for  such  actions  to  be  brought. 
See  Posner,  An  Economic  Approach  to  Legal  Procedure 
and  Judicial  Administration,  2  J.  Legal  Studies  399,  428, 
437  (1973).  ''[I]n  bringing  legitimate  actions  under  this 
section  citizens  [are]  performing  a  public  service  and  in 
such  instances  the  courts  should  award  costs  of  litigation 
to  such  party."  S.  Rep.  No.  91-1196,  91st  Cong.,  2d  Sess. 
38  (1970). 

Second,  the  committee  noted  that  many  Senators  had 
expressed  concern  that  some  would  abuse  the  citizen  suit 
provision  by  bringing  frivolous  or  harassing  actions.  The 
attorneys'  fee  provision  was  conceived  as  a  primary  deter- 
rent to  such  actions,  for  the  court  could  award  to  defend- 
ants the  full  costs  of  their  defense  in  order  to  deter  merit- 
less  suits. 

The  same  considerations  apply  to  actions  brought  in  the 
circuit  courts  to  challenge  the  EPA's  approval  of  state 
implementation  plans.  The  award  of  fees  encourages  suits 
that  help  the  EPA  to  perform  its  difficult  task.  At  the 
same  time,  "the  court  could ...  award  costs  of  litigation 
to  defendants  where  the  litigation  was  obviously  frivolous 
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or  harassing."  Id.  The  court  could  also  discourage  such 
litigation  merely  by  forcing  the  plaintiff  to  bear  his  own 
attorneys '  fees. 

Taking  together  the  wording  of  §  304,  the  legislative 
history  of  §  307,  and  the  legislative  history  of  the  citizen 
suit  provision,  we  think  that  Congress  specifically  intended 
that  proceedings  brought  pursuant  to  §  307,  42  U.S.C. 
§  1857h-5(b)  (1),  were  to  be  entitled  to  the  benefits  and 
deterrents  expressed  in  §  304(d)  via  §  304(a).  The  require- 
ment of  28  U.S.C.  §  2412  that  attorneys'  fees  be  awarded 
only  when  specifically  authorized  has  been  satisfied.  We 
conclude  that  we  are  empowered,  in  our  discretion,  to 
award  such  fees,  as  well  as  costs,  against  the  EPA.  We 
are  also  persuaded  that  reasonable  costs  and  fees  should, 
in   this  case,   bo   awarded   to   petitioners."^ 

We  are  not  impressed  by  the  government's  argument 
that  because  some  issues  were  decided  adversely  to  peti- 
tioners each  party  should  bear  its  own  costs.  The  authoriz- 
ing language  of  §  304(d)  permits  an  award  "to  any  party, 
whenever  the  court  determines  such  award  is  appropriate." 
This  suggests  greater  latitude  even  than  is  found  in  28 


"^  The  government  argues  that,  even  though  otherwise  eligible, 
public  interest  organizations  "formed  for  the  purpose  of  litigating 
against  the  government"  and  endowed  with  "tax  exempt  status"  should 
be  denied  attorneys'  fees.  In  the  alternative  the  government  argues 
that  fees  of  petitioners'  staff  counsel  should  be  denied.  We  can  find 
no  support  for  such  contentions  in  the  legislative  history  or  the  words 
of  the  statute.  Quite  the  contrary,  Congress  recognized  that  public 
interest  organizations  would  conduct  a  great  deal  of  litigation  under 
the  Amendments.  And  the  Amendments  themselves  provide  for  the 
award  of  fees  to  "any  party."  42  U.S.C.  §  1857h-2(d).  If  Congress 
desired  to  use  the  award  of  fees  to  encourage  meritorious  litigation 
and  discourage  frivolous  suit,  the  identity  of  the  party,  and  the  source 
of  its  counsel,  would  be  of  little  moment.  See  gerierally  Miller  v. 
Amusement  Enterprises,  Inc.,  426  F.2d  534,  538-39  n.l4  (5th  Cir. 
1970);  Woolfolk  V.  Brozvn,  358  F.  Supp.  524,  536  (E.D.  Va.  1973); 
La  Raza  Unida  v.  Volpe,  51  F.R.D.  94,  98  n.6   (N.D.  Cal.   1972). 
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U.S.C.  §  2412,  which  authorizes  awards  to  "the  prevailing 
party".  We  are  at  liberty  to  consider  not  merely  "who 
won"  but  what  benefits  were  conferred.  The  purpose  of 
an  award  of  costs  and  fees  is  not  mainly  punitive.  It  is 
to  allocate  the  costs  of  litigation  equitably,  to  encourage 
the  achievement  of  statutory  goals.  When  the  government 
is  attempting  to  carry  out  a  program  of  such  vast  and 
uncharted  dimensions,  there  are  roles  for  both  the  official 
agency  and  a  private  watchdog.  The  legislation  is  itself 
novel  and  complex.  Given  the  implementation  dates,  its 
early  interpretation  is  desirable.  It  is  our  impression, 
overall,  that  petitioners,  in  their  watchdog  role,  have 
performed  a  service. 

Were  we  to  believe  that  the  litigation  were  wholly  or 
in  substantial  part  frivolous,  we  would  not,  of  course, 
award  costs  of  any  description  to  petitioners.  In  such 
cases,  indeed,  we  reserve  the  right  to  award  costs  and  fees 
in  favor  of  the  EPA.  But  the  challenges  here,  even  those 
not  sustained,  w^ere  mainly  constructive  and  reasonable. 
And  petitioners  were  successful  in  several  major  respects ; 
they  should  not  be  penalized  for  having  also  advanced 
some  points  of  lesser  weight. 

As  the  government  has  not  addressed  in  detail  the  ques- 
tion of  the  reasonableness  of  petitioners'  requested  sum, 
we  now  ask  the  parties  to  submit  memoranda  on  that 
question.  We  will  scrutinize  carefully  the  requested  costs 
and  fees.  Petitioners  are  not  a  public  agency  and  are 
legally  responsible  to  no  one  but  themselves ;  we  must 
satisfy  ourselves  that  the  taxpayers'  money  will  not  be 
used  to  support  needless  or  excessive  legal  items.  We  must 
also  recognize  that  petitioners,  as  surrogate  attorneys  for 
the  interests  of  the  public  and  the  EPA,  have  volunteered 
and   "imposed"   their   services   on   "clients"   that  never 
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contracted  for  them.  As  attorneys  for  involuntary  clients, 
their  fees  may  properly  be  less  than  those  they  could  have 
received  by  entering  the  marketplace  and  selling  their 
services  to  the  private  client  who  would  make  the  highest 
bid  for  them. 
So  ordered. 
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CIVIL  ACTION  NO.  SA72CA77 


ORDER  AND  MEMORANDUM  OPINION 

On  the  21st  day  of  August,  1973,  came  on  to  be  considered 
defendant  San  Antonio  Ranch,  Ltd.'s  motion  for  reconsideration  of 
the  Court's  order  of  June  28,  1973  approving  the  award  of  attorneys' 
fees,  the  motion  of  citizen  plaintiffs  for  continuation  or  restoration 
of  injunction  during  the  pendency  of  appeal,  and  moticns  by  both  the 
citizen  plaintiffs  and  the  United  States  Department  of  Housing  and 
Urban  Development  to  tax  expenses  of  certain  witnesses  as  costs  of 
court.   Having  reviewed  the  facts  of  this  case,  in  addition  to  the 
briefs  and  affidavits  filed,  and  authorities  cited,  this  Court  is 
of  the  opinion  and  finds  that  attorneys'  fees,  costs  and  expenses 
should  be  awarded  to  citizen  plaintiffs  in  the  total  amoxint  of 
$20,000.00;  that  the  motion  for  injunction  during  the  pendency  of 
appeal  should  be  denied;  and  that  Uie  motions  filed  by  plaintiffs  and 
HUD  seeking  to  tax  costs  relating  to  the  travel,  sul^sistence,  attendance, 
or  other  e>:psnses  of  certain  v;itnesses  should  be  denied. 


A.  ATTO?>in:YS'  FEES 

Defendant  San  Antonio  Ranch,  Ltd.  (S/yH)  insists  that  attorneys' 
fees  can  only  be  a\.-arded  to  a  successful  litigant.   Though  the  judgrncnt 
entered  in  this  cause  clearly  and  unequivocally  denied  all  relief 
sou'j'l'.L-  '\jy   tlio  plaintiffs,  it  dons  not  necessarily  consl-ituto  the  solo 
bri';ir.  fu:"  clc-!.  i  j  ::.i  n  i 'i';  tlK'  succ  ■.•■.:;  tv  failure  of  o.l  a.ujt.i  If  r.  in  brinjXD.j  Ul. 
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.l,i'.;.-;u,i  I. .     A:;  iiot'il  in  llii:;  Codil.':-.  ui.il.r  ol.  ,)uih-  ;'M,  l.'f/j,  ^h.- 
"final"  Unvironmcnlal  InipacL  G  t.i  l:ciiu;nt  fiJ.od  by  UUn    on  Jan\i,i\:y  23,  1072 
did  not,  in  truLh  and  in  lact,  fully  coiv.ply  wiLli  Uic  law,  though  by 
tliG  tiiT,o  this  litigation  was  completed  suc}i  compliance  had  been  achieved 
through  further  extensive  study,  research,  public  discussion,  and 
planning  on  the  part  of  IIUD,  as  well  as  many  other  governjr.cntal  agencies 
and  private  parties.   In  addition  to  the  public  meetings   held  by  the 
Water  Quality  Advisory  Review  Board,  composed  of  18  public  agencies, 
which  resulted  in  that  Board's  approval  of  the  project  (an  action  that 
should  have  been  taken  before  HUD  made  its  final  commitment) ,  the  study 
made  by  Dr.  Henry  V.  Beck  ("Evaluation  of  Water  Quality  Studies  on 
San  Antonio  Ranch,  New  Tovm")  was  published,  as  was  the  study  on  storm 
water  runoff  conducted  by  Dr.  W.  H.  Espey,  Jr.  All  of  these  very 
important  events  took  place  subsequent  to  the  filing  of  this  lawsuit. 
It  is  almost  axiomatic  that  vital  reports  concerning  the  safety  of  the 
proposed  project  could  not  be  evaluated  fully  by  all  govarnmental 
agencies  involved,  as  contemplated  by  the  NEPA,  until  they  v;ere 
completed  and  circulated.   As  a  consequence,  from  the  time  the 
injunction  in  this  case  was  originally  filed  to  the  time  the  trial  was 
completed,  the  facts  and  record  had  changed  so  substantially  as  to  make 
this  an  entirely  different  lawsuit.   And  it  should  be  noted  that  the 
direct  holding  of  this  Court  in  its  Memorandum  Opinion  of  July  17, 
1973  was  "that  the  addendum  to  the  Final  Environmental  Impact  Statement, 
issued  August  24,  1972  meets  all  the  requirements  for  the  'detailed 
statement'  required  by  NEPA,  42  U.S.C.A.  §4332(C)."   The  addendum, 
which  included  77  exhibits,  am.ounting  to  over  a  foot  and  a  half  of 
papers,     was  a  document  far  different  fror,  the  first  "final"  Environ- 
mental Ii.-.p.-ct  Statement.   Essentially,  the  plaintiffs  forced  heretofore 


1/   See  Globus,  Inc.,  v.  Jaroll,  279  .  .Supp.  807  (S.DoN.Y.  19G8) ,  where 
in  a  GtooJ'.l-;olc1.  rs'  deri.vntivc  action  based  upon  miLil^-adi  n<j  use  of  a 
pro;:y  hI  .  tti' r  nt  coiicc;rn  i  )i'j  a  :;toc];  oijtion,  canci.llation  of  t)io  stock 
0])tjon  b'.  !o)-','  (.•<;. -i'lcLioi.  of  I  ho  :niL  ii,:.l.'  th'^  cisc  i.xiot,  .m.l  yet  in 
til'.'  I'.;C:--  o:      Ih"  n  :;ult.  v.iiicli  )  .1  .li  n'.  .i  1' 1  l\'(iu.  •:;  I  .-d  hivinq  1.  ■<..  ar-c-v  _.l.i  .};- 
CO    I'V:!    l.n  ju  l.|:  ■  )il  ,  hi:.  I'l.iii.i  f  oj:  atl-friicy.:'  J'l-:;  v..i:;  :.lili  r^,;  .:  ■ '  i  ■■ 
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untc.'sl-fcl  liypotlic:;c::  to  bo  .-lul) jccLcJ  to  ri(joi"c)iu;  ctvuly  which  did  in 
fact  reveal  the  project  to  be  cafe,  forciiuj  both  the  <jovc;i-niiieiit  and 
SAR  to  do  what  they  should  have  done  of  their  ov/n  initiative  in  tlic 
first  place,  before  the  final  environmental  impact  statement  was  issued, 
and  turning  a  preliminary  hypothesis  as  to  safety  into  a  much  more 
logical  and  reasonable  conclusion.   Prior  to  the  filing  of  the  lav;suit 
there  was  no  firm  assurance  that  all  of  the  studies  eventually  done 
would  be  done,  even  under  the  moratorium  imposed  by  HUD  as  a  condition 
of  their  grant;.. 

Defendant  SAR  maintains  that  Hall  v.  Cole,  93  B.Ct.  1943 
(1973) ,  specifically  allows  only  two  exceptions  to  the  general  American 
rule  denying  attorneys'  fees  under  the  Court's  equitable  powers:  1) 
when  an  opponent  has  acted  "in  bad  faith,  vexatiously,  wantonly,  or 
for  oppressive  reasons";  and  2)  cases  in  which  substantial  benefits 
have  been  conferred  upon  members  of  an  ascertainable  class,  where  the 
court's  jurisdiction  makes  possible  an  award  to  spread  the  costs 
proportionately  among  the  members  of  the  class.   This  Court  does  not 
agree  v/ith  that  interpretation.   Nov.'here  in  Hall  v.  Cole  does  the  Court 
limit  the  inherent  equitable  power  of  the  federal  courts  to  award 
attorneys'  fees  (specifically  noted  in  the  decision)  to  those  situa- 
tions exclusively.   A  careful  reading  of  Hall  v.  Cole  vrould  seem  to 
support  the  conclusion  of  one  observer  follov/ing  the  decision  in  Mills 
V.  Electric  Auto-Lite: 

"Where  previously  the  courts  v/ere  led  to  start  with  the 
traditional  rule  and  then  ascertain  whether  the  case 
fell  into  one  of  the  three  Fleischmann -approved 
exceptions,  nov;  they  are  to  staj.-t  with  the  equitable 
po'..'er  of  the  courts  to  grant  appropriate  remedies  with 
the  burden  on  the  other  side  to  i^rove  a  legislative 
'purpose  to  circumscribe  the  courts'  power.'" 
38  CHI'.L.REV.  316  (1071)  at  325. 

Moreover,  in  the  recent  case  of  Ojodri  y.  iiacknoy,  452  F.2d  OW  (1972)  , 

the  rifUi  Circuit:  r.LaUod: 

".[n:iii>,  t.ii..-  (iniit  il>K'  J  .ri  .j)i-.:.<  l.y  tO"  thi-  all  c  jv.-iiu-' ■  o!  .my 
;ili'.\;il  of  .' ILovir  y:; '   ]>.:.,  .I'l'!  !:.•■  ii..i;iii-r  in  '..'li'li  liii'Si- 
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fc<;s,  if  aHovcil,  ;iTi;  l.o  bo  coTloi.-lj-d,  ir;  i-ouimj.LI.  c-d 
entirely  to  that  court' r;  ;jo\uk1  d  i  :;crc.-tion.  .  . "  (at  0-10) 

Thun  oven  if  the  judgment  in  tlic  above  entitled  ca:je  were  read  an 
totally  wifavorablo  to  the  plaintiffs,  and  resulting  in  none  of  the 
relief  which  they  originally  sought,  it  v;ould  still  remain  witliin  the 
'inherent  equitable  pov.'cr  of  the  Court  to  award  attorneys'  fees  if 
so  prompted  by  "overriding  considerations"  indicating  the  need  for  such 
a  recovery.   Hall  v.  Cole,  93  S.Ct.  at  1946. 

In  the  instant  case  these  overriding  considerations  consist 
of  the  public  service  rendered  by  the  plaintiffs,  who  through  this 
litigation  have  helped  ensure  the  purity  and  continued  viability  of  the 
water  in  the  Edwards  Underground  Aquifer.   Attorneys'  fees  have  been 
granted  many  times  in  the  well  recognized  instances  in  which  plaintiffs 
serve  as  "private  attorneys  general",  and  are  thereafter  compensated 
because  their  efforts  have  served  the  pxiblic  interest,  by  ensxiring  the 
efifectuation  of  a  strong  Congressional  policy.   Lee  v.  Southern  Home 
Sites  Corn. ,  249  F.2d  290  (5th  Cir.  1970).   The  same  holds  true  in 
civil  rights  cases.   See  Cooper  v.  Allen,  467  F.2d  835,  841  (5th  Cir. 
1972) .   There  is  no  reason  why  the  protection  of  the  public  interest 
in  this  environmental  case  should  be  treated  any  differently.  . 

The  attorney  for  citizen  plaintiffs  in  the  instant  case 
indicated  in  his  affidavit  that  over  1,185  hours  were  spent  in  prepara- 
tion and  trial  of  this  litigation,  and  all  parties  stipulated  that  the 
time  sheets  submitted  in  such  affidavit  were  correct.   In  this  connection, 
the  Court  finds  that  during  the  period  from  approximately  February  1972 
until  October  1972,  Uie  attorney  for  citizen  plaintiffs  devoted  210 
hours  of  the  tim.o  set  forth  in  the  affidavit  to  his  representation  of 
Bexar  Couiity,  a  plaintiff  which  did  not  request  and  was  not  granted 
attoriicys'  fees  in  this  Court's  order  of  Jvmo  28,  1973.  Accordi;:  jly, 
the  tii.\;  spent  on  behalf  of  De::ar  County  will  not  be  consid.'red  as  a 
bj:'.i.'.  id"   con;  " 'n';.^  t.i  on  . 
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The  avAird  oIT  ,i1  Lornoyr: '  fee;;  i:;  noL  int.-iulid  l.o  mal.e  citlier 
the  cliciit  or  the  attorney  whole,  nor  in  any  mean:-,  fully  compensate 
counsel  for  Uio  time  c:<iJended  in  this  extended  and  complex  litigation 
which  has  stretched  out  over  a  period  of  a  year  and  a  half.   The 
Court  does  not  feel  that  the  minimum  fee  schedule  of  the  State  Bar 
of  Texas  may  be  used  as  a  proper  basis  for  measuring  the  rate  of 
compensation  to  be  a\s'arded  in  a  case  such  as  this.   Nor  does  the  Court 
find  that  the  fee  a  practicing  attorney  would  charge  a  private  client, 
willing  and  able  to  pay,  to  be  appropriate  in  this  case.   Rather, 
considering  the  Criminal  Justice  Act,  and  the  purposes  of  that  Act, 
the  Court  finds  that  the  statutorily  enumerated  rate  of  compensation 
set  out  in  18  U.S.C.  §3006A (d) (1972) ,  is  a  reasonable  gride  for 
setting  compensation  in  public  interest  civil  litigation.   That  sectior. 
provides  for  compensation  at  the  rate  of  $30  an  hour  for  time  spent 
in  coxirt,  and  $20  an  hour  for  out-of-co\irt  time.   As  noted  by  District 
Judge  Frank  Johnson:  "It  is  the  duty  of  members  of  the  legal  profession 
to  represent  clients  v/ho  are  unable  to  pay  for  counsel  and  also  to 
bring  suits  in  the  public  interest".   Wyat..  v.  Stickney,  344  F.Supp. 
387,  410  (M.D.Ala.  1972) .   The  rates  set  out  by  the  CJA  provide 
neither  unjust  enrichment  nor  undue  impoverishment  of  counsel  who 
commendably  bear  a  large  share  of  tl.  •  public  responsibility  of  the 
legal  profession. 

Having  considered  the  Criminal  Justice  Act,  the  approximate 
number  of  hours  e>:pended  in  this  litigation,  plus  the  comiplexity  and 
novelLy  of  this  case,  the  skill  and  outstanding  service  performed  by 
the  opposing  coxmsel,  the  iiriportance  and  beneficial  result  of  this 
litigc^tion  to  the  pulalic,  cxponsos  paid  by  plaintiffs  totalling 
$2,020.79,  coritG  incurred  in  securing  witnesncs,  and  all  the  facts 
and  ci--cv,r!Stanccs  of  the  case,  this  Court  findr;  that  $20,000.00  is  a 
friiv  iind  rca::on.ib  i  ».■  nmouiit  l.o  <;ovc  l  thi'  fc:;,  co'Mr;  and  c'::i)C'!;,;c-:; 
in'Tij-.  i !  b  •  []r   ';-. 


24-626  O  -  74  -  38 
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B.  M(.iTiow5  TO  TAX  cogt;; 

T]ic  DcparUiiicnt  of  Ilouying  and  Urban  Dcvc.lopincnL  n^qiicrits 
that  certain  costs  be  taxed  ayainst  citizen  pla.intiCf s,  and  the  citizen 
plaintiffs  request  that  certain  other  costs  be  taxed  against  the 
.defendants.   These  motions  are  made  pursuant  to  Rule  54(d)  of  the 
Federal  Rules  of  Civil  Procedure,  and  28  U.S.C.  §§  1021  and  1920. 

(1)  Motion  by  Plaintiffs  -  • 

Plaintiffs  have  asKed  for  a  total  c ward  of  costs  in  the  sum 
of  $968.40  to  cover  travel  and  other  expenses  of  certain  witnesses. 
However,  in  light  of  the  award  of  $20,000.00  herein  made  to  cover 
their  fees  and  ex-penses,  plaintiffs'  motion  should  be  and  the  same  is 
hereby  denied. 

(2)  Motion  by  HUD  - 

.The  Department  of  Housing  and  Urban  Development  has  requested 
total  fees  for  tra\  ^1,  subsistence  and  attendance  of  $1,889.60.   The 
Court  does  not  dispute  any  of  the  specific  costs  claimed  by  defendant, 
but  since,  as  already  indicated,  the  av/ard  of  attorneys'  fees  would 
have  been  spread  equally  between  San  Antonio  Ranch,  Ltd.  and  HUD,  if 
it  were  not  for  the  prohibition  of  28  U.S.C.  §2414,  this  Court  is  of 
the  opinion  that  it  is  appropriate  under  the  provision  of  Rule  54, 
Federal  Rules  of  Civil  Procedure  to  deny  such  costs  to  HUD. 

C.  HOTIOIJ  FOR  CONTIi-rUATION  OR  RESTOR\TION  OF  INJUNCTION  DURING  THE 
PENDENCY  OF  APPEAL 

Plaintiffs  have  alleged  in  their  motion  for  continuation  or 

restorj.tion  of  injunction  dui'ing  the  pendency  of  appeal  that,  absent 

sucli  an  injujiction,  irreparable  dai.iage  will  be  done  to  the  surface 

cover  of  tlio  Edv.-:irds  Underground  /^quife",  and  that  irrevocable  financial 

coiTWiitrcnts  v.-ill  be  made  liy  HUD  and  private?  invc:n-.or.s .   The  all.cgati'jn 

of  irrr  i.ar.-.lxli-  inji:i-y  i::  only  one  of  Lhf  foiii:  co?!.]]  1  i  dir;  nKC'.r-r.nr-,'    Lo 

;jli::l]rv    I  iic-     \  •■]r:.-':ci-    ol     .nj     i  ii  i  n'l.-L  i  >  "i    [..iniijij    a].j',il.       OLij.i;    i'l 'ji!  i  ;..,■.    ;.l.. 
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aft;' til. iL  a  inrty  sccV.iu')  :juch  an  j  ii  juuct.ion  must  mal.i'  a  strou'j  :;li<jw.ln'j 
that  lie  i:;  lil;cly  to  succeed  on  the  merits  of  the  appeal,  that  no 
suljstantial  harm  will  result  to  the  other  parties  due  to  the  injunction, 
cind  tliat  the  injunction  will  serve  the  public  interest.   nlacT:shear 
Residents  Organization  v.  Romncy,  472  F,2d  1197  (5th  Cir.  1973) ; 
Beverly  v.  United  States,  468  F.2d  732  (5th  Cir.  1972) ;  Fortune  v. 
Molous,  431  F.2d  799  (8th  Cir.  1970) ;  Pitcher  v.  Laird,  415  F.2d  743 
{5th  Cir.  1969) r  Belcher  v.  Birmingham  Trust  National  Bank,  395  F.2d 
685  (5th  Cir.  1968) . 

Not  only  have  the  plaintiffs  failed  to  demonstrate  that 
irreparable  damage  will  result  if  the  injunctive  relief  is  not  continued, 
but  this  Court  does  not  believe  that  the  record  in  this  case  v;ould 
support  a  finding  that  there  is  a  strong  likelihood  that  plaintiffs 
will  succeed  in  an  appeal  on  the  merits.   Certainly,  it  would  be  the 
height  of  inconsistency  for  this  Court  to  determine  after  a  nine  day 
trial  that  no  irreparable  damage  to  the  aquifer  will  result  if  the 
project  proceeds,  and  then  enjoin  the  project  because  irreparable 
damage  v;ill  result  if  the  project  is  not  halted.  An  injunction  in 
the  present  case  would,  in  practical  effect,  award  to  plaintiffs  the 
identical  relief  already  denied  to  them  on  the  merits  of  the  case. 

However,  the  Court  is  of  the  firr,  opinion  that  the  lifting 
of  the  injunction  against  further  construction  should  not  prejudice 
the  position  of  either  party,  nor  change  the  present  status  of  this 
litigation  to  the  disadvantage  of  any  party.   Therefore,  it  is 
specifically  noted  that  any  future  construction,  financial  or  contractual 
coir.T;itir;Gnt3,  or  progress  of  any  kind  or  character  on  the  Sl\R   project 
shall  be  undcrt-.L;;cn  at  the  defendants'  ov/n  peril.   In  other  ^-'ords, 
the  denial  of  pi.ainLiffs'  motion  for  coutinuution  or  ro-r^tora  ti  on  of  tho 
injunction  during  the  pendency  of  appeal  is  conditioned  uj^o;;  the 
prcihlse  that  no  ev.i  ili,nc>^  shall  l;e  ofJVrod,  rfro-ivcd  or  ccji/s.i<]i'!;i'a  .it 
any  r;.t'.;i'.-  jwii-i;  .ii;..!  .in  lli's  c.mi.i.  crc.nc.  raJ  n  i  .my  d.  •vi- 1  ni'.^  :'.'<.'    dI  llr 
1.;,.;       i'.    •,  :■:      ).i  [}■'■    :    .l:l..,  '.■],■   li..  •  :.::      Ih..  j.!i:,..'^-^  ci    .A    . 
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inij  yrovunla  for  equitable  relief  or  othcrv/ine;  it  beinij  the  intention 
of  the  Court  that  any  evidence  \diich  may  be  prer.cn ted  at  any  future 
hcaringa  or  proceedings  herein  nliall  be  limited  to  the  statjo  of  dcve'i- 
opmcnt  of  the  project  as  of  March  14,  1972,  Uic  date  of  entry  of  the 
original  injunction  in  this  case. 

It  is  therefore  ORDERED  .that: 

(1)  The  motion  for  continuation  or  restoration  of  injunction 
during  pendency  of  appeal  is  hereby  DENIED,  subject  to  tlie  condition 
hereinabove  set  forth. 

(2)  Attorneys'  fees,  costs,  and  expenses  shall  be  awarded  to  the 
citizen  plaintiffs  in  the  tota!"  ainoiint  of  $20,000.00,  to  be  paid  by 
defendant,  San  Antonio  Ranch,  Ltd. 

(3)  The  motions  by  plaintiffs  and  HUD  to  tax  costs  relating  to 
the. travel,  subsistence,  attendance,  or  other  expenses  of  certain 
witnesses  are  DENIED. 

Entered  tliis  24th  day  of  August,  1973  at  San  Antonio,  Texas. 


Adrian  A.  Spears 

United  States  District  Judge 
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OPINION  OF  THE  COURT 

(Filed  October  31,  1973) 

Sbitz,  Chief  Judge. 

These  appeals  concern  the  award  of  attorneys'  fees 
following  the  settlement  of  a  class  action.  Two  members  of 
the  class  here  involved,  Friendswood  Development  Com- 
pany and  Humble  Oil  and  Refining  Company,  appeal  from 
the  award  of  fees  to  attorneys  Kohn  and  Berger  and  mem- 
bers of  their  law  firms.  Also  before  us  is  an  appeal  by 
attorneys  of  the  firm  of  Thoma,  Schoenthal,  Davis,  Hocken- 
berg and  Wine,  who  were  denied  fees.  Kohn  and  Berger 
are  attorneys  for  Lindy  Bros.  Builders  and  the  Philadelphia 
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Housing  Authority,  appellees  in  both  appeals.^     We  will 
deal  first  with  the  appeal  of  Friendswood  and  Humble. 

Following  the  indictment  of  plumbing  fixture  manu- 
facturers and  their  trade  association  for  price-fixing  viola- 
tions of  the  antitrust  laws,  numerous  civil  suits  were  filed 
on  behalf  of  several  classes  of  plaintiffs  seeking  treble  dam- 
ages. One  such  class  action  was  filed  by  appellees  on  behalf 
of  builders  and  owners  shortly  after  the  indictments  were 
returned.  The  various  class  actions  were  consolidated  for 
pretrial  proceedings  and  transferred  to  the  Eastern  District 
of  Pennsylvania.  Several  years  of  procedural  maneuvering 
followed  between  plaintiffs  and  defendants,  who  wanted  the 
civil  suits  stayed  or  enjoined  pending  resolution  of  the 
criminal  actions.  During  the  stay  proceedings,  in  which 
the  plaintiffs  eventually  prevailed,  the  criminal  action  pro- 
ceeded, and  on  May  2,  1969,  a  jury  verdict  was  returned 
against  those  defendants  who  had  pleaded  not  guilty.^ 
The  schedule  of  depositions  in  the  civil  suit  was  filed  in 
June  1969,  and  the  taking  of  depositions  was  to  have  begun 
in  the  fall  of  1969. 

In  October  1969,  settlement  negotiations  were  under- 
taken, primarily  by  attorneys  Kohn  and  Berger  and  their 
firms.  The  first  settlement  agreement  involving  the  builder- 
owner  class  was  reached  early  in  1970.  As  a  result  of  the 
settlement  agreement  a  single  fund  was  created  to  satisfy 
the  claims  of  all  builder-owners,  those  who  had  not  filed 
suit  ("unrepresented"  claimants)  as  well  as  those  who  had.^ 
The  district  court  gave  preliminary  approval  to  the  settle- 
ment plan  in  May  1971,  after  the  Supreme  Court  denied 
defendants'  petition  for  certiorari  to  review  this  Court's 

1.  No  question  has  been  raised  as  to  whether  Lindy  Bros.  Builders  and  the 
Philadelphia  Housing  Authority  are  the  proper  appellees.  We  note  that  attor- 
neys Kohn  and  Berger  filed  a  petition  for  fees  in  their  own  name  and  no  request 
for  contribution  was  made  on  behalf  of  the  named  appellees.  See  discussion  of 
the  nature  of  equitable  claims  for  attorneys'  fees,  infra  [pp.  6-8] . 

2.  Many  of  the  defendants  had  pleaded  nolo  contendere,  but  several  had 
pleaded  not  guilty,  including  some  of  the  larger  corporate  defendants. 

3.  At  the  time  the  court  below  ruled  on  petitions  for  attorneys'  fees,  the 
fund  plus  interest  amounted  to  approximately  $26  million. 
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affirmance  of  the  criminal  convictions.  In  its  order  pre- 
liminarily approving  the  settlement  the  district  court  ap- 
pointed appellees  as  Class  Representatives.  The  settlement 
was  given  final  approval  by  the  district  court  in  April  1972. 
At  the  time  the  district  court  gave  final  approval  to  the 
settlement,  numerous  attorneys  petitioned  for  award  of 
fees.^  Among  these  was  a  petition  by  Kohn  and  Berger  as 
attorneys  for  the  Class  Representatives.  Kohn  and  Berger 
had  private  fee  agreements  with  the  appellees  and  also  with 
many  other  builder-owners  who  made  claims  against  the 
fund.  In  their  fee  petition,  Kohn  and  Berger  asked  for  an 
award  to  be  given  to  them  directly  in  addition  to  the 
amounts  to  be  received  pursuant  to  contracts  with  individ- 
ual claimants.  For  purposes  of  their  petition,  Kohn  and 
Berger  divided  the  class  into  four  categories.  The  first 
category  was  composed  of  claimants  who  had  contractual 
fee  arrangements  with  Kohn  and  Berger.  Kohn  and  Berger 
were  to  receive  over  $800,000  from  these  claimants.  The 
second  category  included  claimants  who  had  filed  suit  and 
whose  attorneys  Kohn  and  Berger  felt  had  contributed  to 
the  creation  of  the  settlement  fund.  Kohn  and  Berger  were 
to  receive  no  fees  from  these  claimants  and  sought  none. 
Other  claimants  who  had  joined  in  the  suits  but  whose  at- 
torneys Kohn  and  Berger  concluded  had  not  contributed  to 
the  creation  of  the  settlement  fund  comprised  the  third 
category.  From  these  claimants,  who  had  contracted  to  pay 
varying  fees  to  other  attorneys,  Kohn  and  Berger  sought  a 
fee  award  equal  to  one-sixth  of  the  claimants'  share  of  the 
settlement  fund.^  The  final  category  was  made  up  of 
builder-owners  who  filed  claims  against  the  fund,  but  who 
had  not  joined  in  the  suit  and,  therefore,  had  not  contracted 
with  any  attorney  participating  in  the  settlement  negotia- 
tions or  other  related  proceedings.  Kohn  and  Berger  asked 
the  court  to  award  them  one-third  of  the  amounts  to  be  re- 

4.  Twelve  petitions  were  filed ;  eleven  were  denied  in  toto. 

5.  At  the  time  of  the  district  court  ruling  on  the  fee  petitions,  the  fees 
sought  by  Kohn  and  Berger  from  this  category  of  claimants  amounted  to 
$745,733. 
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covered  by  these  last  claimants.^  The  petition  was  opposed 
by  unrepresented  claimants  Friendswood  Development 
Company  and  Humble  Oil  and  Refining  Company. 

The  district  court  denied  Kohn  and  Berger's  petition 
for  fees  from  the  third  category  of  claimants  and  granted 
fees  from  the  last  category  equal  to  20%  of  the  amount  of 
the  fund  apportioned  to  the  unrepresented  claimants.  Kohn 
and  Berger  have  not  appealed  the  denial  of  fees  from  claim- 
ants in  category  three  nor  the  award  of  fees  from  unrepre- 
sented claimants  in  an  amount  less  than  requested. 

Friendswood  and  Humble  appeal  from  the  award  of 
fees  out  of  the  settlement  apportioned  to  them  and  other 
unrepresented  claimants. 

Basis  for  Fee  Awabds 

The  first  contention  advanced  by  Friendswood  and 
Humble  is  that  the  court  below  lacked  authority  to  award 
any  fees  to  Kohn  and  Berger.  We  assume  that  appellants 
are  correct  in  stating  that  Section  4  of  the  Clayton  Act,  15 
U.S.C.  §15  (1970),  does  not  authorize  award  of  attorneys' 
fees  to  a  plaintiff  who  has  settled  his  antitrust  action,  rather 
than  pursue  it  to  successful  judgment.  Cf.  Milgram  v. 
Loew's,  Inc.,  192  F.2d  579  (3d  Cir.  1951),  cert,  denied,  343 
U.S.  929  (1952) ;  Decorative  Stone  Co.  v.  Building  Trades 
Council,  23  F.2d  426  (2d  Cir.),  cert,  denied,  277  U.S.  594 
(1928).  There  is,  however,  authority  for  the  award  of  fees 
under  the  general  equitable  powers  of  the  court.  E.g., 
Trustees  v.  Greenough,  105  U.S.  527  (1882).  These  equi- 
table powers  may,  under  the  equitable  fund  doctrine,  be 
used  to  compensate  individuals  whose  actions  in  commenc- 
ing, pursuing  or  settling  litigation,  even  if  taken  solely  in 
their  own  name  and  for  their  own  interest,  benefit  a  class 
of  persons  not  participating  in  the  litigation.  See  Sprague 
V.  Ticonic  National  Bank,  307  U.S.  161  (1939). 

6.  The  fees  Kohn  and  Berger  asked  of  unrepresented  claimants  totalled 
nearly  $2.3  million  at  the  time  of  their  fee  petition,  bringing  the  amount 
requested  from  the  third  and  fourth  categories  to  over  $3  million. 
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Appellants  Friendswood  and  Humble  concede  that  the 
equitable  fund  doctrine  may  provide  a  basis  for  award  of 
attorneys '  fees  in  the  instant  case.  They  contend,  however, 
that  the  application  for  fees  should  be  made  by  the  client  or 
clients  who  were  parties  to  the  action  and  not  the  attorneys 
who  prosecuted  the  action  or  negotiated  the  settlement. 
Clearly,  fees  may  be  awarded  on  the  attorney's  petition. 
Central  Railroad  <&  Banking  Co.  v.  Pettus,  113  U.S.  116 
(1885).  The  thrust  of  appellants'  contention  here  is  more 
that,  regardless  of  which  person  files  the  petition,  the  right 
to  compensation  is  in  the  client  rather  than  the  attorney. 
We  think  that  appellants  misconceive  the  basis  for  award 
of  attorney  fees. 

The  award  of  fees  under  the  equitable  fund  doctrine  is 
analogous  to  an  action  in  quantum  meruit:  the  individual 
seeking  compensation  has,  by  his  actions,  benefited  another 
and  seeks  payment  for  the  value  of  the  service  performed. 
Understood  in  this  way,  there  are  two  possible  "causes  of 
action"  that  may  be  urged  as  the  basis  for  award  of  attor- 
neys' fees.    One  of  these  ''causes"  belongs  to  the  plaintiff 
who  brought  the  underlying  suit.    His  claim  is  that  by  insti- 
tuting the  suit  he  has  performed  a  service  benefiting  other 
class  members.     The  reasonable  value  of  that  service  is 
measured  by  the  expenses  incurred  by  the  plaintiff  on  be- 
half of  the  class.    Trustees  v.  Greenough,  supra,  the  semi- 
nal case  in  establishing  the  equitable  fund  doctrine,  involved 
this  type  of  claim  for  attorneys'  fees.    There  a  bondholder 
brought  suit  on  behalf  of  himself  and  other  bondholders  to 
prevent  the  trustees  of  a  fund  that  secured  the  bonds  from 
committing  waste.    The  judgment  for  the  plaintiff  set  aside 
fraudulent  conveyances  and  restored  the  fund.     Relying 
principally  on  English  cases  requiring  a  trust  fund  to  pay 
for  the  costs  of  its  own  administration,  the  Supreme  Court 
affirmed  the  award  to  plaintiff  of  attorneys'  fees  and  other 
reasonable  expenses  incurred  in  the  litigation.    The  Court 's 
decision  made  clear  that  the  plaintiff  must  bear  his  pro- 
portionate share  of  expenses,  id.  at  537-38,  and  other  class 
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members  must  likewise  bear  their  share  of  the  litigation's 
expense.    Id.  at  532-37. 

The  second  "cause  of  action"  for  award  of  attorneys' 
fees  under  the  equitable  fund  doctrine  belongs  to  the  at- 
torney. The  attorney's  claim  is  that  his  conduct  of  the 
suit  conferred  a  benefit  on  all  the  class  members,  that  one 
or  more  class  members  has  agreed  by  contract  to  pay  for 
the  benefit  the  attorney  conferred  upon  him,  and  that  the 
remaining  class  members  should  pay  what  the  court  deter- 
mines to  be  the  reasonable  value  of  the  services  benefiting 
them.  This  claim  was  presented  to  the  Supreme  Court  in 
Central  Railroad  &  Banking  Co.  v.  Pettus,  supra  at  120-21, 
three  years  after  the  Greenough  decision.  In  Pettus,  the 
Court  upheld  the  award  of  fees  directly  to  attorneys  who 
had  conducted  a  class  action  resulting  in  the  establish- 
ment of  a  fund  from  which  numerous  creditors  of  the  de- 
fendant railroad  could  be  paid.^  The  attorneys  had  con- 
tracted with  the  complainant  and,  during  the  course  of  the 
litigation,  with  certain  other  creditors  for  payment  of  con- 
tingent fees  from  those  creditors'  shares  of  the  recovery. 
The  Court  found  that  the  attorneys  were  entitled  to  the 
reasonable  value  of  the  services  they  rendered  to  the  class 
members  with  whom  the  attorneys  had  not  contracted. 
Id.  at  127. 

We  recognize  the  close  relation  between  the  equitable 
claims  for  attorneys'  fees  that  clients  and  attorneys,  re- 
spectively, may  advance.  An  attorney's  claim  for  the 
value  of  his  services  to  unrepresented  class  members  may 
be  subsumed,  fully  or  partially,  in  the  ''expenses"  claim 
of  the  attorney's  client  who  had  paid  more  than  his  share 
of  the  value  of  the  attorney's  services  to  the  class.  We 
need  not,  however,  decide  now  the  manner  in  which  courts 
should  treat  such  overlapping  claims  by  attorney  and  client. 
In  this  case,  the  only  claims  made  were  by  attorneys.  In 
passing  upon  the  sums  which  represent  the  value  of  at- 
torneys' services  to  unrepresented  claimants,  we  do  not 

7.  The  "fund"  in  Pettus  was  a  lien  on  the  railroad's  property. 
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intimate  any  view  concerning  the  ability  of  these  attor- 
neys' private  clients  to  require  application  against  the 
attorneys'  charges  to  them  of  all  or  part  of  the  fees  paid 
by  unrepresented  claimants.*  We  reject  appellants'  con- 
tention that  there  is  no  basis  for  the  award  of  fees  directly 
to  the  attorneys  absent  a  finding  that  such  award  is  neces- 
sitated by  their  clients'  interests. 

Standards  Governing  Fee  Awards 

In  awarding  attorneys'  fees,  the  district  judge  is  em- 
powered to  exercise  his  informed  discretion,  and  any  suc- 
cessful challenge  to  his  determination  must  show  that  the 
judge  abused  that  discretion.®  Tranherg  v.  Tranherg,  456 
F.2d  173,  175  (3d  Cir.  1972).  Appellants  contend  that,  by 
failing  to  observe  appropriate  standards  and  procedures, 
the  judge  below  did  abuse  his  discretion  in  awarding  fees 
to  Kohn  and  Berger.^"  Friendswood  and  Humble  are  correct 
in  arguing  that  failure  to  adhere  to  proper  standards  and 
to  follow  appropriate  procedures  would  constitute  abuse 
of  the  district  court's  discretion  to  award  attorneys'  fees. 
"We  proceed,  therefore,  to  an  examination  of  appellants' 
claim  that  the  standards  applied  below  in  awarding  fees 
to  Kohn  and  Berger  were  improper. 

The  district  judge  listed  four  factors  that  he  con- 
sidered in  his  award  of  fees  to  Kohn  and  Berger.  These 
were:  the  percentage  of  a  claimant's  recovery  awarded  as 
attorneys'  fees  in  other  cases,  the  amount  of  the  recovery 
from  which  fees  were  being  awarded,  the  amount  the  at- 

8.  Cj.  Cherner  v.  Transitron  Elec.  Corp.,  221  F.  Supp.  55,  62-63  (D.  Mass. 
1963). 

9.  Appellants-attorneys  of  the  Thoma  group  have  argued  that  we  should 
apply  a  broader  standard  of  review  here  because  the  district  judge  was  not 
sitting  in  the  initial  pretrial  proceedings.  We  reject  this  contention.  Although 
the  district  judge  should  be  particularly  diligent  in  setting  forth  specifically 
the  facts  that  support  his  conclusion  where  he  did  not  sit  throughout  the  entire 
proceedings,  the  standard  of  review  to  be  applied  by  the  appellate  court  remains 
the  abuse  of  discretion  standard. 

10.  Appellants  also  claim  that  even  if  the  district  judge  did  observe  the 
proper  standards  and  procedures,  he  abused  his  discretion  in  awarding  an 
excessive  fee  to  Kohn  and  Berger.  In  light  of  our  conclusions  as  to  the 
appropriate  standards  and  procedures,  we  do  not  find  it  necessary  to  decide 
this  issue. 
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torneys  received  from  their  clients  under  private  agree- 
ments, and  the  time  spent  by  Kohn  and  Berger  **in  con- 
nection mth  this  litigation."  341  F.  Supp.  1077,  1089-90 
(E.D.  Pa.  1972).  The  court  below  elaborated  on  these 
considerations  by  noting  that  the  percentage  of  a  recovery 
awarded  as  attorneys'  fees  should  decline  as  the  amount 
of  the  recovery  increased  and  that  the  time  spent  by  the 
attorneys  was  not  so  important  here  as  in  most  cases.  The 
judge  did  not  indicate  why  time  was  less  important  here, 
nor  did  he  explain  what  use  was  made  of  his  knowledge 
of  Kohn  and  Berger 's  private  fee  agreements. 

The  mere  listing  of  four  factors  for  consideration  by 
the  court  makes  meaningful  review  difficult  and  gives  little 
guidance  to  attorneys  and  claimants.  In  detailing  the 
standards  that  should  guide  the  award  of  fees  to  attorneys 
successfully  concluding  class  suits,  by  judgment  or  settle- 
ment, we  must  start  from  the  purpose  of  the  award:  to 
compensate  the  attorney  for  the  reasonable  value  of  serv- 
ices benefiting  the  unrepresented  claimant.  Before  the 
value  of  the  attorney's  services  can  be  determined,  the 
district  court  must  ascertain  just  what  were  those  services. 
To  this  end  the  first  inquiry  of  the  court  should  be  into 
the  hours  spent  by  the  attorneys — how  many  hours  were 
spent  in  what  manner  by  which  attorneys.  It  is  not  neces- 
sary to  know  the  exact  number  of  minutes  spent  nor  the 
precise  activity  to  which  each  hour  was  devoted  nor  the 
specific  attainments  of  each  attorney.  But  without  some 
fairly  definite  information  as  to  the  hours  devoted  to 
various  general  activities,  e.g.,  pretrial  discovery,  settle- 
ment negotiations,  and  the  hours  spent  by  various  classes 
of  attorneys,  e.g.,  senior  partners,  junior  partners,  asso- 
ciates, the  court  cannot  know  the  nature  of  the  services  for 
which  compensation  is  sought. 

Ascertaining,  within  appropriately  specific  categories, 
the  time  spent  is  only  the  first  step  the  district  court  should 
follow  in  determining  the  proper  attorneys'  fees  to  be 
awarded.     In  light  of  the  comments  of  the  judge  below, 
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however,  we  wish  to  make  clear  its  importance.  In  this 
case,  partly  as  a  result  of  the  procedures  employed  by 
the  district  court,  the  only  information  furnished  to  the 
district  judge  regarding  the  time  spent  by  Kohn,  Berger 
and  their  associates  was  that  they  had  spent  '*in  excess 
of  6,000  hours  in  connection  with  this  litigation."  341  F. 
Supp.  at  1090.  This  information  was  insufficient  to  support 
the  award  of  fees  to  Kohn  and  Berger. 

After  determining,  as  above,  the  services  performed 
by  the  attorneys,  the  district  court  must  attempt  to  value 
those  services.  In  some  cases  it  may  be  possible  to  identify 
the  hours  spent  as  having  benefited  the  individual  client, 
the  unrepresented  claimants,  or  both.  Where  this  is  feasi- 
ble, the  district  judge  may  want  to  assess  directly  the 
value  of  the  attorneys'  services  to  the  unrepresented  claim- 
ants without  first  determining  the  overall  value  of  the 
attorneys'  services  in  the  case.  Here,  it  would  seem  arti- 
ficial to  segregate  the  attorneys'  efforts  into  categories  as 
aiding  clients,  unrepresented  claimants  or  the  entire  class. 
A  single  fund  was  created  after  negotiations  on  behalf  of 
all  claimants.  Absent  some  contrary  showing,  we  presume 
that  all  the  attorneys'  time  contributed  to  the  recoveries 
of  each  claimant.  Where  all  of  an  attorney's  services 
benefit  the  whole  class,  it  seems  simplest  to  determine  the 
value  of  his  services  to  the  class  and  then  to  assess  the 
extent  to  which  the  unrepresented  claimants  benefited 
from  these  services  as  compared  with  the  rest  of  the  class. 

The  value  of  an  attorney's  time  generally  is  reflected 
in  his  normal  billing  rate.  A  logical  beginning  in  valuing 
an  attorney's  services  is  to  fix  a  reasonable  hourly  rate  for 
his  time — taking  account  of  the  attorney's  legal  reputation 
and  status  (partner,  associate).  Where  several  attorneys 
file  a  joint  petition  for  fees,  the  court  may  find  it  necessary 
to  use  several  different  rates  for  the  different  attorneys. 
Similarly,  the  court  may  find  that  the  reasonable  rate  of 
compensation  differs  for  different  activities. 
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Finding  the  reasonable  hourly  rate  for  each  attorney 
does  not  end  the  court's  inquiry  into  the  value  of  the  at- 
torney's services.  The  court  cannot  properly  fix  attorneys' 
fees  merely  by  multijjlying  the  hourly  rate  for  each  attorney 
times  the  number  of  hours  he  worked  on  the  case.  Before 
discussing  the  other  factors  to  be  considered  in  fixing  fees, 
we  stress,  however,  the  impoi'tance  of  deciding,  in  each  case, 
the  amount  to  which  attorneys  would  be  entitled  on  the 
basis  of  an  hourly  rate  of  compensation  applied  to  the  hours 
worked.  This  figure  provides  the  only  reasonably  objective 
basis  for  valuing  an  attorney's  services.  As  Judge 
Wyzanski  observed  a  decade  ago  in  a  case  similar  to  this : 

No  one  expects  a  lawyer  to  give  his  services  at  bargain 
rates  in  a  civil  matter  on  behalf  of  a  client  who  is  not 
impecunious.  No  one  expects  a  lawyer  whose  compen- 
sation is  contingent  upon  his  success  to  charge,  when 
successful,  as  little  as  he  would  charge  a  client  who  in 
advance  had  agreed  to  pay  for  his  services,  regardless 
of  success.  Nor,  particularly  in  complicated  cases 
producing  large  recoveries,  is  it  just  to  make  a  fee 
depend  solely  on  the  reasonable  amount  of  time  ex- 
pended. Yet  unless  time  spent  and  skill  displayed  be 
used  as  a  constant  check  on  applications  for  fees  there 
is  a  grave  danger  that  the  bar  and  bench  will  be  brought 
into  disrepute,  and  that  there  wall  be  prejudice  to  those 
whose  substantive  interests  are  at  stake  and  who  are 
unrepresented  except  by  the  very  lawyers  who  are 
seeking  compensation.  Cherner  v.  Transitron  Elec- 
tronic Corp.,  221  F.  Supp.  55,  61  (D.  Mass.  1963). 

While  the  amount  thus  found  to  constitute  reasonable 
compensation  should  be  the  lodestar  of  the  court's  fee 
determination,  there  are  at  least  two  other  factors  that  must 
be  taken  into  account  in  computing  the  value  of  attorneys' 
services.  The  first  of  these  is  the  contingent  nature  of  suc- 
cess; this  factor  is  of  special  significance  where,  as  here, 
the  attorney  has  no  private  agreement  that  guarantees  pay- 
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ment  even  if  no  recovery  is  obtained."  In  assessing  the 
extent  to  which  the  attorneys'  compensation  should  be  in- 
creased to  reflect  the  unlikelihood  of  success,  the  district 
court  should  consider  any  information  that  may  help  to 
establish  the  probability  of  success.  The  most  important 
such  information  in  a  civil  antitrust  suit  may  be  the 
progress  of  any  criminal  action  brought  against  the  de- 
fendants.^^ Here,  the  United  States  had  obtained  indict- 
ments against  all  the  defendants  before  the  civil  suits  were 
filed;  the  defendants  who  pleaded  not  guilty  had  been  con- 
victed before  serious  settlement  negotiations  were  begun; 
and  those  convictions  were  affirmed  before  the  court  gave 
final  approval  to  the  settlement.  The  court  may  find  that 
the  contingency  was  so  slight  or  the  amount  found  to  con- 
stitute reasonable  compensation  for  the  hours  worked  was 
so  large  a  proportion  of  the  total  recovery  that  an  increased 
allowance  for  the  contingent  nature  of  the  fee  would  be 
minimal. 

The  second  additional  factor  the  district  court  must 
consider  is  the  extent,  if  any,  to  which  the  quality  of  an 
attorney's  work  mandates  increasing  or  decreasing  the 
amount  to  which  the  court  has  found  the  attorney  reason- 
ably entitled.  In  evaluating  the  quality  of  an  attorney's 
work  in  a  case,  the  district  court  should  consider  the  com- 
plexity and  novelty  of  the  issues  presented,  the  quality  of 
the  work  that  the  judge  has  been  able  to  observe,  and  the 
amount  of  the  recovery  obtained.  This  last  factor  may  be 
the  only  means  by  which  the  quality  of  an  attorney's  per- 
formance can  be  judged  where  a  suit  is  settled  before  any 
significant  in-court  proceedings.  In  making  allowance  for 
the  quality  of  work,  the  court  must  keep  in  mind  that  the 

11.  All  private  agreements  here  were  for  contingent  fees. 

12.  The  threshold  issue  in  antitrust  cases  is  the  defendant's  violation  of 
the  antitrust  laws.  If  the  defendant  in  a  criminal  antitrust  action  is  convicted 
after  a  plea  of  not  guilty,  the  criminal  conviction  is  prima  facie  evidence  of 
violation  of  the  antitrust  laws.  15  U.S.C.  §16  (1970).  We  recognize  that 
convictions  following  pleas  of  nolo  contendere  are  not  entitled  to  the  same 
evidentiary  position  as  convictions  following  not  guilty  pleas  and  that  even 
where  violation  of  the  antitrust  laws  is  established,  civil  plaintiffs  must  prove 
that  they  were  injured  by  the  violation. 
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attorney  will  receive  an  otherwise  reasonable  compensation 
for  his  time  under  the  figure  arrived  at  from  the  hourly 
rate.  Any  increase  or  decrease  in  fees  to  adjust  for  the 
quality  of  work  is  designed  to  take  account  of  an  unusual 
degree  of  skill,  be  it  unusually  poor  or  unusually  good.  If 
the  district  judge  determines  that  particular  work  was  of 
atypical  quality,  he  should,  in  increasing  or  decreasing  the 
fee,  be  cognizant  of  the  amount  of  time  devoted  to  that  given 
activity.  Further,  in  increasing  or  decreasing  an  attorney's 
compensation,  the  district  judge  should  set  forth  as  specif- 
ically as  possible  the  facts  that  support  his  conclusion, 
particularly  where,  as  in  this  case,  the  judge  determining 
the  fees  to  be  awarded  did  not  sit  in  the  case  throughout  the 
entire  proceeding.  The  value  to  be  placed  on  these  addi- 
tional factors  will,  of  course,  vary  from  case  to  case.  Often, 
however,  their  value  will  bear  a  reasonable  relationship  to 
the  aggregate  hourly  compensation. 

After  determining  the  total  reasonable  value  of  an 
attorney's  services  in  securing  recovery  of  a  fund  for  the 
class,  the  district  court  must  determine  what  portion  of 
the  amount  arrived  at  should  be  paid  by  the  unrepresented 
claimants.  Absent  extraordinary  circumstances,  the  un- 
represented claimants  should  pay  for  the  attorneys'  serv- 
ices in  proportion  to  their  benefit  from  them — that  is,  the 
unrepresented  claimants  should  pay  a  percentage  of  the 
reasonable  value  of  the  attorneys'  services  to  the  class 
equal  to  their  percentage  of  the  class'  recovery.  We 
reiterate  that  we  are  not  here  called  upon  to  decide 
whether  his  private  clients  can  require  that  all  or  part  of 
the  fees  recovered  by  the  attorney  be  applied  against  the 
fees  charged  those  clients. 

Peocedure — Requirement  of  a  Hearing 

Friendswood  and  Humble  contend  that  the  district 
judge  erred  in  failing  to  grant  the  requested  evidentiary 
hearing  before  awarding  fees.  Had  the  district  court  been 
guided  by  the  proper  standards  for  setting  attorneys'  fees, 
the  necessity  of  an  evidentiary  hearing  would  have  been 
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apparent.  In  determining  the  amount  of  time  spent  by 
various  attorneys  on  different  activities,  the  standard 
billing  rate  appropriate  for  each  attorney,  the  extent  of 
the  contingency,  and  the  degree  to  which  an  attorney's 
efforts  advanced  the  interests  of  claimants  from  whom  he 
seeks  fees,  the  district  judge  must  possess  a  great  deal  of 
information  not  presented  below.  Much  of  the  evidence 
on  which  the  judge  will  base  his  award  or  denial  of  fees 
may  be  disputed;  the  evidence  presented  by  an  attorney 
petitioning  for  fees  may  be  incomplete.  The  denial  of 
fees  obviously  harms  the  petitioning  attorney.  Just  as 
obviously,  award  of  attorneys'  fees  harms  the  unrepre- 
sented claimant  by  reducing  his  net  recovery.  These 
opposing  interests  should  be  afforded  a  hearing  to  provide 
an  evidentiary  basis  for  resolution  of  disputed  factual 
matters  and  to  allow  the  parties  to  supplement  possibly 
incomplete  statements  of  opposing  parties. 

Courts  have  noted  that  expert  testimony  is  not  neces- 
sary to  establish  the  value  of  a  lawyer's  services  and  have, 
on  that  ground,  sanctioned  the  award  of  attorneys'  fees 
on  the  basis  of  affidavits  without  a  hearing.  E.g.,  Tran- 
berg  v.  Tranherg,  supra  at  175.  A  judge  is  presumed 
knowledgeable  as  to  the  fees  charged  by  attorneys  in 
general  and  as  to  the  quality  of  legal  work  presented  to 
him  by  particular  attorneys;  these  presumptions  obviate 
the  need  for  expert  testimony  such  as  might  establish  the 
value  of  services  rendered  by  doctors  or  engineers.  Al- 
though expert  opinion  evidence  is  not  required  in  awarding 
attorneys'  fees,  where  the  facts  to  be  weighed  in  light  of 
the  judge's  expertise  are  disputed,  an  evidentiary  hearing 
is  required.  See  Thomas  v.  Honeyhrook  Mines,  Inc.,  428 
F.2d  981,  988-89  (3d  Cir.  1970),  cert,  denied,  401  U.S.  911 
(1971).  The  Supreme  Court  endorsed  the  view  taken  here 
in  Perkins  v.  Standard  Oil  Co.,  399  U.S.  222  (1970),  a 
case  involving  the  award  of  attorneys'  fees  under  Section 
4  of  the  Clayton  Act.  The  Court  stated  that  "  [t]he  amount 
of  the  award  for  such  services  should,  as  a  general  rule, 
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be  fixed  in  the  first  instance  by  the  District  Court,  after 
hearing  evidence  as  to  the  extent  and  nature  of  the 
services  rendered."    Id.  at  223. 

We  conclude  that  the  failure  of  the  district  court  to 
hold  an  evidentiary  hearing  and  its  failure  to  follow 
proper  standards  in  awarding  fees  to  attorneys  Kohn  and 
Berger  were  inconsistent  with  the  sound  exercise  of 
discretion. 

The  Thoma  Petition 

Of  the  attorneys  whose  petitions  for  fees  were  denied, 
only  one  group  has  appealed.  These  attorneys  are  mem- 
bers of  the  firm  of  Thoma,  Schoenthal,  Davis,  Hockenberg 
and  Wine  (hereinafter  "Thoma").  In  denying  the  Thoma 
petition,  which  asked  for  $17,646,  the  district  court  did 
not  hold  an  evidentiary  hearing  nor  was  it  guided  by  the 
standards  set  forth  above.  We  hold  that  the  denial  of 
the  Thoma  petition  was  inconsistent  with  the  sound 
exercise  of  discretion. 

The  orders  granting  attorneys'  fees  to  Kohn  and 
Berger  and  denying  fees  to  the  Thoma  attorneys  are 
vacated  and  the  matters  remanded  to  the  district  court 
for  further  proceedings  consistent  with  this  opinion. 


A  True  Copy 


Teste: 


Clerk  of  the  United  States  Court  of  Appeals 
for  the  Third  Circuit. 


(A.O. — U.  S.  Courts,  International  Printing  Co.,  Phila.,  Pa.) 
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Reimbursement  of  Counsel  Fees  and  the 

Great  Societyt 

In  soiroui  and  in  anger — and  in  hope 
Albert  A.  Ehrcnzwclg* 

I 

sorrow:  the  little  man's  plight 

WHEN  I  CAME  to  this  country  twenty-seven  years  ago,  I  was  penniless, 
did  not  speak  English,  had  to  support  wife,  children  and  parents, 
and  was  unable  to  use  anything  that  I  had  learned  and  done  as  a  judge  and 
law  teacher  in  my  first  life.  And  yet  I  was  permitted  and  encouraged  to 
rejoin  my  own  profession  for  a  Hfe  in  freedom  and  dignity.  I  knew,  I  knew 
deep  in  my  heart,  that  there  was  no  otlier  country  in  the  world  in  which 
this  could  have  happened. 

Compared  to  this  knowledge,  it  meant  little  that  an  American  moving 
firm  had  cheated  us  out  of  our  last  belongings;  and  it  was  only  a  fleeting 
disappointment  when  I  found  out  that  I  had  no  recourse  in  the  courts  of 
law.  I  was,  of  course,  directed  to  a  fine  lawyer.  "Sure,"  he  said,  "you  have 
an  airtight  claim,  and  I  shall  take  your  case,  but  you  will  understand,  I 
must  have  one  hundred  dollars  as  a  retainer."  I  did  not  understand. 
Would  he  not  get  his  fees  from  the  defendant,  as  he  would  anywhere  else 
in  the  world?  I  did  not  have  the  hundred  dollars,  and  even  if  I  had  won. 
I  would  not  have  been  made  whole  for  I  had  to  pay  my  own  lawyer.  Of 
course  I  did  not  sue.  The  little  man  had  lost.  A  fleeting  disappointment, 
true.  But  I  then  swore  to  myself  that  I  would  not  forget  the  little  man  if 
I  should  ever  cease  to  be  one. 

Twenty-seven  years  have  gone  by.  But  only  now  do  I  feel  that  I  can, 
in  good  taste  and  good  faith,  take  on  the  fight  and  attack  an  institution 
which,  erroneously,  is  held  in  awe  by  the  American  legal  profession  as  a 
sacred  common  law  heritage:  the  power  and,  indeed,  the  right  of  the 
losing  party  in  a  civil  suit  to  inflict  on  the  winner  not  only  the  misery  but 

t  Much  of  the  following  material  appeared  first  in  my  paper,  Shall  Counsel  Fees  He 
Alloived?,  26  Cal.  S.  BJ.  107  (1951).  See  also  Potter  &  Cooper,  Attorney's  Fees,  14  Tr\. 
B.J.  579  (1951),  borrowing  generously  from  that  paper  without  citation.  A  recent  article, 
Stoebuck,  Counsel  Fees  Included  in  Costs:  A  Logical  Development,  38  U.  Colo.  L.  Hr.v. 
202  (1966),  takes  essentially  the  position  advocated  in  this  article,  and  includes  a  draft 
statute. 

*Dr.  Jur.,  1928,  Vienna,  Austria;  J.D.,  1941,  University  of  Chicago;  LL.M.,  1942,  J.S  D  , 
19S2,  Columbia  University.  Walter  Perry  Johnson,  Professor  of  Law,  University  of  Cali- 
fornia, Berkeley;  Honorarprojessor  of  Conflict  of  Laws,  University  of  Vienna. 
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also  the  expense  of  enforcing  his  just  claim.  For  I  am  convinced  that  my 
plea  for  the  abolition  of  that  power,  made  in  sorrow  and  in  anger  and  in 
hope,  has  an  essential  function  in  the  War  on  Poverty  to  which  every 
citizen  wherever  born,  every  la^v>'er  wherever  bred,  has  the  right  and  duty 
to  contribute. 

Reform  of  criminal  procedure  has  become  the  central  problem  of  the 
law  reform  which  is  to  serve  the  Great  Society.  It  is  of  course  crucially 
important  for  us  to  protect  everybody  as  well  as  we  can,  a,'i;ainst  the 
hazards  of  criminal  justice.  But  most  of  these  hazards  will  forever 
remain.  For  mankind's  helplessness  in  the  face  of  crime  and  criminals, 
the  persistence  of  mankind's  retributive  instincts  warring  with  its  curative 
reasoning  and  ideals  will  forever  permit  only  alleviation  of  this  innate 
tragedy.^  On  the  other  hand,  that  other  phase  of  our  administration  of 
justice,  civil  procedure,  being  infinitely  less  burdened  by  psychological 
trauma  and  enigma,  has  proved  capable  of  true  reform  elsewhere,  and  that 
reform  is  long  overdue  in  this  country.  Strangely,  terribly,  intolerably, 
these  United  States,  this  citadel  of  democracy,  which  has  taken  it  on  itself 
to  play  the  decisive  role  in  building  the  Rule  of  Law  throughout  the  world, 
has  forgotten  the  little  man  in  his  struggle  for  civil  justice. 

This  fact  is  incredible  to  those  who,  though  subjects  of  foreign  dic- 
tators, enjoy  a  truly  democratic  civil  procedure.  But  lack  of  such  a  pro- 
cedure in  this  country  is,  of  course,  not  a  sinister  product  of  "capitalism." 
Rather  it  is  the  result  of  historical  accident.  That  it  has,  nevertheless 
prevailed  to  this  day,  is  due  no  doubt  to  the  multifarious  split  in  the  laws 
of  the  several  states,  which  has  prevented  them  from  partaking  in  the 
progress  of  civil  procedure  in  other  countries,  socialist  and  capitalist  alike. 
It  will  remain  for  a  future  generation  of  scholars  and  la\\yers  with  greater 
leisure  and  peace  of  mind,  without  prejudice  and  with  much  self-denial,  to 
approach  this  general  problem.  What  I  can  do,  what  I  feel  I  must  do  at 
this  time,  is  to  make  an  urgent  plea  for  the  immediate  reform  of  one 
central  facet  of  our  civil  procedure  which,  separable  from  the  latter's  body, 
can  and  must  be  destroyed  as  a  pernicious  historical  relic — unknown  in 
the  rest  of  the  world — the  rule,  I  repeat,  that  the  winning  party  in  a  law 
suit  (with  few  and  unimportant  exceptions)  cannot  recover  his  counsel 
fees  from  the  loser. 

True,  commercial  civil  litigation,  with  its  finely  honed  tools  of  ad- 
versary proceedings  between  lawyers,  has  been  developed  in  this  country 
to  a  perfection  not  easily  equalled  elsewhere.  And  there  is  scant  reason 
for  redistributing  the  cost  of  such  litigation  among  the  equal  partners. 
True,  also,  that  that  travesty  of  the  little  man's  justice,  the  personal  injury 

^Sce  Ehrenzweig,  A  Psychoanalysis  of  the  Insanity  Plea,  73  Vai.e  LJ.  425   (1964). 
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suit,  with  its  gamble,  delay  and  expense,  will  have  to  await  fundamental 
substantive  reform  which  will  replace  this  suit  by  new  tools  for  the 
distribution  of  losses  inevitably  caused  by  modern  mechanical  enter- 
prise.^ And  until  this  reform  can  be  achieved  against  tlie  continuing 
resistance  of  the  "industries"  of  the  "plaintiffs'  bar"  and  of  insurance,  the 
contingent  fee,  that  legitimate  sibling  of  criminal  champerty,  will  have  to 
remain  with  us  as  an  incurable  symptom  of  an  uncured  disease.  But  the 
little  man  in  his  every  day  dealings  with  his  contracts,  his  property,^  his 
family,*  and  administrative  agencies'^  can  and  must  be  helped  at  this  time, 
not  by  the  business  of  neighborhood  referral  or  the  charity  of  legal  aid, 
but  by  a  reform  of  our  law  of  counsel  fees. 

Just  a  trifle,  a  little  cog  in  the  great  wheel  of  justice?  No,  a  festering 
cancer  in  the  body  of  our  law  without  whose  excision  our  society  will  not 
be  great.  Big  words,  to  be  sure.  I  shall  try  to  justify  them  first  in  angry 
terms  of  personal  experience  and  then  in  terms  of  the  teacher  and  lawyer, 
thus  adding  hope  to  sorrow  and  to  anger. 

II 

anger:  unreason  and  hypocrisy 

As  early  as  forty  years  ago,  the  IMassachusetts  Judicial  Council  pleaded 
for  reform,''  asking:  "On  what  principle  of  justice  can  a  plaintiff  wrong- 
fully run  down  on  a  public  highway  recover  his  doctor's  bill  but  not  his 
lawyer's  bill."^  As  long  as  thirty-eight  years  ago,  Sir  Arthur  Goodhart 
urged  a  comparative  and  functional  study  of  the  problem.^  Over  and  again 
public  attention  has  been  drawn  to  the  intolerable  consequences  of  our 
rule.  Yet  tlie  American  bar  has  remained  satisfied  with  slogans  calling  for 
making  its  services  available  to  the  "poor"  through  patchwork  measures 
such  as  referral  services  and  legal  aid.°  Group  services  may  be  the  next 

2  See  Ehrenzweig,  Negligence  Without  Fauxt  (1951);  Ehrenzweig,  "Full  Aid" 
Insur-ance  (1954). 

3  See,  e.g.,  Cohen,  Law,  Lawyers,  and  Property,  43  Tex.  L.  Rev.  1072,  1079  (1965). 

^  See,  e.g.,  Carlin  &  Howard,  Legal  Representation  and  Class  Justice,  12  U.C.L.A.L. 
Rev.  381,  413   (1965). 

5  See,  e.g.,  Sparer,  The  Role  of  the  Welfare  Client's  Lawyer,  12  U.C.L.A.L.  Rev.  361 
(1965). 

«See  Judicial  Council  of  Massachusetts,  First  Report,  11  Mass.  L.Q.  1,  63-64   (1925). 

'Id.  at  64. 

8  Goodhart,  Costs,  38  Yale  L.J.  849   (1928). 

^  See  the  much-praised  report  of  the  A.B..\.  Committee  on  Legal  .Md  and  Indipcnt 
Defendants,  51  A. B.A.J.  398  (1965).  See  also,  e.g.,  Westwood,  Legal  Aid  on  the  March  in 
the  Nation's  Capital,  51  A. B.A.J.  325  (1965).  The  problem  is  not  limited  to  the  "poor." 
See  Note,  Providing  Legal  Services  for  the  Middle  Class  in  Civil  Matters:  The  Problem, 
the  Duty,  and  a  Solution,  26  U.  Pitt.  L.  Rev.  811  (1965).  Compare  Fritz,  How  Lawyers  Can 
Serve  the  Poor  at  Profit,  52  A. B.A.J.  448  (1966). 
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reluctant  concession/^  But  even  the  War  on  Poverty  stops  short  of  the 
fundamental  issue/^  And  everyone  raising  it,  will  run  into  a  stone  wall. 

I  have  long  had  to  harden  myself  against  the  argument  of  friends  and 
colleagues  that  my  ahen  scheme  would  offend  the  American  sense  of  fair- 
ness. Many,  many  times  I  have  made  my  defense  as  I  shall  restate  it 
presently.  Only  once  I  tried  to  reach  a  greater  audience.  I  spent  several 
weeks  in  tedious  research  to  show  how  the  rest  of  the  world  felt  about  our 
rule  and  completed  a  paper  with  a  great  deal  of  documentation.  It  re- 
mained unnoticed  and  unanswered  in  the  "Forum"  section  of  the  bar 
journal  to  which  I  submitted  it.^"  I  did  not  give  up.  In  1952,  as  chairman 
of  a  committee  of  the  American  Bar  Association,  I  obtained  the  unanimous 
consent  of  my  committee  to  a  summary  of  my  research  and  to  a  recom- 
mendation that  a  comparative  study  of  the  problem  be  undertaken^'"* — 
only  to  have  our  report  pigeonholed  for  almost  ten  years.  To  be  sure,  in 
1963  a  courageous  successor,  Mr.  Benjamin  Busch,  encouraged  by  the 
then  chairman  and  vice-chairman  of  the  Section,  not  only  sought  to  bring 
the  report  to  renewed  attention,  but  actually  obtained  comparative  studies 
for  four  countries. ^^  But  here  the  matter  rests  and  will  rest  unless  and 
until  those  concerned  with  the  War  on  Poverty  take  on  the  fight. 

Why  the  stone  wall?  Why  must  we  fight  so  bitterly  for  something  tliat 
is  a  matter  of  course  in  the  rest  of  the  world?  Is  it  not  obvious  that  the 
little  man  can  fight  for  his  right  only  if  he  can  hope  that  he  and  his  lawyer 
will  be  made  whole  if  he  wins?  As  an  American  lawyer  I  know  that  the 
little  man's  only  refuge,  tlie  small  claims  court,  is  unavailable  in  innumer- 
able communities;  and  that  where  it  exists,  it  is  prevailingly  a  collection 

^0  See,  e.g.,  Tucker,  Brotherhood  of  Railroad  Trainmen  v.  ]'irgi>iia:  A  Call  to  Realism 
in  Legal  Ethics,  U  J.  Pub.  L.  3  (1965);  Schwartz,  Foreword:  Group  Legal  Services  in 
Perspective,  12  U.C.L.A.L.  Rev.  279  (1965). 

^^See  Shriver,  The  OEO  [Office  of  Economic  Opportunity]  and  Legal  Services,  15 
A.B.A.J.  1064   (1965). 

12  Ehrenzweig.  supra  note  t. 

13  1953  Proceedings  of  Section  of  Intern.atiox.al  and  Comparative  Law,  .^.B..^.,  12S 
(1953).  See  also  Avila,  Shall  Counsel  Fees  Be  Allou'ed,  13  Cal.  S.  B.J.  42  (1942); 
Geller,  Unreasonable  Refusal  to  Settle  and  Calendar  Congestion — Suggested  Remedy,  1962 
Proceedings  of  Section  of  International  and  Compar.\tive  Law,  A.B.A.  134  (1963); 
Hornstein,  Legal  Therapeutics:  The  "Salvage"  Factor  in  Counsel  Fee  Aivards,  69  Harv.  L. 
Rev.  658  (1956);  Kuenzel,  The  Attorney's  Fee:  Why  Not  A  Cost  Of  Litigation,  49  Iowa 
L.  Rev.  75  (1963). 

!■*  Baeck,  Imposition  of  Fees  of  Attorney  of  Prevailing  Party  Upon  the  Losing  Party 
Under  the  Lan's  of  Austria,  1962  Proceedings  of  Section  of  International  and  Com- 
parattve  Law,  A.B..A.  119  (1963);  Baeck,  Imposition  of  Legal  Fees  and  Disbursements 
of  Prevailing  Party  Upon  the  Losing  Party— Under  the  Laws  of  Switzerland,  id.  at  124; 
Dietz,  Payment  of  Court  Costs  by  the  Losing  Party  Under  the  Laws  of  Hungary,  id.  at  131 ; 
Freed,  Payment  of  Court  Costs  by  Losing  Party  in  France,  id.  at  126;  Schima,  The  Treat- 
ment of  Costs  and  Fees  of  Procedure  in  the  Austrian  Law,  id.  at  121. 
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agency,  and  presents  otherwise  the  horrifying  spectacle  of  a  court  without 
law.  abandoned  by  the  legal  profession  which,  almost  every^vhere,  is 
excluded  from  its  precincts.'""'  And  as  an  American  citizen  I  know  that 
all  tlie  law  now  offers  the  little  man,  outside  that  second-rate  court  at  some 
places  and  at  some  times,  is  charity.  Legal  aid,  rather  than  legal  right.  If 
access"  to  the  court  is  said  to  be  an  inalienable  right  in  the  most  rigid 
dictatorship,  money  then  is  the  way  to  justice  in  the  world's  greatest 
democracy.  But  not  only  the  little  man  is  in  jeopardy,  the  legal  profession 
is  hurting  itself  immeasurably  by  its  doting  on  what  it  wrongly  believes 
to  be  a  hallowed  tradition.  From  my  e.xperience  as  an  Austrian  judge  I 
know  that  these  hundreds  of  thousands  of  honest  claims  which  now  are 
either  contemptuously  disposed  of  by  "law-less"  magistrates  as  not  worthy 
of  the  law's  and  the  lawyer's  attention,  or  condescendingly  "aided"  by 
the  generosity  of  the  profession  and  its  apprentices,  or  simply  suppressed 
by  lack  of  machinery,  all  those  hundreds  of  thousands  of  honest  claims,  if 
made  recoverable  by  a  reform  of  our  system  of  counsel  fees,  would  become 
the  daily  bread  of  a  new  proud  profession  of  "little  lawyers"  serving  the 
little  man — as  they  do  everywhere  else  in  the  world.  And  yet — the  stone 
wall.  Why? 

How  often  have  I  heard  my  colleagues'  chiding:  "You  simply  have  not 
grasped  tlie  American  sense  of  fairness.  It  is  bad  enough  to  see  one  lose 
who  in  justice  should  have  prevailed.  To  make  him  pay  the  winner's  counsel 
would  add  injustice  to  injustice,  would  mean  stepping  on  one  who  is  down, 
and  it  would  make  honest  men  unwilling  to  go  to  court,  be  it  as  plaintiffs 
or  as  defendants."'*''  But  is  it  not  obvious  that  this  argument  implies  the 
cynical,  and  most  certainly  incorrect,  belief  that  judges  and  juries  are 
more  often  wrong  than  right?  Indeed,  as  Arthur  Goodhart  has  said  point- 
edly in  answer  to  this  argument:^'  "If  New  Jersey  justice  is  so  much  a 
matter  of  luck,  it  hardly  seems  worthwhile  to  have  courts  and  lawyers;  it 
would  be  cheaper,  and  certainly  less  dilatory,  to  spin  a  coin."'*^ 

i'^  Sec  Comment,  52  Calif.  L.  Rev.  S76  (1964),  and  for  a  bibliography,  Louisell  & 
Haz.\rd,  Cases  ox  Pleading  and  Procedure  111    (1962). 

1^  This  reasoning  is  restated  in  Report  oj  Commiltee  on  Coniparaiivc  Procedure  and 
Practice,  1962  Proceedixgs  of  Section-  of  Intfrxatioxal  and  Comparative  Law,  .A.B.A. 
117,  118  (1963),  as  tlie  "sincere  .  .  .  opinion  of  many  practitioners"  wlio  maintain  "that 
the  right  to  sue  without  deterrence  \sic\  by  the  specter  of  the  possijjility  of  paving  an 
adversary's  legal  fees  is  part  of  our  deniociatic  tradition  and  a  bulwark  of  equality  that 
reduces  the  diffeicnces  in  part  between  the  wcaUh\-  ami  the  poor  and  permits  the  less  afllucnt 
to  press  for  the  redress  of  wrongs."'  See  also  a  similar  pseudo-histnrical  statement  in  Conte 
V.  Flota  Mercante  del  Estado,  277  F.2d  664,  672  (2d  Cir.  1960),  relying  on  Goodhart, 
supra  note  S,  at  ^12-11.  And  see  the  most  peculiar  argument  in  Judicial  Council  of 
Califorxia,  IStii  Biennwl  Report  65  (1961). 

1^  See  Satterthwaitc,  Increasing  Costs  to  be  Paid  by  the  Losing  Party,  46  N.J  .L.J.  133 
(1923). 

1*' Goodhart,  supra  note  8,  at  877.  Sec  also  Goodhart,  Legal  Costs  As  a  Subject  jar 
Comparative  Lan',  4  Int'l  &  Comp.  L.  Bull.  13    (1960). 
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Let  us  concede  for  the  sake  of  argument  that  many  court  decisions 
should  in  justice  have  gone  the  other  way,  and  that  in  those  cases,  if 
counsel  fees  were  allowed,  losing  parties  would  be  treated  even  more 
unjustly  than  they  are  now.  But  how  can  we  ignore  the  fact  that  at  the 
same  time  we  would  pre\ent  that  great  majority  of  plaintiffs  and  de- 
fendants, who  justly  lose  their  cases,  from  getting  away,  as  they  do  now, 
with  unjustly  burdening  tlieir  prevailing  opponents  with  the  heavy  expense 
of  counsel  fees?  Only  if  our  initial  assumption  is  reversed  and  we  must 
concede  that  litigants  who  should  win,  more  often  lose  than  win  their 
cases,  would  our  argument  be  incorrect. 

Now,  it  could  be  argued,  of  course,  that  allowance  to  the  victorious 
party  of  his  counsel  fees  might,  besides  inflicting  additional  harm  on  losing 
litigants  with  meritorious  claims,  deter  an  additional  number  of  such 
claims  from  even  reaching  the  court — a  result  particularly  undesirable  in 
the  ordinary,  wholly  unpredictable  automobile  accident  case.  But  this 
argument,  in  the  first  place,  is  psychologically  doubtful  since,  in  view  of 
the  very  unpredictability  of  jury  assessments,  additional  uncertainty  is 
unlikely  to  influence  the  parties'  decision.  And  secondly,  juries  in  making 
their  assessments  now  probably  quite  generally  take  into  account  the 
plaintiff's  counsel  fees  and  would  be  likely  to  reduce  their  verdicts  corre- 
spondingly if  instructed  as  to  plaintiff's  right  to  recover  his  fees  in  addi- 
tion to  the  sum  assessed.  On  the  other  hand,  the  fact  that  allowance 
of  counsel  fees  might  deter  a  few  skeptical  defendants  who  fear  that  court 
or  jury  might  fail  to  recognize  their  just  defenses,  would  seem  less  objec- 
tionable than  the  present  system  under  which  many  more,  tliough  confi- 
dent that  the  law  would  properly  decide  in  their  favor,  now  refuse  to 
defend  suits  in  which  they  would  ultimately,  though  relieved  of  paying  an 
unjust  claim,  have  to  spend  counsel  fees  far  exceeding  that  claim.  For 
similar  reasons  it  cannot  be  argued  that  allowance  of  counsel  fees  would 
encourage  frivolous  plaintiffs  who  would  no  longer  have  to  contemplate  a 
possible  consumption  by  counsel  fees  of  their  expected  spoils.  It  seems 
likely  that  a  greater  number  of  such  frivolous  plaintiffs  now  only  risking 
their  own  expense,  would  properly  be  deterred  by  the  additional  risk  of 
having  to  pay  their  opponents'  counsel  fees.  On  tlie  otlier  hand,  the  pros- 
pect of  recovery  of  counsel  fees  on  meritorious  claims  would  probably 
greatly  increase  the  number  of  clients  seeking  lawyers'  assistance.  Be  this 
as  it  may  in  the  no-man's  land  of  personal  injury  claims,  these  arguments 
are  fully  conclusive,  I  believe,  for  the  little  man's  otlier  claims  which 
alone  are  the  subject  of  my  plea. 

Suggestions  aiming  at  a  reform  of  the  present  law  find  strong  support 
in  the  fact,  stressed  earlier,  that  this  country  now  is  probably  alone  in 
failing  to  allow  counsel  fees  to  the  victorious  litigant.  True,  the  manner 
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in  which  tliis  allowance  is  made  in  otlier  countries  varies  widely.  In 
England,  Canada,  and  other  parts  of  the  Commonwealth  it  is  subject  to 
the  discretion  of  the  court. •^''  Elsewhere,  statutory  tariffs  govern  the  assess- 
ment.-*^ True  also  that  under  many  systems  parties  will  often  choose 
separately  to  compensate  their  attorneys  at  a  rate  higher  than  that  con- 
ceded by  the  statute  or  by  the  court.  But  most  everywhere  else  in  the 
world  the  chance  of  recovering  counsel  fees,  however  modest,  from  the 
losing  opponent,  is  a  strong  inducement  for  the  lawyer  to  take  on  a 
meritorious  case  without  regard  to  his  client's  affluence  and  thus  greatly 
to  increase  the  number  of  those  served  by  the  legal  profession. 

Well  accepted  as  allowance  of  counsel  fees  may  be  in  other  countries, 
we  could  not  contemplate  its  adoption,  however,  without  having  first 
assured  ourselves  that  tlie  present  American  law  of  fees  is  not  justifiable 
or  even  indispensable  as  the  product  of  legal  institutions  or  attitudes 
peculiar  to  this  country.  But  I  believe  that  I  have  won  my  case  if  I  can 
prove  that  what  continues  to  parade  as  a  token  of  the  American  sense  of 
fairness,  is  nothing  but  an  historical  accident.  Once  this  is  understood  and 
accepted,  we  may  cease  to  talk  in  sorrow  and  in  anger— and  have  new  hope 
for  the  future. 

Ill 
hope:  history  and  good  will 

England,  since  time  immemorial,  has  permitted  the  parties  to  recover 
their  counsel  fees  from  their  losing  opponents.-^  It  seems  beyond  doubt 
that  this  principle  was  adopted  in  this  country  with  tlie  reception  of 
English  law.  The  Revised  Statutes  of  New  York  of  1829  contain  express 
provisions  to  this  effect.--  A  Report  of  the  Commissioners  on  Practice  and 
Pleading  of  September  25,  1847,  took  it  for  granted  that  "the  losing  party, 
ought  ...  as  a  general  rule,  to  pay  the  expense  of  the  litigation.  He  has 
caused  a  loss  to  his  adversary  unjustly,  and  should  indemnify  him  for  it. 
The  debtor  who  refuses  to  pay,  ought  to  make  the  creditor  whole. "^^  I 
have  tried  elsevv'here  to  trace  the  legislative  history  leading  to  our  present 
allegedly  ancient  rule,-'*  and  have  submitted  on  the  basis  of  that  study 
that  the  rule  is  not  founded  on  some  age-old  principle  of  the  common  law 
or  a  peculiar  psychology  of  the  American  people;  but  that  it  is  the  result  of 
a  more  or  less  accidental  statutory  history.  Indeed,  there  are  good  reasons 
for  assuming  that  what  is  now  so  often  represented  as  a  noble  postulate 

1^  The  system  is  described  in  Goodhart,  supra  note  4,  at  854-55. 
20  See  authorities  cited  in  note  14  supra. 
-1  Goodhart,  supra  note  8,  at  851-54. 

22  2  N.Y.  Rev.  Stat.,  pt.  Ill,  ch.  10,  §  9   (plaintiff),  §  22    (defendant)    (1829). 

23  Commissioners  on  Pr.actice  and  Procedure,  First  Report  206  (1S48). 
2'*  Ehrenzweig,  supra  note  f. 
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for  restraint  of  the  winner  in  a  chance  contest,  is  actually  due  to  the 
simple  fact  that  the  New  York  legislature  in  1848,  in  attempting  to  per- 
petuate what  it  considered  a  sound  legal  rule  of  recovery  of  attorneys' 
fees  by  the  prevailing  party,  made  the  fatal  mistake  of  fixing  the  amount 
recoverable  in  dollars  and  cents  rather  than  in  percentages  of  the  amount 
recovered  or  claimed.  It  was  this  mistake  probably  that  caused  lawyers 
and  courts,  when  rising  living  costs  began  to  obscure  the  real  purpose  of 
the  statutory  amounts  of  "costs,"  gradually  to  forget  the  meaning  of  those 
amounts.  And  it  was  this  process  of  gradual  forgetting  rather  than  a  deep- 
seated  moral  argument  that  has  apparently  caused  the  abohtion  of  the 
prevailing  party's  right  to  the  recovery  of  his  counsel  fees. 

Once  we  have  recognized  this  irrefutable  fact,  and  once  we  share  the 
opinion,  supported  by  much  domestic  and  foreign  authority  as  well  as 
common  sense,  that  the  present  system  denying  counsel  fees  to  the  pre- 
vailing party  is  a  serious  threat  to  our  administration  of  justice,  the 
question  of  remedy  becomes  our  main  concern. 

None  of  the  existing  schemes  constitutes  a  wholly  acceptable  solution. 
The  English  system,  partly  adopted  in  this  country  by  courts  of  equity"^ 
and  generally  in  Alaska-''  and  Nevada,'^  has  been  found  wanting  in  view 
of  its  undesirable  latitude  of  judicial  discretion.  Allowance  of  counsel 
fees  in  cases  of  bad  faith,  as  practiced  in  Georgia,"^  though  less  uncertain, 
does  not  protect  the  prevailing  party  as  such.  And  general  recovery  of 
fixed  amounts,  originally  the  law  of  the  land,  has  been  abandoned  every- 
where under  the  pressure  of  the  devaluation  of  currency,  while  uniform 
percentages  with  or  without  maximum  limit,  as  applied  in  San  Francisco 
from  1866  to  1905"^  and,  within  narrow  limits,  in  New  York  today,^'^  have 
proved  too  rigid. 

What  the  New  York  code  commissioners  suggested  in  1848  still  holds 
true:  Counsel  fees,  to  be  justly  recoverable  by  the  prevailing  party  must 
be  "graduated  in  part  by  the  necessary  labor  performed,  and  in  part  by  the 
amount  in  controversy."^^  Nothing  else  will  do,  neither  the  California  rule 
applicable  to  suits  for  wages  below  three  hundred  dollars  and  providing 

25  See,  e.g.,  Williams  v.  MacDougall,  39  Cal.  80,  85  (1870).  But  see  Miller  v.  Kehoc, 
107  Cat  340,  344,  40  Pac.  4SS,  4S6  (1895).  See  generally  Maori  v.  Bremerton,  8  Wash.  2d 
93,  111  P.2d  612  (1941). 

28  Alaska  Stats.  Ann.  §  9.60.010  (1962).  The  provision  lodges  discretion  in  the  court 
to  grant  or  withhold  attorney  fees  as  an  item  of  costs.  It  is  derived  from  ."Ma^ka  Comp. 
Laws  Ann.  §  55-11-51,  52,  55  (1948),  repealed,  Alaska  Stats.  1962,  ch.  101.  See  United 
States  V.  Breeden,  110  F.  Supp.  713   (D.  .•Maska  1953). 

27Nev.  Rev.  Stat.  §  18.010  (1963). 

28  Ga.  Code  Ann.  §  20-1404  (1965). 

29  Cal.  Stats.  1865-66,  ch.  91,  §  6,  repealed,  Cal.  Stats.   1905,  ch.  331. 
30N.Y.  Cx\'.  Prac.  Laws  &  Rules  §  8303   (1963,  Supp.  1965). 

31  Commissioners  on  Practice  and  Procedure,  op.  cil.  supra  note  23,  at  207. 
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for  a  straight  twenty  per  cent  fee  without  regard  to  the  services  per- 
formed,^- nor  the  fixed  sums'"'^  of  the  California  Practice  Act  of  1S51 
which,  though  taking  account  of  those  services,  had  no  relation  to  the 
amount  in  controversy.'^''  But  why  not  combine  the  two  principles  in  one 
scheme  of  percentage  compensation  jor  each  service  performed?  Would 
not  the  most  natural  solution  be  to  restore  the  schedule  of  services  under 
the  Practice  Act  of  1851  and  to  substitute  for  the  fixed  amounts  of  that 
schedule  percentages  preserving  their  mutual  relation?  Further  to  follow 
precedent,  the  total  of  recovery  should  approximate  the  twenty  per  cent 
of  the  present  rule  applicable  to  suits  for  wages.  In  addition,  it  may  be 
wise  to  grant  the  court  limited  discretion  in  penalizing  parties  suing  or 
defending  in  obvious  bad  faith  or  taking  procedural  steps  not  reasonably 
necessary,  and  increasing  the  total  of  recovery  in  cases  of  extraordinary 
difficulty  on  tlie  pattern  of  section  8303  of  the  New  York  Civil  Practice 
Laws  and  Rules.^^  Both  principles  and  details  of  such  a  plan  would,  of 
course,  have  to  be  subjected  to  much  discussion  among  those  who  by  pro- 
fessional experience  and  familiarity  with  local  conditions  are  alone 
equipped  to  pass  final  judgment. 

Is  there  hope?  The  Great  Society  is  waiting. 

32C.\L.  Code  Civ.  Proc.  §  lO.H. 

33  "Perhaps  if  the  New  York  code  of  1S29,  instead  of  providins;  for  a  fixed  fee  in  every 
case,  had  allowed  the  successful  party  a  reasonable  counsel  fee  depending  on  the  nature 
of  the  litigation,  the  [U.S.]  system  would  ha\e  developed  along  the  lines  of  the  present 
English  one."  Goodhart,  sj(pra  note  S,  at  S74.  That  the  California  legislature  abolished  the 
allowance  in  San  Francisco  of  counsel  fees  to  the  prevailing  party  is  probably  due  to  a 
similar  mistake  of  legislative  technique,  i.e..  the  establishment  in  1S66  of  a  maximum  fixed 
amount  of  one  hundred  dollars.  Cal.  Stats.  1S65-66,  ch.  91,  §  60,  repealed,  Cal.  Stats.  1905, 
ch.  331. 

s*  Calif.  Civ.  Prac.  .•\ct  §§  494-514,  Cal.  Stats.  1S51,  ch.  5.  The  costs  provisions  were 
amended  in  a  few  minor  details  by  Cal.  Stats.  1853,  ch.  178,  §5  S-11.  Section  502  of  the  Civil 
Practice  Act  of  1351  did  pro\-ide  for  a  percentage  recovery  in  certain  actions,  but  the  per- 
centage was  low  (five  per  cent  on  the  first  one  thousand  dollars,  two  per  cent  thereafter) 
and  allowances  could  in  no  event  exceed  five  hundred  dollars. 

35N.Y.  Crv.  Pr.ac.  Laws  &  Rules  §  8303   (1963,  Supp.  1965). 
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Tlie  legal  system  of  the  United  States  has  traditionally  refused  to 
a^vard  attorney's  fees  to  the  successful  litigant.^  Defenders  of  the  rule 
emphasize  that  it  encourages  the  resolution  of  controversies  through 
the  courts,  enhances  predictability,  and  promotes  the  security  and  con- 
fidence of  the  prospective  litigant.-  Recently,  however,  the  rule  has  been 
the  focus  of  substantial  criticism. ^  Commentators  point  out  that  while 
the  citizen  need  not  pay  his  opponent's  fees,  neither  can  he  recover  the 
cost  of  his  own  lawyer.  As  a  result,  soaring  legal  fees  have  vitiated  the 
impact  of  lowered  financial  risk  and  have  effectively  excluded  the  poor* 
(and  increasingly  the  middle  class)^  from  active  participation  in  the 
legal  process. 

1  The  United  Slates  may  be  unique  among  the  nations  of  the  world  in  its  faiUirc  to 
giant  legal  fees  to  the  successful  party.  Ehrenzwcig,  Reimbursement  of  Counsel  Fees  and 
the  Great  Society,  54  Calif.  L.  Rev.  792,  793  (1966). 

2  For  classic  discussions  of  the  pros  and  cons  of  the  American  fee  rule  compare  Mc- 
Cormick,  Counsel  Fees  and  Other  Expenses  of  Litigation  as  an  Element  of  Damages,  15 
Minn.  L.  Rev.  619  (1931),  with  Goodhart,  Costs,  38  Yale  L.J.  849  (1929),  and  Note, 
Distribution  of  Legal  Expenses  Among  Litigaiits,  49  Yale  L.J.  699  (1940). 

3  Four  major  articles  in  the  1960's,  all  critical  of  the  fee  system  and  all  cited  by  the 
Mills  court,  are  Kuenzel,  The  Attorney's  Fee:  Why  Not  a  Cost  of  Litigation?,  49  Iowa  L. 
Rev.  75,  78  (1963);  Stoebuck,  Counsel  Fees  Included  in  Costs:  A  Logical  Development, 
38  Colo.  L.  Rev.  202  (1966);  Note,  Attorney's  Fees:  Where  Shall  the  Ultimate  Burden  Lie?, 
20  X'AND.  L.  Rev.  1216  (1967);  and  Ehrenzweig,  supra  note  1. 

4  Carlin  S:  Howard,  Legal  Representation  and  Class  Justice,  12  U.C.L.A.L.  Rev.  381 
(1964).  One  of  the  distinctive  anomalies  at  the  core  of  the  American  fee  system  is  that 
^vhile  it  is  responsible  for  the  exclusion  of  the  poor  from  the  legal  process,  it  is  defended 
as  a  protection  for  the  indigent  who  might  otherwise  be  "unjustly  discouraged  from  in- 
stituting actions  to  vindicate  their  rights."  Fleischmann  Distilling  Corp.  v.  Maier  Brewing 
Co.,  386  U.S.  714,  718  (1967);  accord,  Farmer  v.  Arabian  Am.  Oil  Co.,  379  U.S.  227. 
237  (1964)  (Goldberg,  J.,  concurring).  The  traditional  argument  answers  the  question: 
What  Avould  be  the  effect  on  the  poor  of  increased  litigating  risks?  AVhatever  the  merits 
of  the  answer,  the  question  is  ^vrong  because  it  implies  the  reality  of  a  free  access  system 
which  does  not  exist  in  fact.  Better  questions  might  be:  Would  more  meritorious  claims 
by  poor  citizens  be  excluded  by  the  risks  of  fee  shifting  than  are  now  excluded  by  their 
inability  to  retain  legal  counsel?  Should  the  operative  criteria  for  exclusion  be  economic 
power  or  the  individual's  own  judgment  as  to  the  merits  of  his  case? 

5  Comment,  Providing  Legal  Sei~vices  for  the  Middle  Class  in  Civil  Matters:  The 
Pioblem,  the  Duty,  and  a  Solution,  26  U.  Pitt.  L.  Rev.  811,  814  (1965).  The  resulting 
situation  in  which  practical  legal  rights  have  become  the  cxclusi\e  companion  of  the 
well-to-do  is  the  peculiar  gift  of  the  traditional  fee  rule  to  our  society.  Economic  power 
becomes  determinative  of  legal  rights  irrespective  of  its  position  in  the  case.  Wealthy 
plaintiffs  can  realize  awards  on  groundless  claims  "because  the  defendant  will  prefer  to 

316 
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The  system's  two-pronged  response  to  this  dilcinma — the  contingent 
fee  device  and  the  legal  aid  office — has  proven  inadequate.  The  former 
has  only  a  limited  applicability,  confined  principally  to  the  personal 
injury  area.^  Legal  aid,  on  the  other  hand,  fails  because  there  are  too 
few  offices,  and  too  few  talented  and  experienced  lawyers  willing  to 
devote  themselves  to  low  income  workJ  Moreover,  as  Ehrenzweig  bit- 
terly notes:  "[A]ll  the  law  now  offers  the  little  man,  outside  that 
second-rate  court  at  some  places  and  at  some  times,  is  charity.  Legal 
aid,  rather  than  legal  right. "^ 

In  the  recent  case  of  Mills  v.  Electric  Auto-Lite  Co.,^  the  Supreme 
Court  may  have  taken  steps  to  alter  the  traditional  rule.  Mills  involved 
a  stockholders'  suit  that  failed  to  fit  any  of  the  traditional  exceptions 
to  the  fee  doctrine.  Not  only  did  the  Court  grant  attorneys'  fees  to  the 
plaintiff,  but  the  broad  language  of  the  oi:)inion  suggests  that  basic 
changes  in  the  fee-denying  rule  may  soon  follow.  This  comment  will 
examine  (1)  the  setting  of  the  Mills  decision,  (2)  the  language  of  the 
case  itself,  and  (3)  the  impact  of  the  language  on  the  traditional  fee 
system. 

I.     The  Background  of  the  American  Fee  System  Prior  to  Mills 

The  federal  courts  have  never  completely  followed  the  traditional 
anti-fee-shifting  doctrine.^"  Exceptions  fall  roughly  into  three  categories. 

pay  the  plaintiff  an  amount  less  than  the  expense  of  fighting  the  case.  This  is  the  nuisance 
value  of  the  suit  ...  a  legalized  form  of  blackmail."  Kuenzel,  supra  note  3,  at  78. 
On  the  other  hand,  the  moneyed  defendant  "irrespective  of  the  justice  of  his  position, 
can  wrest  victory  from  his  'little'  opponent  by  designedly  protracting  litigation,  imposing 
an  unbearable  burden  of  attorney  fees  that  can  never  be  recouped."  Stoebuck,  supra  note  3, 
at  202. 

6  Where  the  anticipated  award  is  not  large,  the  contingent  fee  device  is  inoperative — 
creating  a  gap  in  practical  legal  rights  which  cuts  hardest  in  the  area  of  ci\il  liberties. 
Kuenzel.  supra  note  3,  at  78-86.  Yet  the  contingent  fee  device  is  controversial  even  in 
those  areas  within  which  it  is  operative.  For  perspective  on  the  "ambulance  chasing"  issue 
compare  F.B.  MacKinnon,  Contingent  Fees  for  Legal  Services  (1964),  with  tlie  less 
enthusiastic  Note,  Lawyer's  Tightrope — Use  and  Abuse  of  Fees,  41  Cornell  L.  Rev. 
683,  699-700  (1956).  Whatever  the  ethical  effects  on  lawyers,  the  psychological  impact  on 
the  poor  may  be  far  more  important.  In  1924  R.  H.  Smith  wrote,  "The  man  whose  leg 
or  arm  has  been  cut  off  would  prefer  to  accept  half  of  the  amount  awarded  him  by  a  jury 
than  to  receive  nothing  through  his  inability  to  gain  his  day  in  court."  R.H.  Smith, 
Justice  and  the  Poor  85  (1924).  In  1970  when  mass  violence  finds  its  origin  in  perceptions 
of  helplessness  and  being  cheated,  half  as  much  justice  may  no  longer  be  acceptable.  See 
Report  of  the  President's  Commission  on  Law  Enforcement  and  Ad.ministration  of 
Justice,  The  Challenge  of  Crime  in  a  Free  Society  37-38  (1967).  See  also  Note,  supra 
note  3,  at  1226,  suggesting  that  a  bar  anxious  to  maintain  the  contingent  fee  device  main- 
tains a  powerful  vested  interest  in  retaining  the  traditional  fee  rule. 

7  Carlin  &  Howard,  supra  note  4,  at  410,  416-17. 

8  Ehrenzweig,  supra  note  1,  at  796. 

9  396  U.S.  375  (1970). 

10  An  examination  of  fee  shifting  under  state  law  is  beyond  the  scope  of  this  paper. 
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First,  a  limited  number  of  federal  statutes  j)rovide  for  mandatory  fee 
shifting  where  the  successful  plaintiff  has  hccn  injured  by  a  violation 
of  those  statutes/^  or  where  the  defendant  is  forced  to  comply  with  the 
order  of  an  administrative  agency.^-  This  exception  represents  a  posi- 
tive legislative  determination  as  to  the  benefits  of  augmenting  statutory 
regulations  with  private  fee  incentives. 

The  government  has  set  up  a  regulatory  system  for  the  benefit 
of  persons  in  the  plaintiff's  class.  .  .  .  Suits  by  plaintiffs,  if 
well  founded,  are  in  the  public  interest.  Therefore,  the  cost 
of  prosecuting  successful  suits  should  be  borne  not  by  those 
who  were  victims  but  by  those  who  have  violated  the  regula- 
tions and  caused  the  damage. ^^ 

A  different  philosophy  is  reflected  in  the  second  exception  to  the 
anti-fee  doctrine.  This  exception  consists  of  federal  statutes  which  per- 
mit fee  shifting  to  either  plaintiff  or  defendant  at  the  discretion  of  the 
court.  Discretionary  fee  shifting  under  these  statutes  has  generally  been 
limited  to  situations  where  bad  faith  triggers  fee  transfer  under  a  pun- 
ishment rationale."  Thus,  fee  granting  under  discretionary  statutes  re- 

Stoebuck's  article  details  a  long  list  of  statutes  authorizing  fee  transfer  under  state  law  in 
everything  from  actions  for  divorce  to  actions  for  unpaid  wages.  "Taken  together,  the 
cases  in  which  substantial  attorney  fees  may  be  recovered  comprise  a  sizable  portion  of 
American  litigation  ....•'  Stoebuck,  supra  note  3,  at  210.  Instances  of  fee  shifting  on  the 
federal  and  state  levels  contrast  sharply  with  traditional  doctrine  which  labels  fee  transfer 
as  impractical.  "[TJhis  grafted  litigation  might  possibly  be  more  animated  and  protracted 
than  in  the  original  cause."  Maier  Brewing  Co.  v.  Fleischmann  Distilling  Corp.,  359  r.2d 
156,  159  (9th  Cir.  1966). 

11  Clayton  Act,  15  U.S.C.  §  15  (1964);  Communications  Act  of  1934,  47  U.S.C.  §  206 
(1964).  As  a  corollary  to  the  injury  requirement,  at  least  under  the  Clayton  Act,  the  courts 
have  held  that  no  recovery  of  fees  is  possible  where  only  injunctive  relief  is  requested. 
Alden-Rochelle,  Inc.  v.  American  Soc'y  of  Composers,  Authors  &  Publishers,  80  F.  Supp. 
888.  889  (S.D.N.V.  1948). 

12  Packers  &  Stockyards  Act,  7  U.S.C.  §  210(f)  (1964);  Perishable  Agricultural  Com- 
modities Act,  7  U.S.C.  §  499g(b)  (1964);  Railway  Labor  Act,  45  U.S.C.  §  153(p)  (1964); 
Interstate  Commerce  Act,  49  U.S.C.  §  16(2)  (1964). 

13  Hutchinson  v.  William  C.  Barry,  Inc.,  50  F.  Supp.  292,  298  (D.  Mass.  1943). 

1-1  For  example,  the  Securities  Act  of  1933  levies  fees  where  the  suit  or  defense  is 
"without  merit,"  15  U.S.C.  §  77k(e)  (1964);  the  Servicemen's  Readjustment  Act  for  viola- 
tions committed  "knowingly,"  38  U.S.C.  §  1822(b)  (1964);  and  fees  may  not  be  shifted 
under  the  Trust  Indenture  Act  if  the  litigant  can  prove  that  he  acted  in  "good  faith," 
15  U.S.C.  §  77www(a)  (1964).  Where  specific  statutory  language  is  absent,  the  courts 
generally  imply  a  good  faith  requirement,  denying  fee  transfer  under  copyright  law  where 
the  infringement  results  from  honest  mistake,  Zicgelheim  v.  Flohr,  119  F.  Supp.  324,  329 
(E.D.N.Y.  1954);  and  under  patent  laws  where  there  is  a  failure  to  find  "unfairness  or 
bad  faith  in  the  conduct  of  the  losing  party,"  Keuffel  &  Esser  Co.  v.  Masback,  Inc., 
131  F.  Supp.  237,  238  (E.D.N.Y.  1955).  While  the  punishment  rationale  has  limited  awards 
to  plaintiffs,  even  more  restrictive  criteria  are  applied  to  fee  awards  to  defendants.  Note, 
Attorney's  Fees  as  an  Element  of  Costs:  The  Copyright  Experience,  4  Georgia  L.  Rev.  571 
581  (1970). 

24-626    O  -  74  -  40 
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quires  the  party  seeking  to  recover  attorney's  fees  to  win  not  only  the 
merits  of  his  case,  but  the  sympathy  of  the  court  as  well.^'*  Fee  transfer 
under  this  punishment  rationale  implies  significant  limitations  on  the 
level  of  fee  shifting.  It  focuses  on  the  motives  of  the  parties  and  ignores 
the  broader  issue  of  the  restraints  placed  on  private  law  enforcement  by 
the  high  costs  of  litigation.  Finally,  when  the  awards  are  made,  the 
amounts  granted  are  generally  regarded  as  insufficient;  they  are  more 
closely  related  to  the  damage  award  than  to  the  actual  time  spent  in 
preparation  for  the  case.^^ 

The  third  exception  consists  of  a  number  of  extra-statutory,  dis- 
cretionary categories  developed  by  the  federal  courts  under  color  of 
their  historic  equity  jurisdiction.  Reflecting  the  discretionary  practice 
under  the  statutes,  the  courts  have  chosen  to  shift  fees  in  a  limited 
number  of  areas,  generally  under  a  punishment  rationale. ^^  However, 
there  does  exist  a  class  of  cases  not  based  upon  a  punishment  rationale. 
This  "fund"  category  relates  to  that  situation  where  plaintiff's  repre- 
sentative action  results  in  the  creation  of  a  fund,  the  economic  benefit 
of  which  is  shared  by  all  the  members  of  the  represented  class.  The 
Supreme  Court  long  ago  held  that  failure  to  shift  fees  in  this  situation 
"would  not  only  be  unjust  to  [the  plaintiff]  but  it  would  give  to  the 
other  j)arties  entitled  to  participate  in  the  benefits  of  the  fund  an  un- 
fair advantage. "^^  Here  the  fee  transfer  is  triggered  not  by  the  wrong- 
doing of  the  defendant,  but  by  the  positive  benefit  attendant  to  the 
plaintiff's  action. 

The  equitable  impulse  to  grant  fees  has  made  itself  felt  even  in  the 
face  of  statutory  schemes  where  the  court's  discretion  seems  highly 
limited.  In  a  cause  of  action  arising  under  a  statute  which  is  itself 
silent  on  fees,  complex  questions  are  evoked  as  to  whether  the  legis- 
lative remedies  are  supplementary  or  limiting.  The  force  of  the  fee 
shifting  impulse  in  a  statutory  context  is  demonstrated  by  three  de- 
cades of  developments  in  the  trademark  area. 

As  late  as  1937,  the  Second  Circuit  recognized  a  theoretical  power 
to  grant  fees  in  trademark  infringement  suits  but  concluded  that  "the 

15  Note,  supra  note  14,  at  576. 

16  Id.  at  588. 

17  Fees  arc  shifted  in  admiralty  cases  where  "the  default  was  willful  and  persistent," 
Vaughan  v.  Atkinson,  369  U.S.  527,  531  (1962);  in  contempt  cases  where  "willfulness  in- 
herent in  the  contemptuous  act  is  a  major  consideration,"  In  re  Federal  Facilities  Realty 
Trust,  227  F.2d  657,  658  (7th  Cir.  1955);  and  generally,  as  in  Rolax  v.  Atlantic  Coast  Line 
R.R.,  186  F.2d  473.  481  (4th  Cir.  1950),  where  litigants  "have  been  subjected  to  dis- 
criminatory and  oppressive  conduct."  In  the  trademark  exception  "the  absence  of  fraud 
.  .  .  precludes  allowance  of  counsel  fees  to  plaintiff."  Fancee  Free  Mfg.  Co.  v.  Fancy  Free 
Fashions,  Inc.,  148  F.  Supp.  825,  831  (S.D.N.Y.  1957). 

18  Trustees  v.  Greenough,  105  U.S.  527,  532  (1882). 
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allowance  of  costs  has  with  practical  uniformity  been  restricted  to 
those  authorized  by  the  fee  bill  or  sonu-  other  statutory  provision. "^^ 
However,  only  three  years  later,  the  Seventh  Circuit  in  Alladin  Mfg. 
Co.  V.  Mantle  Lamp  Co.r°  relying  simply  on  its  equitable  powers  and 
neither  citing  precedent  nor  providing  discussion  in  support  of  the 
result,  granted  fees  against  a  "wilful  and  fraudulent"  infringer. 

By  the  late  1950's  the  preference  of  the  federal  courts  on  the  subject 
of  fees  was  quite  ajDparent.  Alladin  had  become  the  departure  point 
for  a  long  line  of  decisions  transferring  fees  in  trademark  infringement 
suits  brought  under  the  Lanham  Act,  which  was  itself  silent  on  the 
fee  question. 2^  Even  in  the  face  of  intricate  questions  of  statutory  intent, 
the  courts  maintained  that  fees  could  be  granted. 

Mere  silence  and  inaction  by  Congress  cannot  be  held  to  have 
repealed  what  has  been  found  to  be  a  well  established  judicial 
power.  Even  though  the  Lanham  Act  may  have  been  intended 
to  be  an  integrated  and  comprehensive  set  of  rules  for  trade- 
mark regulation  and  litigation  to  the  exclusion  of  all  conflict- 
ing rules,  the  retention  of  discretionary  judicial  power  over 
the  fixing  of  costs  does  not  seem  such  a  threat  of  inconsistency 
that  it  should  by  implication  be  held  pre-empted  or  repealed 
by  the  Act.22 

The  legal  system  was  involved  in  what  seemed  to  be  a  timely  and 
appropriate  reaction  to  a  new  sense  of  awareness  about  the  relationship 
between  legal  fees  and  the  practical  availability  of  justice.  Just  as 
criticism  of  the  American  rule  on  fees  had  reached  an  all  time  high,^ 
the  courts  were  making  use  of  their  equitable  po\ver  to  giant  fees  with 
a  regularity  previously  unmatched.  Nevertheless,  it  was  at  this  very 
point  that  the  Supreme  Court  chose  to  take  a  stunning  step  backward, 
and  in  Fleischmann  Distilling  Corp.  v.  Maier  Brewing  Co.-^  not  only 

19  Gold  Dust  Corp.  v.  Hoffenberg,  87  F.2d  451.  453  (2d  Cir.  1937).  The  court  denied 
fees  to  the  successful  defendant  after  plaintiff  failed  to  prove  that  "Silver  Dust"  was  an 
infringement  of  plaintiff's  trademark   "Gold   Dust." 

20  Alladin  Mfg.  Co.  v.  Mantle  Lamp  Co.,  116  F.2d  708,  717  (7th  Cir.  1941).  The  success- 
ful plaintiff,  a  lamp  manufacturer,  had  incurred  legal  expenses  of  over  $18,000  in  proving 
that  his  trademark.  "Alladin"  had  been  infringed.  The  court  awarded  counsel  fees  noting 
that  "this  sum  was  recoverable  as  compensatory  damages." 

21  See,  e.g.,  Wolfe  v.  National  Lead  Co.,  272  F.2d  867  (9th  Cir.  1959);  National  Van 
Lines  v.  Dean,  237  F.2d  688  (9th  Cir.  1956);  Maternally  Yours,  Inc.  v.  Your  Maternity 
Shop,  Inc.,  234  F.2d  538  (2d  Cir.  1956);  Admiral  Corp.  v.  Penco,  Inc.,  203  F.2d  517 
(2d  Cir.  1953). 

22  A.  Smith  Bowman  Distillery,  Inc.  v.  Schenley  Distilleries,  Inc.,  204  F.  Supp.  374,  377 
(D.  Del.  1962). 

23  Authorities  cited  note  3  supra. 

24  386  U.S.  714  (1967). 
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destroyed  the  trademark  exception,  but  created  a  reaction  reaching  the 
whole  system,  chilling  the  gi'anting  of  attorney's  Kcs  in  areas  far  afield 
of  trademark  litigation. 

In  Fleischmanii,  the  Ninth  Circuit  had  held  that  the  congressional 
silence  in  the  Lanham  Act,  and  the  lack  of  any  positive  rationale  in 
the  many  fee-gianting  precedents,  required  the  denial  of  fee  transfer.-^ 
Surprisingly,  the  Supreme  Court  affirmed  with  a  hard  line  defense  of 
the  traditional  fee  doctrine.  The  Court  noted  the  uncertainties  of  liti- 
gation,-^ the  necessity  that  "one  should  not  be  penalized  for  merely 
defending  or  prosecuting  a  lawsuit,"-'  and  the  "time,  expense,  and 
difiiculties  of  proof  inherent  in  the  question  of  litigating  what  consti- 
tutes reasonable  attorney's  fees."-^ 

Fleischmann  recognized  only  three  limited,  non-statutory  exceptions 
to  the  general  fee  rule,-^  and  concluded  that  "[w]hen  a  cause  of  action 
has  been  created  by  a  statute  which  expressly  provides  the  remedies 
for  vindication  of  the  cause,  other  remedies  should  not  readily  be  im- 
plied."^'' The  chilling  effect  on  the  lower  courts  soon  became  apparent 
as  attorney's  fees  were  denied  on  the  basis  of  Fleischmann  in  actions 
broueht  under  the  Interstate  Commerce  Act^^  and  the  Securities  Ex- 
change  Act  of  1934,^^  both  of  which  were  silent  on  the  question  of  at- 
torney's fees  in  the  relevant  sections.  It  seemed  that  Fleiscinnann  had 

;i5  Maier  Brewing  Co.  v.  Fleischmann  Distilling  Corp.,  359  F.2d   156,  159-61    (9th  Cir. 
1966), 
26  386  U.S.  at  718. 
2-  Id. 

28  Id. 

29  The  exceptions  recognized  involved  the  admiralty,  the  fund  and  the  contempt  cases. 
386  U.S.  at  718-19.  See  note   17  supra. 

30  386  U.S.  at  720. 

31  Michigan  Pub.  Serv.  Comm'n  v.  Mackinac  Transp.  Co.,  43  F.R.D.  202  (W.D.  Mich. 
1967),  denied  fees  in  an  action  brought  under  49  U.S.C.  §  1(20)  (1964).  That  section  is 
silent  on  attorney's  fees.  §§8,  15(9),  and  16(2)  of  Part  I  of  the  Interstate  Commerce 
Act  specifically  provide  for  the  recovery  of  attorney's  fees.  49  U.S.C.  §§  8,  15(9),  16(2) 
(1964).  An  identical  result  ^vas  achieved  by  the  Eighth  Circuit  in  Missouri  Pac.  R.R.  v. 
Slayton,  407  F.2d  1078  (8th  Cir.  1969).  Here  plaintiffs  obtained  a  declaratory  judgment 
as  to  their  voting  rights  on  a  plan  of  consolidation  which  resulted  in  separate  voting 
by  Class  A  and  Class  B  stockholders  and  the  defeat  of  the  proposed  consolidation.  In 
the  action  brought  under  the  Interstate  Commerce  Act,  49  U.S.C.  §§  5,  5(11)  (1961), 
the  court  held  that  "in  our  view  the  recent  case  of  Fleischmann  Distilling  Corp.  v.  Maier 
Brewing  Co.  .  .  .  controls  the  issue  here.  ...  As  we  read  Fleischmann,  exceptions  to 
the  general  rule  are  sparingly  gianted.  The  factual  situation  here  does  not  fall  within 
any  exceptions  recognized  by  Fleischmann."  407  F.2d  at   1082-83. 

32  Chaney  v.  Western  States  Title  Ins.  Co.,  292  F.  Supp.  376  (D.  Utah  1968),  where 
fees  ^vere  denied  in  an  action  brought  under  the  Securities  Exchange  Act  of  1934,  §  10(b), 
15  U.S.C.  78j  (1964).  Fees  were  also  denied  in  Stevens  v.  Abbott,  Procter  &;  Paine,  288  F. 
Supp.  836  (E.D.  Va.  1968),  where  the  court  found  a  violation  of  §  10  of  the  Securities  Ex- 
change Act  of  1934  prohibiting  manipulative  or  deceptive  devices  in  connection  with  sales 
of  securities.  15  U.S.C.  §  78j   (1964). 
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ushered  in  an  era  of  conservatism  even  at  a  time  ^vhen  the  fee  system 
was  undergoing  its  greatest  criticism.^^  The  voices  urging  change  had 
not  only  failed  to  alter  official  policy,  but  had  seen  thirty  years  of  growth 
in  court-created  exceptions  suddenly  wiped  out. 

Nevertheless,  in  1968  a  civil  rights  case  gave  the  Supreme  Court  the 
opportunity  to  register  an  apparent  modification  of  its  previously 
hostile  attitude  toward  fee  shifting.  Newman  v.  Piggie  Park  Enter- 
prises, Inc.^*  arose  under  Title  II  of  the  Civil  Rights  Act  of  1964^5  which 
includes  the  following  provision: 

In  any  action  commenced  pursuant  to  this  subchapter,  the 
court,  in  its  discretion,  may  allow  the  prevailing  party,  other 
than  the  United  States,  a  reasonable  attorney's  fee  as  part  of 
the  costs,  and  the  United  States  shall  be  liable  for  costs  the 
same  as  a  private  person.^" 

Characteristically,  the  section  had  evolved  into  a  means  of  punishment 
levied  against  recalcitrant  defendants  who  had  to  be  prodded  by  re- 
peated suits  before  accepting  the  legislative  mandate  on  integration.^" 

It  was  this  punishment  aspect  which  had  caused  the  circuit  court  to 
refuse  to  award  fees  below:  "No  litigant  ought  to  be  punished  under 
the  guise  of  an  award  of  counsel  fees  (or  in  any  other  manner)  from 
taking  a  position  in  court  in  which  he  honestly  believes — however  lack- 
ing in  merit  that  position  may  be."^^ 

In  its  decision,  the  full  importance  of  Avhich  is  realized  only  in 
juxtaposition  with  Mills,  the  Supreme  Court  held  that  "one  who  suc- 
ceeds in  obtaining  an  injunction  under  that  Title  should  ordinarily 
recover  an  attorney's  fee  unless  circumstances  should  render  such  an 
award  unjust. "^^ 

In  what  appeared  to  be  a  marked  change  from  its  Fleischmann  posi- 
tion, the  Supreme  Court  went  out  of  its  way  to  increase  the  incidence 
of  fee  granting,  at  least  in  the  civil  rights  area.^°  More  importantly,  the 
court  de-emphasized  the  problem-laden  punishment  theory  and  pro- 
vided instead  the  groundwork  for  a  positive  theory  of  fee  shifting  for 
the  American  system.  The  Court  stated: 

33  See  authorities  cited  note  3  supra. 

34  390  U.S.  400  (19G8). 

35  42  U.S.C.  §  2000a(c)(2)  (1964),  prohibiting  discrimination  in  restaurants  affecting 
interstate  commerce  within  the  meaning  of  the  statute. 

36  42  U.S.C.  §  2000a-3(b)  (1964). 

37  See  Cato  v.  Parham,  293  F.  Supp.  1375,  1378  (E.D.N.C.  1968). 

38  377  F.2d  433,  437  (4lh  Cir.  1967). 

39  390  U.S.  at  402. 

40  See  Note,  Civil  Rights— Attorney's  Fees,  4  Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev.  223 
(1969),  concluding  at  225:  "No  logical  imperative  leads  to  the  conclusion  that  Congress 
intended  a  mandatory  fee.  If  Congress  had  so  intended,  it  could  have  explicitly  done  so." 
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A  Title  II  suit  is  .  .  .  private  in  form  only.  When  a  plaintiff 
brings  an  action  under  that  Title,  he  cannot  recover  damages. 
If  he  obtains  an  injunction,  he  does  so  not  for  himself  alone 
but  also  as  a  "private  attorney  general,"  vindicating  a  policy 
that  Congress  considered  of  the  highest  priority.*^ 

Following  P/gg/e  Park,  the  lower  federal  courts  have  shown  a  marked 
propensity  to  award  fees  in  civil  rights  cases.  For  example,  in  litigation 
involving  school  desegregation,'*-  legislative  reapportionment,^^  and 
police  misconduct,^*  lower  federal  courts  awarded  fees  without  express 
congiTssional  authorization.  In  Mills  the  Supreme  Court  was  squarely 
confronted  with  the  issue  of  whether  this  emerging  liberalism  of  the 
federal  courts  should  be  curtailed  or  encouraged. 

II.     Mills  v.  Electric  Auto-Lite  Co. 

In  Mills  stockholders  in  Electric  Auto-Lite  Company  sought  to  dis- 
solve a  1936  merger  of  their  company  with  Merganthaler  Linotype. 
The  legal  rationale  was  an  alleged  violation  of  rule  14(a)  of  the  Secu- 
rities Exchange  Act  of  1934,  forbidding  solicitation  of  shareholders' 

41  390  U.S.  at  401-02.  The  theory  of  private  attorneys  general  which  is  now  being  used 
effectively  to  encourage  fee  shifting,  has  previously  had  impact  upon  determinations  of 
who  has  standing  to  challenge  administrative  action.  See  K.C.  Davis,  3  Administrative  Law 
Treatise  §  22.05,  at  225  (1958).  A  landmark  opinion  is  that  of  Judge  Jerome  Frank  in 
Associated  Indus,  v.  Ickes.  134  F.2d  694,  704  (2d  Cir.  1943),  dismissed  as  moot,  320  U.S. 
707  (1943):  "Congress  can  constitutionally  enact  a  statute  conferring  on  any  non-official 
person  .  .  .  authority  to  bring  a  suit  to  prevent  an  action  by  an  ofTicer  in  violation  of  his 
statutory  powers  .  .  .  even  if  the  sole  purpose  is  to  vindicate  the  public  interest.  Such 
persons,  so  authorized,  are,  so  to  speak,  private  Attorney  Generals." 

42  Cato  v.  Parham,  293  F.  Supp.  1375  (E.D.N.C.  1968).  The  action  in  Cato  was  non- 
statutory, and  was  brought  to  compel  desegregation  conforming  to  the  Supreme  Court's 
interpretation  of  the  constitutional  requirements.  The  court  cited  Piggie  Park  saying: 
"While  that  decision  is  not  binding  here,  it  is  suggestive."  293  F.  Supp.  at  1378. 

43  Dyer  v.  Love,  307  F.  Supp.  974  (N.D.  Miss.  1969).  Plaintiffs  invoked  42  U.S.C.  §§ 
1983,  1988  (1964)  and  claimed  that  the  alleged  population  disparities  between  districts 
which  each  elected  one  member  to  the  board  of  supervisors  constituted  invidious  dis- 
crimination in  violation  of  the  fourteenth  amendment.  Only  three  years  earlier  the  same 
court  had  denied  fees  in  a  similar  case,  Damon  v.  Lauderdale  County  Bd.  of  Supervisors, 
254  F.  Supp.  918  (S.D.  Miss.  1966),  where  plaintiffs  brought  suit  to  compel  realignment  of 
precincts  in  a  county  to  conform  with  the  constitutional  requirements  of  one  man-one  vote. 
In  denying  fees,  the  court  stated  at  918:  "It  is  not  without  significance  in  view  of  the 
general  rule  as  to  the  award  of  attorneys'  fees  as  cost,  that  the  Congress  provided  in  the 
Civil  Rights  Act  of  1964  .  .  .  for  the  discretionary  award  of  attorneys'  fees  in  certain 
cases,  not  including  the  case  at  bar." 

44  Kerr  v.  City  of  Chicago,  6  Crim.  L.  Rep.  2448  (7th  Cir.  1970).  Here  a  civil  action 
was  brought  under  42  U.S.C.  §§  1983,  1988  (1964)  alleging  involuntary  confession  and 
numerous  violations  of  plaintiff's  civil  rights.  In  granting  attorney's  fees  the  Seventh 
Circuit  held:  'Tederal  common  law  controls  the  question  of  damages  in  civil  rights  actions 
with  the  purpose  being  to  vindicate  the  civil  rights  of  individuals." 
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votes  by  a  materially  misleading  proxy  staicment.^^  After  ruling  that 
the  proxy  statement  was  indeed  materially  luisleadins  and  remandino- 
to  the  district  court  for  consideration  of  the  jMoper  relief,  the  Supreme 
Court  turned  to  the  request  of  the  Solicitor  General  that  the  plaintiffs 
be  granted  an  interim  award  of  attorneys'  fees.  The  question  had  been 
introduced  in  the  government's  amicus  curiae  brief  and  had  been  al- 
most totally  ignored  by  the  litigating  parties. '^° 

The  request  for  fees  presented  major  difficulties.  Since  only  the  issue 
of  liability  was  before  it,  the  Court  was  being  asked  to  make  an  award 
of  fees  without  knowing  what  the  final  resolution  of  the  plaintiff's 
action  would  be.  More  importantly,  the  action  had  been  brought  under 
the  statutory  authority  of  section  14(a),  which  itself  was  completely 
silent  on  the  question  of  fees.  This  was  in  sharp  contrast  to  sections 
9(e)  and  18(a)*^  of  the  same  act  in  which  Congress  had  specifically 
provided  for  fee  shifting.  The  juxtaposition  seemed  to  bring  the  Mills 
facts  directly  under  the  Fleischmann  doctrine  that  exceptions  to  the 
traditional  fee  rule  should  not  be  developed  "in  the  context  of  statutory 
causes  of  action  for  which  the  legislature  had  provided  intricate  rem- 
edies."'*^ Another  factor  which  seemed  to  make  14(a)  an  inappropriate 
setting  for  fee  transfer  was  its  failure  to  authorize  in  explicit  terms  a 
private  right  of  action.  That  private  rigiit  for  stockholders  had  itself 
been  implied  earlier  in  the  landmark  case  of  /.  /.  Case  Co.  v.  Borak.*^ 
Thus  the  circumstances  seemed  to  support  the  traditional  response — 
that  fee  shifting  in  this  case  was  unauthorized  by  congressional  will.^** 

45  Securities  Exchange  Act  of  1934,  §  14(a),  48  Stat.  895  (1934),  as  amended  15  U.S.C. 
§  78n(a)  (1964). 

It  shall  be  unla^^ful  for  any  person,  by  use  of  the  mails  or  by  any  means  or 
instrumentality  of  interstate  commerce  or  of  any  facility  of  any  national  securities 
exchange  or  otherwise  to  solicit  or  to  permit  the  use  of  his  name  to  solicit  any 
proxy  or  consent  or  auihorization  in  respect  of  any  security  (other  than  an  ex- 
empted security)  registered  on  any  national  securities  exchange  in  contravention 
of  such  rules  and  regulations  as  the  Commission  may  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of  investors. 

46  The  government  maintained,  ".  .  .  in  our  view,  the  plaintiffs,  who  have  established 
a  violation  of  the  securities  laws  by  their  corporation  and  its  ofTicials,  are  entitled  to 
litigation  expenses  and  reasonable  attorneys'  fees.  .  .  ."  Brief  for  the  United  States  as 
Amicus  Curiae  at   19,  Mills  v.  Electric  Auto-Lite  Co.,  396  U.S.  375   (1970). 

47  §§  9(e)  and  18(a)  concern  respectively  manipulation  of  securities  prices  and  misleading 
statements  in  documents  fded  with  the  Commissioner.  15  U.S.C.  §§  78i(e),  78r(a)  (19G4). 

48  386  U.S.  at  719. 

49  377  U.S.  426  (1964). 

50  Justice  Black  concluded  in  dissent,  "The  courts  are  interpreters,  not  creators,  of  legal 
rights  to  recover  and  if  there  is  a  need  for  recovery  of  attorneys'  fees  to  effectuate  the 
policies  of  the  Act  here  involved,  that  need  should  in  my  judgment  be  met  by  Congress, 
not  by  this  Court."  396  U.S.  at  397.  One  district  court  held,  in  a  like  situation,  that  to 
grant  fees  here  "would  be  basing  an  implication  on  an  implication — an  implied  right  to 
attorney's  fees  based  on  an  implied  civil  liability."  That  court  went  on  to  note  that  the 
authorities  including  Fleischmann  "at  best  deflate  the  idea  and  at  worst  prohibit  it." 
Chaney  v.  Western  States  Title  Ins.  Co..  292  F.  Supp.  376,  379  (D.  Utah  1968). 
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Nevertheless,  the  Mills  Court  chose  to  interpret  congressional  silence 
not  as  a  prohibition,  but  as  an  authorization  to  tiic  court  to  decide  the 
attorneys'  fee  issue. ^^  The  silence  which  two  years  earlier  in  Fleischmann 
had  meant  the  absence  of  congiessional  intent  now  became  a  mandate 
to  create  and  implement  private  remedies.  The  Court  in  Mills  does  not 
clearly  repudiate  Fleischmami;  rather,  it  takes  some  pains  to  distinguish 
the  earlier  case  and  to  limit  its  conclusions  to  the  Lanham  Act,  where 
Congress  had  "meticulously  detailed  the  remedies  available  to  a  plain- 
tiff who  proves  his  valid  trademark  had  been  infringed. "^^ 

While  the  Lanham  Act  admittedly  did  provide  remedies  not  avail- 
able to  the  successful  Securities  Exchange  Act  plaintiff,  the  change  in 
philosophy  since  Fleischmayin  was  obvious.  Gone  was  the  broad  lan- 
guage indicating  that  exceptions  to  the  fee  rule  were  few  and  far  be- 
tween. Also  gone  were  the  implications  that  these  exceptions  were 
out  of  place  in  a  statutory  cause  of  action.  Now  "these  sections  merely 
enforce  an  additional  penalty  against  the  wrongdoer."^^  The  analytical 
process  is  completely  reversed.  Where  previously  the  courts  were  led 
to  start  with  the  traditional  rule  and  then  ascertain  whether  the  case 
fell  into  one  of  the  three  Fleischmann-z\-)\)roved  exceptions,  now  they 
are  to  start  with  the  equitable  power  of  the  courts  to  grant  appropriate 
remedies  with  the  burden  on  the  other  side  to  prove  a  legislative 
"purpose  to  circumscribe  the  courts'  power."^* 

Having  surmounted  the  obstacle  of  congressional  silence,  the  Court 
was  still  faced  with  the  task  of  locating  a  viable  fee  shifting  rationale. 
Nothing  in  the  facts  of  Mills  justified  granting  fees  under  any  of  the 
traditional  exceptions  to  the  fee  rule.^^  Fee  recovery  in  a  stockholder's 
suit  was  normally  accomplished  under  only  a  "fund"  rationale,^''  but 
here  no  monetary  recovery  was  sought.  The  Court  needed  a  develop- 
ment which  in  its  own  words  had  moved  far  "from  the  traditional 

51  ".  .  .  leaving  the  courts  with  the  task,  faced  by  this  Court  in  Rorak,  of  deciding 
whether  a  private  right  of  action  should  be  implied.  The  courts  must  similarly  determine 
whether  the  special  circumstances  exist  that  would  justify  an  award  of  attorneys'  fees  .  .  .  ." 
396  U.S.  at  391. 

52  Id.  (quoting  Fleichmann).  The  Court  continues,  "By  contrast,  we  cannot  fairly  infer 
from  the  Securities  Exchange  Act  of  1934  a  purpose  to  circinnscribe  tlie  courts'  po\\er  to 
grant  appropriate  remedies."  The  Court  does  not  seem  overly  concerned  with  maintaining 
the  traditional  facade  of  uniformity  on  the  fee  question:  "both  the  courts  and  Congress 
have  developed  exceptions  to  this  rule  for  situations  in  which  overriding  considerations 
indicate  the  need  for  such  a  recovery."  396  U.S.  at  391-92. 

53  396  U.S.  at  390  (quoting  Smolowe  v.  Delendo  Corp.,  136  F.2d  231.  241  (2d  Cir.  1943)). 

54  396  U.S.  at  391. 

55  While  Smolowe  v.  Delendo,  136  F.2d  231,  241  (2d  Cir.  194S),  provided  a  circuit  ouirt 
precedent  for  ignoring  the  silence-as-bar  rule,  there  the  rationale  for  the  actual  fee  transfer 
was  the  creation  of  a  fund. 

56  See  generally  Hornstein,  The  Counsel  Fee  in  Stockholder's  Derivative  Suits,  39 
CoLUM.  L.  Rev.  784  (1939). 
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metes  and  bounds  of  the  doctrine.""  The  development  to  which  the 
Court  turned  had  been  initiated  by  a  Su[)rcine  Court  case,  but  from 
that  point  on  had  been  entirely  the  child  of  tlie  state  courts.  The  semi- 
nal decision  was  Sprague  v.  Ticonic  National  Bank,^^  in  which  the 
plaintiff,  by  vindicating  her  rights  to  a  trust,  established  the  rights  of 
fourteen  others  whom  she  never  purported  to  represent.  This  was  not 
the  creation  of  a  fund  in  the  traditional  sense,  but  Justice  Frankfurter, 
speaking  for  the  Court,  refused  to  hold  the  exception  within  its  formal 
limits: 

[T]he  formalities  of  the  litigation — the  absence  of  an  avowed 
class  suit  or  the  creation  of  a  fund,  as  it  ■were,  through  stare 
decisis  rather  than  through  a  decree — hardly  touch  the  power 
of  equity  in  doing  justice  as  between  a  party  and  the  benefi- 
ciaries of  his  litigation. ^^ 

It  was  in  the  state  courts  that  the  "formalities"  really  began  to  yield 
to  newly  emerging  policy  imperatives.  Abrams  v.  Textile  Realty  Corp.^^ 
and  Bosch  v.  Meeker  Cooperative  Power  and  Light  Ass'n,*^^  both  cited 
in  Mills,  adopted  a  law  enforcement-as-benefit  rationale  to  award  fees 
to  stockholder  plaintiffs  even  where  no  fund  was  created.  In  Abrams 
the  defendant  argued  that  while  plaintiff's  suit  had  prevented  ultra 
vires  acts,  economically  speaking  it  had  been  detrimental  to  the  corpora- 
tion.^- However,  the  New  York  Supreme  Court  responded  that  "the 
law  cannot  refuse  to  recognize  as  beneficial  full  observance  of  the  law. 
The  law  cannot  hold  that  corporate  interests  are  better  served  by  ac- 
tions outside  the  law  than  within  the  law."^^  Similarly,  the  Minnesota 
Supreme  Court  in  Bosch  affirmed  the  concept  of  law  enforcement-as- 
benefit,  cautioning  only  that  the  benefit  must  be  "substantial."" 

In  support  of  its  move  to  a  non-fund  fee-shifting  rationale,  the 
Mills  Court,  like  the  court  in  Bosch,  made  substantial  reference  to  a 
number  of  articles  by  George  Hornstein.  As  Hornstein  described  the 
problem,  the  stockholder's  suit  was  the  case  of  David  and  Goliath,  with 
David  unable  to  afford  the  slingshot.  Laws  which  authorized  private 

57  396  U.S.  at  393. 
5S  307  U.S.  161  (1939). 

59  Id.  at  167. 

60  Abrams  v.  Textile  Realty  Corp.,  97  N.Y.S.2d  492  (Sup.  Ct.  1949).  Here  the  stock- 
holder proved  that  the  corporation's  manner  of  entering  into  a  mortgage  agreement  was 
contrary  to  the  existing  indenture  and  voting  trust  agreement. 

61  257  Minn.  362,  101  N.W.2d  423  (1960).  Plaintiff  obtained  a  declaratory  judgment 
that  the  election  of  directors  conducted  by  mail  as  well  as  a  proposed  amendment  to 
the  bylaws  \vas  illegal. 

62  97  N.Y.S.2d  at  496. 

63  Id. 

64  257  Minn,  at  366.  101  N.W.2d  at  426. 
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actions  against  corporate  defendants  were  rendered  ineffective  by  the 
traditional  fee  rule.^^  The  practical  reality  was  that  few  stockholders 
could  afford  the  high  cost  of  corporate  litigatiou,^^  especially  as  aug- 
mented by  the  deliberate  delaying  tactics  of  the  corporate  defendant. 
Hornstein  concluded  that  effective  enforcement  mandated  the  shifting 
of  attorney's  fees  to  the  successful  plaintiff  as  a  "necessary  concomitant 
of  allowing  the  stockholder's  derivative  suit,  which  is  vital  to  the  ex- 
posure and  redress  of  corporate  abuse. "°^ 

Perhaps  as  important  as  Hornstein's  definition  of  the  situation  was 
his  ability  to  label  the  formulated  remedy.  In  describing  the  process 
by  which  the  shifting  of  fees  would  facilitate  stockholder's  suits,  thereby 
promoting  fair  conduct  throughout  the  corpoi"ate  world,  Hornstein  hit 
upon  the  term  "legal"  or  "corporate  therapeutics."^^  The  term  had 
the  advantage  of  bringing  to  mind  a  positive  process  image  of  the 
function  of  increasing  law  enforcement  by  shifting  the  fee  burden. 

In  accepting  the  rulings  of  Abrams  and  Bosch,  together  with  the 
Hornstein  terminology,  the  Mills  Court  legitimized  a  stockholder's  suit 
fee  exception  based  solely  on  law  enforcement  policy  considerations.^^ 
The  Court  was  concerned  not  with  the  benefit  of  this  suit  to  these 
shareholders,  but  with  the  benefit  of  this  type  of  suit  to  the  public  in- 
terest: "[PJrivate  stockholders'  actions  of  this  sort  'involve  corporate 
therapeutics,'  and  furnish  a  benefit  to  all  shareholders  by  providing  an 
important  means  of  enforcement  of  the  proxy  statute. "'°  Reimburse- 
ment for  attorney's  fees  is  a  means  of  enforcing  the  law.  In  short,  the 
Court  granted  an  award  for  acting  as  a  private  attorney  general.  More- 
over, the  Court  stated  its  basic  principle  in  terms  not  limited  to  stock- 
holder's suits,  authorizing  the  shifting  of  fees  in  all  cases  "where  a 
plaintiff  has  successfully  maintained  a  suit,  usually  on  behalf  of  a  class, 

65  Hornstein,  Legal  Therapeutics — The  "Salvage"  Factor  in  Counsel  Fee  Awards,  69 
Harv.  L.  Rev.  658  (1956). 

66  Hornstein,  supra  note  56,  at  791. 

67  Id.  at  816. 

68  Hornstein,  supra  note  65. 

69  This  is  the  narrow  holding  of  the  court:  "[PJetitioners,  who  have  established  a  viola- 
tion of  the  securities  laws  by  their  corporation  and  its  officials,  should  be  reimbursed  by 
the  corporation  or  its  sunivor  for  the  costs  of  establishing  the  violation."  396  U.S.  at 
389-90.  This  narrow  holding  was  responsive  to  the  amicus  curiae  brief  of  the  United 
States  which  in  originally  raising  the  issue  had  asserted  that  in  cases  which  involve  "corpo- 
rate therapeutics"  the  absence  of  express  statutory  authorization  should  be  no  bar  to  fee 
granting.  Brief  for  the  United  States  as  Amicus  Curiae  at  21. 

TO  396  U.S.  at  396.  A  further  indication  that  the  benefit  language  acts  as  little  more 
than  a  facade  for  societal  policy  imperatives  is  the  criterion  delineated  in  the  Mills  fact 
situation  where  the  reference  point  is  not  the  corporate  defendant  but  the  Congiess.  "fTJhe 
stress  placed  by  Congiess  on  the  importance  of  fair  and  informed  corporate  suffrage  leads 
to  the  conclusion  that,  in  vindicating  the  statutory  policy,  petitioners  have  rendered  a 
substantial  service  to  the  corporation  and  its  shareholders."  Id. 


1409 


328  The  University  of  Chicago  Law  Review  [Vol.  38:316 

that  benefits  a  group  of  others  in  the  same  manner  as  himself."'^  In 
thus  broadening  the  concept  of  benefit  as  Kell  as  its  area  of  applica- 
tion, the  Court  introduced  the  potential  for  radical  changes  in  the 
traditional  fee  doctrine. 

III.     Implications  of  the  Mills  Doctrine 

It  is  impossible  to  predict  whether  the  courts  will  take  full  advantage 
of  the  opportunities  implicit  in  the  Mills  language.  At  the  very  least, 
the  opinion  should  resolve  the  ambiguities  created  by  the  parallel 
existence  of  Fleischmaiin  and  Piggie  Park.  Mills  may  properly  be  viewed 
as  an  extension  of  the  policy  initiated  in  Piggie  Park.  Both  cases  dis- 
regarded the  traditional  but  unsatisfactory  punishment  rationale,  and 
in  its  place  established  the  outlines  of  a  positive  theory  of  fee  transfer. 
Whether  it  be  labeled  "private  attorney  general"  or  "benefit"  or  "legal 
therapeutics,"  the  moving  concept  is  the  same — whatever  the  theoretical 
disadvantages,  the  need  to  provide  the  individual  with  private  law  en- 
forcing power  makes  fee  shifting  a  practical  necessity. 

Mills  is  an  affirmation  of  the  pre-Fleischman7i  and  post-P iggie  Park 
fee  shifting  trend.  As  such  it  should  result  in  some  defrosting  of  the 
Fleischmaiin  chill  and  in  a  resumption  in  the  expansion  of  fee  transfer 
within  the  traditional  exceptions.  The  Mills  doctrine  provides  a  coun- 
ter-pole to  the  traditional  anti-fee-shifting  dogma  and  thereby  provides 
the  theoretical  substructure  so  evidently  lacking  in  the  trademark 
cases.'^2  In  this  context  the  "benefit"  and  "therapeutics"  language  which 
for  so  long  animated  the  stockholder's  development  can  be  expected  to 
be  equally  effective  in  other  areas.  Moreover,  the  courts  now  have  the 
opportunity  to  de-emphasize  the  old  process  of  scrutinizing  each  factual 
situation  for  the  elements  of  "bad  faith"  necessary  to  trigger  fee  trans- 
fer under  the  old  punishment  rationale.^^  Now  the  dominant  element 
in  the  decision-making  process  may  be  the  emergence  of  a  consensus 
as  to  the  societal  benefits  of  encouraging  private  law  enforcement.  This 
shift  in  analytical  perspective  from  the  variables  of  a  given  factual 
situation  to  the  constant  of  a  public  policy  consensus  may  have  an 


71  396  U.S.  at  392.  According  to  the  Court,  the  law  has  developed  such  that  fees  may 
be  shifted  "where  the  litigation  has  conferred  a  substantial  benefit  on  the  members  of 
an  ascertainable  class,  and  where  the  court's  jurisdiction  over  the  subject  matter  of  the 
suit  makes  possible  an  award  that  will  operate  to  spread  the  costs  proportionately  among 
them."  396  U.S.  at  393-94. 

72  See  generally  Maier  Brewing  Co.  v.  Fleischmann  Distilling  Corp.,  359  F.2d  156  (9th 
Cir.  1966). 

73  See  Hartford  Nat'l  Bank  &  Trust  Co.  v.  E.F.  Drew  &  Co.,  188  F.  Supp.  353.  363 
n.52  (D.  Del.  1960),  stating:  "The  cases  on  allowance  of  attorneys  fees  could  be  multiplied 
by  the  hundreds  both  plus  and  minus  depending  on  the  facts  of  each  case." 
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effect  tantamount  to  the  Piggie  Park  language — making  future  discre- 
tionary fee  shifting  ordinary. 

The  broader  impact  of  Mills  lies  in  its  "benefit"  language  augmented 
by  the  simultaneous  adoption  of  the  supportive  therapeutics  principle. 
"Legal  therapeutics"  is  essentially  a  restatement  of  the  deterrence  theory 
with  the  emphasis  switched  from  public  to  private  action.'^*  It  confronts 
the  problem  of  prohibitively  high  litigation  costs,  and  as  such  need  not 
be  limited  to  corporate  finance  or  stockholder's  suits.  Hornstein's  cor- 
porate world  is  nothing  but  a  microcosm  of  the  society-wide  effects  of 
the  traditional  rule,  and  if  successful  litigation  to  enforce  the  law 
makes  for  a  better  corporate  world,  it  also  makes  for  a  world  of  viable 
civil  rights,  more  consumer  protection  and  less  air  pollution.'^^  The  fol- 
lowing examples  illustrate  the  potential  impact  of  a  positive  Mills 
development. 

Actions  challenging  administrative  decisions  provide  a  primary  pro- 
tection against  feeble  law  enforcement  of  pollution  laws,  and  both 
courts  and  legislatures  have  moved  to  strengthen  that  protection.  Pre- 
viously restrictive  rules  on  standing  to  sue  have  been  broadened"^  and 
the  National  Environmental  Policy  Act  of  1969'^^  has  given  new  scope 
to  the  power  of  judicial  review.  However,  the  cost  of  litigation  has 
chilled  private  challenges  to  administrative  decision: 

The  trial  may  be  lengthy  and  complex.  Its  conduct  is  a  difficult 
burden  for  the  attorneys  having  the  burden  of  proof  assigned 
to  them  by  the  substantial  evidence — rational-basis  rule,  and 

"4  "They  are  therapeutic,  helping  to  maintain  the  health  of  our  corporate  system.  In 
hundreds  of  suits  which  would  not  have  been  instituted  without  the  allure  of  generous 
compensation,  a  miscarriage  of  justice  has  been  prevented.  At  the  same  time  the  record 
of  litigated  cases  is  prophylactic — a  deterrent  to  future  wrongdoing.  Every  successful  suit 
duly  rewarded  encourages  other  suits  to  redress  misconduct  and  by  the  same  token  dis- 
courages misconduct  which  would  occasion  suit."  Hornstein,  supra  note  65,  at  663. 

75  It  must  be  recognized,  however,  that  the  actual  response  to  a  fee  incentive  may  vary 
tremendously  because  of  factors  outside  the  control  of  the  courts.  Attorney's  fees  are 
often  not  the  only  deterrent  to  increased  private  law  enforcement.  Where,  as  in  civil 
rights,  the  gap  between  the  present  crisis  and  full  protection  is  a  result  of  lack  of  trust, 
fear,  ignorance  and  the  political  distastefulness  of  civil  rights  suits,  as  well  as  the  fee 
system,  a  change  in  the  fee  allocation  alone  can  be  expected  to  have  a  minimal  effect. 
See  V.  Countryman,  The  Lawyer  in  Modern  Society  pt.  VI,  at  81-126  (1962). 

"C  See  Scenic  Hudson  Preservation  Conference  v.  Federal  Power  Comm'n,  354  F.2d  608 
(2d  Cir.  1965).  One  commentator  noted  that  this  case  could  result  in  environmental  action 
groups  becoming  the  "vanguard  of  an  assault  on  environmental  pollution  through  the 
courts."  Esposito,  Air  and  Water  Pollution:  What  To  Do  While  Waiting  for  Washington, 
5  Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev.  32,  36  (1970). 

77  83  Stat.  852  (1970).  The  act  provides  a  more  thoroughgoing  process,  and  an  expanded 
concept  of  the  kinds  of  data  and  expertise  relevant  to  an  evaluation  of  an  administrative 
decision.  Sivc,  Some  Thoughts  of  an  Environmental  Lawyer  in  the  Wilderness  of  Ad- 
ministrative Law.  70  CoLUM.  L.  Rev.  612,  649-50  (1970). 
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who  are  not  compensated  at  all,  or  compensated  at  a  small 
fraction  of  the  amounts  to  which  they  me  ordinarily  entitled.''^ 

This  kind  of  suit  offers  an  excellent  opportunity  for  an  expansive 
Mills  effect.  It  comes  to  the  court  fused  with  the  clear  public  policy 
imperatives  of  a  statutory  regulation.  In  addition,  the  relationship  of 
the  parties  is  reflective  of  the  Mills  factual  situation,  since  the  govern- 
ment may  be  said  to  stand  in  the  same  relation  to  the  citizen  as  the 
corporation  to  the  stockholder.  Forcing  the  government  to  pay  fees  is  a 
method  of  spreading  the  burden  of  enforcement  among  all  the  tax- 
payers, who  are  the  beneficiaries  of  that  enforcement.  Such  a  result 
falls  easily  within  the  Mills  language  of  benefit  "on  the  members  of  an 
ascertainable  class,"'^  and  an  award  "that  will  operate  to  spread  the 
costs  proportionately  among  them."*° 

Mills  may  similarly  facilitate  private  actions  directly  against  the  vio- 
lating party.  This  is  particularly  true  in  those  areas  such  as  consumer 
protection  and  pollution  control  where  injunctive  relief  against  the 
violator  emerges  as  the  most  effective,  if  not  the  only,  relief  available. ^^ 
Prior  to  Mills  the  private  suit  for  injunctive  relief  was  less  than  a  prac- 
tical option;  plaintiffs  needed  large  damage  awards  from  which  the  con- 
tingent fee  device  could  generate  legal  fee  payments.  One  commentator 
noted  that  the  environmental  lawyer  faces  the  same  kind  of  mammoth 
defendant  as  the  stockholder's  attorney,  yet  he  lacks  the  fee-shifting  ad- 
vantages traditional  in  the  stockholder's  suit.^^  Likewise,  the  failure  of 
attorneys  to  realize  the  potential  of  the  injunctive  remedy  in  consumer 
actions  has  been  linked  directly  to  the  fee  implications  of  by-passing  a 
damage  award. ^^ 

Although  the  plaintiff  and  defendant  in  the  private  injunctive  action 
may  lack  the  kind  of  formal  relationship  between  the  plaintiff  and 
nominal  defendant  in  Mills,  the  same  policy  considerations  underlie 
both  cases — the  importance  of  the  therapeutic  benefit  derived  from 
statutory  enforcement.  Moreover,  the  effective  support  of  private  at- 
torneys general  would  seem  to  mandate  a  judicial  focus  on  the  reception 

78  Sive,  supra  note  77,  at  619. 

79  396  U.S.  at  394. 

80  Id. 

81  Its  flexible  enforcement  powers  acting  directly  on  the  person  of  the  defendant  make 
it  appropriate  in  preventing  continuing  violations.  Stans,  The  Consumer  Class  Action — 
Part  I:  Considerations  of  Equity,  49  B.U.L.  Rev.  211,  213  (1969).  In  addition,  in  pollution 
cases  injunctive  relief  avoids  the  complex  problem  of  allocating  damages  among  a  multi- 
tude of  polluters.  Note,  Private  Remedies  for  Water  Pollution,  70  Colum.  L.  Rev.  735, 
747  (1970). 

82  Sive,  supra  note  77,  at  618. 

83  Starrs,  supra  note  81,  at  212. 
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of  the  recognized  and  costly  "benefit"  rather  than  on  the  formal  rela- 
tionship between  the  parties. 

Such  an  approach  would  make  a  whole  range  of  injunctive,  law- 
enforcing  suits  practical,  irrespective  of  the  absence  of  a  damage  award. 
That  focus  would  in  addition  support  the  creation  of  a  fee  incentive 
which  can  be  of  significant  value  even  where  a  damage  award  is  autho- 
rized. For  example,  sections  1983,8*  1985,85  and  198686  of  the  Civil 
Rights  Act  authorize  civil  actions  for  damages.  The  courts  have  utilized 
these  statutes  to  protect  such  varied  freedoms  as  freedom  of  assembly," 
freedom  from  unreasonable  search,^^  and  protection  from  batteries  com- 
mitted incident  to  an  arrest  or  imprisonment. 8"  Yet  here  too  the  in- 
sufficiency of  the  potential  award  has  resulted  in  circumscribed  use  of 
the  authorized  suits.^° 

Moreover,  the  potential  for  a  Mills  impact  goes  beyond  those  stat- 
utes explicitly  authorizing  a  private  right  of  action.  Where  a  statutory 
scheme  does  not  admit  of  a  private  right,  the  courts  are  increasingly 
willing  to  imply  such  an  action.  For  example,  although  the  Voting 
Rights  Act  of  1965  is  silent  as  to  actions  other  than  those  initiated  by 
the  Attorney  General,"^  the  Supreme  Court  did  not  hesitate  to  find 
an  implied  private  right  of  action  in  the  landmark  case  of  Allen  v. 
Board  of  Elections.^^  Indeed,  Mills  itself  involved  such  an  implied 
right  of  action. 

Moreover,  the  benefit  rationale  carried  to  its  logical  extreme  cannot 
be  limited  to  actions  tied  to  concrete  expressions  of  legislative  intent. 
If  law  enforcement  is  the  acknowledged  benefit,  there  is  little  reason 
to  view  the  law  of  contracts  as  being  of  any  less  importance  than  the 
Securities  Exchange  Act  of  1934.  Yet  such  a  broad  application  of  Mills 
would  represent  a  complete  reversal  of  the  traditional  fee  system. 

Of  course  the  courts  may  ignore  the  logic  of  the  "benefit"  language; 
there  are  numerous  ways  in  which  the  courts  may  limit  Mills.  First, 
the  case  may  be  confined  to  its  facts  in  the  same  manner  that  the  Su- 
preme Court  in  Mills  distinguished  Fleischmann — discriminating  be- 

84  42  U.S.C.  §  1983  (1964). 

85  42  U.S.C.  §  1985  (1964). 

86  42  U.S.C.  §  1986  (1964). 

87  Hague  V.  CIO,  307  U.S.  496  (1939). 

88  Lucero  v.  Donovan,  354  F.2d  16  (9th  Cir.  1965). 

89  Marland  v.  Heyse,  315  F.2cl  312  (10th  Cir.  1963). 

80  Note,  Civil  Actions  for  Damages  Under  the  Federal  Civil  Rights  Statutes,  45  Texas 
L.  Rev.  1015,  1035  (1967). 

91  42  U.S.C.  §§  1973j(d)-(e)  (Supp.  I,  1965). 

92  393  U.S.  544  (1969),  stating  at  556:  "The  achievement  of  the  Act's  laudable  goals 
could  be  severely  hampered,  however,  if  each  citizen  were  required  to  depend  solely  on 
litigation  instituted  at  the  discretion  of  the  Attorney  General." 
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tween  statutes  on  the  basis  of  the  specificity  of  remedies  contained 
therein.  Arguments  limiting  Mills  to  a  ii;irrow  factual  situation  gain 
weight  from  the  particular  statutory  context  in  which  Mills  arose.  The 
Securities  Exchange  Act  explicitly  permits  private  rights  of  action  in 
three  sections— IS,''^  9(e),9^  and  lG(b),»^  Of  those  three  the  first  two 
specifically  authorize  fee  shifting,  but  16(b)  is  silent  on  that  question. 
However,  in  S7nolowe  v.  Delendo,-'*^  the  successful  16(b)  plaintiff  was 
permitted  to  recover  attorney's  fees  on  the  basis  of  the  traditional  fund 
exception.  One  analysis  of  Smolowe  argues  that  it  simply  brought  in- 
ternal symmetry  to  the  act  by  permitting  fee  shifting  in  all  private 
actions  including  16(b).  In  this  perspective,  Mills  signifies  nothing  more 
than  the  completion  of  the  cycle  by  providing  fee  transfer  for  the  newly 
implied  private  action  under  section  14(a).  Such  an  analysis  would  limit 
a  Mills  application  to  those  statutory  schemes  where  a  similar  symmetry 
argument  could  be  made.  However,  nothing  in  the  language  gives  sup- 
port to  so  restrictive  an  analysis,  and  one  may  suppose  that  if  the  Court 
was  attempting  to  establish  such  a  meticulous  symmetiy,  it  would  have 
left  something  in  the  language  to  indicate  that  intent.  Indeed,  such  a 
narrow  interpretation  would  be  entirely  inconsistent  with  the  broad 
tenor  of  the  opinion. 

Second,  the  "benefit"  language  is  open  to  various  technical  interpre- 
tations. Mills  ties  the  benefit  to  "corporate  therapeutics,"'*^  and  "the 
stress  placed  by  Congiess  on  the  importance  of  fair  and  informed 
corporate  suffrage. "^^  The  Supreme  Court  looked  neither  to  the  actual 
effect  on  the  specific  corporation  nor  to  the  motives  of  the  plaintiffs. 
Placing  judicial  emphasis  on  either  of  these  two  criteria  could  produce 
radically  different  results  under  the  same  rule.  Scrutinizing  the  inten- 
tions of  the  plaintiffs  would  undoubtedly  uncover  some  private  motive 
for  the  suit  in  almost  every  case,  and  examining  the  concrete  effects  on 
the  particular  corporation  might  rule  out  "minor"  benefits  such  as 
temporary  injunctions.  Such  a  result  clearly  would  contravene  the  core 
of  the  Mills  process,  whereby  fees  were  shifted  without  regard  to  the 
eventual  remedy.  However,  emphasis  on  these  factors  is  a  real  pos- 
sibility, not  to  be  lightly  dismissed. 

The  recent  case  of  Yablonski  v.  United  Mine  Workers  of  America^^ 

83  15  U.S.C.  §  78r(a)  (1964). 

94  15  U.S.C.  §  78i(e)  (1964). 

95  15  U.S.C.  §  78p(b)  (1964). 

88  136  F.2d  231   (2d  Cir.  1943),  cert,  denied.  320  U.S.  751   (1943).  Here  the  successful 
16(b)  plaintiff  recovered  over  §18,000  for  the  corporation. 

97  396  U.S.  at  396. 

98  Id. 

99  4  CCH  Lab.  L.  Rep.  f  10,996.  at  19,202  (D.D.C.  1970),  appeal  docketed.  Nos.  24,560. 
24,561.  24,562,  24,563  (D.C.  Cir.  Aug.  20,  1970). 
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is  an  unfortunate  example  of  the  potential  impact  of  such  limitations. 
The  case  was  brought  under  provisions  of  the  Labor  Management  Re- 
porting and  Disclosure  Act  of  1959^°°  which  are  silent  as  to  attorney's 
fees.  Two  other  sections  of  the  same  act  explicitly  provide  for  fee 
shifting.^^i  Ignoring  the  broad  policy  arguments  behind  the  Mills  deci- 
sion, the  district  court  decided  this  case  on  a  specificity-of-remedies  test. 
Noting  the  "degree  of  similarity  in  the  specificity  of  remedies  between 
the  LMRDA  and  the  Lanham  Act,"^"^-  the  court  found  the  case  to  be 
governed  by  Fleischmann.  As  to  the  benefit  criterion  the  court  held 
that  it  was  not  satisfied  that  the  suits  "were  intended  to  or  did  benefit 
the  union  except  in  the  most  indirect  and  theoretical  way."^°^ 

Aside  from  these  potential,  technical  limitations,  substantive  ques- 
tions of  interpreting  the  actual  nature  of  the  fee  transfer  effected  in 
Mills  may  arise.  Mills  held  that  the  benefited  class  must  pay  the  fees 
of  the  plaintiff  whose  suit  had  created  the  benefit.  Yet  this  rationale 
was  enunciated  in  the  context  of  a  stockholders'  suit  which,  in  a  formal 
sense,  was  the  action  of  a  few  stockholders  on  behalf  of  all  the  others. 
It  might  be  argued  that  there  was  no  real  shifting  of  the  burden  of  fees 
from  plaintiff  to  defendant.  The  corporate  defendant  is  made  to  pay 
merely  as  a  means  of  distributing  costs  among  the  "true  plaintiffs" — 
that  is,  the  stockholders  on  whose  behalf  the  suit  was  brought.  As  stated 
in  Mills: 

To  award  attorneys'  fees  in  such  a  suit  to  a  plaintiff  who  has 
succeeded  in  establishing  a  cause  of  action  is  not  to  saddle  the 
unsuccessful  party  with  the  expenses  but  to  impose  them  on 
the  class  that  has  benefited  from  them  and  that  would  have 
had  to  pay  them  had  it  brought  the  suit,^°'* 

However,  unless  one  is  willing  to  torture  the  concept  of  identity  of 
interest,  the  assertion  that  Mills  does  not  involve  true  fee  shifting  fails 
to  make  sense  in  light  of  the  fact  situation.  Here  over  fifty  per  cent  of 
the  stockholders  were  opposed  to  enforcement  of  the  Securities  Ex- 
change Act  regulations.  Where  a  majority  of  the  stockholders  has  an 
interest  opposed  to  the  litigation,  the  payment  of  fees  by  the  corpora- 
tion represents  true  fee  transfer. 

The  possibility  of  imposing  a  general  policy  limitation  on  Mills 
seems  difficult.  The  entire  benefit  concept  implies  a  judgment  that  the 
advantages  that  fee  shifting  produces  by  encouraging  private  actions 

100  29  U.S.C.  §§  481(c),  529,  481(g)  (1964). 

101  Id.  §§  501(b).  431(c)  (1964). 

102  4  CCH  Lab.  L.  Rep.  ^  10,996,  at  19,205  (D.D.C.  1970). 

103  Id. 

104  396  U.S.  at  396-97. 
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outweigh  the  disadvantages  of  possible  nuisance  suits.  Yet,  in  certain 
areas,  the  potential  benefit  to  the  public  interest  may  be  overshadowed 
by  the  possible  negative  impact  of  actions  brought  to  remedy  merely 
technical  violations.  This  is  especially  true  insofar  as  Mills  alters  the 
previous  practice  of  proportioning  attorney's  fees  in  direct  relationship 
to  the  financial  award.^*'^  No  test  -which  would  successfully  resolve  such 
a  conflict  can  exist  consistently  with  the  Mills  rationale,  where  concrete 
tests  based  on  economic  benefit  were  discarded  in  favor  of  a  focus  on 
"the  stress  placed  by  Congress  on  the  importance  of  fair  and  informed 
corporate  suffrage. "^°^  Since  there  is  no  reason  to  assume  that  Congress 
felt  more  strongly  about  the  securities  laws  than  about  the  civil  rights 
laws,  the  consumer  protection  laws,  or  indeed  any  other  legislation, 
the  content  of  the  Mills  benefit  test  may  be  that  the  very  existence  of 
legislation  evidences  the  beneficial  effect  of  its  own  enforcement.  How- 
ever, to  certify  every  enforcement  of  legislation  as  beneficial  may  be  to 
invite  an  increase  in  suits  whose  chief  motivation  is  their  nuisance 
value. 

Parallels  drawn  from  equitable  fee  shifting  under  section  16(b)  of 
the  Securities  Exchange  Act^^^  indicate  that  fees  may  be  shifted  even 
where  no  actual  litigation  has  taken  place.  Although  fee  transfer  in 
16(b)  takes  place  under  the  traditional  fund  rationale,  the  courts  still 

105  See  Hornstein,  supra  note  65,  at  663-64,  arguing  that  a  salvage  analogy  is  and 
should  be  the  principle  followed  in  awarding  attorney's  fees  in  stockholder's  suits. 

106  396  U.S.  at  396.  While  the  maintenance  of  a  direct  relationship  between  financial 
benefit  and  fee  award  obviates  the  problem  of  nuisance  suits,  it  implies  significant  limita- 
tions on  its  efficacy  as  a  general  principle  of  fee  transfer.  Where  the  amounts  involved  are 
small,  the  fee  award  will  come  nowhere  near  the  actual  costs  of  retaining  counsel.  To 
the  extent  that  Mills  may  herald  the  dissociation  of  the  fee  award  from  the  dollar  amount 
of  the  damages,  it  may  breathe  new  life  into  consumer  actions,  for  instance,  where  charac- 
teristically the  amounts  involved  are  not  large. 

107  15  U.S.C.  §  78p(b)  (1964): 

For  the  purpose  of  preventing  the  unfair  use  of  information  which  may  have 
been  obtained  by  such  beneficial  owner,  director,  or  officer  by  reason  of  his  rela- 
tionship to  the  issuer,  any  profit  realized  by  him  from  any  purchase  and  sale, 
or  any  sale  and  purchase,  of  any  equity  security  of  such  issuer  (other  than  an 
exempted  security)  within  any  period  of  less  than  six  months,  unless  such  security 
was  acquired  in  good  faith  in  connection  with  a  debt  previously  contracted,  shall 
inure  to  and  be  recoverable  by  the  issuer,  irrespective  of  any  intention  on  the 
part  of  such  beneficial  owner,  director,  or  officer  in  entering  into  such  transaction 
of  holding  the  security  purchased  or  of  not  repurchasing  the  security  sold  for 
a  period  exceeding  six  months.  Suit  to  recover  such  profit  may  be  instituted  at 
law  or  in  equity  in  any  court  of  competent  jurisdiction  by  the  issuer,  or  by 
the  owner  of  any  security  of  the  issuer  in  the  name  and  in  behalf  of  the  issuer 
if  the  issuer  shall  fail  or  refuse  to  bring  such  suit  within  sixty  days  after  request 
or  shall  fail  diligently  to  prosecute  the  same  thereafter;  but  no  such  suit  shall 
be  brought  more  than  two  years  after  the  date  such  profit  was  realized.  This 
subsection  shall  not  be  construed  to  cover  any  transaction  where  such  bene- 
ficial owner  was  not  such  both  at  the  time  of  the  purchase  and  sale,  or  the  sale 
and  purchase,  of  the  security  involved,  or  any  transaction  or  transactions  which 
the  Commission  by  rules  and  regulations  may  exempt  as  not  comprehended  within 
the  purpose  of  this  subsection. 

24-625   O  -  74  -  41 
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have  had  difficulty  defining  its  boundaries.  For  example,  awards  of  at- 
torney's fees  have  been  made  where  the  stockholder's  efforts  have  caused 
the  insider  to  pay  up  without  the  institution  of  an  action. 

If  the  objective  is  the  recovery  by  the  corporation  of  unlawful 
profits,  would  it  be  reasonable  to  say  that  a  stockholder  shall 
be  entitled  to  all  his  expenses  if  he  needs  to  bring  suit,  but  he 
shall  be  denied  reimbursement  where  the  same  benefit  to  the 
corporation  has  resulted  without  the  necessity  of  legal  proceed- 
ings but  at  less  expense?  That  would  be  penalizing  efficiency 
and  expediency.^''^ 

More  recent  opinions  have  qualified  the  right  to  award  fees  indepen- 
dent of  an  actual  court  action.  In  Blau  v.  Rayette-Faherge,  Inc.,^°^  the 
Second  Circuit  attempted  to  find  a  "middle  ground"  between  complete 
denial  of  fees  and  automatic  shifting  which  would  encourage  attorneys 
to  attempt  to  find  a  cause  of  action  before  the  corporation  does. 

Reimbursement  for  information  leading  to  corporate  recov- 
ery will  be  allowed  only  if  the  corporation  has  done  nothing 
for  a  substantial  period  of  time  after  the  suspect  transactions 
and  its  inaction  is  likely  to  continue. ^^"^ 

Clearly  fee  shifting  under  14(a)  may  give  rise  to  the  same  kind  of  pre- 
litigation  fee  demands  inspired  by  the  16(b)  development,  resulting  in 
the  same  tenuous  and  difficult  efforts  to  find  a  viable  middle  ground. 

In  the  corporate  context,  the  prospect  of  fee  shifting  after  long  liti- 
gation about  technical  violations,  or  an  abundance  of  pre-litigation  fee 
transfer  demands,  may  tip  the  burden  too  far  against  the  corporation 
and  result  in  an  increasingly  timid  corporate  directorship.  A  negative 
experience  in  the  corporate  sector  can  be  expected  to  cancel  any  poten- 
tial for  an  expansion  of  the  Mills  principle.  On  balance,  it  is  possible 
that  the  courts  may  discover  that  the  nuisance  value  of  Mills  may  out- 
weigh the  enforcement  benefits.  The  nuisance  potential  may  become 
particularly  acute  if  Mills  is  not  expanded  to  include  the  successful  de- 
fendant as  well  as  the  successful  plaintiff,  but  authority  for  such  an 
expansion  is  hard  to  find  in  the  Mills  opinion.  The  imperatives  of  en- 
couraging private  law  enforcement  do  not  mandate  shifting  the  fee 
burden  from  the  successful  defendant.  Indeed,  such  a  result  might  act 


108  Dottenheira  v.  Emerson  Elcc.  Mfg.  Co.,  77  F.  Supp.  306  (E.D.N.Y.  1947).  See  also 
Globus,  Inc.  V.  JarofT.  279  F.  Supp.  807  (S.D.N.Y.  1968);  Henss  v.  Schneider,  132  F.  Supp. 
60  (S.D.N.Y.  1955);  and  L.  Loss,  Securities  Regulation  1054  (2d  ed.  1962)  noting,  "This 
view,  it  is  understood,  has  been  consistently  followed  in  a  number  of  unreported  in- 
stances. It  is  certainly  sound,  given  the  present  statutory  scheme." 

109  389  F.2d  469  (2d  Cir.  1968). 

110  Id.  at  473. 
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to  chill  the  private  enforcement  potentials  ihat  Mills  attempts  to  real- 
ize. Yet  to  reserve  the  advantages  of  fee  shitting  to  plaintiffs  alone  may 
not  only  offend  a  court's  refined  sense  of  mutuality,  but  may  result  in 
an  overburdening  of  a  legal  system  already  threatened  with  congestive 
breakdown. 

IV.    Conclusion 

Mills  did  not  intend  to  restructure  the  entire  fee  system.  It  was 
an  attempt  to  reconcile  an  outmoded  fee  process  with  what  the  Court 
recognized  as  the  compelling  policy  considerations  of  a  new  era.  Ex- 
plicit authorization  to  shift  fees  from  successful  defendants  or  even 
from  all  successful  plaintiffs  was  not  even  considered.  Yet  the  logic  of 
the  case  provides  no  limitations,  the  principles  evoked  are  without 
bounds,  and  the  language  chosen  lends  itself  easily  to  the  most  expan- 
sive development.  Logically,  one  of  two  things  must  happen:  either 
judicial  discretion  to  grant  fees  on  policy  grounds  will  result  in  uni- 
versal fee  shifting  from  the  successful  party,  or  the  courts  will  withdraw 
to  the  traditional  position,  denying  any  fee  transfer  without  specific 
statutory  authorization.  Mills  represents  an  uneasy  half-way  house  be- 
tween these  two  extremes. 
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ATTORNEY'S  FEES  IN  PUBLIC  INTEREST 

LITIGATION 

PETER  MJSSBAUM* 

Recent  years  have  seen  a  steady  growth  hi  public  interest  litiga- 
tion. This  expansion,  however,  and  its  attendant  social  benefits,  have 
been  severely  restricted  by  the  high  costs  of  public  interest  lawsuits, 
particularly  attorney's  fees.  After  discussing  the  impoi-tance  of 
awarding  counsel  costs  in  such  suits,  Mr.  Nussbaum  examines  three 
categories  of  cases  in  which  fees  have  traditionally  been  granted,  and 
then  traces  a  development  in  the  Supreme  Court  and  the  lower 
federal  courts  toward  awardijig  fees  to  plaintiffs  who  help  to  effec- 
tuate important  social  policies  by  securing  benefits  which  inure  to  a 
class  or  group  they  represent.  He  concludes  by  arguing  that  unless 
there  is  a  specific  statutory  prohibition,  courts  should  grant  counsel 
costs  as  a  matter  of  course  to  successful  plaintiffs  who  have  acted  to 
vindicate  the  public  interest. 


Introduction 

IX  recent  years,  we  have  witnessed  the  expansion  of  what  is 
widely  referred  to  as  "pubhc  interest  litigation.-'^  Putting  aside 
for  the  moment  any  attempt  to  arrive  at  a  precise  definition  of  the 
term  "public  interest,"  it  is  apparent  that  the  increase  in  such 
litigation  is  attributable  to  several  factors.  Foremost,  perhaps,  is 
the  growing  complexity  of  our  society.  It  is  no  longer  possible  to 
govern  through  town  meetings,  and  the  legislative  process  seems 
fraught  with  interminable  delays."  The  result,  as  Justice  Douglas 
has  noted,  is  that  the  judiciary  "is  often  the  one  and  only  place 
where  effective  relief  can  be  obtained."^ 


*  Member  of  the  New  York  and  California  Bars.  B.S.,  1963,  Cornell  Univer- 
sity; LL.B.,  1966,  Harvard  University.  The  author  wishes  to  express  his  apprecia- 
tion, for  his  valuable  assistance  in  the  preparation  of  this  article,  to  Peter  E. 
Sitkin,  Professor  of  Law,  Hastings  College  of  Law,  and  Lecturer  of  Law  at  Boalt 
Hall,  University  of  California  at  Berkeley. 

1  See  ABA  Section  on  Individual  Rights  and  Responsibilities,  The  Private  Law 
Firm  and  Pro  Bono  Publico  Programs:  A  Responsive  Merger  (1971);  Cahn  & 
Cahn,  Power  to  the  People  or  the  Profession? — The  Public  Interest  in  Public  In- 
terest Law,  79  Yale  L.J.  1005  (1970);  Halpern  &  Cunningham,  Reflections  on  the 
New  Public  Interest  Law:  Theory  and  Practice  at  the  Center  for  Law  and  Social 
Policy,  59  Geo.  L.J.  1095  (1971). 

-  The  present  inability  of  the  United  States  Congress  to  pass  a  welfare  reform 
law  illustrates  the  interminable  delays  that  are  present  even  when  everyone  con- 
cedes the  need  for  new  legislation. 

•■'  Flasl   v.   Cohen,  ,^92   U.S.   83,    111    (1968)    (Douglas,   J.,  concurring).   When 


1419 


302  AEIV  YORK  UMVERSITV  LAW  REVIEW  [Vol.  48:301 

It  is  not  surprising,  therefore,  that  the  civil  rights  movement, 
which  itself  sprang  to  life  after  the  historic  court  victory  in  Brown 
V.  Board  of  Education,^  placed  such  heavy  reliance  upon  litigation. 
Thousands  of  lawyers  and  students  from  around  the  country  con- 
verged on  the  South  and,  together  with  attorneys  from  civil  rights 
organizations,  filed  countless  lawsuits  challenging  myriad  forms 
of  racial  segregation. 

In  addition  to  the  judicial  victories  it  won,  the  civil  rights 
movem.ent  was  also  instrumental  in  persuading  Congress  to  pass 
the  various  Civil  Rights  Acts  of  the  1960's.  Those  statutes,  deal- 
ing with  discrimination  in  voting,  housing,  public  accommodations 
and  employment,  created  federally  protected  rights  and  corre- 
sponding remedies  for  their  enforcement;  and  much  of  the  recent 
public  interest  litigation  has  been  based  on  those  statutes. 

Another  factor  responsible  for  the  growing  volume  of  litiga- 
tion involving  public  interest  issues  is  the  liberalization  and  ex- 
pansion by  the  courts  of  the  concept  of  standing.'"  Private  citizens 
now  have  greater  access  to  the  judicial  system  to  challenge  gov- 
ernmental action,  and  changes  in  the  rules  governing  class  actions 
allow^  such  challenges  to  be  raised  by  individual  plaintiffs  on  be- 
half of  large  groups." 

Finally,  public  interest  litigation  is  being  spurred  by  changes 
in  law  school  curricula,'  by  the  creation  and  growth  of  legal  aid^ 

state  legislatures  failed  to  reapportion  themselves  to  reflect  change?  in  population, 
resort  to  the  courts  was  the  only  avenue  for  effective  relief.  See.  e.g..  Baker  v. 
Carr.  369  U.S.  1S6  (1962).  The  same  has  been  true  in  the  area  of  school  financing. 
Althougii  it  was  recognized  that  current  systems  of  financing  resulted  in  unequal 
educational  opportunities,  see  California  State  Dep't  of  Educ,  Recommendations 
on  Public  School  Support  (1967):  Coons.  Clune  &  Sugarman,  Educational  Oppor- 
tunity: -A.  Workable  Constitutional  Test  of  State  Financial  Structures,  57  Calif.  L. 
Rev.  305  (1969),  the  legislative  branches  failed  to  act,  and  litigation  became  ncccs- 
saiy.  See,  e.g.,  Robinson  v.  Cahill,  Civil  No.  A-53  (X.J.  Apr.  3,  1973);  Serrano 
v.  Priest,  5  Cal.  3d  584,  487  P.2d  1241,  96  Cal.  Rptr.  601  (1971).  But  see  San 
Antonio  Independent  School  Dist.  v.  Rodriguez,  41  U.S.L.W.  4407  (U.S.  Mar.  21, 
1973). 

4  347  U.S.  483   (1954). 

'''  See  text  accompanying  notes  141-42  infra. 

**  Rule  23  of  the  Federal  Rules  of  Civil  Procedure,  which  governs  class  actions, 
was  amended  in  1966.  For  a  discussion  of  the  changes  in  the  rule,  and  the  reasons 
for  those  changes,  see  Notes  of  the  .Advisory  Committee  on  Rules,  in  28  U.S.C.  at 
7765-68. 

"  See  Nader,  Law  Schools  and  Law  Firms,  54  Minn.  L.  Rev.  493,  497  (1970)  ; 
Riley,  The  Challenge  of  the  New  Lawyers:  Public  Interest  and  Private  Clients,  38 
Geo.  Wash.  L.  Rev.  547,  578  (1970). 

^  Originally,  the  legal  services  programs  were  funded  under  the  community 
action  provision  of  Title  U-.\  of  the  Economic  Opportunity  .Act  of  1964,  §S  201- 
11,  78  Stat.  516.  Today,  hnwcvev,  the  .\ct  specifically  provides  for  such  services. 
42  U.S.C.  §  2S09(a)(3)    (1970).  For  a  discussion  of  the  creation  and  early  growth 
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and  pro  bono  publico  programs,  and  by  the  formation  of  organiza- 
tions widely  referred  to  as  "public  interest  law  firms."''  Due  to 
these  developments,  idealistically  motivated  young  people  are  able 
to  take  courses  in  law  school  dealing  with  such  topics  as  con- 
sumer protection  or  rights  of  the  poor,  and  upon  graduation  to 
utilize  this  learning  to  litigate  important  public  issues. 

Although  public  interest  litigation  has  increased,  this  desir- 
able trend  is  hampered  and  threatened  by  financial  considerations. 
Because  public  interest  lawsuits  generally  involve  complex  and 
often  novel  issues  of  both  fact  and  law,  they  require  substantial 
preparation  and  expense.^^  At  the  same  time,  however,  the  suits 
frequently  seek  injunctive  rather  than  monetary  relief  and  are 
brought  on  behalf  of  clients  who  lack  financial  resources.  Thus, 
the  attorney  who  undertakes  such  litigation  can  anticipate  the 
expenditure  of  considerable  time  and  effort,  but  cannot  hope  to 
be  compensated  either  by  his  client  or  by  any  judgment  he  may 
win.  It  is  little  wonder,  therefore,  that  so  few  private  attorneys 
have  chosen  to  litigate  public  interest  issues.^ ^ 

Yet,  if  public  interest  litigation  is  to  increase  substantially, 
the  private  bar  must  become  more  involved.  Fortunately,  there 
has  been  a  significant  judicial  development  that  may  generate 
this  greater  participation.  It  is  the  increasingly  frequent  award  of 
attorney's  fees  to  the  successful  plaintiff  in  cases  involving  public 
interest  issues.  Since  the  expansion  of  public  interest  litigation 
may  well  be  contingent  on  the  award  of  attorney's  fees,  this  ar- 
ticle will  discuss  and  explore  this  important  development. ^- 


of  the  program,  see  Johnson,  The  O.E.O.  Legal  Services  Program,  14  Cath.  Lawyer 
99  (1968)  ;  Note,  Neighborhood  Law  Offices:  The  New  Wave  in  Legal  Services  tor 
the  Poor,  80  Harv.  L.  Rev.  805,  806  (1967).  The  number  of  Legal  .Services  attor- 
neys rose  to  1800  in  1972.  See  N.Y.  Times,  Feb.  2,  1972,  at  1,  cols.  2-3. 

^  See  Halpern  &  Cunningham,  supra  note  1 ;  notes  2i,  26  &  30  infra. 

1'*  Nearly  a  decade  ago,  it  was  estimated  that  the  cost  of  a  civil  rights  suit 
Involving  a  trial,  appeal  and  jictition  for  certiorari  was  $15,000  to  $18,000.  110 
Cong.  Rec.  6541  (1964)  (remarks  of  Senator  Humphrey).  The  costs  in  Broivn  v. 
Board  of  Education  were  over  .'?200,000.  Id. 

11  See  NAACP  v.  Button,  371  U.S.  415,  444  (1963);  Baird,  Charitable  De- 
ductions for  Pro  Bono  Publico  Professional  Services:  .An  Updated  Carrot  and  Stick 
Approach,  SO  Tex.  L.  Rev.  441,  441-42  (1972)  ;  Riley,  supra  note  7,  at  568. 

1-  The  award  of  attorney's  fees  in  public  interest  litigation  is  also  relevant  to 
the  broader  question  whether  this  country  should  revise  its  general  policy  of  not 
awarding  attorney's  fees  to  the  prevaiUng  party.  That  issue,  however,  is  beyond 
the  scope  of  this  article  and  has  already  received  wide  discussion.  See,  e.g.,  C. 
McCormick,  Damages  255-59  (1935);  Ehrenzweig,  Reimbursement  of  Counsel  Fees 
and  the  Great  Society.  54  Calif.  L.  Rev.  792  (1966)  [hereinafter  Ehrenzweig,  Re- 
imbursement]; Kuenzel.  The  Attorney's  Fee:  Why  Not  A  Cost  of  Litigation?,  49 
Iowa  L.  Rev.  75  (1963)  ;  Stoebuck,  Counsel  Fees  Included  in  Costs:  .A  Logical  De- 
veiopmenl.  38  U.  Colo.  L.  Rev.  202   (1065). 
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II 

The  Importance  of  Awarding  Attorney's  Fees  in 
Public  Interest  Litigation 

A.     Defining  "Public  Interest"  Litigation 

It  will  be  useful  at  the  outset  to  define  what  we  mean  by 
litigation  that  is  in  the  "public  interest."  In  a  sense,  of  course,  all 
lawsuits,  except  those  that  are  manufactured  or  totally  frivolous, 
are  in  the  public  interest  to  the  extent  that  society  benefits  by 
having  differences  resolved  by  the  rule  of  law  rather  than  by 
self-help.  But  obviously,  when  we  refer  to  "public  interest"  litiga- 
tion we  have  in  mind  only  a  fraction  of  the  controversies  that  are 
submitted  for  judicial  determination. 

As  with  any  definition,  the  attempt  to  define  "public  interest" 
litigation  is  beset  with  difficulties.  A  formulation  that  is  too  gen- 
eral is  of  no  value;  yet,  the  definition  must  be  broad  and  flexible 
so  as  to  be  meaningful  in  a  rapidly  changing  society.  Because  of 
these  difficulties  it  is  more  fruitful  and  useful  not  to  attempt  a 
precise  definition  of  "public  interest"  litigation,  but  instead  to 
identify  those  characteristics  that  are  common  to  lawsuits  which 
most  people  would  classify  as  in  the  public  interest. 

The  first  of  these  characteristics  is  that  the  issues  involved 
are  currently  regarded  as  being  of  extreme  importance.  Their 
significance  may  be  inferred  from  the  fact  that  the  issues,  such  as 
environmental  or  consumer  protection,  have  been  the  recent  sub- 
ject of  considerable  legislative  and  pubHc  concern.  In  other  cases, 
the  issues,  such  as  the  right  to  welfare  benefits  or  to  have  an  abor- 
tion performed,  may  go  to  the  very  essence  of  life  itself.  Finally, 
the  issue  may  involve  a  right  specifically  protected  by  the  Consti- 
tution, such  as  the  right  to  vote,  or  the  freedom  of  speech  or 
religion. 

The  second  characteristic  of  public  interest  litigation  is  that 
the  final  judgment  will  affect  not  only  the  plaintiffs  who  initiated 
the  action,  but  a  substantial  number  of  other  individuals  as  well. 
For  example,  in  an  environmental  suit  to  enjoin  the  polluting  of  a 
river,  the  outcome  will  determine  whether  all  persons  who  pres- 
ently live  near  or  use  the  river,  and  future  generations  of  such 
persons,  will  have  an  unspoiled  body  of  water  to  utilize  and  enjoy. 

Only  certain  lawsuits  have  such  broad  impact.  If  the  suit  is 
brought  as  a  class  action,  the  decision  will  automatically  affect 
all  members  of  the  class.  Such  lawsuits  are  highly  desirable  be- 
cause they  avoid  a  multiplicty  of  actions  over  the  same  issue  and 
thus  save  the  courts  and  the  public  considerable  time  and  expense. 


1422 


May  1^731  ATTORNEY'S  FEES  305 

But  a  lawsuit  may  have  a  broad  impact  even  thougli  it  is  not  a 
class  action.  This  will  be  true  where,  as  a  practical  matter,  the 
decision  affects  all  persons  whose  circumstances  are  similar  to 
those  of  the  named  plaintiffs.  In  some  instances  this  may  occur 
because  of  the  principle  of  stare  decisis.  For  example,  if  a  state 
statute  denying  college  students  the  right  to  vote  where  they  at- 
tend school  were  declared  unconstitutional  by  the  United  States 
Supreme  Court,  that  decision  would  affect  the  voting  rights  of  all 
those  attending  college  in  the  state,  even  though  the  suit  had  not 
been  brought  as  a  class  action.  In  other  instances,  although  stare 
decisis  will  not  apply,  tlie  lawsuit  may  have  a  broad  impact  be- 
cause of  its  deterrent  effect.  For  example,  in  a  civil  rights  action 
filed  by  a  single  individual  to  recover  damages  for  police  brutality, 
an  award  to  the  plaintiff  might  well  affect  the  manner  in  which 
the  police  treat  all  persons  in  the  community. 

The  fmal  characteristic  of  public  interest  litigation  is  that  it 
is  brought  by  a  private  plaintiff  rather  than  by  a  governmental 
agency.  It  does  not  matter  whether  the  plaintiff  is  an  individual, 
a  group  of  persons  or  an  organization;  the  crucial  element  is 
that  the  plaintiff  does  not  have  an  obligation  under  the  law  to 
initiate  the  type  of  lawsuit  that  has  been  brought. 

Public  interest  litigation,  in  sum,  unlike  most  lawsuits,  is  not 
aimed  at  resolving  private  differences  between  the  named  plain- 
tiff and  the  named  defendant.  Rather,  such  litigation  is  brought 
by  private  plaintiffs  in  the  hope  of  achieving  broader  results  by 
litigating  issues  of  extreme  current  importance  which  when  re- 
solved will  affect  substantial  numbers  of  people. 

B.     Iwpcd/niciits  to  Public  Interest  Litigation 

It  is  crucial  in  a  democratic  society  that  effective  channels 
be  provided  and  maintained  for  the  lawful  resolution  of  conflicts 
that  involve  important  issues  and  affect  large  segments  of  the 
population.  Public  interest  litigation  is  one  such  channel,  but  it 
ii>  often  blocked  by  financial  impediments.  Such  litigation  is  fre- 
quently complex  and  often  involves  novel  legal  concepts.  The 
attorney  who  handles  such  a  case  may  be  required  to  expend  a 
great  deal  of  time  and  energy,^ '  and  will  expect  a  fee  commen- 
surate with  his  efforts.  Unfortunately,  few  individuals  can  afford 

i-*  See  Sive,  Some  Thoughts  of  an  Environmental  Lawyer  in  the  Wilderness 
of  Administrative  Law,  70  Colum.  L.  Rev.  612,  619  (1970).  In  many  environ- 
mental protection  cases,  for  example,  before  the  merits  of  the  case  can  be  reached, 
the  plaintiffs  are  required  to  Htisate  exhaustively  the  issue  of  standing.  See,  e.g., 
Sierra  Club  v.  Morion,  405  U.S.  727  (1972);  Scenic  Hudson  Preservation  Con- 
ference V.  FPC,  :->tA  F.:d  608  (2d  Cir.  1965),  cert,  denied,  384  U.S.  941   (1966;. 
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such  fees,  and  because  the  relief  sought  in  pubh'c  interest  litiga- 
tion is  often  injunctive  rather  tJian  monetary,  it  is  impossible  for 
an  attorney  to  take  the  case  on  a  contingent  basis.  As  one  court 
recently  noted  in  an  employment  discrimination  case: 

The  prosecution  of  the  kind  of  case  involved  here  .  .  .  "is  an  enter- 
prise on  which  any  private  individual  should  shudder  to  embarkr" 
.  .  ,  Because  the  probability  of  a  large  damage  recovery  is  remote 
.  .  .  plaintiffs  or  their  lawyers  who  bring  class  actions  seeking  to 
preserve  civil  liberties  usually  must  make  substantial  financial  sac- 
rifices. In  addition,  a  lawyer  ...  is  likely  to  suffer  social,  political 
and  community  ostracism  ....  Even  more  damaging  ...  is  the 
probability  that  he  will  be  estranged  from  other  members  of  his 
profession  who  are  unwilling  to  participate  in,  or  even  lend  moral 
support  to,  suits  seeking  to  vindicate  the  public  good.^"' 

It  is  not  surprising,  therefore,  that  "private  .  .  .  lawyers  gen- 
erally spurn  involvement"^'"'  in  such  cases.  As  a  result,  most  im- 
portant public  interest  litigation  in  recent  years  has  been  brought 
by  the  federally  funded  Legal  Services  Program,  and  by  a  fevv^ 
private  organizations  such  as  the  Legal  Defense  Fund,  the 
American  Civil  Liberties  L'nion  and  the  Sierra  Club.  But  even 
these  groups  are  severely  restricted  in  their  efforts  to  engage  in 
public  interest  litigation.  The  Legal  Services  Program  is  a  frac- 
tion of  the  size  it  should  be,  and  as  a  result  its  attorneys  are  faced 
vi-ith  staggering  caseloads  which  limit  their  ability  to  litigate  pub- 
lic interest  issues.'"  In  addition,  because  only  persons  from  the 
lowest  rungs  on  the  economic  ladder  can  be  represented,  Legal 
Services  attorneys  have  but  a  limited  opportunity  to  litigate  im- 
portant issues  that  affect  wage-earners  and  middle-income  peo- 

1'  XAACP  V.  Allen,  340  F.  Supp.  70J,  710  (M.D.  Ala.  1972). 
15   Id. 

1^  "[r]/V  most  serious  national  legal  problem  of  the  poor  is  the  over -extended 
caseload  in  lej:ai  services  programs."  Clark,  Legal  Services  Programs — The  Caseload 
Problem,  or  How  to  .Avoid  Becoming  the  Xcw  Welfare  Department.  47  J.  Urban 
L.  797,  798  (1970).  In  196S,  for  example,  although  lb.S%  of  the  population— .5.^ 
million  persons — fell  below  the  federal  poverty  level,  there  were  fewer  than  1600 
Legal  Services  lawyers,  or  appro.ximately  one  attorney  for  every  20.000  persons. 
Silver,  The  Imminent  Failure  of  Legal  Services  for  the  Poor:  Why  and  How  to 
Limit  Caseload,  46  J.  Urban  L.  217  (1969).  .\s  a  result,  "it  is  physically  impossible 
for  legal  services,  legal  aid  and  other  programs  established  to  give  civil  legal  assis- 
tance to  the  poor  to  serve  all,  or  even  a  majority,  of  those  unable  otherwise  to 
afford  legal  representation."  Id. 

It  was  estimated  that  the  cost  of  providing  legal  services  to  the  poor  in  1968 
would  be  §250,000,000.  See  Hearings  on  S.  1S4S  Before  the  Subcomm.  on  Employ- 
ment, Manpower,  and  Poverty  of  the  Senate  Comm.  on  Labor  and  Public  Welfare, 
90th  Cong.,  1st  Sess.,  pt.  9,  at  2905  (1967).  The  American  Bar  .Association  urged 
Congress  to  appropriate  §90.000.000.  Id.  at  2909.  Yet,  by  1972,  the  budeet  for 
Legal  Services  was  only  870.000,000.  2  OEO  Digest,  Jan.  1972,  at  8. 
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ple.^"  Finally,  the  continued  existence  of  the  federally  financed 
Legal  Services  Program  always  remains  in  doubt  since,  like  all 
government  programs,  it  is  subject  to  the  tides  of  politics.^'" 

The  private  organizations  that  engage  in  public  interest  liti- 

1'^  The  Guidelines  for  Legal  Services  Programs  state  that  the  ehgibiUty  stan- 
dard "should  not  be  so  high  that  it  includes  clients  who  can  pay  the  fee  of  an 
attorney  uithout  jeopardizing  their  abihty  to  have  decent  food,  clothing  and 
shelter."  1  CCH  Poverty  L.  Rep.  !i  6700.35  (1968).  In  the  first  year  Legal  Services 
was  in  operation,  the  average  income  level  for  eUgibility  was  $2200  for  a  single  per- 
son and  $3360  for  a  family  of  four.  In  some  rural  areas,  the  eligibility  figure  was  as 
low  as  ,$1200  for  a  single  individual  and  $2000  for  a  family  of  four.  OEO,  Justice: 
First  Annual  Report  of  the  Legal  Services  Program  to  the  ABA,  Aug.  1966,  at  9, 
reprinted  in  1  CCH  Poverty  L.  Rep.  H  7300.72  (1970).  In  1969,  OEO  Income 
Poverty  Guidelines  were  $1800  for  a  single  person  in  nonfarm  areas;  for  a  family  of 
four,  the  guidelines  were  $3600  in  a  nonfarm  area  and  $3000  in  a  farm  area.  Id. 
H  10,770. 

1"  Legal  Services  has  already  been  highly  controversial  and  has  antagonized 
numerous  politicians.  See  Arnold,  Wither  Legal  Services,  Juris  Doctor,  Feb.  1971, 
at  3.  As  President  Nixon  has  recognized,  the  program  is  subject  to  political  pres- 
sures and  has  been  the  target  of  considerable  political  interference.  See  Lcnzner. 
Legal  Services  Fights  For  the  Poor,  But  Who  Fights  For  Legal  Services?,  Juris 
Doctor,  Feb.  1971,  at  9.  Opponents  have  tried  several  times  to  weaken  or  kill  Legal 
Services.  In  1969,  for  example,  ex-Senator  Murphy  of  Cahfornia  introduced  an 
amendment  to  the  Economic  Opportunity  Act,  reprinted  in  115  Cong.  Rec.  29,894 
(1969),  that  would  have  given  governors  a  final  veto  to  end  or  curtail  legal  services 
programs  in  their  states.  The  amendment  was  subsequently  defeated. 

There  have  also  been  attempts  to  "regionalize"  or  "decentralize"  Legal  Ser- 
vices, see  1  CCH  Poverty  L.  Rep.  1!  6721  (1970),  though  ultimately  the  plans  have 
been  withdrawn.  See  Sullivan,  Law  Reform  and  the  Legal  Services  Crisis,  59  Calif. 
L.  Rev.  1,  25-26  (1971). 

In  December  1970,  Governor  Reagan  vetoed  the  grant  of  the  California  Rural 
Legal  .Assistance,  Inc.  program  (CRLA).  He  charged  that  there  had  been  deliberate 
violations  of  federal  regulations  as  documented  in  the  California  Office  of  Economic 
Opportunity  Report,  A  Study  and  Evaluation  of  CRLA,  Inc.  (1971).  See  X.Y. 
Times,  Dec.  28,  1970,  at  22,  col.  3.  CRLA  responded  in  its  Report  to  the  Office 
of  Economic  Opportunity  (1971).  A  commission  of  three  state  supreme  court  judges 
was  appointed,  and  it  exonerated  the  program.  See  Report  of  OEO  Commission  on 
CRLA,  Inc.  Submitted  to  the  Hon.  Frank  Carlucci,  June  25,  1971.  OEO  finally 
overrode  Governor  Reagan's  veto  and  refunded  CRLA,  but  certain  restrictions 
were  placed  on  its  operations.  See  1  CCH  Poverty  L.  Rep.  II  6725.  For  a  discussion 
of  the  entire  incident,  see  Bennett  &  Reynoso,  California  Rural  Legal  Assistance: 
Survival  of  a  Poverty  Law  Practice,  1  Chicano  L.  Rev.  1  (1972).  Vice-President 
Agnew  has  also  criticized  the  program.  See,  e.g.,  N.Y.  Times,  Feb.  3,  1972,  at  1,  col. 
2;  id.,  Apr.  20,  1972,  at  14,  col.  4.  For  a  general  discussion  of  the  past  attempts  to 
kill  or  curtail  Legal  Services,  see  Sullivan,  supra  at  24-28. 

Opponents  of  Legal  Services  are  persistent,  and  the  latest  rumors  are  that  they 
plan  again  to  decentralize  the  program  by  replacing  the  Office  of  Legal  Services 
with  a  national  corporation  that  will  operate  during  a  transition  period  while 
separate  corporations  are  established  in  all  fifty  stales  and  funded  through  revenue 
sharing.  Supporters  of  Legal  Services  feel  this  plan  would  subject  the  program  to 
political  controls.  Some  legislation  is  needed,  however,  because  it  is  unlikely  that 
the  Office  of  Economic  Opportunity  will  exist  beyond  the  present  fiscal  year.  But 
proponents  of  Legal  Services  hesitate  to  introduce  strong  legislation  for  fear  that 
the  President  will  veto  it  and  let  the  program  die.  See  X.Y.  Times,  Mar.  12, 
1973,  at  16,  col.  2. 
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gation  are  also  severely  restricted  in  their  activities,  primarily  by 
financial  factors.  Groups  like  the  ACLU  or  the  Sierra  Club  are 
dependent  orl  grants  from  foundations  and  on  private  donations 
from  thousands  of  small  contributors.  These  funds  must  be  used 
for  a  host  of  activities  other  than  litigation  and  there  is  no  cer- 
tainty from  year  to  year  as  to  the  level  of  contributions  that  will 
be  received.  During  periods  of  economic  recession  it  is  especially 
difficult  for  small  contributors  to  donate,  yet  it  is  precisely  during 
such  times  that-  the  need  for  pubhc  interest  litigation  may  be 
greatest.  Moreover,  the  volume  of  donations  is  largely  dependent 
on  provisions  in  the  tax  laws  concerning  charitable  contribu- 
tions^'"*  and  the  very  existence  of  organizations  which  must  .rely 
on  such  donations  often  seems  to  hang  by  a  thread  on  the  whims 
of  the  Internal  Revenue  Service.'"'^ 

But  even  if  the  attorneys  employed  by  Legal  Services  and 
by  private  organizations  could  handle  all  the  public  interest  liti- 
gation that  should  be  brought,  it  is  unhealthy  in  a  democratic 
society  for  so  few  members  of  the  legal  profession  to  be  the  only 
ones  involved  in  litigating  important  public  issues.  For  decades 
the  profession  has  devoted  its  best  talents  to  serving  wealthy  in- 
dividuals and  large  corporations,  while  generally  ignoring  the 
interests  and  needs  of  the  average  citizen.-^  Such  behavior  in  the 

!'■*  See  N.Y.  Times,  Oct.  9,  1970,  at  1,  col.  5;  Garrett,  Federal  Tax  Limitations 
of  Public  Interest  and  Educational  Organizations,  59  Geo.  L.J.  561,  561-62  11971). 
Donors  are  allowed  under  Section  170(c)  of  the  Internal  Revenue  Code  to  deduct 
from  their  income,  within  certain  limits,  the  contributions  they  make  to  institu- 
tions that  quaUfy  under  Section  501(c)    (3)  of  the  Code. 

-*^'  For  example,  on  Oct.  9,  1970,  the  IRS  temporarily  suspended  "the  issuance 
of  rulings  on  claims  for  tax-e.xempt  status  by  'public  interest  law  firms'  and  other 
organizations  which  litigate  or  support  litigation  for  what  they  determine  to  be  the 
public  good  in  some  chosen  area  of  national  interest.  .  .  ."  News  Release,  IR-1G69. 
There  was  an  immediate  public  outcry  against  this  move,  see,  e.g..  Editorial,  N.Y. 
Times,  Oct.  IS,  1970,  at  46,  col.  2,  and  Senate  hearings  were  scheduled.  On  Oct.  15, 
1970,  the  IRS  modihed  its  original  decision  with  respect  to  organizations  that  had 
previously  received  favorable  ruUngs,  but  left  a  cloud  over  new  grants  to  such 
organizations.  See  News  Release,  IR-1072.  Finally,  on  Nov.  12,  1970,  the  IRS  re- 
sumed issuing  rulings  regarding  public  interest  law  firms  and  published  guidelines 
under  which  those  ruHngs  would  be  made.  News  Release,  IR-1078.  For  background 
material  on  this  controversy,  including  relevant  IRS  news  releases,  see  Hearings  on 
Examination  of  Internal  Revenue  Service  Decision  to  Deny  Tax-Exempt  Status  to 
Charitable  Organizations  Which  Engage  in  Litigation  Affecting  Poverty  Programs 
Before  the  Subcomm.  on  Employment,  Manpower,  and  Poverty  of  the  Senate 
Comm.  on  Labor  and  Public  Welfare,  91st  Cong.,  2d  Sess.  5-53  (1970)  [hereinafter 
Hearings].  For  an  analysis  of  the  legal  issues  involved  in  granting  tax-exempt 
status  to  public  interest  organizations,  see  Corrigan,  Public  Interest  Law  Firms  Win 
Battle  With  IRS  Over  E.xemptions,  Deductions,  2  Nat'I  J.  2541  (1970);  Garrett, 
supra  note  19,  at  575-77. 

-1  In  1969,  it  was  estimated  that,  assuming  the  ratio  of  lawyers  to  the  total 
population  was  adequate,  there  should  be  49,000  lawyers  serving  the  16.5%  of  the 
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long  run  can  only  lead  to  suspicion  on  the  part  of  the  public  and 
eventually  to  sweeping  reforms."'- 

It  is  not  that  attorneys  have  less  social  conscience  than  do 
other  professional  people;  and  undoubtedly  many  lawyers  in 
private  practice  would  welcome  and  enjoy  an  opportunity  to  in- 
tersperse civil  rights  or  consumer  protection  suits,  for  example, 
among  their  usual  personal  injury  and  estate  cases.  Moreover, 
our  largest  law  firms  would  be  only  too  happy  to  offer  the  pros- 
pect of  public  interest  litigation  as  an  inducement  to  the  many 
bright  young  attorneys  who  today  reject  their  offers  because  they 
are  not  eager  to  engage  in  a  strictly  commercial  practice.-'^  Un- 
fortunately, however,  the  private  bar  has  been  deterred  from 
public  interest  litigation  by  the  knowledge  that  such  cases  do  not 
generate  attorney's  fees.  Equally  unfortunate  is  the  fact  that  at 
a  time  when  law  schools,  in  response  to  student  demands,  have 
altered  their  curricula  to  include  courses  in  areas  such  as  poverty 
law,  many  graduates  are  unable  to  pursue  careers  in  those  fields 
simply  because  they  cannot  earn  a  li\'ing  doing  so.-^ 

One  positive  note  that  has  been  sounded  recently  is  the  es- 

population— some  33,000,000  persons— who  fell  below  the  federal  poverty  level  of 
$3000  per  year  for  a  family  of  four.  See  Silver,  supra  note  16,  at  217.  Yet  of  the 
296,000  lawyers  in  the  country,  not  more  than  4000  Sv^-rved  the  poor.  Id.  It  has 
been  estimated  that  707o  of  all  the  lawyers  in  the  United  States  serve  the  25^0 
of  the  population  whose  median  incomes  exceed  ."510,000  a  year.  Id.  at  218. 

--  See,  e.g.,  Dolan,  Lawyers  and  the  Class  Struggle,  Juris  Doctor,  Apr.  1971, 
at  34,  in  which  the  author  suggests  that  the  legal  profession  be  nationalized. 

-3  In  fact,  in  recent  years  many  of  the  largest  and  most  prestigious  law  firms 
have  established  pro  bono  publico  programs.  See  Nader,  Law  Schools  and  Law 
Firms,  54  Minn.  L.  Rev.  493,  497-98  (1970).  Although  one  suspects  that  these 
programs  have  been  set  up  primarily  as  "carrots"  to  be  dangled  before  joungcr 
attorneys  who  are  disenchanted  with  big  firm  practice,  nevertheless  they  have  pro- 
duced some  significant  public  interest  Utigation.  But  most  pro  bono  programs  have 
serious  shortcomings.  Often  they  consist  of  no  more  than  a  statement  by  the  firm 
that  its  members  are  free  to  handle  pro  bono  matters  in  their  "spare  time."  Even 
when  pro  bono  cases  are  assigned  in  Ueu  of  other  matters,  it  is  frequently  only  the 
youngest  and  least  experienced  attorneys  in  the  firm  who  work  on  them.  Pro  bono 
woFk  is  often  not  incorporated  into  the  regularized  procedures  of  the  firm  and  as 
a  result  the  attorne>s  handling  these  matters  do  not  receive  the  same  supervision 
they  ordinarily  do,  and  fail  to  develop  any  e.xpertise  in  the  area.  Since  advancement 
is  usually  dependent  upon  the  attorney's  performance  for  the  firm's  paying  clients, 
pro  bono  work  generally  takes  the  back  seat  when  the  attorney  is  forced  to  allocate 
his  time.  Finally,  and  most  importantly,  even  the  best  pro  bono  programs  involve 
only  a  few  lawyers  and  a  relatively  small  percentage  of  the  firm's  energies,  since 
no  large  firm  will  devote  a  significant  portion  of  its  resources  to  cases  that  are  not 
fee-generating.  Thus,  pro  bono  programs  are  relatively  unimportant  as  far  as  the 
future  of  public  interest  htigation  is  concerned.  For  a  general  discussion  of  pro 
bono  programs,  see  ABA  Section  of  Individual  Rights  and  Responsibilities,  The 
Private  Law  Firm  and  Pro  Bono  Publico  Programs:  A  Responsive  Merger  (1971). 

2-t  See  Note,  Allowance  of  .Attorney's  Fees  in  Civil  Rights  .Actions,  7  Colum. 
J.  of  Law  &  Soc.  Prob.  381,  409  (1971). 
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tablishment  of  a  number  of  public  interest  law  firms,  designed  to 
engage  in  important  public  interest  litigation  that  offers  no  possi- 
bility of  financial  remuneration.  Such  firms,  however,  are  still  few 
in  number  and  face  several  major  obstacles,  the  most  important 
of  which  is  the  problem  of  funding.-"'  These  firms  rely  for  the 
most  part  on  grants  from  private  foundations,-''  but  other  sources 
of  income  must  be  found,  for 

[w]hile  foundations  have  in  the  past  supported  a  few  [public  in- 
terest law  firms],  it  is  not  anticipated  that  this  source  of  funding 
will  continue  indefinitely  or  that  it  will  be  sufficient  to  meet  the 
nation-wide  need.-' 

Moreover,  securing  funding  from  private  foundations  "is  a  terri- 
ble burden.  It  can  be  a  full-time  job  for  one  person."--  Thus,  a 
great  deal  of  the  public  interest  lawyer's  time  and  attention  is 
diverted  from  the  important  legal  work  in  which  he  should  be 
engaged.  Finally,  foundations  may  place  explicit  or  implicit  con- 
ditions on  the  use  of  funds,  thereby  rendering  the  attorney  less 
effective  in  his  advocacy.-''  For  all  of  these  reasons,  if  public  in- 
terest law^  firms  are  to  remain  alive  and  proliferate,  other  sources 
of  funds  must  be  found.  Jean  and  Edgar  Cahn  have  stated  the 
problem  well: 

The  current  crop  of  public  interest  law  firms  are  essentially  hot- 
house flowers.  They  are  the  product  of  limited,  short-term  founda- 
tion largesse.  A  major  and  as  yet  unanswered  question  for  these 
new  public  interest  law  firms  is  that  of  economic  viability.  .  .  .  The 
question  of  economic  viability  makes  it  critically  important  to  ask 
whether  it  is  possible  to  institutionalize  career  lines  which  permit 
lawyers  who  desire  to  live  on  a  better  than  subsistence  level  to 

-^  Hearings,  supra  note  20,  at  216  (statement  of  Charles  R.  Halpern,  Director, 
Center  for  Law  and  Social  Policy)  ;  Halpern  &  Cunningham,  supra  note  1,  at  1112. 

2*5  Public  Advocates,  Inc.,  of  San  Francisco  is  funded  by  six  foundations.  The 
grants  are  on  a  short-term  basis  with  the  understandint^  that  Public  Advocate?  will 
attempt  to  become  self-supporting  through  the  judicial  award  of  attorney's  fees  in 
the  public  interest  cases  it  litigates. 

The  Center  for  Law  and  Social  PoUcy  in  Washington,  D.C.  is  funded  by  the 
Ford  Foundation,  while  the  Stern  Community  Law  Firm,  also  in  Washington,  was 
established  with  the  help  of  the  Philip  M.  Stern  Family  Fund.  For  a  description 
of  the  Center  for  Law  and  Social  Policy,  see  Halpern  &  Cunninsiham,  supra  note 
1,  at  1102-06;  Shay,  The  Public  Interest  Law  Firm,  Juris  Doctor,  Apr.  1971,  at  28. 

-"  Hearings,  supra  note  20,  at  199  (memorandum  submitted  by  Charles  R. 
Halpern,  Director,  Center  for  Law  and  Social  Policy,  and  Mitchell  Rogovin,  \ice- 
chairman.  Board  of  Trustees,  Center  for  Law  and  Social  PoUcy)  ;  see  BerUn,  Rois- 
man  &  Kesslcr,  Public  Interest  Law,  38  Geo.  Wash.  L.  Rev.  675,  686-87  (1970); 
Halpern  &  Cunningham,  supra  note  1,  at  1112. 

2^  Hearings,  supra  note  20,  at  195   (testimony  of  Charles  R.  Halpern). 

'-'•>  All  of  these  problems,  it  should  be  noted,  are  also  present  if  the  source  of 
funding  is  the  government  rather  than  pri\ate  inundations. 
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ermage  sub^stantially  or  exclusively   in   work  on  behalf  of  clients 
who  pay  little  or  nothing.''" 

C.  Eliminating  the  Financial  Impediments 
As  the  preceding  discussion  has  indicated,  economic  factors 
are  the  most  serious  obstacle  to  the  continued  growth  of  public 
interest  litigation.  Such  lawsuits  are  complex  and  tinie  con- 
suming, yet  offer  the  attorney  little  prospect  of  imancial  remu- 
neration. This  dilemma  can  be  solved,  however,  by  awarding 
attorney's  fees,  as  a  matter  of  course,  to  private  plaintiffs  who 
successfully  litigate  important  public  issues  that  affect  a  substan- 
tial segment  of  the  population.  The  award  of  attorney's  fees  will 
enable  the  newly  established  public  interest  law  firms  to  become 
self-supporting,  thereby  institutionalizing  the  career  lines  of  pub- 
lic interest  lawyers.  But  more  importantly,  the  award  of  attor- 
ney's fees  will  make  it  financially  possible  for  all  attorneys — 
whether  sole  practitioners  or  members  of  large  law  firms — to 
include  public  interest  cases  as  a  regular  part  of  their  practice. 
Only  such  wide-scale  involvement  by  the  private  bar  can  insure 
that  all  important  public  issues  will  be  litigated. 

Fortunately,  our  judicial  system  has  been  sensitive  to  the 
problems  involved  in  financing  public  interest  litigation  and  in 
recent  years  the  courts  have  increasingly  awarded  attorney's  fees 
in  such  cases.  It  is  to  this  significant  development  that  we  now 
turn. 

Ill 

The  PnwF.R  of  the  Courts  to  Award  Attorney's  Fees 

At  first  blush  it  may  seem  quite  extraordinary  that  courts 
have  awarded  fees  to  successful  plaintiffs  in  public  interest  liti- 
gation, for  it  is  well-known  that  the  traditional  rule  in  the  United 
States  has  been  that  attorney's  fees  are  not  awarded  to  the  pre- 
vailing party.  What  is  not  well-known,  however,  is  that  this 
custom  is  apparently  unique  to  our  country'^  and  represents  a 

=i"  Cahn  &  Cahn,  supra  note  1,  al  1007-08. 

■■»  Ehrenzwei;?,  ShaU  Counsel  Fees  Be  Allowed?,  26  Cal.  S.B.J.  107,  100-10 
(19.U)  ;  Ehrenzweig,  Reimbunsement,  supra  note  12.  at  793.  All  other  major  nations 
seem  to  award  attorney's  fees  to  the  prevailing  party.  See,  e.g.,  Baeck,  Imposition 
of  Fees  of  Attorney  of  Prevailing  Party  Uiion  the  Losing  Party  Under  the  Laws 
of  Austria,  1962  Proceedings  of  .\BA  Section  of  International  and  Comparative 
Law  119  (1962);  Baeck,  Imposition  of  Legal  Fees  and  Disbursements  of  Prevailing 
Party  Upon  the  Losing  Party — Under  the  Laws  of  Switzerland,  id.  at  124;  Dietz, 
Payment  of  Court  Costs  by  the  Losing  Party  Under  the  Laws  of  Hungary,  id.  at 
131;  Freed,  Payment  of  Court  Costs  by  the  Losing  Party  in  France,  id.  at  126; 
Schima,  The  Trcalmciit  of  Costs  and  Fees  of  Procedure  in  thi-  .Austrian  Law,  id 
at  121. 
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dejiartiirc  from  common  law  practices.  In  addition,  exceptions 
to  the  general  rule  have  been  api^lied  by  our  courts  in  a  wide 
variety  of  cases. 

The  English,  from  whom  we  derive  our  legal  system,  have 
long  awarded  attorney's  fees''-  to  the  successful  lidgant.  In  the 
courts  of  equity,  the  authority  to  award  fees  was  apparently  an 
inherent  power  of  the  Lord  Chancellor  and  entirely  within  his 
discretion."''  In  the  courts  of  law,  on  the  other  hand,  the  award 
of  fees  was  based  completely  on  statute  and  dates  back  at  least 
to  the  Statute  of  Marlborough  in  1267,-'^  which  authorized  at- 
torney's fees  to  be  awarded  to  the  prevailing  tenant-defendant  in 
certain  acdons  maliciously  brought  by  a  landlord.""  The  first 
statute  to  sanction  the  award  of  fees  to  a  plaintiff  was  the  Statute 
of  Gloucester  in  12 75,''''  and  by  the  year  1607'''  successful  defen- 
dants were  entitled  to  their  fees  in  all  actions  where  a  plaintiff 
could  recover  them  if  he  won."'*  Thus,  at  the  time  England  estab- 
lished her  first  colonies  in  America,  and  throughout  the  period  of 
English  colonial  rule,  courts  in  the  mother  country  awarded  at- 
torney's fees  to  the  successful  litigant  as  of  right.'"" 

The  question  of  why  the  courts  in  this  country  adopted  a 
different  practice  has  been  the  topic  of  much  conjecture  and  de- 
bate. One  scholar  has  suggested  that  during  colonial  times  the 
state  of  the  law  was  such  that  it  was  generally  considered  un- 
necessary to  retain  an  attorney,  and  since  lawyers  were  generally 
held  in  suspicion,  the  courts  did  not  wish  to  encourage  the  use  of 
attorneys  by  awarding  them  fees.'*"  But  another  writer  has  argued 


^-  In  England,  the  term  "lees"  refers  to  sums  paid  by  :i  liligani  to  an  officer 
of  the  court,  while  "costs"  are  the  expenses  of  litigation  that  one  party  has  Lo  pay 
to  the  other.  Sec  Goodhart,  Costs,  38  Yale  L.J.  849  (1929).  In  the  United  States, 
the  terms  have  exactly  the  opposite  meanings.  Tliis  article  will  u.se  the  terms  wilii 
tiieir  American  connotations. 

'■^'^  Id.  at  854. 

3  1  52  Hen.  Ill,  c.  6. 

'■i'"  See  2  F.  Pollock  &  F.  Maitland,  HLtory  of  English  Law  597  (2d  ed.  1S9S). 

•■««  6  Edw.  T,  c.   1. 

••!T  4  Ja.  I,  c.  3. 

3«  The  statutes  cited  above  dealt  with  the  award  of  fees  in  the  original  action. 
Beginning  in  14S7,  a  series  of  laws  was  enacted  that  authorized  the  award  of  fees 
on  appeal.  See  Goodhart,  supra  note  32,  at  853  n.26. 

^^  Fees  continued  to  be  awarded  as  of  right  in  England  until  1875.  In  that 
jear,  Order  55  of  the  Rules  of  Court,  attached  as  First  Schedule  to  the  Supreme 
Court  of  Judicature  Act,  38  Vict.,  c.  77,  provided  that  with  certain  exceptions, 
attorney's  fees  were  to  be  awarded  in  the  discretion  of  the  court.  That  remains  the 
rule  in  England  today.  For  a  discussion  of  how  fees  are  awardjd  in  England,  see 
Goodhart,  supra  note  32,  at  854-60;  Stoebuck,  supra  note  12,  at  204-07. 

40  See  Goodhart,  supra  note  32,  at  873,  citing  Warren,  A  History  of  the 
.■\merican  Bar  4  (1913). 
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that  the  English  rule  regarding  fees  was  not  adopted  in  this 
country  because  of  the  rugged  individualistic  spirit  of  our  early 
settlers.  That  spirit  manifested  itself  in  the  doctrine  that  each 
person  should  bear  whatever  financial  burdens  were  involved  in 
litigation  and  that  attorney's  fees  therefore  should  not  be  awarded 
to  the  winner."^^ 

There  is  also  the  widely  held  view  that  the  English  rule  was 
rejected  in  this  country  because  it  was  undemocratic.  According 
to  this  view,  awarding  attorney's  fees  to  the  prevailing  party  dis- 
criminates against  the  poor  because  they  are  discouraged  from 
using  the  courts,  knowing  that  if  they  are  unsuccessful  they  will 
have  to  pay  for  their  opponent's  counsel,  as  well  as  for  their 
own.^" 

Finally,  Professor  Ehrenzweig  has  propounded  still  a  differ- 
ent explanation,  contending  that  the  American  rule  developed 
more  or  less  by  accident: 

[T]he  rule  is  not  founded  on  some  age-old  principle  of  the  common 
law  or  a  peculiar  psychology  of  the  American  people;  but  ...  it  is 
the  result  of  a  more  or  less  accidental  statutory  history.  Indeed, 
there  are  good  reasons  for  assuming  that  what  is  now  so  often 
represented  as  a  noble  postulate  for  restraint  of  the  winner  in  a 
chance  contest,  is  actually  due  to  the  simple  fact  that  the  New 
York  legislature  in  1848,  in  attempting  to  perpetuate  what  it  con- 
sidered a  sound  legal  rule  of  recovery  of  attorneys'  fees  by  the  pre- 
vailing party,  made  the  fatal  mistake  of  fixing  the  amount  recover- 
able in  dollars  and  cents  rather  than  in  percentages  of  the  amount 
recovered  or  claimed.  It  was  this  mistake  probably  that  caused 
lawyers  and  courts,  when  rising  costs  began  to  obscure  the  real  pur- 
pose of  the  statutory  amounts  of  costs  gradually  to  forget  the  mean- 
ing of  those  amounts.  And  it  was  this  process  of  gradual  forgetting 
rather  than  a  deep-seated  moral  argument  that  has  apparently 
caused  the  abolition  of  the  prevailing  party's  right  to  the  recovery  of 
his  counsel  fees.'*''^ 

Perhaps  the  uncertainty  as  to  why  attorney's  fees  generally 
are  not  awarded  in  this  country  helps  to  explain  the  fact  that  our 
courts  have  never  thought  themselves  inextricably  bound  to  deny 
fees.  The  federal  judiciary  has  traditionally  viewed  the  allowance 
of  attorney's  fees  as  part  of  its  "historic  equity  jurisdiction. 


)i-14 


41  See  Note,  Attorney's  Fees:  Where  Shall  the  Ultimate  Burden  Lie?,  20 
Vand.  L.  Rev.  1216,  1220-21   (1967). 

4-  See  Fleischmann  Distilling  Corp.  v.  Maicr  Brewing  Co.,  386  U.S.  714,  71S 

(1967). 

43  Ehrenzweig,  Reimbursement,  supra  note  12,  at  798-99.  Sec  generally  Mc- 
Cormick,  supra  note  12,  at  234-36;  Goodhart,  supra  note  32,  at  874. 

4-t  Sprague  v.  Ticonic  Nat'l  Bank,  307  U.S.  161,  164  (1939),  quoted  with  ap- 
proval in  Vaughan  v.  Atkinson,  369  U.S.   52  7,   530   (1962).  See  Hall  v.  Cole,  41 
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and  both  federal  and  state  courts  have  lonp;  exercised  their  equi- 
table power  to  award  fees  to  successful  plaintiffs  in  a  wide  variety 
of  circumstances,  but  especially  in  three  main  categories  of  cases. 

A.     Common  Fund  Cases 

Attorney's  fees  have  long  been  awarded  to  the  successful 
plaintiff  in  cases  where  he,  having  a  common  interest  with  others, 
maintains  a  suit  at  his  own  expense  which  results  in  the  creation 
or  preservation  of  a  fund  in  which  all  those  having  a  common 
interest  share."*''  The  award  of  fees  in  these  "common  fund"  cases 
was  approved  by  the  Supreme  Court  nearly  ninety  years  ago  in 
the  landmark  case  of  International  Improvement  Fund  v.  Green- 
ough**'  where  the  Court  allowed  the  award  of  attorney's  fees  in- 
curred in  prosecuting  a  suit  to  reclaim  and  rescue  a  trust  fund. 
The  creditor-plaintiff  had  filed  the  suit  on  behalf  of  all  the  bond- 
holders, and  the  Court  held  that  it  would  be  unfair  for  him  to 
bear  all  the  costs  of  litigation  while  the  others,  who  benefited 
equally  by  the  suit,  incurred  no  legal  expenses  at  all.  The  plaintiff 
was  therefore  entitled  to  receive  reimbursement  for  his  attorney's 
fees  from  the  fund  he  had  rescued,  or  a  proportional  contribution 
from  those  who  accepted  the  benefit  of  his  efforts. 

The  award  of  fees  to  the  successful  plaintiff  in  common  fund 
situations  was  expanded  by  the  Supreme  Court  in  Sprague  v. 
Ticonic  National  Bank.'*'  There  the  plaintiff  obtained  a  lien  on 
certain  earmarked  funds  of  an  insolvent  bank.  Although  his  suit 
was  not  a  class  action,  the  principle  of  stare  decisis  operated  to 
establish  the  right  of  other  depositors  to  obtain  similar  liens  on 
the  same  funds.  The  Supreme  Court  ruled  that  justice  required 
the  district  court  to  exercise  its  equitable  powers  and  grant  the 
plaintiff  his  attorney's  fees  from  the  earmarked  funds.^** 


U.S.L.W.  465S,  4659  (U.S.  May  21,  1973).  Tor  a  detailed  duscussion  of  the 
equitable  power  of  federal  courts  to  grant  attorney's  fees,  see  Guardian  Trust 
Co.  V.  Kansas  City  So.  R.R.,  28  F.2d  233,  240-46  (8th  Cir.  1928),  rev'd  on 
other' grounds,  281  U.S.  1  (1930);  Annot.,  Prevailing  Party's  Right  to  Recover 
Counsel  Fees  in  Federal  Courts,  8  L.  Ed.  2d  894  (1963). 

*^  See  generally  McCormick,  supra  note  12,  at  237-39;  Annot.,  Prevailing 
Party's  Right  to  Recover  Counsel  Fees  in  Federal  Courts,  8  L.  Ed.  2d  894  (1963). 

'4B  105  U.S.  52  7   (1882). 

47  307  U.S.  161    (1939). 

■*'*  For  recent  examples  of  the  award  of  fees  in  common  fund  cases,  see  Gibbs 
V.  Black  welder,  346  F.2d  943  (4th  Cir.  1965);  Bebchick  v.  Public  Util.  Comm'n. 
318  F.2d  187  (D.C.  Cir.),  cert,  denied,  373  U.S.  913  (1963);  Walsh  v.  Xational 
Savings  &  Trust  Co.,  247  F.2d  781  (D.C.  Cir.  1957);  Washington  Gas  Light  Co. 
V.  Baker,  195  F.2d  29  (D.C.  Cir.  1951);  Annols.,  5  A.L.R.2d  874  (1944),  107 
A.L.R.  749  (1937),  49  A.L.R.  1149  (1927). 

24-626   O  -  74  -  42 


1432 


May  107,n  ATTORXEV'S  FEF.S  31S 

/).     Sharcholdi  r  Derivative  Suits 

The  courts  have  also  applied  an  offshoot  of  the  common  fund 
principle  in  shareholder  derivative  suits/"  Successful  plaintiffs 
are  allowed  to  recover  counsel's  fees  from  the  defendant  corpo- 
ration in  such  cases  on  the  theory  that  where  a  suit  has  resulted 
in  a  pecuniary  benefit  to  the  corporation  and  all  its  shareholders, 
it  is  only  just  that  the  plaintiff's  legal  expenses  be  charged  to  the 
corporation  and  thus  distributed  among  all  those  who  own  its 
shares. ^'^ 

But  it  is  clear  that  attorney's  fees  can  also  be  awarded  in 
derivative  suits  where  the  phTii.-'ff,  though  successful,  has  not 
secured  a  monetary  recovery.''^  The  only  prerequisite  for  grant- 
ing fees  in  such  cases  is  that  the  plaintiff's  suit  result  in  either  a 
judgment  or  settlement"'-  that  provides  a  "substantial  benefit" 
for  the  corporation."'"'  Thus,  attorney's  fees  have  been  awarded 
where  the  plaintiff  succeeded  in  compelling  a  corporation  to:  hold 
a  shareholders'  meeting  and  cancel  certain  shares;"'^  nullify  or 
declare  illegal  amendments  to  the  articles  of  incorporation"'"'  or 
bylaws;^"  or  refrain  from  entering  into  certain  employment  con- 
tracts or  from  granting  stock  options."  It  is  sufficient  for  the 

•*'•*  See  Annot.,  Attorney's  Fees  and  Other  Expenses  Incident  to  Controversy 
Respecting  Internal  Affairs  of  Corporation  as  Charge  A;jainst  the  Corporation,  .^9 
A.L.R.2d  580  (1955). 

•"■•"  See  Hutchinson  Box  Board  &  Paper  Co.  v.  Van  Horn,  299  F.  424  (8th  Cir. 
1924). 

•''1  While  the  state  courts  had  long  recognized  their  power  to  award  attorney's 
fees  in  shareholder  derivati\'e  suits  where  the  successful  plaintiff  had  not  secured 
a  monetary  recovery,  the  United  States  Supreme  Court  did  not  sanction  the  award 
of  fees  in  such  cases  until  M\\h  v.  Electric  .\uto-Litc  Co.,  396  U.S.  375  (1970). 
See  Xote,  The  Allocation  of  .^ttorne^'s  Fees  .\fter  Mills  v.  Electric  Auto-Lite  Co., 
38  U.  Chi.  L.  Rev.  316,  326  (1971).  For  a  discussion  of  the  Mills  ca.se  and  its 
importance  for  the  award  of  attorney's  fees  in  public  interest  litigation,  .see  text 
accompanying  notes  78-83  infra. 

■>-  See  Fletcher  v.  A.J.  Industries,  Inc.,  266  Cal.  App.  2d  313,  325,  72  Cal. 
Rptr.  146,  153  (1908). 

'"'■■^  See  id.  at  320,  72  Cal.  Ri^r.  at  150.  In  Mills  v.  Electric  Auto-Lite  Co.  the 
United  States  Supreme  Court  stated  that: 

[allthough  the  earliest  cases  recognizing  a  right  to  reimbursement  involved 
litigation  that  had  produced  or  preserved  a  "common  fund"  for  the  benefit 
of  a  group,  nothing  in  these  cases  indicates  that  the  suit  must  actually 
bring  money  into  the  court  as  a  prerequisite  to  the  court's  power  to  order 
reimbursement  of  expenses. 
396  U.S.  375,  392   (1970). 

•"'-»  Mencher  v.  Sachs,  39  Del.  Ch.  366,  164  A.2d  320  (1960). 

''■<  Berger  v.  Amana  Society,  253  Iowa  378,  387-88,  111  N.VV.2d  753,  758 
(W61). 

■"''■'  Bosch  V.  Meeker  Cooperative  Light  &  Power  .Ass'n,  257  Minn.  362,  101 
X.\V.2d  423   (1960). 

•"■'■  Richman  v.  DeVal  Aerodynamics,  Inc.,  40  Del.  Ch.  54S.  18=:  a. 2d  884 
(1962). 
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award  of  attorney's  fees  that  the  plaintiff's  suit  " 'maintain [s] 
the  health  of  the  corporation  and  raise [s]  the  standards  of  "fidu- 
ciary relationships  and  of  economic  behavior,"  '  or  'prcvcnt[s] 
an  abuse  which  would  be  prejudicial  to  the  rights  and  interests 
of  the  corporation  or  affect [s]  the  enjoyment  or  protection  of  an 
essential  right  to  the  stockholder's  interest.'  "^*^ 

In  all  such  cases,  the  award  of  fees  is  not  based  on  a  com- 
mon fund  theory  since  no  fund  has  been  recovered.  Rather,  the 
successful  plaintiff  is  awarded  attorney's  fees  because  to  do  so 
encourages  shareholder  policing  of  corporate  action  through  de- 
rivative suits  and  is  thus  in  the  [jub'ic  interest. '"'"  As  George  Horn- 
stein,  a  prominent  writer  in  the  field  of  derivative  suits,  noted 
over  thirty  years  ago: 

If  reimbursement  were  not  permitted  to  a  stockholder  successfully 
prosecuting  a  suit  to  redress  a  wrong  to  his  corporation,  the  prac- 
tical effect  would  be  the  same  as  if  the  suits  were  prohibited  and 
the  small  stockholder  remediless.  .  .  .  Yet  it  is  to  the  interest  of 
society  that  the  stockholder  not  only  be  permitted  to  bring  suit  on 
behalf  of  his  corporation,  but  that  he  be  encouraged  to  take  the 
initiative.  Assuring  a  stockholder  that,  if  successful,  he  will  not  be 
obliged  personally  to  pay  the  entire  cost  of  the  suit  is  hardly  too 
much  inducement.^" 

This  rationale  has  been  found  to  be  equally  applicable  in 
what  may  be  termed  "union  derivative  suits. '"'^  In  such  cases, 
union  members  sue  their  union  or  its  officers  to  correct  abuses  or 
illegalities  in  the  conduct  of  the  organization's  affairs.  If  the 
plaintiff  is  successful,  the  benefits  of  the  litigation  inure  not  just 
to  him,  but  to  the  entire  membership.  Fees  have  been  awarded 
to  the  successful  litigant  in  such  cases,  even  though  there  is  no 
monetary  recovery,  because 

(ijt  is  highly  important  to  the  public  as  well  as  to  the  union  mem- 
bership that  those  in  control  of  the  administration  of  the  union 
should  not  be  permitted  to  exercise  their  power  for  selfish  and  non- 
democratic  purposes.  No  obstacle  should  be  placed  in  the  path  of 
union  members  who,  acting  in  good  faith,  seek  the  aid  of  the  courts 

^^  Bosch  V.  Meeker  Cooperative  Light  Sc  Power  Ass'n,  257  Minn.  362,  365-67, 
101  X.W.2d  423,  426-27  (1960),  quoted  in  Fletcher  v.  AJ.  Industries,  Inc.,  266 
Cal.  App.  2d  313,  324-25,  72  Cal.  Rptr.  146,  153   (l')6S). 

f'9  .^ee  Holthusen  v.  Edward  G.  Budd  Ml-.  Co.,  55  F.  Supp.  945  (ED.  Pa. 
1944);  Fletcher  v.  A.J.  Industries,  Inc..  266  Cal.  App.  2d  313,  324,  72  Cal.  Rptr. 
146,  153  (1968)  ;  Hornstein,  Tlie  Counsel  Fee  in  Stockholder's  Derivative  Suits, 
39  Colum.  L.  Rev.  784,  791-92    (1939). 

•'"  Hornstein,  supra  note  59,  at  791. 

ci  See.  e.g.,  Rolax  v.  Atlantic  Coast  R.R.,  1S6  F.2d  473  (4th  Cir.  1951); 
Murray  v.  Kelly,  14  App.  Div.  2d  528,  217  N.Y.S.2d  146  (1st  Dep't  1961),  aff'd, 
11   X.Y.2d  SIO,   182   X.E.2d    109,  227   N.Y.S.Zd  435    (19G2). 
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in  an  effort  to  correct  the  abuses  of  power  by  union  officials.  .  .  . 
The  allowance  of  attorney's  fees  both  in  the  trial  court  and  on  ap- 
peal will  tend  to  encourage  union  members  to  bring  into  court 
their  complaints  of  union  mismanagement  and  thus  the  public  in- 
terest as  well  as  the  interest  of  the  union  will  be  served.*"'- 

C.    Improper  Conduct  Cases 

The  third  broad  category  of  cases  in  which  attorney's  fees 
have  traditionally  been  awarded  to  the  successful  plaintiff  is 
where  the  defendant  has  engaged  in  fraudulent,  groundless,  op- 
pressive or  vexatious  conduct.'''^  The  traditional  reason  for  award- 
ing fees  in  such  instances  is  to  punish  the  unsuccessful  defendant 
for  his  improper  behavior  and  to  reimburse  the  plaintiff  for  the 
costs  he  incurred  as  a  result.  This  "improper  conduct"  category 
has  provided  the  basis  for  awarding  attorney's  fees  in  a  large 
number  of  school  desegregation  cases  in  which  the  defendants 
have  not  made  good  faith  efforts  to  achieve  racial  integration.*'^ 
The  Fourth  Circuit,  in  fact,  has  ruled  that  where  there  has  been 
a  continued  pattern  of  evasion  and  obstruction,  it  is  an  abuse  of 
equitable  discretion  not  to  award  fees.'"' 

IV 

The  Trend  Toward  Awarding  Attorney's  Fees 
IN  Public  Interest  Litigation 

As  the  preceding  section  demonstrates,  the  equitable  power 
of  the  courts  to  award  attorney's  fees  to  successful  plaintiffs  in 
the  absence  of  specific  statutory  authorization  is  both  clear  and 

«-  Gilbert  V.  Local  701,  Int'l  Union  of  Operating  Enp'rs,  2M  Ore.  130.  390  P.2d 
320  (1964).  On  May  21,  1973,  after  this  article  had  already  gone  to  press,  the 
United  States  Supreme  Court  rendered  its  first  decision  involving  attorney  s  fees  in 
a  union  derivative  suit:  Hall  v.  Cole,  41  U.S.L.W.  4658  (U.S.  May  21,  1973).  In  its 
opinion  the  Court  grouped  together  the  common  fund  cases,  and  the  shareholder  and 
union  derivative  cases  into  a  category  it  termed  "common  benefit"  cases.  Based  on 
those  cases  and  the  inherent  equitable  power  of  the  federal  courts  to  grant  fees 
when  the  interests  of  justice  so  rcc|uire,  the  Court  alTirmed  an  award  of  attorne> 's 
fees  in  a  case  brought  under  Section  102  of  the  Labor-Management  Reporting  and 
Disclosure  Act,  29  U.S.C.  §  412  (1970).  For  a  fuller  discussion  of  Hall  v.  Cole, 
see  note  83  infra. 

C3  See,  e.g.,  Vaughan  v.  Atkinson,  369  U.S.  527,  530-31  (1962);  Kinnear- 
Weed  Corp.  v.  Humble  Oil  &  Refining  Co.,  441  F.2d  631,  637  (5th  Cir.  1971); 
Undersea  Eng'r  &  Const.  Co.  v.  International  Tel.  &  Tel.  Corp.,  429  F.2d  543  (9th 
Cir.  1970)  ;  Dyer  v.  Love,  307  F.  Supp.  974,  984-88  (N.D.  Miss.  1969)  ;  cf.  Deem 
V.  Aero  Mayflower  Transit  Co.,  24  F.R.D.  16  (S.D.  Cal.  1959). 

c-«  See,  e.g.,  Nesbit  v.  Statesville  City  Bd.  of  Educ,  418  F.2d  1040,  1043  (4lh 
Cir.  1969);  Rolfe  v.  County  Bd.  of  Educ,  391  F.2d  77,  81  (6th  Cir.  1968);  Hill 
V.  Franklin  County  Bd.  of  Educ,  390  F.2d  583,  5S5   (6th  Cir.   196S). 

"■''"  Bell  V.  Schdol  Bd.,  321  F.2d  494,  500  (4th  Cir.  1963)    (en  banc). 
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broad.'""'  Despite  the  general  rule  against  granting  fees.  American 
courts  have  exercised  their  equitable  power  in  cases  where  the 
award  served  not  only  to  compensate  the  successful  party  for  his 
costs  of  counsel,  but  also  to  further  some  social  policy.  The  com- 
mon fund  and  shareholder  derivative  cases  involve  private  parties 
litigating  issues  of  importance  and  of  benefit  to  themselves  and 
to  a  group  to  which  they  belong.  In  such  cases,  the  courts  have 
ordered  the  entire  group  to  share  the  burden  of  paying  attorney's 
fees  in  order  to  encourage  individuals  to  litigate  such  important 
issues.  In  the  other  major  category  of  cases  where  fees  have  been 
awarded — the  improper  conduct  cases — the  plaintiff  has  been 
forced,  because  of  the  defendant's  improper  behavior,  to  insti- 
tute litigation  to  secure  what  was  plainly  owed  him.  The  award 
of  fees  in  such  cases  serves  to  deter  such  improper  behavior  and 
to  elimiinate  unnecessary  litigation. 

Public  interest  lawsuits  contain  characteristics  similar  to 
those  found  in  the  common  fund,  shareholder  derivative  and  im- 
proper conduct  cases.  These  lawsuits  involve  private  parties  liti- 
gating issues  that  are  important  and  beneficial  not  only  to  the 
plaintiff,  but  also  to  a  wide  segment  of  the  public,  and  often  in- 
volve misconduct  on  the  part  of  the  defendant  as  well.  These 
similarities,  together  with  two  recent  Supreme  Court  decisions, 
have  produced  a  trend  in  the  lower  federal  courts  toward  award- 
ing attorney's  fees  in  public  interest  litigation. 

A.     The  Sttprrme  Court 

The  seminal  decision  in  this  trend  was  the  opinion  of  the 
United  States  Supreme  Court  in  Newman  v.  Piggie  Park  Enter- 
prises, hie!'''  That  case  arose  under  Title  II  of  the  Civil  Rights 
Act  of  1964,*"'-  which  provides  that  "the  court,  in  its  discretion, 
may  allow  the  prevailing  party  ...  a  reasonable  attorney's  fee 
.  .  .  .'"'^  The  Court  of  Appeals  for  the  Fourth  Circuit  had  inter- 
preted that  provision  as  allowing  attorney's  fees  only  to  the  ex- 
tent that  defenses  had  been  advanced  "for  purposes  of  delay  and 

'"''*  In  addition  to  the  situations  discussed  above,  the  courts  have  also  exercised 
their  equitable  powers  and  awarded  attorney's  fees  in  a  \ariety  of  other  circum- 
stances. Fees  have  been  allowed,  for  example,  when  the  conduct  of  a  trustee  is  in- 
compatible -with  his  fiduciary  duty,  sec,  e.g.,  Wilmington  Tru.st  Co.  v.  Coulter,  42 
Del.  Ch.  253,  20S  A.2d  677  (1965);  in  custody  cases,  see,  e.g.,  Rau  v.  Rau,  441 
P. 2d  320  (Wyo.  1968)  ;  and  in  divorce  actions,  see  McCormick,  supra  note  12,  at 
241. 

G"  390  U.S.  400  (1968)   (per  curiam). 

^^  42  U.S.C.  §  2000a(c)(2)  (1970),  prohibiting  discrimination  in  restaurants 
affecting  interstate  commerce. 

»"'  42  U.S.C.  §  2000a-3(b)    (1070). 
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not  in  good  faith."'"  The  Supreme  Court,  however,  rejected  this 
narrow  view  and  stated: 

When  the  Civil  Rights  Act  of  1964  was  passed,  it  was  evident 
that  enforcement  would  prove  difficult  and  that  the  Nation  would 
have  to  rely  in  part  upon  private  litigation  as  a  means  of  securing 
broad  compliance  with  the  law.  A  Title  II  suit  is  thus  private  in 
form  only.  When  a  plaintiff  brings  an  action  under  that  Title,  he 
cannot  recover  damages.  If  he  obtains  an  injunction,  he  does  so 
not  for  himself  alone  but  also  as  a  "private  attorney  general,"  vindi- 
cating a  policy  that  Congress  considered  of  the  highest  priority. 
If  successful  plaintiffs  were  routinely  forced  to  bear  their  own  at- 
torneys' fees,  few  aggrieved  parties  would  be  in  a  position  to  ad- 
vance the  public  interest  by  invoking  the  injunctive  power.s  of  the 
federal  courts.  .  .  . 

[0]ne  who  succeeds  in  obtaining  an  injunction  under  that 
Title  should  ordinarily  recover  an  attorney's  fee  unless  special  cir- 
cumstances would  render  such  an  award  unjust.'^ 

The  Piggic  Park  decision  was  important  for  two  reasons.  In 
the  first  place,  it  indicated  a  shift  from  the  approach  the  Court 
had  seemingly  adopted  only  a  year  before  in  Flcischmann  Dis- 
tilling Corp.  V.  Maier  Brewing  Co.~'-  That  case  involved  attor- 
ney's fees  in  a  trademark  infringement  case  brought  under  the 
Lanham  Act."  Prior  to  the  decision,  the  lower  federal  courts  had 
granted  fees  in  such  cases, "^  and  generally  had  been  exercising 
with  increasing  frequency  their  equitable  power  to  reimburse  the 
successful  plaintiff  for  his  costs  of  counsel.'"  Against  this  back- 
ground, the  Supreme  Court  chose  to  take  a  more  restrictive  ap- 
proach to  the  awarding  of  fees,  and  in  Fleischmann  ruled  that  the 
absence  of  a  fee-shifting  provision  in  the  Lanham  Act  indicated 
a  congressional  intent  that  attorney's  fees  should  not  be  awarded 
to  the  prevailing  party  in  trademark  infringement  cases  brought 
pursuant  to  the  statute. 

Piggie  Park  broadened  the  permissible  scope  of  fee  granting 
by  interpreting  a  discretionary  provision  for  attorney's  fees  as  a 
virtual  command  always  to  award  fees  to  a  successful  plaintiff, 
and  thereby  signaled  a  change  in  the  Court's  position  toward  a 

'0  377  F.2d  433,  437   {4th  Cir.  lf)67). 

"1  390  U.S.  at  401-02. 

'-  386  U.S.  714   (1967). 

"  15  U.S.C.  §§   1051-1127   (1470). 

74  See,  e.g.,  Wolfe  v.  National  Lead  Co.,  272  F.2d  867,  873  (9th  Cir.  1959); 
Maternally  Yours,  Inc.  v.  Your  Maternity  Shop,  Inc.,  234  F.2d  538,  545  (2d  Cir. 
1956). 

'?■'"'  See,  e.g.,  Bell  v.  School  Bd.,  321  F.2d  494  (4th  Cir.  1963)  (en  banc)  ;  Rolfe 
V.  County  Bd.  of  Educ,  282  F.  Supp.  192  (E.D.  Tenn.  1966),  aff'd,  391  F.2d  77 
(6th  Cir.  1968).  See  also  Note,  The  .Allocation  of  .Attorney's  Fees  After  Mills  v. 
Electric  Auto-Lite  Co.,  38  U,  Chi.  L.  Rev.  316,  320  (1971). 
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more  liberal  approach.  More  importantly,  the  decision  also  re- 
vealed that  the  Court  did  not  view  the  award  of  attorney's  fees 
simply  as  a  way  to  punish  the  losing  party  for  misconduct,  as  the 
lower  federal  courts  had  previously  done,'"  but  instead  regarded 
the  award  of  fees  in  more  positive  terms  as  an  effective  way  of 
encouraging  "private  attorneys  general"  to  bring  lawsuits  that 
advance  the  public  interest."' 

This  new  view  was  reiterated  by  the  Supreme  Court  in  Mills 
V.  Electric  Auto-Lite  Co.'^  That  case  involved  a  suit  brought  by 
minority  shareholders  charging  that  a  proxy  statement  sent  out 
by  the  defendant's  management  was  materially  misleading  and 
therefore  violated  Section  14(a)  of  the  Securities  Act  of  1934.'^ 
That  section  of  the  Act,  in  contrast  to  other  provisions  of  the 
same  statute,  is  silent  on  the  question  of  fees.**'^  Thus,  the  case 
was  quite  analogous  to  Flcischmann  and  seemed  to  call  for  a  simi- 
lar ruling:  that  fees  should  not  be  awarded  "in  the  context  of 
statutory  causes  of  action  for  which  the  legislature  had  prescribed 
intricate  remedies. '"^^  Instead,  the  Supreme  Court  held  in  Mills 
that  the  special  provisions  in  the  Securities  Act  which  authorized 
the  award  of  fees  should  not  be  interpreted  as  denying  to  the 
courts  the  power  to  award  fees  in  suits  under  other  sections  of 
the  Act  if  the  circumstances  were  appropriate.  Examining  sec- 
tion 14(a),  the  Court,  borrowing  the  theories  of  George  Horn- 
stein,  found  that 

private  stockholders'  actions  of  this  sort  "involve  corporate  thera- 
peutics," and  furnish  a  benefit  to  all  shareholders  by  providing  an 
important  means  of  enforcement  of  the  proxy  statute.^- 

Thus,  concluded  the  Court,  special  circumstances  exist  to  jus- 
tify the  award  of  attorney's  fees  in  suits  brought  under  sec- 
tion 14  (a)  .""^ 

■^6  See,  e.g.,  Bell  v.  School  Bd.,  321  F.2d  494  (4th  Cir.  1963)    (en  banc). 

T7  390  U.S.  at  402. 

■^^  396  U.S.  375  (1970).  For  a  detailed  discussion  of  the  Mills  opinion,  see 
Note,  The  .■\llocation  of  Attorney's  Fees  After  Mills  v.  Electric  Auto-Lite  Co.,  38 
U.  Chi.  L.  Rev.  316  (1971). 

79  48  Stat.  895  (1934),  as  amended.  15  U.S.C.  §  78n(a)   (1970). 

s^  Sections  9(e)  and  18(a)  of  the  Act  specifically  provide  for  fee  shifting.  15 
U.S.C.  §§  78i(e),  78r(a)   (1970). 

«i  386  U.S.  at  719. 

8-  396  U.S.  at  396. 

83  The  Court  distinguished  Fleischmann  on  the  ground  that  the  Lanham  Act,  in 
contrast  to  the  Securities  Act,  "  'meticulously  detailed  the  remedies  available  to  a 
plaintiff.'  "  396  U.S.  at  391.  Fleischmann  was  similarly  distinguished  by  the  Court  in 
Hall  V.  Cole,  41  U.S.L.W.  4658  (U.S.  May  21,  1973),  a  case  involving  attorney's 
fees  under  the  Labor-Management  Reporting  and  Disclosure  Act  (LMRD.\),  29 
U.S.C.  §  401  et  seq.  (1970).  In  that  case,  decided  after  this  article  had  already  gone 
to  press,  the  plaintiff  had  introduced  at  a  union  meeting  a  set  of  resolutions  alleging 
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The  Mills  decision  is  both  consistent  with  and  goes  beyond 
the  Pi^gic  Park  holding.  The  opinions  are  consistent  in  that  both 
are  based  not  on  a  negative  theory  of  punishing  wrongdoers,  but 
rather  on  a  positive  concept  of  encouraging  socially  desirable 
litigation.  Mills  goes  beyond  Piggie  Park,  however,  because  it  in- 
volved a  statute  that  was  silent  on  the  question  of  granting  at- 
torney's fees  to  successful  plaintiffs,  while  Piggie  Park  dealt  with 
a  statute  that  permitted  an  award  in  the  court's  discretion.  Read 
together,  the  two  cases  stand  for  the  broad  principle  that  attor- 
ney's fees  should  be  granted  to  successful  plaintiffs  in  order  to 
effectuate  important  social  policies.  We  will  refer  to  this  principle 
as  the  ''Piggie  Park-Mills  doctrine." 

B.     The  Lower  Federal  Courts 

This  new  approach  of  the  Supreme  Court  has  not  passed  un- 
noticed by  the  lower  federal  courts,  which  began  soon  after  Piggie 

various  instances  of  undemocratic  actions  and  shortsighted  policies  by  the  union's 
officers.  He  was  subsecjucntly  expelled  on  the  ground  of  "deliberate  and  malicious 
vilification"  of  the  union  leadership.  After  exhausting  intra-union  remedies,  plain- 
tiff initiated  a  suit  under  Section  102  of  the  LMRDA,  29  U.S.C.  §  412  (1970),  and 
was  ultimately  reinstated  and  awarded  attorney's  fees. 

The  Supreme  Court,  in  a  very  strong  opinion,  affirmed  the  award  of  those 
fees  on  the  basis  of  what  it  termed  a  "  'common  benefit'  rationale."  41  U.S. LAV.  at 
4659  n.7.  The  Court  found  that  plaintiff,  by  vindicating  his  own  right  of  free 
speech  guaranteed  by  the  LMRDA,  had  rendered  a  substantial  benefit  to  the  union 
and  all  its  members.  Reimbursement  to  plaintiff  of  his  attorney's  fees  out  of  the 
union  treasury  simply  shifted  the  costs  of  litigation  to  the  class  that  benefited  from 
it.  The  award  of  attorney's  fees  under  Section  102  of  the  LMRDA  fell  "squarely 
within  the  traditional  equitable  power  of  federal  courts  to  award  such  fees  whenever 
'overriding  considerations  indicate  the  need  for  such  recovery.'  Mills  v.  Electric 
Auto-Lite  Co."  41  U.S.L.W.  at  4660. 

Because  of  its  conclusion  with  respect  to  the  award  of  fees  under  the  "common 
benefit"  rationale,  the  Court  specifically  found  it  unnecessary  to  consider  whether 
plaintiff  was  entitled  to  fees  under  a  "private  attorney  general"  theory.  41  U.S.L.W. 
at  4659  n.7.  That  theory,  however,  was  employed  by  the  Court  a  few  weeks  later  in 
its  per  curiam  opinion  in  Xorthcross  v.  Memphis  Bd.  of  Educ,  41  U.S.L.W.  3635 
(U.S.  June  4,  1973).  The  question  presented  in  that  case  was  whether  the  Court  of 
Appeals  for  the  Sixth  Circuit  had  acted  improperly  when  it  denied  attorney's  fees 
to  the  successful  plaintiffs  in  a  school  desegregation  suit  brought  under  Section 
718  of  the  Emergency  School  Aid  Act  of  1972,  86  Stat.  235.  The  discretionary 
language  in  that  section  tracked  the  wording  of  Title  II  of  the  1964  Civil  Rights  Act, 
which  the  Court  had  previously  interpreted  in  Piggie  Park  to  be  a  virtual  command 
to  award  fees  to  successful  plaintiffs.  The  Court  in  Northcross  found  that  plaintiffs 
in  school  desegregation  cases  brought  under  the  Emergency  School  Aid  Act,  like 
plaintiffs  in  Title  II  cases,  act  as  "  'private  attorneys  general.'  "  Therefore,  as  in 
Piggie  Park,  the  Court  ruled  that  they  should  ordinarily  be  awarded  attorney's  fees 
unless  special  circumstances  would  render  such  an  award  unjust. 

The  Hall  and  Northcross  opinions  reaffirm  the  liberal  approach  the  Supreme 
Court  has  taken  toward  awarding  attorney's  fees  to  encourage  socially  desirable 
litigation.  The  decisions  will  no  doubt  reinforce  the  growing  trend,  discussed  below, 
of  the  lower  federal  courts  to  award  attorney's  fees  in  an  ever-widening  range  of 
public  interest  cases. 
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Park  to  award  attorney's  fees  in  an  increasingly  wider  range  of 
public  interest  cases.  The  narrowest  extension  of  the  Pig^^ic  Park 
rule  was  to  cases  brought  under  Title  VII  of  the  Civil  Rights  Act 
of  1964,  which  prohibits  discrimination  in  employment.'*^  Title 
VII  contains  a  provision  for  the  discretionary  grant  of  attorney's 
fees  identical  to  the  provision  involved  in  Piggic  Parkf^  This 
similarity,  combined  with  the  fact  that  both  Titles  II  and  VII 
have  as  their  underlying  policy  the  elimination  of  racial  discrimi- 
nation, has  led  the  courts  to  apply  the  holding  of  Piggie  Park  in 
Title  VII  cases.  In  Clark  v.  American  Marine  Corp.,^^  the  district 
court  recognized  that  Title  VII,  unlike  Title  II,  allow^s  litigants 
to  recover  damages.*^'  But  relying  on  Piggie  Park,  the  court  held 
that  where  Title  VII  plaintiffs  had  acted  on  behalf  of  a  class  and 
sought  and  obtained  injunctive  relief,  they  had  been  acting  as 
''agents  of  the  national  policy"  and  were  entitled  to  attorney's 
fees.^^  A  similar  holding  was  made  by  the  Fourth  Circuit  in  an- 
other Title  VII  case.  Lea  v.  Cone  Mills  Corp.^''  That  court  found 
Piggie  Park  directly  applicable  even  though  the  plaintiffs  had 
sought  damages  for  themselves,  as  well  as  injunctive  relief  for 
the  class  they  represented.'*"  Finally,  in  Parham  v.  Southwestern 
Bell  Telephone  Co.,''^  the  Eighth  Circuit  held  that  attorney's  fees 
for  services  in  both  the  district  and  appellate  courts  should  be 
awarded  to  a  Title  VII  plaintiff  who  had  successfully  established 
racial  discrimination  by  the  defendant,  but  had  not  received 
either  the  monetary  or  injunctive  relief  he  sought."^"  The  court 
found  that  fees  should  be  awarded  because 

[the]  lawsuit  acted  as  a  catalyst  which  prompted  the  appellee  to 
take  action  implementing  its  own  fair  employment  policies  and 
seeking  compliance  with  the  requirements  of  Title  Vll.  In  this 
sense,  [the  plaintiff]  performed  a  valuable  public  service  in  bring- 
ing this  action.^'* 

The  lower  federal  courts  have  extended  Piggie  Park  further 

84  42  U.S.C.  §  2000e   (1970). 

85  42  U.S.C.  §§  2000a-3(b),  2000c-5(k)    (1970). 

86  320  F.  Supp.  709,  710-11  (E.D.  La.  1970). 

87  Compare  42  U.S.C.  §  2000a-3(a)  (1970)  with  id.  §  2000e-S(g)  (1970).  Other 
important  differences  have  been  suggested.  See  Lea  v.  Cone  Mills  Corp.,  438  F.2d 
86,  90-91   (4th  Cir.  1971)    (dissenting  opinion). 

88  320  F.  Supp.  at  711.  The  court  awarded  fees  of  $20,000.  Id.  at  712. 
8»  438  F.2d  86,  88   (4th  Cir.  1971). 

^"  The  plaintiffs  obtained  injunctive  relief,  but  were  denied  damages. 

91  433  F.2d  421  (8th  Cir.  1970). 

9-  The  court  had  denied  injunctive  relief  on  the  ground  that  while  the  de- 
fendant had  engaged  in  discriminatory  practices  at  the  time  the  suit  was  initiated, 
it  had  since  abandoned  such  practices.  Id.  at  429. 

«■■*  Id.  at  429-30. 
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by  narrowly  construing  the  "special  circumstances"  exception  to 
tlie  award  of  attorney's  fees.''^  For  example,  in  Miller  v.  Amuse- 
ment Enterprises,  Inc.,^''  the  Fifth  Circuit  awarded  fees  even 
though  the  defendants  had  not  acted  in  bad  faith  or  raised  frivo- 
lous issues  and  several  judges  had  agreed  with  their  position.^" 
The  court  ruled  that  attorney's  fees  must  be  awarded  against 
them  in  order  to  effectuate  the  intent  of  Congress  to  encourage 
private  litigants  to  enforce  Title  11.''"  In  addition,  the  lower  fed- 
eral courts  have  refused  to  make  the  award  of  fees  dependent  on 
whether  or  not  the  plaintiffs  are  obligated  to  pay  their  attor- 
neys/*** or  on  the  amount  of  that  obligation.''^  Instead,  the  courts 
have  made  an  independent  assessment  of  what  fees  are  "reason- 
able" in  the  circumstances.^^'" 

The  Piggie  Park  and  Mills  decisions  have  also  led  the  lower 
federal  courts  to  a  broader  application  of  the  traditional  excep- 
tions to  the  general  rule  against  awarding  attorney's  fees.  In  an 
increasing  number  of  cases  these  exceptions  have  been  applied 
when  important  public  issues  are  involved  and  there  is  no  statu- 
tory authority  for  the  award  of  fees.  In  Ojeda  v.  Hackney,^'^^  for 
example,  the  Fifth  Circuit  applied  the  common  fund  principle  to 
award  fees  to  an  attorney  who  had  successfully  prosecuted  a 
class  action  suit  against  a  state's  unlawful  withholding  of  welfare 
benefits.  The  district  court  had  held  that  under  state  law  such 
fees  could  not  be  granted.  The  court  of  appeals,  citing  Spraguc 
V.  Ticonic  National  Bank,^"'-  vacated  the  judgment  and  remanded 
the  case  on  the  ground  that  the  district  court  possessed  the  equi- 
table power  to  award  attorney's  fees  regardless  of  state  law.^"" 

"^  See  text  accompanvin^  note  71  supra. 

^^'  426  F.2d  534  (5th-'cir.  1970). 

^^  The  district  judge,  two  of  tiie  three  judges  on  the  original  panel  and  five 
of  the  fourteen  who  heard  the  case  en  banc,  agreed  with  the  defendants.  See  426 
F.2d  at  537  n.S,  538. 

^"  Id.  at  538.  The  court  awarded  reasonable  attorney's  fees  for  the  original 
trial  and  appeal,  for  the  trial  and  appeal  on  the  issue  of  attorneys  fees,  and  lor 
the  proceedings  before  the  district  court  on  remand. 

98  Lea  V.  Cone  Mills  Corp.,  438  F.2d  86  (4th  Cir.  1971);  Clark  v.  American 
Marine  Corp.,  320  F.  Supp.  709,  711-12  (E.D.  La.  1970).  In  Lea,  the  plaintiffs 
were  represented  by  a  civil  rights  organization  and  did  not  owe  their  attorneys  any 
fees.  Lea  v.  Cone  Mills  Corp.,  supra  at  89.  In  Clark,  one  of  the  attorneys  was  on 
the  staff  of  the  N.'\ACP  Legal  Defense  and  Educational  Fund,  Inc.  Clark  v. 
American  Marine  Corp.,  supra  at  711. 

9'-^  Clark  V.  .American  Marine  Corp.,  320  F.  Supp.  709,  711   (S.D.  La.  1970). 

^•^^  Id.  In  Lea,  the  court  of  appeals  remanded  so  that  such  a  determination 
could  be  made.  Lea  v.  Cone  Mills  Corp.,  438  F.2d  86,  88  (4th  Cir.  1971). 

101  452  F.2d  947  (5lh  Cir.  1972). 

1"-  307  U.S.  161  (1939). 

m;!  'pj^p  court  of  appeals  stated  that  the  district  court  could,  in  its  discretion. 
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The  Fifth  Circuit  has  subsequently  gone  even  further  in  its 
appHcation  of  the  common  fund  theory  in  public  interest  cases. 
Callahan  v.  Wallace^^-^  was  a  class  action  seeking  to  enjoin  vari- 
ous Alabama  officials  from  bringing  traffic  cases  in  the  state's 
justice  courts  on  the  ground  that  the  justices  hearing  these  cases 
had  a  pecuniary  interest  in  convicting  each  defendant.  The  plain- 
tiffs also  sought  punitive  and  compensatory  damages  and  a  re- 
fund of  all  fines  that  had  been  collected  after  a  certain  date.  The 
district  court  granted  full  injunctive  relief,  but  declined  to  award 
damages,  a  refund  or  attorney's  fees,  and  the  plaintiffs  appealed 
on  the  monetary  issues. 

The  Fifth  Circuit  held  that  under  the  circumstances  of  the 
case,  it  was  not  improper  to  have  denied  damages  and  a  refund. 
While  the  plaintiffs'  attorneys  had  not  been  successful  in  obtain- 
ing any  pecuniary  award  for  the  class  they  represented,  they  had 
nevertheless  clearly  established  that  certain  earlier  court  deci- 
sions were  applicable  to  every  justice,  sheriff  and  state  trooper  in 
Alabama.  The  court  found  that  attorney's  fees  should  be  awarded 
even  though  the  lawyers  in  the  case  "were  not  responsible  for 
successful  establishment  of  the  underlying  principle  which,  in 
effect,  'created  the  fund'  of  fines  the  refund  of  which  plaintiffs 
sought."^^" 

Finally,  in  Brewer  v.  School  Board,^^^'  the  Fourth  Circuit 
awarded  counsel  fees  in  a  school  desegregation  case  on  the  basis 
of  a  ''quasi-application""^"  of  the  common  fund  doctrine.  The 
general  rule  in  such  cases  had  been  to  make  the  grant  of  fees  de- 
pendent on  the  good  or  bad  faith  of  the  school  board, ^'"^  and  the 
district  court  had  refused  to  award  fees  because  it  felt  the  board 
had  made  a  good  faith  effort  to  desegregate.  The  court  of  appeals 
declined  to  disturb  that  conclusion,  but  went  on  to  find  that  as  a 
result  of  the  appeal  the  plaintiffs  had  secured  for  the  students  of 
the  school  system  the  additional  right  of  free  transportation  for 
all  pupils  assigned  to  schools  beyond  a  reasonable  walking  dis- 
tance from  their  homies.  The  court  recognized  that  this  right  was 
not  represented  by  a  common  fund  and  had  not  resulted  in  a 
monetary  recovery  against  which  attorney's  fees  could  be  charged. 

either  order  the  state  to  pay  counsel  fees  from  the  funds  that  were  to  be  dis- 
bursed to  members  of  the  class,  or  could  order  each  member  of  the  class  to  pay 
the  attorney  a  pro  rata  share  of  his  fee.  452  F.2d  at  948. 

lO-t  466  F.2d  59  (Sth  Cir.  1972). 

105  Id.  at  62   (emphasis  added). 

io«  456  F.2d  943  (4th  Cir.),  cert,  denied,  409  U.S.  892  (1972). 

107  Id.  at  951. 

108  5eg  tijj,  discussion  of  this  rule  in  id.  at  948-51. 
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But,  the  court  concluded,  as  far  as  the  students  were  concerned 
the  result  was  the  same  as  if  a  fund  had  been  created.  The  pecu- 
niary benefit  to  the  students  would  under  normal  circumstances 
warrant  the  imposition  against  therri  of  a  charge  for  their  propor- 
tionate share  of  the  reasonable  attorney's  fees  incurred  in  securing 
that  benefit.  That  would  not  be  practical  in  this  case,  however, 
and  would  defeat  the  basic  purpose  of  the  relief  which  was  to 
provide  transportation  without  cost  to  the  pupils.  In  those  cir- 
cumstances the  court  concluded  that  it  should  make  a  "quasi- 
application"  of  the  common  fund  doctrine  and  award  reasonable 
attorney's  fees  against  the  school  board. ^^^ 

There  has  also  been  a  broader  application  of  the  improper 
conduct  exception  to  the  general  rule  on  attorney's  fees.  Perhaps 
the  furthest  expansion  of  this  exception  occurred  in  McEntcggart 
V.  Cataldo?^^'  In  that  case,  the  plaintiff,  a  nontenured  professor, 
challenged  the  decision  by  the  board  of  trustees  of  the  college 
where  he  worked  not  to  renew  his  contract.  He  alleged,  among 
other  things,  that  the  board's  failure  to  give  him  a  statement  of 
reasons  for  its  action  denied  him  procedural  due  process.  The 
district  court  ordered  the  trustees  to  supply  such  a  statement, 
and  upon  compliance  by  the  board,  dismissed  the  case. 

On  appeal,  the  First  Circuit  affirmed  the  dismissal.  The 
court  found,  however,  that  one  of  its  earlier  decisions,  rendered 
before  the  board  of  trustees  informed  the  plaintiff  of  its  decision 
not  to  rehire  him,  clearly  required  the  board  to  supply  a  state- 
ment of  the  reasons  for  its  action.  The  court  held  that  under 
these  circumstances  attorney's  fees  should  be  assessed  against  the 
board,  and  said  that: 

[wjhile  this  may  be  unusual  in  that  the  defendants  have  i^revailed 
on  appeal,  we  think  that  it  provides  substantial  justice  since 
plaintiff  was  forced  to  go  to  court  to  obtain  the  statement  of 
reasons  to  which  he  was  constitutionally  entitled. ^'^ 

While  the  Piggie  Park-HIills  doctrine  has  resulted  in  these 

i"'J  One  judge  concurred  in  the  award  of  attorney's  fees  but  disagreed  that 
the  grant  should  be  tied  to  the  ccmmon  fund  principle.  His  opinion  cited  PiKgic 
Park  for  the  concept  that  such  an  award  should  be  used  by  the  courts  to  encourage 
private  parties  to  sue  for  injunctive  relief  when  the  suit  would  advance  the  public 
interest.  In  his  view,  the  court  did  not  require  a  statute  to  make  the  award.  Since 
the  Supreme  Court  had  abandoned  the  notion  of  "all  deliberate  speed"  in  favor  of 
immediate  school  desegregation,  there  was  a  presumption  against  the  school  board 
in  cases  of  delay.  To  encourage  private  parties  to  assist  the  Attorney  General  in 
enforcement  of  this  policy,  courts  should  award  attorney's  fees  in  all  school  de- 
segregation cases,  unless  special  circumstances  made  the  award  unjust.  Id.  at  953-54. 

IK'  451  F.2d  1109  (1st  Cir.  1971). 

Ill   Id.  at  1112. 
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new  applications  of  the  traditional  exceptions,  its  greatest  sig- 
nificance lies  in  the  fact  that  it  has  provided  judges  with  a  new 
basis  for  awarding  attorney's  fees  in  cases  that  may  not  fit  within 
any  of  the  traditional  categories  in  which  fees  are  allowed  and 
where  there  is  no  statute  authorizing  such  an  award.  Both  the 
Pirst  and  Fifth  Circuits^^^"  have  given  broad  application  to  the 
Ftggic  Park-Mills  doctrine  in  cases  involving  racial  discrimina- 
tion. In  Kmght  V.  Aiiciello,'''  the  district  court  had  declined  to 
award  attorney's  fees  in  a  case  where  the  defendant  refused  to 
rent  an  apartment  to  the  plaintiff  because  of  his  race.  Although 
the  statute  under  which  the  plaintiffs  sued,  42  U.S  C   5^  19S2  was 
silent  on  the  question  of  attorney's  fees,  the  First  Circuit,  citing 
PigS'c  Park,  held  that  an  award  should  have  been  made  because 
ft] he  violation  of  an  important  public  policy  may  involve  little  by 
way  of  actual  damages,  so  far  as  a  single  individual  is  concerned 
or  little  m  comparison  with  the  cost  of  vindication,  as  the  case  at 
bar  Illustrates.  If  a  defendant  may  feel  that  the  cost  of  litigation 
and,  particularly,  that  the  financial  circumstances  of  an  injured 
party  may  mean  that  the  chances  of  suit  being  brought    or  con- 
iniied  in  the  face  of  opposition,  will  be  small,  there  will  be  little 
brake  upon  deliberate  wrongdoing.  In  such  instances  public  policy 
may  suggest  an  award  of  costs  that  will  remove  the  burden  from 
the  shouldersof  the  plaintiff  seeking  to  vindicate  the  public  right 
V\e  regard  this  as  such  a  case.^^*  i  ^    ■ 

The  Fifth  Circuit  in  Lcc  v.  Southern  Home  Sites  Corp'''^ 
awarded  fees  to  successful  black  plaintiffs  who  charged  that  the 
defendants  had  violated  42  U.S.C.  §  1982  by  refusing  to  sell  them 
lots  on  the  same  terms  they  sold  lots  to  white  persons.  Althoucrh 
the  defendants  were  guilty  of  ''unreasonable,  obdurate  obstinacy  " 
the  court  based  its  holding  on  "a  broader  ground."  It  found  that 
while  section  19S2  does  not  mention  fees,  the  Supreme  Court's 
decision  in  Mills  "demonstrates  that  it  is  proper  for  federal  courts 
to  award  attorney's  fees  when  this  remedy  effectuate^;  congres- 
sional policy."^^*'  And  in  determining  that  fees  should  be  available 
under  section  1982,  the  court  stated: 

"^"  The   Second   Circuit,   while   denying   attorney's   fees   on   the   facts   of   the 
such' an"".u?H  "«"^^;;^l^^^/^<^°^-"-ed  that  the  Mills  decision  might  support 

such   an   auard  even   in   the   absence   of  specific   congressional   authorization    See 

40ru:^S    sTg  097?)""'  ""'•  "  ^^'''  '"'  ^-'^  ''-  '''-''  ''^  ^-^'  -rt    denied^ 
Ji-'^  453  F.2d  852  (1st  Cir.  1972). 
"^  Id.  at  853. 

11.-.  444  F2d  143  (5th  Cir.  1971). 
ii«  Id.  at  144.  The  Fifth  Circuit  found  that  the  Mills  decision  "is  better  un 

^7Ll  Sin  e''"  -    °"   '^  -^--'ed^ment   of  'overriding  consiSioi  .' 
ttiat  puvatc  suits  are  necc.sary  to  efKctuate  congressional  policy  and  that  award. 
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We  think  the  factors  relied  on  in  Piggie  Park  in  interpreting  the 
provision  for  awarding  attorney's  fees  apply  also  to  suits  under 
§  1982.'  .  .  .  The  statute,  under  present  judicial  development,  de- 
pends entirely  on  private  enforcement.  Although  damages  may  be 
available  ...  in  many  cases  there  may  be  no  damages  or  damages 
difficult  to  prove.  To  ensure  that  individual  litigants  are  willing  to 
act  as  "private  attorneys  general"  to  effectuate  the  public  purposes 
of  the  statute,  attorney's  fees  should  be  .  .  .  available.  .  .  }^~ 

Building  on  its  Lee  decision,  the  Fifth  Circuit  later  held  in 
Cooper  V.  Allen^^^  that  as  far  as  the  award  of  attorney's  fees  is 
concerned  there  should  be  no  distinction  between  suits  brought 
under  42  U.S.C.  §  1982  (such  as  Lee)  and  those  brought  pursuant 
to  42  U.S.C.  §  1981  {Cooper) V'  The  court  therefore  remanded 
the  case  to  the  district  judge  ordering  him  either  to  articulate 
specific  and  justifiable  reasons  for  his  denial  of  attorney's  fees,  or 
to  make  a  reasonable  award  to  the  plaintiffs. 

The  latest  development  in  the  circuit  and  district  courts  has 
been  the  utilization  of  the  Piggie  Park-Mills  doctrine  to  award 
attorney's  fees,  in  the  absence  of  an  authorizing  statute,  in  cases 
that  do  not  involve  racial  discrimination.'-"  In  Sims  v.  Amos,^-^ 
SL  reapportionment  case  brought  pursuant  to  42  U.S.C.  §  1983, 
the  court  though  finding  bad  faith  on  the  part  of  the  defendants 

of  attorney's  fees  are  necessary  to  encourage  private  litiuants  to  initiate  such  suits." 
Id.  at  145. 

117  Id.  at  147-48. 

118  467  F.2d  836  {5th  Cir.  1Q72). 

110  Other  courts  have  built  on  Cooper  and  held  that  with  retjard  to  attorney's 
fees  there  should  also  be  no  distinction  between  suits  brought  under  42  U.S.C. 
§§  1981  and  1982,  and  those  brought  pursuant  to  42  U.S.C.  §  1983.  See  NAACP  v. 
Allen,  340  F.  Supp.  703  (M.D.  Ala.  1972)  ;  Jinks  v.  Mays.  3i2  F.  Supp.  254  (N.D. 
Ga.  1971).  For  a  discussion  of  Jinks  v.  Mays,  see  text  accompanying  notes  124-2  7 
infra. 

1-^  In  addition  to  the  cases  discussed  infra,  some  other  reported  decisions 
that  have  awarded  attorney's  fees  under  such  circumstances  are:  Ross  v.  Goshi, 
351  F.  Supp.  949  (D.  Haw.  1972)  (illegality  of  law  prohibiting  outdoor  political 
campaign  signs);  Xewman  v.  Alabama,  349  F.  Supp.  278  (M.D.  .Ma.  1972)  (in- 
adequate medical  treatment  of  prisoners)  ;  Wy.itt  v.  Stickncy,  344  F.  Supp.  387 
(M.D.  .Ala.  1972)  (improper  treatment  of  mcnti^lly  ill  patients)  ;  Sluill  v.  Columbus 
Mun.  Separate  School  Dist.,  338  F.  Supp.  1376  (X.D.  Miss.  1972)  (improper  exclu- 
sion from  school  of  unwed  mothers)  ;  Local  4076,  United  Steelworkers  v.  United 
Steelworkers.  338  F.  Supp.  1154  (VV.D.  Pa.  1<)72)  (breach  by  union  of  duty  of  fair 
representation);  Bates  v.  Hinds,  334  F.  Supp.  528  (X.D.  Tex.  1971)  (improper 
dismissal  of  teacher)  ;  Hammond  v.  Housing  Auth.,  MS  F.  Supp.  586  (D.  Ore. 
1971)  (discrimination  against  welfare  recipients).  Many  courts  are  awarding  at- 
torney's fees  without  even  discussing  the  i.ssue.  See,  e.g.,  Bates  v.  Hinds,  supra; 
Hammond  v.  Housing  Auth.,  supra.  For  a  compilation  of  reported  and  unreported 
public  interest  cases  in  federal  courts  where  attorney's  fees  have  been  awarded,  sec 
Derfner,  Attorney's  Fees  in  Pro  Bono  Publico  Cases  (1972)  (published  by  Lawyer's 
Committee  for  Civil  Rights,  733  15th  Street,  X.VV.,  Washington,  D.C.). 

1-'  340  F.  Supp.  691  (M.D.  Ala.),  aff'd  mem.,  409  U.S.  942  (1972). 
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specifically  based  its  award  of  attorney's  fees  on  a  broader  ground. 
The  court  looked  to  the  issues  involved  in  the  litigation  and  found 
that  "[n]o  other  right  is  more  basic  to  the  integrity  of  our  demo- 
cratic society  than  is  the  right  plaintiffs  assert  here  to  free  and 
equal  suffrage."^"  The  court  further  found  that  the  plaintiffs' 
efforts  had  benefited  a  broad  class  of  persons.  Therefore,  con- 
cluded the  court,  the  plaintiffs  had  acted  as  private  attorneys 
general,  and  in  order  to  eliminate  the  financial  impediments  to 
such  litigation  the  plaintiffs  should  be  awarded  attorney's  fees 
regardless  of  the  defendants'  good  or  bad  faith.  "Indeed,  under 
such  circumstances,  the  award  loses  much  of  its  discretionary 
character  and  becomes  a  part  of  the  effective  remedy  a  court 
should  fashion  to  encourage  public-minded  suits."'-' 

Another  district  court  has  also  concluded  that  in  the  absence 
of  special  circumstances  attorney's  fees  must  be  awarded  to  suc- 
cessful plaintiffs  in  actions  brought  pursuant  to  42  U.S.C.  §  19S3. 
Jinks  V.  Mays  ^-^  was  a  class  action  that  held  unconstitutional  the 
denial  of  maternity  leave  to  nontenured  teachers  when  such  a 
right  was  granted  to  persons  with  tenure.  The  district  court, 
without  any  explanation,  declined  to  act  on  the  plaintiff's  request 
for  attorney's  fees.  On  appeal,  the  Fifth  Circuit  remanded  the 
case  to  the  district  court  for  findings  of  fact  and  a  determination 
of  the  attorney's  fees  issue.'-''  The  district  court  on  remand'-" 
noted  that  the  Fifth  Circuit  in  Lee  v.  Southern  Home  Sites  Corp. 
and  Cooper  v.  Allen  had  applied  Piggic  Park  to  actions  brought 
pursuant  to  42  U.S.C.  §^  1981  and  1982,  and  ruled  that  attorney's 
fees  should  be  awarded  in  such  cases  unless  special  circumstances 
would  render  such  an  award  unjust.  The  court  found  that  the 
same  rule  should  be  applicable  in  actions  brought  pursuant  to  42 
U.S.C.  §  1983  since  such  cases  were  difficult  to  distinguish  from 
section  1981  and  section  1982  actions.'-' 

The  Court  of  Appeals  for  the  District  of  Columbia  has  also 
relied  on  the  Piggic  Park-Mills  doctrine  in  a  case  not  involving 
racial  discrimination.  Yablonski  v.  United  Mine  Workers^'-^^  was 
an  action  brought  under  the  Labor-Management  Reporting  and 
Disclosure   Act    (LMRDA).'-'^   The   district   court,   relying   on 

1--  Id.  at  694. 
l-'3   Id. 

!-•*  332  F.  Supp.  254  (N.D.  Ga.  1971). 
1-5  464  F.2d  1228  (5th  Cir.  1972). 
1-'!  350  F.  Supp.  1037  (N.D.  Ga.  1972). 

1-7  Sec  also  N.\ACP  v.  Allen,  340  F.  Supp.  703  (M.D.  Ala.  1072)-. 
i-«  466    F.2d   424    (DC.    Cir.    1972),    cert,    denied,    41    U.S.L.W.    3622    (U.S. 
May  29,  1973)   (Xo.  72-679). 

1-"  29  U.S.C.  §§  401  et  seq.  (1970). 
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Flcischmann  Distilling  Corp.  v.  ]\Iaicr  Brewing  Co./-'*^  had  re- 
fused to  award  attorney's  fees  on  the  theory  that  where  Congress 
has  provided  a  scheme  of  rights  and  remedies  and  has  not  ex- 
pressly provided  for  attorney's  fees,  the  court  should  not  exercise 
its  inherent  powers  to  award  fees.  The  court  of  appeals  rejected 
that  analysis  and  reversed  the  denial  of  the  plaintiff's  motion  for 
attorney's  fees.  The  circuit  court  held  that  judicial  inquiry  does 
not  end  merely  because  Congress  has  not  expressly  provided  for 
the  award  of  fees.  The  court  must  go  beyond  the  words  of  the 
statute  and  ask  (1)  whether  Congress  manifested  an  intent  to 
preclude  the  allowance  of  fees,  and  if  not  (2)  whether  awarding 
fees  would  be  ajDpropriate. 

Applying  that  analysis  to  Yablonski,  the  court  of  appeals 
first  concluded  that  despite  the  fact  that  Congress  had  provided 
for  attorney's  fees  in  two  sections  of  the  LMRDA,  there  was  no 
definitive  evidence  that  Congress  intended  to  preclude  the  award 
of  fees  in  cases  brought  under  other  sections  of  that  act.  Turning 
then  to  the  appropriateness  of  awarding  fees,  the  court  looked 
at  the  issues  involved  in  the  lawsuit  and  the  impact  of  the  deci- 
sion on  persons  other  than  the  plaintiffs.  The  court  found  that  the 
litigation  had  provided  significant  benefits  to  the  union  and  its 
members  and  that  it  was  therefore  appropriate  to  award  at- 
torney's fees  to  the  plaintiff. ^'^^ 

Yet  another  decision  that  applied  the  Piggic  Park-Mills 
doctrine  to  a  case  not  involving  racial  discrimination  is  La  Raza 
Unida  v.  Volpe?'''~  That  case  is  perhaps  the  most  significant  be- 
cause of  the  reasoned  analysis  provided  by  the  court  in  reaching 
its  decision.  The  lawsuit  was  initiated  to  enjoin  the  construction 
of  a  highway.  After  succeeding  in  that  action/'''^  the  plaintiffs 
moved  for  attorney's  fees  against  the  California  Highway  De- 
partment, California  Department  of  Public  Works,  and  the  Chief 
Highway  Engineer  of  the  State  of  California.  Because  the  stat- 

^*'"  386  U.S.  714  (1967).  Sec  text  accompanying;  notes  72-75  supra. 

1"^!  The  court  held  that  the  award  of  attorney's  fees  was  proper  even  thouRh 
three  of  the  suits  had  never  gone  beyond  the  issuance  of  a  preliminary  injunction 
and  the  fourth  failed  to  go  even  that  far.  The  stage  the  suit  reached  was  relevant 
only  to  the  issue  of  how  much  should  be  awarded,  but  not  to  the  question  of 
whether  to  make  any  award  at  all.  "As  all  lawyers  know,  a  lawsuit  does  not  always 
have  to  go  to  final  adjudication  on  the  merits  in  order  to  be  effective."  466  F.2d 
at  431. 

As  previously  noted,  the  Supreme  Court,  in  Hall  v.  Cole,  recently  approved 
the  award  of  attorney's  fees  under  the  LMRDA  on  a  "common  benefit"  rationale. 
See  note  S3  supra. 

isii  57  F.R.D.  94  (X.D.  Cal.  1972),  appeal  docketed.  No.  73-1145,  9th  Cir., 
Jan    11,  1973. 

"•*  337  F.  Supp.  221   (.\.D.  Cal.  1971),  cert,  denied,  409  U.S.  890  (1972). 
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utes  which  were  the  basis  for  rehef  in  the  case  did  not  provide 
for  the  award  of  fees,  the  court  looked  to  see  if  the  case  fell  into 
one  of  the  judge-created  exceptions  allowing  fees.  The  court  de- 
cided that  neither  the  improper  conduct  nor  common  fund  ex- 
ception was  applicable.  It  then  turned  to  what  it  termed  "the 
'private  attorney  general'  situation''  and  concluded  that  Mills  did 
not  give  the  federal  courts  license  to  award  attorney's  fees  in  all 
cases.  Rather,  the  court  must  exercise  its  sound  discretion  and 
base  its  decision  on  such  factors  as  the  strength  of  the  congres- 
sional policy,  the  number  of  persons  benefited  by  the  plaintiffs' 
efforts,  and  the  necessity  and  financial  burden  of  private  enforce- 
ment.^^* Reviewing  other  cases  that  had  awarded  fees  in  the 
private  attorney  general  situation,  the  court  found  that 

[t]he  rule  briefly  stated  is  that  whenever  there  is  nothing  in  a 
statutory  scheme  which  might  be  interpreted  as  precluding  it,  a 
"private  attorney-general"  should  be  awarded  attorney's  fees  when 
he  has  effectuated  a  strong  Congressional  policy  which  has  benefited 
a  large  class  of  people,  and  where  further  the  necessity  and  finan- 
cial burden  of  private  enforcement  are  such  as  to  make  the  award 
essential.  ^^-^ 

Applying  its  analysis  to  the  case  before  it,  the  court  found 
that  the  issues  involved  were  of  great  importance  and  priority,  and 
that  as  a  result  of  the  plaintiffs'  efforts  a  substantial  number  of 
persons  had  benefited.  The  court  further  found  that  because  of 
the  limited  resources  and  potentially  conflicting  interests  within 
and  among  governmental  entities,  the  public  policies  involved  in 
the  lawsuit  (environmental  protection  and  housing  relocation) 
often  depend  on  private  vigilance  and  enforcement.  The  court 
then  stated: 

Responsible  representatives  of  the  public  should  be  encouraged  to 
sue,  particularly  where  governmental  entities  are  involved  as  de- 
fendants. As  the  amicus  brief  points  out,  only  private  citizens  can 
be  expected  to  "guard  the  guardians." 

However,  these  exhortations  towards  citizen  participation  can 
sound  somewhat  hollow  against  the  background  of  the  economic 
realities  of  vigorous  litigation.  In  many  "public  interest"  cases  only 
injuncUve  relief  is  sought,  and  the  average  attorney  or  litigant  must 
hesitate,  if  not  shudder,  at  the  thought  of  "taking  on"  an  entity 
such  as  the  California  Department  of  Highways,  with  no  prospect 
of  financial  compensation  for  the  efforts  and  expenses  rendered. 
The  expense  of  litigation  in  such  a  case  poses  a  formidable,  if  not 
insurmountable,  obstacle.' ■''' 

i-'^-'  57  F.R.D.  at  99. 
1-*^  Id.  at   98. 
i-"^''  Id.  at  100-01. 
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Finally,  the  court  held  that  because  of  the  presence  of  the 
three  factors  it  had  discussed — (1)  the  effectuation  of  strong  pub- 
lic policies,  (2 )  the  benefits  conferred  on  numerous  persons  by  the 
litigation,  and  (3)  the  necessity  and  financial  burden  of  private 
enforcement — the  court  should  exercise  its  equitable  powers  and 
award  attorney's  fees.  And  in  doing  so  the  court  stated: 

We  cannot  emphasize  enough  that  in  granting  this  motion,  the 
purpose  is  not  to  saddle  the  losing  party  with  the  fmancial  burden 
in  order  to  punish  him,  rather  we  shift  the  hnancial  burden  in  order 
to  effectuate  a  strong  Congressional  policy.''''' 

In  sum,  the  Supreme  Court,  in  the  Piggie  Park  and  IWills 
decisions,  has  shown  increasing  receptivity  to  the  principle  that 
attorney's  fees  should  be  awarded  to  successful  private  plaintiffs 
who  help  to  effectuate  important  public  policies  by  securing 
through  litigation  benefits  that  inure  to  the  class  or  group  they 
represent.  This  new  approach  of  the  Supreme  Court  has  been 
followed  by  the  lower  federal  courts,  which,  in  a  series  of  cases 
beginning  soon  after  Piggie  Park,  have  liberally  interpreted  statu- 
tory provisions  authorizing  the  award  of  attorney's  fees,  have  ap- 
plied more  broadly  the  exceptions  to  the  general  rule  against 
granting  fees,  and  have  awarded  fees  in  contexts  where  the  tradi- 
tional exceptions  are  not  applicable. 

V 

Conclusion 

Nearly  a  decade  ago,  the  Supreme  Court  noted  that  "un- 
der the  conditions  of  modern  government,  litigation  may  well  be 
the  sole  practicable  avenue  open  ...  to  petition  for  redress  of 
grievances. "^'^  Unfortunately,  however,  even  that  avenue  is  often 
closed  today.  Many  important  issues,  affecting  large  numbers  of 
people,  cannot  be  litigated  simply  because  the  prospective  plain- 
tiffs are  unable  to  afford  an  attorney.  While  the  Legal  Services 

137  Id  at  102.  It  is  important  to  note  certain  other  aspects  of  the  case,  a<  well. 
First,  the  court  awarded  attorney's  fees  even  thon,2;h  the  attorneys  required  no  fees 
of  their  clients  and  received  tax-exempt  foundation  money.  Those  facts  in  the 
court's  view  were  not  germane  to  the  plaintiff's  status  as  a  private  attorney  gen- 
eral because  "[w]e  cannot  presume  Congress  intended  to  rely  on  tax-e.\empt 
foundations  to  fund  costs  of  litigation  in  order  to  effectuate  its  policies,  nor  that 
such  funding  will  continue  in  the  future."  Id.  at  98  n.6. 

Second,  the  court  rejected  the  notion  that  it  could  not  award  fees  where  the 
real  party  in  interest  was  the  State  of  California  and  held  that  sovereign  immunity 
was  no  bar  to  awarding  fees  against  the  State's  thief  engineer.  Id.  at  101-02  n.ll. 
.4fld  finally,  the  court  reimbursed  the  plaintiffs  for  their  expert  witness  fees.  Id.  at 
102. 

!•'«*'  X.\.\CP  V.  Button.  Ml  U.S.  415,  430  (1963). 
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Progi  im,  priv.i,  organizations  and  the  newly  established  public 
interest  law  firms  have  ameliorated  this  situation  to  some  extent, 
the  ultimate  solution  lies  in  the  wider  involvement  of  the  private 
bar  in  litigating  important  public  interest  issues. 

That  development,  however,  will  occur  only  when  such  litiga- 
tion becomes  fee-generating.  This  might,  of  course,  be  accomp- 
lished by  statute;  but  the  courts  need  not,  and  should  not,  await 
legislative  action.  As  we  have  already  seen,  the  judiciary  has  the 
inherent  equirable  power  to  award  fees  and  has  traditionally  done 
so  in  a  broad  range  of  cases.  Moreover,  the  judiciary  has  not 
hesitated  to  act  in  protection  of  its  jurisdiction.  In  the  criminal 
field,  the  Supreme  Court  has  struck  down  requirements  that  de- 
nied judicial  review  to  indigent  defendants,'^"  and  more  recently 
the  Court  has  invalidated  provisions  that  denied  access  to  the 
judiciary  to  poor  persons  who  wished  to  obtain  divorces."^ 

The  courts  have  further  protected  their  jurisdiction  in  recent 
years  by  expanding  the  concept  of  ''standing,"^^^  thereby  per- 
mitting greater  access  to  the  judicial  system  for  persons  wishing 
to  act  as  "vigilant  private  attorneys  general. "^^-  But  the  individ- 
ual who  has  "standing"  to  sue  can  utilize  the  courts  only  if  he  is 
able  to  secure  legal  representation.  It  is  meaningless,  for  example, 
to  grant  standing  to  conservationists  who  wish  to  challenge  tl^e 
actions  of  the  federal  government. ^^'^  if  their  legal  expenses  will 

13»  In  Griffin  v.  Illinois,  351  U.S.  12  (1956),  the  Court  held  that  indigent 
criminal  defendants  could  not  be  denied  a  full  direct  appellate  review  because  they  ' 
were  unable  to  afford  a  stenographic  transcript  of  the  trial  proceedings.  Three 
years  later  this  holding  was  expanded  in  Burns  v.  Ohio,  360  U.S.  252  (1959),  when 
the  Court  ruled  that  an  indigent  defendant  who  already  had  his  conviction  re- 
viewed by  an  intermediate  state  court  could  not  be  denied  a  further  review  by  the 
state  supreme  court  merely  because  he  was  unable  to  pay  the  filing  fee.  And  in 
1961,  the  Supreme  Court  held  that  an  indigent  prisoner  could  not  be  required  to 
pay  a  filing  fee  in  order  to  apply  for  a  writ  of  habeas  corpus.  Smith  v.  Bennett, 
365  U.S.  708  (1961). 

140  Boddie  v.  Connecticut,  401  U.S.  371  (1971). 

141  See,  e.g..  Barlow  v.  CoOins,  397  U.S.  159  (1970)  (tenant  farmers  challeng- 
ing regulation  of  Secretary  of  Agriculture);  Flast  v.  Cohen,  392  U.S.  83  (1968) 
(federal  ta.xpaycrs  challenging  expenditure  of  federal  funds)  ;  Office  of  Communica- 
tion of  the  United  Church  of  Christ  v.  FCC,  359  F.2d  994  (D.C.  Cir.  1966)'  (rep- 
resentatives of  listening  public  challenging  license  renewal  for  radio  station)  ; 
Bebchick  v.  Public  Util.  Comm'n,  318  F.2d  187  (D.C.  Cir.),  cert,  denied,  373  U.S. 
913  (1963)  (transit  riders  challenging  fare  increase);  Powelton  Civic  Home 
Owners  Ass'n  v.  HUD,  284  F.  Supp.  809  (E.D.  Pa.  1968)  (residents  of  affected 
area  challenging  urban  renewal  program).  But  see  Sierra  Club  v.  Morton,  405  U.S. 
727  (1972). 

142  Flast  v.  Cohen,  392  U.S.  83,  109  (1968)   (Douglas,  J.,  concurring). 

143  See,  e.g..  Citizens  Comm.  for  the  Hudson  Valley  v.  Volpe,  425  F.2d  97  (2d 
Cir.),  cert,  denied,  400  U.S.  949  (1970)  (challenge  to  issuance  of  permit  for  dredg- 
ing, filling  river)  ;  Scenic  Hudson  Preservation  Conference  v.  FPC,  354  F.2d  608 
(2d  Cir.   1965),  cert,  denied,  384  U.S.  941    (1966)    (challenge   to   construction   of 
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be  SO  great  that  litigation  is  economically  impossible."^  Yet,  if  it 
is  appropriate  for  the  courts  to  protect  their  jurisdiction  by  ex- 
panding the  doctrine  of  standing,  it  is  equally  appropriate  for 
them  to  protect  their  jurisdiction  by  expanding  the  award  of  at- 
torney's fees. 

There  need  be  no  fear  that  this  development  will  result  in  a 
flood  of  frivolous  litigation.  This  spectre,  of  course,  has  been 
raised  whenever  the  courts  have  considered  expanding  the  doc- 
trine of  standing,  but  as  Chief  Justice  Burger  has  noted,  fears  of 
inundation,  "are  rarely  borne  out."'^^  His  observation  is  equally 
true  with  regard  to  the  award  of  attorney's  fees  in  public  interest 
cases.  As  already  noted,  most  public  interest  litigation  is  complex 
and  time  consuming,  and  since  the  plaintiffs  are  generally  without 
great  financial  resources  and  damages  are  not  sought,  the  at- 
torney's only  source  of  remuneration  will  be  an  award  of  fees  by 
the  court  //  he  is  successful.  Thus,  few  attorneys  will  be  interested 
in  handling  any  case  that  appears  to  be  frivolous  or  to  stand  little 
chance  of  success. ^^*"' 

The  trend  toward  awarding  attorney's  fees  to  individuals  who 
have  acted  as  private  attorneys  general  should  therefore  be  con- 
tinued and  expanded.  This  can  be  accomphshed  in  many  cases, 
as  it  was  in  Piggie  Park,  simply  by  a  liberal  judicial  constructiori 
of  statutes  that  authorize  the  judge  to  grant  fees  in  his  discretion. 
Where  no  such  statute  is  involved,  the  award  often  can  be  based 
on  traditional  equitable  principles.  For  example,  the  same  reason- 
ing that  has  justified  the  award  of  attorney's  fees  in  traditional 
''common  fund"  cases  is  applicable  to  taxpayer's  suits  that  result 
in  a  monetary  recovery  for  the  public.  It  is  unfair  for  the  plaintiff 

hydroelectric  project)  ;  Road  Review  League  v.  Boyd,  2  70  F.  Supp.  650  (S.D.N. Y. 
1967)   (challenge  to  highway  route). 

1-*^  See  Sive,  supra  note  13,  at  618-19. 

145  Office  of  Communication  of  the  United  Church  of  Christ  v   FCC   359  F  'd 
994,  1006  (D.C.  Cir.  1966). 

146  Moreover,  judges  possess  very  significant  discretionary  powers  which  can 
be  empUjyed  to  keep  frivolous  suits  out  of  court.  For  example,  a  suit  can  be  dis- 
missed for  lack  of  standing  if  the  plaintiffs  are  not  "representative"  and  "respon- 
sible" individuals  or  groups.  See,  e.g.,  Citizens  Comm.  for  the  Hudson  Valley  v 
Volpe,  425  F.2d  97,  105  (2d  Cir.),  cert,  denied,  400  U.S.  949  (1970);  Office  of 
Communication  of  the  United  Church  of  Christ  v.  FCC,  359  F.2d  994,  1005  (DC 
Cir.  1966).  And  one  of  the  prerequisites  for  a  class  action  under  Rule  23  of  the 
Federal  Rules  of  CivU  Procedure  is  that  "the  representative  parties  will  fairly  and 
adequately  protect  the  interests  of  the  class."  Fed.  R.  Civ.  P.  23(a)  (4).  This  has 
been  interpreted  by  the  courts  to  require  "that  the  party's  attorney  be'  quaUfied 
experienced  and  generally  able  to  conduct  the  proposed  litigation  "  Eisen  v  Carlisle 
&  Jacquelin,  391  F.2d  555,  562  (2d  Cir.  1968).  Since  many  or  most  public  interest 
lawsuits  will  involve  standing  and  class  action  issues,  the  courts  will  have  ample 
powers  to  eliminate  any  that  are  frivolous. 
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who  successfully  brings  such  a  suit  to  bear  all  the  costs  of  litiga- 
tion, while  his  fellow  citizens,  who  benefit  equally,  incur  no  ex- 
pense at  all.  In  the  absence  of  a  statute  providing  for  attorney's 
fees,  the  courts  should  exercise  their  equitable  powers  and  award 
counsel  fees  to  the  successful  plaintiff  from  the  fund  he  has  res- 
cued or  created/^^ 

In  like  manner,  the  reasons  that  lie  behind  the  award  of  at- 
torney's fees  in  shareholder  derivative  suits  where  there  is  no 
monetary  recovery  apply  with  equal  force  in  much  public  in- 
terest lit'igation/-^^  This  is  true,  for  instance,  in  most  suits  brought 
against  public  officials.  Just  as  the  minority  shareholder  cannot, 
simply  by  exercising  his  right  to  vote,  eliminate  improper  actions 
by  the  corporation's  directors  or  officers,  so  too  the  citizen  must 
often  resort  to  litigation  to  prevent  or  correct  abuses  by  his  elected 
officials.  In  both  cases,  the  benefits  of  the  lawsuit  flow  not  just 
to  the  plaintiff  bringing  the  action,  but  to  the  entire  class  he  rep- 
resents, i.e.,  the  shareholders  or  the  general  public,  and  therefore 
it  is  only  equitable  that  the  plaintiff's  legal  expenses  be  borne  by 
that  class.^  '^^  In  the  derivative  suit  this  is  not  accomplished  directly 
by  taxing  each  individual  shareholder,  but  instead  is  achieved  in- 
directly by  ordering  the  corporation  to  pay  the  plaintiff's  attor- 
ney's fees.  Similarly,  in  public  interest  suits  where  the  government 
is  the  defendant,  the  entire  public  can  be  made  to  share  the  suc- 
cessful plaintiff's  costs  by  ordering  the  government  to  pay  his 
attorney's  fees. 

Often  the  award  of  attorney's  fees  in  public  interest  cases 
can  also  be  based  on  the  traditional  doctrine  of  punishing  the  de- 
fendant who  has  engaged  in  fraudulent,  groundless,  oppressive  or 
vexatious  conduct,  or  has  acted  in  a  manner  he  clearly  knew  was 
illegal.  For  example,  in  a  welfare  case  in  which  the  court  finds  that 

1^"  This  approach  was  followed  by  the  District  of  Columbia  Circuit  in  Beb- 
chick  V.  Public  Util.  Comm'n,  318  F.2d  187  (D.C.  Cir.),  cert,  denied,  373  U.S.  913 
(1963),  and  Washington  Gas  Light  Co.  v.  Baker,  195  F.2d  29  (D.C.  Cir.  1951),  and 
was  recently  adopted  by  the  Filth  Circuit  in  Ojeda  v.  Hackney,  discussed  in  te.xt 
accompanying  notes  101-03  supra,  and  by  the  Fourth  Circuit  in  Brewer  v.  School 
Bd.,  discussed  in  text  accomanying  notes  106-09  supra. 

i-*'^  In  a  recent  case  brought  against  the  Philadelphia-Baltimore-Washinglon 
Stock  Exchange  for  alleged  violations  of  the  1934  Securities  Exchange  Act,  the 
successful  plaintiff  requested  attorney's  fees.  Citing  Mills,  the  court  held  that  the 
absence  of  express  statutory  authority  and  the  fact  that  the  action  did  not  produce 
a  monetary  fund  did  not  preclude  the  award  of  fees.  The  court  found  that  the 
lawsuit  had  conferred  a  benefit  upon  the  exchange  and  its  members,  and  that 
therefore  the  plaintiff  was  entitled  to  reasonable  attorney's  fees.  Bright  v.  Philadel- 
phia-Baltimore-Washington Stock  Exch..  32  7  F.  Supp.  495,  506  (E.D.  Pa.  1971). 

I4>*a  jhis  is  t^he  "common  benefit"  rationale  enunciated  by  the  Supreme  Court 
in  Hall  v.  Cole,  discussed  in  note  83  supra. 
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State  or  county  officials  have  acted  in  blatant  disregard  of  prior 
court  decisions  or  of  federal  regulations,  attorney's  fees  should 
be  awarded  to  the  successful  plaintiff  on  the  ground  that  these 
costs  have  been  incurred  only  because  of  the  defendant's  mis- 
conduct/^'^ 

But  even  when  there  is  no  statute  authorizing  the  award  of 
attorney's  fees  and  traditional  equitable  doctrines  allowing  such 
an  award  are  not  applicable,  the  Pig^ie  Park-Mills  doctrine  dic- 
tates that  unless  there  is  a  specific  statutory  prohibition,  the 
courts  should  nevertheless  award  attorney's  fees  as  a  matter  of 
course  to  the  successful  plaintiff  who  has  acted  as  a  private  attor- 
ney general  to  vindicate  the  public  interest. ^^"  As  this  becomes 
the  common  practice,  the  award  of  fees  in  such  cases  will  serve 
both  as  an  incentive  to  members  of  the  private  bar  to  engage  in 
litigation  involving  important  public  issues  and  as  a  deterrent  to 
future  wrongdoing/''*^ 

It  should  be  stressed,  however,  that  neither  of  these  benefits 
will  be  realized  unless  the  courts  award  attorney's  fees  in  an 
amount  that  adequately  compensates  the  plaintiff's  counsel  for 
his  time  and  effort/^-  Mere  token  awards  should  not  be  made, 

i-l»  Cf.  Callahan  v.  Wallace,  466  F.2d  59,  62  (5th  Cir.  1972)^  As  previously 
noted,  attorney's  fees  have  been  awarded  in  a  larp:e  number  of  scfiool  desegregation 
cases  where  the  defendants  failed  to  make  good  faith  efforts  to  achieve  racial 
intergration.  See  notes  64-65  supra. 

^■'''*  It  should  be  noted  that  attorney's  fees  have  been  awarded  even  though 
the  plaintiff  was  represented  by  an  attorney  who  required  no  fee.  See  La  Raza 
Unida  v.  Volpe,  57  F.R.D.  94,  98  n.6  (X.D.  Cal.  1972),  appeal  docketed.  No. 
73-1145,  9th  Cir.,  Jan.  11,  1973;  Lee  v.  Southern  Home  Sites  Corp.,  444  F.2d  143, 
147   n.3    (5th   Cir.   1971). 

l-''!  Attorney's  fees  should  not  be  awarded  as  a  matter  of  course  to  successful 
defendants  in  public  interest  lawsuits.  No  public  policy  would  be  promoted  by  such 
awards  since  the  defendants  have  not  acted  as  private  attorneys  general  and  need 
no  incentive  to  act  as  defendants.  In  fact,  routinely  awarding  attorney's  fees  to 
defendants  would  have  the  undesirable  result  of  discouraging  individuals  from 
acting  as  private  attorneys  general.  Nor  is  reimbursing  defendants  as  a  matter  of 
course  nece.ssar\'  to  discourage  the  bringing  of  frivolous  public  interest  litigation. 
As  already  noted,  economic  considerations  make  it  unlike!>  that  frivolous  suits 
will  be  brought,  see  te.xl  accompanying  note  146  supra,  and  the  court  ahva\s  has 
the  equitable  power  to  award  fees  to  the  defendants  ii'  a  suit  is  in  fact  frivolous. 
Perhaps  it  is  for  the  above  reasons  that  tlie  196S  Civil  Rights  .Act  provides  thai 
attorney's  fees  can  only  be  awarded  to  prevailing  plaintiffs.  42  U.S.C.  §  3612(c) 
(1970). 

There  appear  to  be  no  cases  where  a  successful  defendant  in  a  pubHc  interest 
suit  has  been  awarded  fees  against  a  private  plaintiff.  Fees  were  awarded,  how- 
ever, against  the  federal  government  in  United  States  v.  Gray,  319  F.  Supp.  871 
(D.R.I.  1970).  The  government  conceded  liability  and,  as  the  court  noted,  assessing 
fees  against  it  would  not  discourage  future  private  litigation.  Id.  at  872. 

1"j2  In  Knoff  V.  City  &  County  of  San  Francisco.  1  Cal.  App.  3d  184,  203  & 
n.l4,  81  Cal.  Rptr.  683,  695  &  n.l4  (1969),  a  taxp.ayer's  suit  to  compel  the  collec- 
tion of  previously  uncollected   tax  assessments,   the   court,  acting  under  a  statute 
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but  rather  the  same  considerations  that  the  courts  have  tradi- 
tionally taken  into  account  when  awarding  fees  as  part  of  their 
inherent  equitable  powers,  or  pursuant  to  hundreds  of  federaP^^ 
and  state^^^  statutes,  should  be  utilized  for  arriving  at  just  awards 
in  public  interest  cases.  It  should  be  error  for  the  trial  judge  to 
consider  only  the  amount  of  the  recovery.^^^  The  other  factors 
that  should  be  taken  into  account  are:^^^  the  nature  of  the  litiga- 
tion; the  novelty  and  difficulty  of  the  questions  involved;  the  skill 
required  in  the  case;  the  skill  and  resourcefulness  of  the  oppos- 
ing counsel;  the  amount  of  time  the  attorney  spent  on  the  case; 
the  attorney's  age,  skill  and  learning;  his  experience  in  the  par- 
ticular subject  matter  area;  his  standing  in  the  legal  community; 
the  loss  of  employment  for  the  attorney  while  working  on  the 
case;  and  the  customary  charges  of  the  Bar  for  similar  services. ^^^ 

calling  for  "reasonable  compensation  for  attorney's  fees,"  at  first  fixed  its  award 
at  20%  of  the  first  one  million  dollars  of  revenues  recovered,  10%  of  the  second 
million,  and  iive  percent  of  the  third  million.  Upon  reconsideration,  the  court 
awarded  the  attorney  15%  of  sums  recovered,  which  at  the  time  of  the  decision 
amounted  to  almost  ten  million  dollars.  Order  and  Judgment,  Nov.  18,  1970.  For  a 
discussion  of  the  awards  made  in  shareholder  class  action  suits,  see  Hornstein,  Legal 
Therapeutics:  The  "Salvage"  Factor  In  Counsel  Fee  Awards,  69  Harv.  L.  Rev.  658, 
667-69  (1956). 

153  See,  e.g..  Packers  and  Stockyards  Act  of  1921  §  309(f),  7  U.S.C.  §  210(f) 
(1970) ;  Perishable  Agricultural  Commodities  Act  of  1930  §  7(b),  7  U.S.C.  §  499g(b) 
(1970);  Clayton  Act  §  4,  15  U.S.C.  §  IS  (1970);  Trust  Indenture  Act  of  1939 
§  323(a),  15  U.S.C.  §  77www(a)  (1970);  Securities  Exchange  Act  of  1934  §§  9(e), 
18(a),  IS  U.S.C.  §§  78i(e),  7Sr(a)  (1970);  Copyright  Act  §  1,  17  U.S.C.  §  116 
(1970);  Fair  Labor  Standards  Act  of  1938  §  16(b),  29  U.S.C.  §  216(b)  (1970); 
Patent  Act  §  283,  35  U.S.C.  §  285  (1970);  Veterans'  Benefits  Act  §  1822(b),  38 
U.S.C.  §  1822(b)  (1970)  ;  Civil  Rights  Act  of  1964  §  204(b),  42  U.S.C.  §  2000a-3(b) 
(1970);  Civil  Rights  Act  of  1968  §  812(c),  42  U.S.C.  §  3612(c)  (1970);  Railway 
Labor  Act  §  3(p),  45  U.S.C.  §  153 (p)  (1970) ;  Merchant  Marine  Act  of  1936  §  810, 
46  U.S.C.  §  1227  (1970);  Communications  Act  of  1934  §  206,  47  U.S.C.  §  206 
(1970);  Interstate  Commerce  Act  §§  8,  16,  308(b),  49  U.S.C.  §§  8,  16(2),  908(b) 
(1970). 

i^'*  For  a  listing  of  some  of  the  fee  shifting  provisions  found  in  the  statutes 
of  California,  Minnesota,  Texas  and  Washington,  see  Stocbuck,  supra  note  12, 
at  209-11. 

155  Cf.  Brotherhood  of  R.R.  Signalmen  v.  Southern  Ry.,  3S0  F.2d  59,  68-69 
(4th  Cir.),  cert,  denied,  389  U.S.  958  (1967).  It  is  perfectly  proper  for  the  attorney's 
fee  to  exceed  the  recovery  gained  for  the  client.  See,  e.g..  Hill  v.  Franklin  County 
Bd.  of  Educ,  390  F.2d  583  (6th  Cir.  1968)  (award  of  ?1000  not  excessive  where 
recovery  for  client  was  $286.80). 

15G  Qver  the  years,  many  courts  have  set  out  what  they  considered  to  be  the 
relevant  factors  for  determining  a  reasonable  attorney's  fee.  See,  e.g..  Brotherhood 
of  R.R.  Signalmen  v.  Southern  Ry.,  380  F.2d  59,  69  (4th  Cir.),  cert,  denied,  389 
U.S.  958  (1967)  ;  Berkshire  Mut.  Ins.  Co.  v.  Moffett,  378  F.2d  1007,  1013  (5th  Cir. 
1967)  ;  La  Mesa-Spring  Valley  School  Dist.  v.  Otsuka,  57  Cal.  2d  309,  316,  369 
P.2d  7,  11,  19  Cal.  Rptr.  479,  483  (1962).  The  Canons  of  Professional  Ethics  of 
the  American  Bar  Association  No.  12  and  6  J.  Moore,  Federal  Practice  !I  54.77 [2], 
at  1716  (1972)  also  list  relevant  factors  for  determining  attorney's  fees. 

157  Judges  usually  believe  that  "[a]   trial  court  has  first-hand  knowledge  o.f 
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Appellate  courts  must  stand  ready  to  modify  awards  that  are 
"wholly  inadequate. "^^^^  Only  by  fairly  compensating  the  success- 
ful plaintiff's  attorney  for  his  time  and  effort  \v\\\  the  private  bar 
become  more  involved  in  public  interest  litigation,  and  will  so- 
ciety's interests  best  be  served. 

the  proceedings  before  it  and  is  thus  clearly  qualified  to  'place  a  value  on  [the 
attorney's]  services  without  opinion  evidence  of  an  expert  witness  on  the  subject.'  " 
Montalvo  v.  Tower  Life  BIdg.,  426  F.2d  1135,  USO  (5th  Cir.  1970)  (citation 
omitted).  Usually,  therefore,  the  trial  court  will  have  the  attorney  submit  only 
documentary  evidence  of  the  time  he  spent  on  the  case  and  the  expenses  incurred. 
Sometimes,  however,  the  court  may  also  require  the  attorney  to  present  affidavits 
from  members  of  his  home  bar  giving  their  estimate  of  the  fair  value  of  the  legal 
services  rendered.  See,  e.g.,  Electronics  Capital  Corp.  v.  Shepcrd,  439  F.2d  692  (5th 
Cir.  1971)   (per  curiam). 

15S  cf.  Monaghan  v.   Hill,   140  F.2d  31,  34   (9th   Cir.    1944)    (district   court 
ordered  to  raise  its  award  of  $12,500  to  at  least  $50,000). 
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NOTES 

AWARDING  ATTORNEYS'  FEES  TO  THE  "PRIVATE 
ATTORNEY  GENERAL":  JUDICIAL  GREEN  LIGHT 
TO  PRIVATE  UTIGATION  IN  THE  PUBLIC  INTEREST 


A  new  exception  to  the  traditional  refusal  of  the  American  legal 
system  to  award  attorneys'  fees  to  victorious  litigants  is  currently  emerg- 
ing in  the  federal  courts.  Predicated  upon  the  desire  to  encourage  liti- 
gation aimed  at  vindicating  strong  national  policies,  a  number  of  federal 
courts  will  now  award  counsel  fees  to  those  plantiffs  who  have  pursued 
certain  types  of  public  interest  actions  to  a  successful  conclusion.^ 

The  implications  of  this  new  exception  would  seem  to  be  of  con- 
siderable significance.  Traditionally,  enforcement  of  those  federal  laws 
designed  to  protect  broad  public  interests  has  depended  almost  exclu- 
sively upon  the  efforts  of  the  United  States  Attorney  General's  office 
and  various  administrative  agencies.  Although  considerable  efforts 
have  been  channeled  through  these  public  instrumentalities,  the  inher- 
ent hmitations  of  restricted  funding,  heavily  centralized  bureaucratic  or- 
ganization and,  in  many  instances,  direct  conflicts  of  interest,  have  sub- 
stantially impaired  their  overall  effectiveness.-  By  eliminating  the  main 
obstacle  to  private  litigation  in  the  public  interest — the  prohibitive  ex- 
pense of  hiring  legal  counsel'' — these  federal  courts  have  made  it  pos- 
sible for  public-minded  individuals  to  supplement  the  efforts  of  public 
enforcement  agencies,  and  to  do  so  free  of  the  constraints  of  those  poHt- 
ically  dependent  bodies. 

1.  See,  e.g..  Knight  v.  Aiiciello,  453  F.2d  852  (1st  Cir.  1972);  Lee  v.  Southern 
Home  Sites  Corp.,  444  F.2d  143  (5th  Cir.  1971);  Ross  v.  Goshi,  351  F.  Supp.  949  (D. 
Haw.  1972);  La  Raza  Unida  v.  Voipe,  Civ.  No.  C-71-1166  RFP  (N.D.  Cal.  Oct.  19, 
1972);  Wyatt  v.  Strickney,  344  F.  Supp.  387  (M.D.  Ala.  1972);  NAACP  v.  Allen,  340 
F.  Supp.  703  (M.D.  Ala.  1972). 

2.  See  La  Raza  Unida  v.  Volpe,  Civ.  No.  C-71-1166  RFP  at  9  (N.D.  Cal.  Oct. 
19,  1972). 

3.  In  addition  to  the  monetary  obstacle,  two  major  legal  hurdles  may  also  effec- 
tively bar  pro  bono  litigation  by  private  individuals,  namely,  the  question  of  "stand- 
ing," see,  e.g.,  Sierra  Club  v.  Morton,  405  U.S.  727  (1972),  and  the  question  of  whether 
the  statute  in  question  allows  for  a  private,  as  opposed  to  public,  right  of  action 
based  upon  its  violation.  Compare,  e.g.,  Holloway  v.  Bristol-Myers  Corp.,  327 
F.  Supp.  17  (D.D.C.  1971),  with  J.L  Case  Co.  v.  Borak,  377  U.S.  426  (1964). 

[733] 
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The  social  value  of  encouraging  pro  bono  litigation  in  this  manner 
is  manifest:  substantially  increasing  the  enforcement  potential  of  our 
country's  civil  laws  will  naturally  lead  to  an  accelerated  realization  of 
the  policies  behind  these  laws,  and,  in  the  broader  context,  a  far 
greater  ability  to  respond  to  the  perceived  needs  and  desires  of  society. 
This  note  will  examine  the  legal  conceptualization  and  practical  appli- 
cation of  the  still  embryonic  "private  attorney  general"  fee  shifting  doc- 
trine. Specifically  it  will  chronicle  the  judicial  generation  of  the  new 
rule,  examine  the  latest  group  of  cases  which  have  relied  upon  it  to 
shift  the  plaintiffs  attorney  expenses  to  the  losing  defendant,  suggest 
additional  conceptual  and  substantive  refinements  which  might  facili- 
tate effectuation  of  the  rule's  underlying  policy,  and  analyze  the  rea- 
soning of  the  only  federal  decision  to  date  which  has  expressly  es- 
chewed its  application. 

Emergence  of  the  New  Fee  Shifting  Rationale 
The  Historical  Backdrop  of  Fee  Shifting  in  the  Federal  Courts 

Traditionally  it  has  been  the  rule  in  the  United  States  that  attor- 
neys' fees  are  not  assessable  against  the  losing  litigant  either  in  the  form 
of  court  costs  or  as  part  of  the  prevailing  party's  damages  award.' 
Rather,  each  party  generally  has  been  left  to  bear  for  himself  the 
expenses  of  retaining  legal  counsel.  As  with  most  generalizations  in  the 
law,  however,  the  rule  against  fee  shifting  has  been  riddled  with  various 
exceptions.  These  may  be  divided  into  two  general  categories:  those 
exceptions  promulgated  by  statute  and  those  created  by  the  courts  pur- 
suant to  their  general  equity  powers. 

Statutory  exceptions  are  patterned  according  to  two  basic  proto- 
types. The  first  type  of  statute  requires  automatic  transferance  of  fees 
and  typically  provides  that  "[ilf  the  petitioner  shall  finally  prevail  [in 
an  action  brought  pursuant  to  the  statute]  he  shall  be  allowed  a  reason- 

4.  Fleischmann  Distilling  Corp.  v.  Maier  Brewing  Co.,  386  U.S.  714  (1967).  In 
Flcischmann  Chief  Justice  Warren  pointed  out  that  "[\\n  support  of  the  American  nile, 
it  has  been  argued  that  since  litigation  is  at  best  uncertain  one  should  not  be  penalized 
for  merely  defending  or  prosecuting  a  lawsuit,  and  that  the  poor  might  be  unjustly  dis- 
couraged from  instituting  actions  to  vindicate  their  rights  if  the  penalty  for  losing  in- 
cluded the  fees  of  their  opponents'  counsel.  .  .  .  Also,  the  time,  expense,  and  difficul- 
ties of  proof  inherent  in  litigating  the  question  of  what  constitutes  reasonable  attorney's 
fees  would  pose  substantial  burdens  for  judicial  administration."  Id.  at  718.  Many 
commentators,  on  the  other  hand,  have  argued  in  favor  of  the  English  practice  of  award- 
ing attorneys'  fees  to  the  prevailing  litigant  in  almost  all  civil  suits.  See  Ehrenzweig, 
Reimbursement  of  Counsel  Fees  and  the  Great  Society.  54  Calif.  L.  Rev.  792  (1966); 
Kuenzel,  The  Attorney's  Fee:  Why  ^'ot  a  Cost  of  Litit^ation?,  49  Iowa  L.  Rev.  75 
(1963);  Sloebuck,  Counsel  Fees  Included  in  Costs:  A  Lo^iical  Development,  38  Colo. 
L.  Rev.  202  (1966);  Note,  Attorney's  Fees:  Where  Shall  the  Ultimate  Burden  Lie?, 
20  Vand.  L.  Rev.  1216  (1967). 
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able  attorney's  fee,  to  be  taxed  and  collected  as  part  of  the  costs  of  the 
suit/"'  In  contrast  to  these  mandatory  provisions,  several  federal  stat- 
utes confer  discretionary  power  upon  the  courts  to  shift  counsel  fees  to 
the  prevailing  litigant.  Statutes  of  this  later  variety  may  in  some  cases 
restrict  the  court's  discretion  by  detailing  various  guidelines  on  which 
the  court  must  make  its  determination." 

The  second  major  source  of  exceptions  to  the  basic  no-fee-shifting 
rule  has  been  the  general  equity  powers  of  the  federal  judiciary.  In 
commenting  upon  this  inherent  authority,  Justice  Frankfurter  noted: 

Allowance  of  [attorneys']  costs  in  appropriate  situations  is  part 
of  the  historic  equity  jurisdiction  of  the  federal  courts.  The  suits 
"in  equity"  of  which  these  courts  were  given  "cognizance"  ever 
since  the  First  Judiciary  Act,  constituted  that  body  of  remedies, 
procedures  and  practices  which  theretofore  had  been  evolved  in  the 
English  Court  of  Chancery,  subject,  of  course,  to  modifications  by 
Congress.  .  .  .  The  sources  bearing  on  eighteenth-century  Eng- 
lish practice — reports  and  manuals — uniformly  support  the  power 
not  only  to  give  a  fixed  allowance  for  the  various  steps  in  a  suit, 
what  are  known  as  costs  "between  party  and  party,"  but  also  as 
much  of  the  entire  expenses  of  the  litigation  of  one  of  the  parties 
as  fair  justice  to  the  other  party  will  permit,  technically  known  as 
costs  "between  solicitor  and  client."" 

Although  this  general  power  to  award  attorneys'  fees  has  thus  re- 
sided within  the  federal  court  system  for  some  time,  in  practice  it  has 
been  used  relatively  sparingly  and  usually  only  within  the  confines  of 
certain  well  established  exceptions  to  the  general  rule.  In  fact,  until  re- 
cently only  two  such  exceptions  have  accounted  for  the  great  majority 
of  cases  in  which  the  courts  have  deemed  it  appropriate  to  award  fees. 
The  first  of  these  may  be  termed  the  vexatious  or  unreasonable  con- 
duct rule.  Under  this  rationale  the  courts  have  awarded  fees  to  a  liti- 
gant where  his  opponent  has  pursued  an  unfounded  action  or  defense 
and  has  done  so  "in  bad  faith,  vexatiously,  wantonly  or  for  oppressive 
reasons."^  The  obvious  purpose  for  awarding  attorney  fees  in  such  a 
case  is  to  protect  the  honest  litigant  and  to  discourage  abuse  of  the  court 
system. 

5.  E.g.,  7  U.S.C.  §  210(f)  (1970)  (Packers  and  Stockyards  Act  of  1921);  id. 
§  499g(b)  (Perishable  Agriculture  Commodities  Act  of  1930);  45  U.S.C.  §  153(p) 
(1970)  (Railway  Labor  Act  of  1926);  49  U.S.C.  §  16(2)  (1970)  (Interstate  Com- 
merce Act  of  1887). 

6.  E.g.,  15  U.S.C.  §  77k(e)  (1970)  (Securities  Act  of  1933,  allowing  the  court 
to  award  attorneys'  fees  if  it  "believes  the  suit  or  the  defense  to  have  been  without 
merit  .  .  .  .");  35  U.S.C.  §  285  (1970)  (patent  infingement  suits,  allowing  the  court 
to  award  attorneys'  fees  in  "exceptional  cases"');  42  U.S.C.  §  3612(c)  (1970)  (Fair 
Housing  Act  of  1968,  allowing  the  court  to  award  fees  provided  that  the  plaintiff  "in 
the  opinion  of  the  court  is  not  financially  able  to  assume  said  attorney's  fees"). 

7.  Sprague  v.  Ticonic  Nat'l  Bank,  307  U.S.  161,  164-65  (1939). 

8.  6  J.  Moore,  Federal  Practice  \   ^4.77[2]  at  1709   (2d  ed.   1971). 
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The  second  major  court  created  exception,  customarily  referred  to 
as  the  "common  fund"  doctrine,  is  premised  upon  the  desire  to  avoid 
the  unjust  enrichment  of  others  at  the  sole  expense  of  the  person  who 
has  provided  them  with  a  benefit.  The  basic  rule  may  be  summarized 
as  follows:  Where  an  individual,  through  his  own  litigative  efforts,  has 
protected  or  created  a  fund  in  which  others  have  a  beneficial  interest, 
he  normally  will  be  awarded  litigation  expenses,  including  attorneys' 
fees,  either  from  the  fund  itself  or  from  some  kindred  source  over  which 
the  court  has  jurisdiction  to  assess  the  beneficiaries  for  a  share  of  the 
expenses  proportionate  to  their  interests.'' 

Application  of  the  common  fund  doctrine  is  well  illustrated  by  the 
frequently  cited  case  of  Trustees  v.  Greenough}"  There  the  plaintiff,  a 
bondholder  in  the  Florida  Railway  Company,  brought  suit  on  behalf 
of  himself  and  all  other  holders  of  similar  bonds  against  the  present  and 
former  trustees  of  a  fund  which  had  been  pledged  inter  alia  for  the  pay- 
ment of  the  interest  accruing  on  the  bonds.  The  bill  charged  that  the 
trustees  were  wasting  and  destroying  the  fund  by  selling  the  trust  prop- 
erty at  a  nominal  price,  and  that  in  addition  the  trustees  refused  to 
provide  for  the  payment  of  interest  on  the  bonds.  Plaintiff  pursued  the 
action  to  a  successful  conclusion  and  in  so  doing  "secured  and  saved" 
a  large  portion  of  the  trust  fund.  In  addition,  as  the  result  of  plain- 
tiffs efforts,  similarly  situated  bondholders  were  able  to  realize  divi- 
dend payments  which  prior  to  the  suit  had  been  substantially  in  arrears. 
Against  this  background,  then,  the  Court  determined  that  it  was  ap- 
propriate to  award  the  plaintiff  attorneys'  fees  from  the  fund  which  he 
had  protected: 

[I]n  a  case  like  the  present,  where  the  bill  was  filed  not  only  in  be- 
half of  the  complainant  himself  but  in  behalf  of  the  other  bond- 
holders having  an  equal  interest  in  the  fund;  and  where  the  bill 
sought  to  rescue  that  fund  from  waste  and  destruction  .  .  .  and  to 
bring  it  into  court  for  administration  according  to  the  purposes  of 
the  trust:  and  where  all  this  has  been  done;  and  done  at  great  ex- 
pense and  trouble  on  the  part  of  the  complainant;  and  the  other 
bondholders  have  come  in  and  participated  in  the  benefits  resulting 
from  his  proceedings — if  the  complainant  is  not  a  trustee,  he  has 
at  least  acted  the  part  of  a  trustee  in  relation  to  the  common  inter- 
est ...  .  It  would  not  only  be  unjust  to  him,  but  it  would  give  to 
the  other  parties  entitled  to  participate  in  the  benefits  of  the  fund 
an  unfair  advantage.  He  has  worked  for  them  as  well  as  for  him- 
self; if  he  cannot  be  reimbursed  out  of  the  fund  itself,  they  ought 
to  contribute  their  due  proportion  of  the  expenses  which  he  has  fai^rly 
incurred.  To  make  them  a  charge  upon  the  fund  is  the  most 
equitable  way  of  securing  such  contribution.^^ 


9.     Id. 

10.  105  U.S.  527  (1882). 

11.  W.  at  532. 
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The  Movement  Toward  a  New  Fee  Shifting  Rationale 

The  three  basic  fee  shifting  exceptions  discussed  above — express 
statutory  provision,  the  vexatious  conduct  rule  and  the  "common  fund" 
doctrine — have,  until  the  emergence  of  the  new  "private  attorney  gen- 
eral" exception,  with  which  this  note  is  concerned,  accounted  for  the 
great  bulk  of  the  fee  transferring  which  has  occurred  in  the  federal 
courts.  Thus,  in  the  vast  majority  of  cases,  the  courts  have  adhered  to 
the  general  American  rule  of  denying  any  award  of  fees  to  either  of  the 
litigants.  The  law  was  by  no  means  completely  rigid,  however,  and  al- 
though the  fundamental  exceptions  were  retained  as  general  guidelines, 
the  courts  managed  to  express  their  expanding  notions  of  equity  by  in- 
creasingly liberalizing  the  bounds  of  these  exceptions.  Since  these  pre- 
liminary departures  manifest  much  of  the  judicial  sentiment  which  ul- 
timately led  to  the  "private  attorney  general"  doctrine,  it  may  be  worth- 
while to  consider  briefly  a  few  of  the  more  salient  trends  and  cases. 

Expanding  Notions  of  Bad  Faith 

The  expansion  of  the  vexatious  and  unreasonable  conduct  excep- 
tion is  perhaps  best  illustrated  by  a  series  of  relatively  recent  school  de- 
segregation cases.  The  primary  introduction  of  fee  shifting  into  the 
school  desegregation  area  came  in  Bell  v.  School  Board^'-  In  that  case 
the  lower  court  had  granted  plaintiffs  request  for  injunctive  relief  aimed 
at  preventing  further  racial  discrimination  in  his  school  district  but  had 
denied  an  additional  prayer  for  counsel  fees.  On  appeal,  the  refusal 
to  award  fees  was  reversed.  The  appellate  court  reasoned  that  such  an 
award  was  clearly  justified  in  light  of  the  school  board's  "long  contin- 
ued pattern  of  evasion  and  obstruction  which  included  not  only  the  de- 
fendants' unyielding  refusal  to  take  any  initiative,  thus  casting  a  heavy 
burden  on  the  children  and  their  parents,  but  their  interposing  a  variety 
of  administrative  obstacles  to  thwart  the  valid  wishes  of  the  plaintiff 
for  a  desegregated  education."'''  Bell  thus  constituted  a  rather  classic 
application  of  the  unreasonable  conduct  rule. 

In  Clark  v.  Board  of  Education,^  ^  decided  three  years  after  Bell, 
the  desire  for  a  more  flexible  fee  shifting  rationale  was  plainly  evident. 
In  that  case,  the  court  dealt  with  a  pattern  of  resistance  to  school  de- 
segregation which  was  quite  similar  to  that  evidenced  in  Bell.  The 
trial  court  in  Clark,  however,  had  granted  plaintiff  an  award  of  attor- 
neys' fees  but  only  in  the  seemingly  token  amount  of  $250.  The  court 
of  appeals  reluctantly  affirmed,  stating  that  "[w]hile  we  believe  addi- 
tional fees  were  warranted,  we  do  not  believe  that  this  is  such  an  extra- 

12.  321  F.2d  494  (4th  Cir.  1963). 

13.  W.  at  500. 

14.  369F.2d661  (8th  Cir.  1966). 
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ordinary  case  that  we  could  validly  hold  that  the  trial  court  has  abused 
its  discretion.   .   .   ."''     The  court  then  went  on  to  express  its  general 
impatience  with  the  injustice  of  forcing  individuals  into  court  in  order 
to  vindicate  clearly  defined  rights.    In  conclusion  the  court  stated: 
If  well  known  constitutional  guarantees  continue  to  be  ignored  or 
abridged  and  individual  pupils  are  forced  to  resort  to  the  courts 
for  protection,  the  time  is  fast  approaching  when  additional  sanc- 
tion of  substantial  attorney  fees  should  be  seriously  considered  by 
the  trial  courts.^" 

Two  years  later,  in  Cato  v.  Parham,^'  the  admonition  of  the  Clark 
court  was  to  some  extent  followed.  In  Catn  the  court  noted  that  al- 
though litigation  aimed  at  ending  the  racial  segregation  in  the  defend- 
ant's school  district  had  dragged  on  for  nine  years,  it  did  not  'impugn 
the  Board's  good  faith  in  trying  to  carry  out  the  [constitutional]  man- 
date. .  .  ."^''  Despite  this  fact,  however,  the  court  pointed  out  that  it 
could  not  "be  gainsaid  that  whatever  progress  has  been  made  in  the 
direction  of  desegregation  .  .  .  has  followed  judicial  prodding,"^''  and 
awarded  attorneys'  fees  to  the  plaintiff  in  the  amount  of  $700.-"  At  a 
minimum,  Cato  stood  for  a  substantial  expansion  of  the  vexatious  con- 
duct rule.  Bad  faith  on  the  part  of  the  defendant,  a  traditional  pre- 
requisite of  fee  shifting  under  this  rationale,  was  largely  dispensed  with. 
Instead,  all  that  the  court  appeared  to  require  was  a  showing  that  the 
defendant  had  precipitated  litigation  which  should  not  have  been  nec- 
essary. In  making  this  implicit  ruling,  then,  the  court  significantly  lib- 
eralized fee  shifting  policy:  emphasis  was  no  longer  to  be  placed  ex- 
clusively on  the  misconduct  of  the  defendant;  rather  fees  might  also  be 
awarded  to  alleviate  the  patent  unfairness  in  making  a  citizen  incur  a 
heavy  financial  burden  in  order  to  realize  a  clearly  defined  constitu- 
tional right.  Beyond  inaugurating  this  new  shift  in  policy,  however,  the 
court  also  exhibited  a  prescience  of  the  further  fee  shifting  developments 
which  were  soon  to  take  place  by  citing  as  "suggestive"  the  then  very 
recent  Supreme  Court  decision  in  Newman  v.  Pig<^'e  Park  Enterprises.-^ 
The  question  in  Piggie  Park  was  what  criteria  should  determine 
whether  an  attorney's  fee  award  was  justified  in  a  suit  under  Title  II 
of  the  1 964  Civil  Rights  Act."    This  act  provides  that: 


15.  W.  at  671. 

16.  Id. 

17.  293  F.  Siipp.  1375  (E.D.  Ark.),  aff'J.  403  F.Zd  12  (8th  Cir.  1968). 

18.  Id.  at  1378. 

19.  Id. 

20.  This  amount  was  intendeJ  to  compensate  the  plaintiffs  for  counsel  fees  in- 
curred only  during  the  last  several  months  of  the  suit.  Fees  incurred  before  Septem- 
ber 1967  were  apparently  deemed  to  be  nonrecoverable  undc;-  the  law  which  existed 
prior  to  that  time. 

21.  390  U.S.  400  (1968). 

22.  42  U.S.C.  §  2000a  (1970).     This  title  of  the  act  prohibits  discrimination  or 
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In  any  action  commenced  pursuant  to  this  subchapter,  the  court,  in 
its  discretion,  may  allow  the  prevailing  paity,  other  than  the  United 
States,  a  reasonable  attorney's  fee  as  part  of  the  costs,  and  the 
United  States  shall  be  liable  for  costs  the  same  as  a  private  per- 
sen.-' 

The  court  of  appeals  apparently  regarded  the  discretion  to  award  fees 
granted  by  the  statute  as  adding  very  little  to  the  discretion  which  al- 
ready existed  in  the  courts  under  the  traditional  bad  faith  rule  and  in- 
structed the  district  court  accordingly.-'  The  Supreme  Court,  however, 
did  not  agree.  Instead  it  found  that  the  attorney's  fee  provision  of  Ti- 
tle II  was  meant  not  simply  to  penalize  bad  faith  litigants,  but  also  to 
encourage  private  enforcement  of  high  priority  congressional  policies. 
The  Court  reasoned  as  follows: 

When  the  Civil  Rights  Act  of  1964  was  passed,  it  was  evident  that 
enforcement  would  prove  difficult  and  tliat  the  Nation  would  have 
to  rely  in  part  upon  private  litigation  as  a  means  of  securing  broad 
compliance  with  the  law.  A  Title  II  suit  is  thus  private  in  form 
only.  When  a  plaintiff  brings  an  action  under  that  Title,  he  can- 
not recover  damages.  If  he  obtains  an  injunction  he  does  so  not 
for  himself  alone  but  also  as  a  "private  attorney  general,"  vindicat- 
ing a  policy  that  Congress  considered  of  the  highest  priority.  If 
successful  plaintiffs  were  routinely  forced  to  bear  their  own  attor- 
neys' fees,  few  aggrieved  parties  would  be  in  a  position  to  advance 
the  public  interest  by  invoking  the  injunctive  powers  of  the  federal 
courts.  Congress  therefore  enacted  the  provision  for  counsel  fees — 
not  simply  to  penalize  litigants  who  deliberately  advance  argu- 
ments they  know  to  be  untenable  but,  more  broadly,  to  encourage 
individuals  injured  by  racial  discrimination  to  seek  judicial  relief 
under  Title  II. 

It  follows  that  one  who  succeeds  in  obtaining  an  injunction 
under  that  Title  should  ordinarily  recover  an  attorney's  fee  unless 
special  circumstances  would  render  such  an  award  unjust.-"' 

With  this  language,  then,  the  Court  gave  birth  to  an  entirely  new 
fee  shifting  rationale.  The  fact  that  the  opinion  was  extremely  brief 
and  that  it  was  addressed  solely  to  the  Civil  Rights  Act  may  have  ini- 
tially obscured  its  full  potential  but.  in  any  event,  it  was  not  long  be- 
fore its  true  germinal  possibilities  were  in  full  bloom.-'"' 

Expansion  of  the  "Common  Fund"  Doctrine 

As  discussed  previously,  the  "fund"  doctrine  received  its  impetus 
from  the  courts'   desire  to  avoid  unjust  enrichments  and  under  the 

segregation  in  places  of  public  accommodation  based  upon  race,  color,  religion  or  na- 
tional origin. 

23.  4:U.S.C.  §  20nOa-3(b)  (1970). 

24.  Newman  v.  Piggie  Park  Enterprises,  Inc.,  377  F.2d  433,  437  (4th  Cir.  1967). 

25.  390  U.S.  at  401-02. 

26.  See  te.xt  accompanying  notes  36-92  injra. 
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Trustees  v.  Greenough  formulation  of  the  rule,-'  the  necessary  ingre- 
dients were  essentially  a  suit  which  devolved  pecuniary  benefits  upon  a 
class  of  persons  and  jurisdiction  over  a  fund  which  made  it  possible  for 
the  court  to  spread  the  costs  of  litigation  among  the  beneficiary  class. 
In  1970  the  Supreme  Court,  taking  its  cue  from  certain  state  court 
decisions,  greatly  expanded  the  scope  of  this  exception  by  holding  that 
the  benefit  accruing  to  the  enriched  class  need  not  be  monetary  in  na- 
ture. 

Mills  V.  Electric  Auto-Lite  Co."^  was  an  action  by  shareholders 
of  the  Electric  Auto-Lite  Company  to  dissolve  the  merger  of  their  com- 
pany with  the  Mergenthaler  Linotype  Company.  Plaintiffs  alleged  that 
the  merger  vote  had  been  materially  influenced  by  a  misleading  proxy 
statement  which  had  violated  rule  14(a)  of  the  Securities  Exchange  Act 
of  1934.-^  After  successive  appeals  the  Supreme  Court  found  for  the 
plaintiffs  on  the  merits  and  remanded  the  case  to  the  district  court  to 
determine  what  relief  might  be  appropriate.  In  addition,  however,  the 
Court  turned  its  attention  to  plaintiffs  request  for  an  interim  award  of 
attorneys'  fees.  The  Court  first  reasoned  that  he  request  for  attorneys' 
fees  was  not  improper  simply  because  plaintiffs  had  sued  under  a  fed- 
eral statute  which  made  no  express  provision  for  such  an  award."'"  In- 
stead, the  Court  felt  that  the  crucial  inquiry  was  whether  the  common 
fund  doctrine  might  be  applied  in  a  case  where  the  benefit  accruing 
from  petitioner's  action  v/as  not  of  a  pecuniary  nature.  The  Court  de- 
cided that  it  could.  Justice  Harlan  reasoned,  in  essence,  that  the  unjust 
enrichment  rationale  of  the  "fund"  rule  was  not  rendered  invalid 
invalid  merely  because  the  benefit  to  the  shareholders  was  not  capable 
of  monetary  valuation;  rather,  the  doctrine  remained  basically  opera- 
tive so  long  as  any  "substantial  benefit"  was  passed  on  to  the  share- 
holders.''^    In  defining  "substantial  benefit"  Justice  Harlan  initially  re- 

27.  See  text  accompanying  notes  10-11  supra. 

28.  396  U.S.  375  (1970). 

29.  15U.S.C.  §  78n(a)  (1970). 

30.  In  this  regard  pains  were  taken  to  distinguish  the  case  of  Fleischmann  Dis- 
tilling Corp.  V.  Maier  Brewing  Co.,  386  U.S.  714  (1967).  In  Fleischmann  the  Court 
had  considered  the  appropriateness  of  awarding  attorneys'  fees  in  trademark  infringe- 
ment actions  brought  under  the  Lanham  Act.  This  act  "meticulously  detailed" 
both  the  injunctive  and  compensatory  remedies  available  in  suits  brought  under  its  au- 
thority but  made  no  mention  whatsoever  of  attorneys'  fees.  15  U.S.C.  §  1117  (1970). 
The  Court  ruled  that  the  thoroughness  of  the  remedies  which  had  been  provided  by  the 
act  manifested  a  congressional  intent  to  limit  the  courts'  remedial  powers  to  those 
specific  remedies.  Accordingly,  the  Court  held  attorneys'  fees  could  not  be  awarded. 
The  Mills  Court  stated  that  it  did  not  consider  Fleischmann  controlling  since  the  ex- 
press remedies  provided  by  the  Securities  Exchange  Act  were,  in  comparison  to  the  Lan- 
ham Act,  only  minimal.    396  U.S.  at  391. 

31.  396  U.S.  at  392-95. 
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lied  upon  Bosch  v.  Meeker  Cooperative  Light  &  Power  Association,^'- 
where  the  Minnesota  Supreme  Court  had  held  that: 

[A]  substantial  benefit  must  be  something  more  than  technical  in 
its  consequence  and  be  one  that  accomplishes  a  result  which  cor- 
rects or  prevents  an  abuse  which  would  be  prejudicial  to  the  rights 
and  interests  of  the  corporation  or  affect  the  enjoyment  or  protec- 
tion of  an  essential  right  to  the  stockholders'  interest.^^ 

Nevertheless,  in  discussing  the  specific  service  which  plaintiffs  allegedly 
had  rendered  to  the  Electric  Auto-Lite  Company,  the  Court  used  lan- 
guage which  seemingly  possessed  far  greater  import  than  the  innocuous 
sounding  test  established  by  Bosch. 

[T]he  stress  placed  by  Congress  on  the  importance  of  fair  and  in- 
formed corporate  suffrage  leads  to  the  conclusion  that,  in  vindicat- 
ing the  statutory  policy,  petitioners  have  rendered  a  substantial  serv- 
ice to  the  corporadon  and  its  shareholders.  .  .  .  Whether  peti- 
tioners are  successful  in  showing  a  need  for  significant  relief  may  be 
a  factor  in  determining  whether  a  further  award  should  later  be 
made.  But  regardless  of  the  relief  granted,  private  stockholder's 
actions  of  this  sort  "involve  Corporate  therapeutics,"  and  furnish 
a  benefit  to  all  shareholders  by  providing  an  important  means  of 
enforcement  of  the  proxy  statute. '** 

This  rationale  was  indeed  a  far  cry  from  the  traditional  fund  doc- 
trine. Not  onJy  was  no  fund  protected  or  brought  into  being,  but  con- 
ceivably the  corporation  might  have  received  no  benefit  whatsoever 
other  than  the  "general  therapeutics"  of  enhanced  law  enforcement, 
and  this  "benefit"  was  largely  shared  by  stockholders  of  all  corpora- 
tions. As  such,  the  award  of  fees  in  Mills  may  be  construed  as  being 
based  upon  the  conferral  of  benefits  to  the  public  at  large  and  not 
merely  to  the  shareholders  of  the  Electric  Auto-Lite  Corporation;  the 
language  is  somewhat  ambiguous  but  the  potential  for  such  an  inter- 
pretation clearly  is  present.-'^  Thus,  while  the  Court  may  have  in- 
tended to  award  fees  on  the  basis  of  a  somewhat  liberalized  common 
fund  doctrine,  its  ultimate  holding  suggested  a  far  different  rationale. 


32.  257  Minn.  362,  101  N.W.2d  423  (1960). 

33.  Id.  at  366-67,  101  N.W.2d  at  427. 

34.  396  U.S.  at  396  [emphasis  added]. 

35.  The  legitimacy  of  such  an  interpretation  is  further  supported  by  one  com- 
mentator who  wrote:  "In  accepting  the  rulings  of  Abrams  and  Bosch,  together  with 
the  Hornstein  terminology,  the  Mills  Court  legitimized  a  stockholder's  suit  fee  excep- 
tion based  solely  on  law  enforcement  policy  considerations.  The  Court  was  con- 
cerned not  with  the  benefit  of  this  suit  to  these  shareholders,  but  with  the  benefit 
of  this  type  of  suit  to  the  public  interest.  .  .  ."  Note,  The  Allocation  of  Attorneys' 
Fees  After  Mills  v.  Electric  Auto-Lite  Co.,  38  U.  Chi.  L.  Rev.  316,  327  (1971).  The 
same  writer  also  pointed  out  that  more  than  fifty  percent  of  Electric  Auto-Lite's 
shareholders  were,  in  fact,  opposed  to  the  enforcement  of  the  Securities  Exchange  Act's 
regulations.  Id.  at  333.  Sec  also  Lee  v.  Southern  Home  Sites  Corp.,  444  F.2d  143,  145 
(5th  Cir.  1971),  which  is  discussed  in  the  text  accompanying  note  47  infra. 


24-626   O  -  74  -  44 
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Exactly  how  the  lower  courts  would  construe  Mills,  however,  remained  to 
be  seen. 

The  Formal  Break  with  Tradition 

In  Mills  and  Piggie  Park  the  federal  courts  were  confronted  by  two 
related  departures  from  the  traditional  exceptions  to  the  no-fee-shifting 
rule.  That  is,  each  case  appeared  to  allot  the  prevailing  plaintiff  attor- 
neys' fees  based  primarily  upon  his  vindication  of  congressional  policy. 
Granting  that  each  case,  on  its  face,  operated  within  a  relatively  narrow 
ambit — Piggie  applying  directly  only  to  the  specific  fee  granting  discre- 
tion provided  by  Title  11  of  the  1964  Civil  Rights  Act  and  Mills  only 
to  shareholders  suits  brought  under  section  14(a)  of  the  Securities  Ex- 
change Act — nonetheless,  in  juxtaposition  the  two  cases  strongly  sug- 
gested a  new  rationale  for  a  generally  applicable  exception.  In  a  series 
of  three  cases  decided  shortly  after  Mills  this  suggestion  was  extensively 
considered  and  in  at  least  two  instances  followed. 

Bradley  v.  School  Board"'''  was  a  school  desegregation  action  which 
was  originally  decided  on  May  26,  1971,  by  the  United  States  District 
Court  for  the  Eastern  District  of  Virginia.  Although  this  opinion  was 
later  reversed  by  the  Court  of  Appeals  for  the  Fourth  Circuit,^'  it  con- 
tinues to  merit  scrutiny  as  the  first  decision  to  coalesce  the  Piggie  Park 
and  Mills  rulings  into  an  entirely  novel  fee  shifting  rule.  Bradley  was 
a  class  action  which  had  continued  over  the  course  of  sixteen  years  in 
an  attempt  to  end  racial  segregation  in  the  public  schools  of  Richmond, 
Virginia.  The  attitude  of  the  Richmond  school  board  during  those 
years  was  aptly  characterized  by  the  court  as  follows:  "At  each  stage 
of  the  proceedings  the  School  Board's  position  has  been  that,  given  the 
choice  between  desegregating  the  schools  and  comniittmg  a  contempt 
of  court,  they  would  choose  the  first,  but  that  in  any  event  desegrega- 
tion would  only  come  about  by  court  order."''*^  As  a  result  of  this  type 
of  opposition  the  plaintiffs  were  forced  to  mamtain  legal  pressure  on 
the  school  board  members  until  they  finally  submitted  an  acceptable 
desegregation  plan. 

Following  the  court's  implementation  of  this  plan,  plaintiffs  filed 
a  motion  for  the  additional  relief  of  attorneys'  fees.  Since  the  action 
had  been  brought  under  42  U.S.C.  section  1983'*-'  which  made  no  ex- 
press mention  of  such  fees,  the  court  was  forced  to  consider  its  ability 
to  grant  plaintiffs'  request  on  the  basis  of  its  general  equity  powers. 


36.  53  F.R.D.  28  (E.D.  Va.  1971),  rev'd,  472  F.2d  318  (4th  Cir.  1972). 

37.  The  opinion  of  the  Fourth  Circuit  reversing  the  district  court  decision  seems 
quite  unsound:  it  is  discussed  sepaniteiy  in  the  text  accompanying  notes  lOS-HS  infra 

38.  53  F.R.D.  at  39. 

39.  42  U.S.C.  S  1983  (1970). 
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In  doing  so  it  exhaustively  reviewed  the  traditional  equity  tests  for  shift- 
ing fees  and  concluded  first,  that  the  fund  theory  was  an  inappropriate 
rationale  for  this  type  of  suit: 

School  desegregation  cases,  or  any  suits  against  governmental  bod- 
ies, do  not  fit  this  fund  model  without  considerable  cutting  and 
trimming.  This  is  a  class  suit  to  be  sure,  with  class  relief,  but  to 
say  that  the  plaintiff  class  will  actually  in  effect  pay  their  attorneys 
if  the  school  board  is  made  to  pay  counsel  fees  entails  a  number  of 
unproved  assumptions  about  the  extent  of  which  pupils  pay  for 
their  free  public  schooling. '" 

The  court  next  turned  to  the  bad  faith  test  and  concluded  that  it  was  a 
valid  basis  for  awarding  fees  in  this  case.  The  court  stated  that 
'■[wlhen  parties  must  institute  litigation  to  secure  what  is  plainly  due 
them,  it  is  not  unfair  to  characterize  a  defendant's  conduct  as  obstinate 
and  unreasonable.   .   .   ."" 

The  court  was  not  content,  however,  to  base  its  award  of  fees 
solely  upon  this  finding.  Rather,  it  went  on  to  fashion  an  alternative 
ground  for  its  holding.  In  creating  this  independent  ground  for  award- 
ing fees  the  court  looked  first  to  Piggie  Park  and  suggested  that  the 
same  policy  factors  which  had  prompted  the  Supreme  Court's  decision 
in  that  case  often  were  present  in  even  greater  degree  in  school  deseg- 
regation litigation.'-  For  example,  desegregation  suits  are,  like  Title 
II  actions,  of  a  quasi-public  nature.  This  is  so,  the  court  implied,  not 
only  because  school  discrimination  suits  generally  are  brought  as  class 
actions  and  therefore  affect  the  rights  of  many  individuals  but  also  be- 
cause they  serve  to  implement  the  "vital"  governmental  policy  that  civil 
rights  in  the  schools  "be  protected"  and  in  fact  immediately  vindi- 
cated." Furthermore,  the  court  noted  that  although  the  national  goal 
of  school  integration  had  been  partially  enforced  by  administrative  pro- 
ceedings, a  large  share  of  the  burden  of  implementing  school  integra- 
tion had  fallen  on  t'le  courts  in  the  form  of  suits  brought  by  private  in- 
dividuals. 

Interestingly,  the  Brudlcy  court  seemed  to  go  beyond  the  basic  ra- 
tionale of  the  PigrJe  Park  holding — namely,  that  attorneys'  fees  should 
be  awarded  to  plaintiffs  as  a  means  of  encouraging  certain  types  of  liti- 
gation— to  apparently  suggest  that  the  attorneys  who  handle  these  ac- 
tions should  be  considered  primarily  in  the  service  of  the  court,  instead 
of  their  respective  clients,  and  therefore  should  not  have  to  look  to  the 
private  litigants  at  all  for  their  compensation: 

The    private    lawyer    in    [school    desegregation    suits]    most 


40.  53  F.R.D.  at  35-36. 

41.  W.  at  39. 

42.  W.  at41. 

43.  W.  at  41-42. 
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accurately  may  be  described  as  a  "private  attorney  general." 
Whatever  the  conduct  of  defendants  may  have  been,  it  is  intolera- 
bly anomalous  that  counsel  entrusted  with  guarantying  the  effectu- 
ation of  a  pubhc  policy  of  non-discrimmation  as  to  a  large  propor- 
tion of  citizens  should  be  compelled  to  look  to  himseK  or  to  private 
individuals  for  the  resources  needed  to  make  his  proof.  .  .  . 

Where  the  interests  of  so  many  are  at  stake,  justice  demands 
that  the  plaintiffs'  attorneys  be  equipped  to  inform  the  court  of  the 
consequences  of  available  choices;  this  can  only  be  done  if  the 
avaUabUity  of  funds  for  representation  is  not  left  to  chance.^* 

In  Bradley,  then,  the  court's  position  is  apparently  that  plaintiffs'  coun- 
sel should  be  compensated  by  the  state  rather  than  by  either  of  the  par- 
ties to  the  action.  This  was  indeed  a  novel  departure  from  standard 
concepts  in  fee  shifting.  Nevertheless,  since  a  state  agency  was  a  de- 
fendant to  the  action,  and  hence,  under  traditional  fee  shifting,  the  state 
would  also  have  sustained  the  burden  of  plaintiff's  attorneys'  fees,  the 
full  potential  impact  of  the  Bradley  holding  was  not  apparent.  Aside 
from  this  fact,  the  district  court  opinion  in  Bradley  did  stand  une- 
quivocally for  a  broad  application  of  the  basic  Piggie  Park  rationale. 
Regardless  of  whether  statutory  authority  to  shift  fees  existed,  the  pol- 
icy of  encouraging  the  vindication  of  strong  governmental  interests  was 
an  appropriate  basis  upon  which  to  do  so. 

In  Lee  v.  Southern  Home  Sites  Corp.;*^  decided  less  than  a  month 
after  Bradley,  the  United  States  Court  of  Appeals  for  the  Fifth  Circuit 
dealt  with  the  question  of  attorneys'  fees  in  the  context  of  a  suit  brought 
under  42  U.S.C.  section  1982.-»"  This  statute,  like  section  1983  with 
which  the  Bradley  court  was  faced,  makes  no  express  provision  for 
awarding  attorneys'  fees.  The  facts  of  the  case  presented  a  clear  cut  in- 
stance of  racial  discrimination.  Southern  Home  Sites,  a  Mississippi 
company  engaged  in  the  business  of  real  estate  development,  was  run- 
ning a  campaign  to  develop  a  site  near  Ocean  Springs,  Mississippi.  As 
part  of  its  campaign  Southern  had  mailed  fonn  letters  in  which  it  had 
offered  to  sell  to  the  recipient  a  lot  purportedly  worth  $600  for  $49.50 
in  cash;  the  only  condition  for  eligibility  was  that  the  buyer  "be  a  mem- 
ber of  the  white  race."  Lee,  a  black  man,  received  one  of  the  promo- 
tional letters  and  tendered  an  offer  of  $49.50  to  Southern.  Southern 
refused  to  accept  and  Lee  brought  suit. 

In  the  district  court  Lee  succeeded  in  securing  an  injunction  against 
future  discrimination  by  the  defendant;  however,  his  additional  motion 


44.  Id.  at  42. 

45.  444  F.2d  143  (5th  Cir.  1971). 

46.  This  statute  originally  was  enacted  as  part  of  the  Civil  Rights  Act  of  1866.  It 
provides  that  "[alll  citizens  of  the  United  States  shall  have  the  same  right,  in  every 
State  and  Territory,  as  is  enjoyed  by  white  citizens  thereof  to  inherit,  purchase,  lease, 
sell,  hold,  and  convey  real  and  personal  property."    42  U.S.C.  §  1982  (1970). 
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for  an  award  of  counsel  fees  was  refused.  The  court  reasoned  that 
since  the  statute  did  not  provide  for  such  an  award  and  since  Southern's 
defense  against  Lee's  suit  had  not  been  sufficiently  "malicious,  oppres- 
sive or  so  unreasonable  and  obdurately  obstinate"  to  call  the  "vexa- 
tious conduct"  rule  into  play,  no  award  of  fees  was  justified. 

On  appeal  the  district  court's  denial  of  fees  was  reversed.  The 
appellate  court  noted  in  passing  that  in  view  of  certain  facts  bad  faith 
could  be  attributed  to  defendant's  continued  litigation  after  a  certain 
point  in  the  proceedings;  however,  it  chose  to  base  its  holding  upon  a 
"broader  ground" — namely,  that  awarding  attorneys'  fees  is  an  appro- 
priate means  for  the  federal  courts  to  use  in  effectuating  congressional 
policy.  In  justifying  this  holding  the  court  relied  principally  on  Mills, 
Piggie  Park  and  certain  federal  statutes  which  allowed  the  award  of 
attorneys'  fees  and  which  the  court  felt  embodied  legislative  policies 
which  were  closely  analagous  to  those  supporting  section  1982.  Look- 
ing first  to  Mills,  the  court  acknowledged  that,  at  least  formally,  the  deci- 
sion had  spoken  in  terms  of  shareholder's  suits  and  the  unjust  enrich- 
ment rationale.  Nevertheless,  by  turning  to  the  more  expansive  con- 
struction to  which  the  Mills  decision  is  susceptible,  the  court  reasoned 
that  the  decision  "is  better  understood  as  resting  heavily  on  its  ac- 
knowledgement .  .  .  that  private  suits  are  necessary  to  effectuate  con- 
gressional policy  and  that  awards  of  attorney's  fees  are  necessary  to 
encourage  private  litigants  to  initiate  such  suits.""  The  court  then 
concluded  that  "here  as  in  Mills  there  is  a  strong  congressional  policy 
behind  the  rights  declared  in  section  1982.  Awarding  attorney's  fees 
to  successful  plaintiffs  would  facilitate  the  enforcement  of  that  policy 
through  private  litigation. "*"" 

For  additional  support  of  its  holding,  the  court  looked  to  other 
federal  acts  which  it  regarded  as  embodying  policies  similar  to  those 
implemxcnted  by  section  1982,  and  which  expressly  provided  for  the 
award  of  attorneys'  fees.  These  included  the  Fair  Housing  Law"*"  and 
the  Public  Accommodations  and  Equal  Employment  Opportunities  sec- 
tions of  the  1964  Civil  Rights  Act."'*  The  court  argued  that  "[i]n 
fashioning  an  effective  remedy  for  the  rights  declared  by  Congress  one 
hundred  years  ,ago,  courts  should  look  not  only  to  the  policy  of  the 
enacting  Congress  but  also  to  the  policy  embodied  in  closely  related 
legislation.  Courts  work  interstitially  in  an  area  such  as  this."''^  In 
final  abutment  of  its  decision  the  court  turned  to  Piggie  Park.  After 
quoting  extensively  from  that  opinion,  the  court  concluded:    "To  en- 

47.  444  F.2d  at  145. 

48.  Id. 

49.  42U.S.C.  §  3612(c)  (1970). 

50.  /(/.  §  2000a-3(b),  §  2000e-5k  (1970). 

51.  444  F.2d  at  146. 
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sure  that  individual  litigants  are  willing  to  act  as  'private  attorneys  gen- 
eral" to  effectuate  the  public  purposes  of  the  statute,  attorney's  fees 
should  be  as  available  as  under  [the  Fair  Housing  Act].''^'-  Thus  Lee, 
like  the  district  court  opinion  in  Bradley,  proceeded  upon  the  rationale 
that  private  suits  were  a  valid  and  indeed  necessary  means  of  enforcing 
certain  congressional  policies  and  that  awarding  attorneys'  fees  there- 
fore was  justified  as  a  means  of  encouraging  such  enforcement. 

Tlie  third  opinion  to  consider  the  new  fee  shifting  rationale  in 
some  detail  was  the  Fourth  Circuit  case  of  Brewer  v.  School  Board.^'-^ 
In  this  case  plaintiffs  had  brought  suit  to  contest  the  adequacy  of  a 
revised  plan  of  desegregation  which  had  been  approved  by  the  dis- 
trict court.  The  court  of  appeals  dismissed  all  of  plaintiffs'  attacks  on 
the  plan  except  one:  its  failure  to  provide  free  bus  transportation  to 
pupils  who  were  assigned  to  schools  beyond  walking  distance  from 
their  homes.  On  this  point  the  court  v/as  persuaded  by  plaintiffs'  argu- 
ment that  such  transportation  was  a  necessary  incident  to  any  plan  for 
school  integration.  Forcing  the  reassigned  students  to  ride  the  public 
bus  system,  the  plaintiffs  had  urged,  would  impose  an  "unreasonable, 
if  not  an  intolerable  burden"  upon  a  substantial  number  of  the  affected 
families.  In  response  to  these  arguments  the  court  ordered  the  school 
bcvird  to  provide  free  transportation  for  the  students  who  were  assigned 
to  schools  outside  their  neighborhoods. 

The  court  next  focused  its  attention  on  plaintiffs  request  for  at- 
torneys' fees.  Since  the  section  of  the  civil  rights  laws  under  v/hich 
plaintiffs  had  sued  did  not  provide  for  attorneys'  fees  awards,'"'"*  the 
court  looked  to  the  various  equity  rules.  Application  of  the  bad  faith 
exception  was  rejected  on  the  ground  that  the  court  found  no  "com- 
pelling circumstances"  to  overturn  the  district  court's  finding  that  the 
board  had  made  "a  good  faith  effort  at  desegregation."  Also,  in  a 
lengihy  footnote,  the  court  said  that  the  private  attorney  general  doc- 
trine Vi'ould  not  seem  to  apply  in  school  desegregation  cases. '"'■''  In 
reaching  this  conclusion  the  court  characterized  Lee  and  Miller  v. 
Anmsemcni  Enterprises,  Inc./'*'  a  case  which  essentially  had  duplicated 
the  Pir;g!e  Park  holding,  as  resting  primarily  upon  a  specific  need  to 
privately  enforce  certain  statutory  rights.  For  example,  the  court  stated 
that  the  reason  for  the  ruling  in  Lee  '"wa.-^.  that  the  right  asserted  by  the 
complainant,  though  involving  public  policy,  'under  present  judicial  de- 
velopment, depends  entirely  on  private  enforcement.'  "''~     In  contrast 

52.  hi.  at  14S. 

53.  456  F.Zd  943  (4th  dr.).  cat.  denied.  406  U.S.  933  (1972). 

54.  42  U.S.C.  §  2000c  (1970). 

55.  456  F.2d  at  950  n.22. 

56.  426  F.2il  534  (5lh  Cir.  1970). 

57.  456  F.2d  at  950  n.22. 
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to  Lee  and  Miller  the  court  pointed  out  that  in  the  school  desegregation 
area  the  United  States  Attorney  General  was  empowered  to  pursue  any 
"meritorious"  action  on  behalf  of  any  person  who,  in  the  attorney  gen- 
eral's opinion,  was  unable  to  "bear  the  expense  of  the  litigation."  Fur- 
thermore, the  court  noted,  "the  Department  of  Health,  Education  and 
Welfare  has  a  responsibility  to  see  that  every  school  receiving  any  fed- 
eral assistance  (and,  for  practical  purposes,  it  may  be  assumed  all  do) 
is  desegregated.""'^^ 

Finally,  however,  basing  its  decision  upon  what  it  termed  a  "quasi- 
application  of  the  'common  fund'  doctrine,"  the  court  held  that  an 
award  of  counsel  fees  to  plaintiff  was  in  fact  justified.  The  court  de- 
lineated its  reasoning  as  follows: 

The  students  have  secured  a  right  [of  free  transportation]  worth 
approximately  $60  per  year  to  each  of  them.  This  pecuniary  bene- 
fit to  the  students  involved  would,  under  normal  circumstances, 
warrant  the  imposition  of  a  charge  against  them  for  their  propor- 
tionate share  of  a  reasonable  attorney's  fee  incurred  in  securing 
such  pecuniary  benefit  for  them.  It  is  not  practical,  however,  to 
do  this  in  this  case  and,  too,  to  do  so  would  defeat  the  basic  pur- 
pose of  the  relief  provided  by  the  amendment  in  the  decree,  which 
v/i's  to  secure  for  the  student  concerned  transportation  without  cost 
or  deduction.  The  only  feasible  solution  in  this  peculiar  situation 
would  seem  to  lie  in  requiring  the  school  district  itself  to  supple- 
ment its  provision  of  free  transportation  with  pnyment  of  an  ap- 
propriate attorney's  fee  to  plaintiffs'  attorneys  for  securing  the  addi- 
tion of  such  a  provision  to  the  plan  of  desegregation."" 

This  argument  would  indeed  seem  to  stray  far  from  the  common 
fund  theory.  In  fact,  the  court  would  appear  to  expressly  negate  any 
intent  to  achieve  the  basic  purpose  of  the  fund  theory — the  avoidance 
of  unjust  enrichment.  Instead  it  apparently  reasoned  that  since  plain- 
tiffs had,  in  effect,  conferred  a  pecuniary  benefit  upon  their  class,  they 
v^ere  entitled  to  have  their. attorneys'  costs  paid,  if  not  by  the  benefi- 
ciary class,  then  by  the  defendant.  Any  nexus  between  this  reasoning 
and  the  traditional  fund  doctrine  is  extremely  tenuous  to  say  the  least. 

In  his  special  concurrence.  Judge  Winter,  recognizing  that  there 
were  "grave"  conceptual  difficulties  with  the  majority's  reasoning, 
looked  to  Piggic  Park  for  a  firmer  basis  for  awarding  fees.  He  as- 
serted that  the  policy  behind  Piggie  Park  was  directly  applicable  to 
school  desegregation  cases,  and  in  response  to  the  majority's  argument 
that  such  policies  were  adequately  protected  by  public  enforcement 
agencies.  Judge  Winter  noted  that 

[djespite  the  extensive  enforcement  responsibilities  the  statutes 
place  on  the  Departments  of  Justice  and  Health,  Education  and 

58.  W.  at  951-52. 

59.  Id. 
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Welfare  and  their  immense  resources,  we  know  from  the  cases 
which  come  before  us  that  they  have  been  unable  to  shoulder  the 
entire  burden  of  litigation  to  make  Brown  I  fully  effective.  The 
Department  of  Justice  has  not  appeared  in  this  stage  of  this  very 
case.*"' 

Judge  Winter  continued  by  observing  that  almost  the  entire  financial 
burden  of  the  suit  had  fallen  on  plaintiffs  and  the  nonprofit  organiza- 
tion which  had  provided  plaintiffs  with  counsel.  He  concluded:  "The 
time  is  now  when  those  who  vindicate  these  civil  rights  should  receive 
fair  and  equitable  compensation  from  the  sources  which  have  denied 
them.  .  .  ."^ 

Although  it  is  apparent  that  the  majority  opinion  in  Brewer  did 
not  promote  the  conceptual  clarity  of  the  emerging  attorneys'  fees  law, 
it  did  provide  additional  proof  of  two  significant  facts:  first,  that  a 
number  of  federal  courts  are  strongly  inclined  to  award  attorneys  fees 
to  prevailing  complainants  in  some  circumstances  which  are  not  cov- 
ered by  the  traditional  fee  shifting  rules;  and  second,  that  the  courts 
have  been  unable  to  settle  upon  a  single  fee  shifting  rationale  which 
would  accommodate  all  of  these  inclinations.  The  law  thus  awaited 
further  developments. 

Recent  Applications  of  the  New  Exception 

Against  the  background  of  Bradley,  Lee  and  Brewer,  four  district 
court  cases  very  recently  have  been  decided  which  have  added  both 
clarity  and  new  dimensions  to  the  private  attorney  general  concept  in 
fee  shifting.  The  first  of  these.  Sims  v.  Amos,'^'-  was  decided  March  17, 
1972  by  the  federal  district  court  for  the  middle  district  of  Alabama. 
There  the  question  of  attorneys'  fees  arose  in  the  context  of  an  action 
to  secure  reapportionment  of  the  state  legislature.  Plaintiffs  had  con- 
tended that  the  Alabama  legislature  was  malapportioned  so  as  to  deny 
them  their  constitutional  right  to  equal  suffrage.  The  three  judge  dis- 
trict court  ruled  that  plaintiffs  had  proved  their  allegation  and  accord- 
ingly ordered  the  implementation  of  plaintiffs'  proposed  reapportion- 
ment plan. 

The  court  found  little  difficult}'  in  justifying  an  award  of  attor- 
neys' fees  to  plaintiffs  under  the  traditional  bad  faith  test.  It  noted 
that  "[t]he  history  of  the  present  litigation  is  replete  with  instances  of 
the  Legislature's  neglect  of,  and  even  total  disregard  for,  its  constitu- 
tional obligation  to  reapportion. "•"'•'    In  addition,  the  court  pointed  out 

60.  Id.  at  954. 

6L  Id. 

62.  340  F.  Supp.  691  (M.D.  Ala.  1972). 

63.  Id.  at  693-94. 
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that  bad  faith  might  be  attributed  to  the  defendant's  "submissions  of 
obviously  unacceptable"  reapportionment  plans.  The  court,  however, 
chose  to  base  its  award  of  fees  "on  far  broader  considerations  of 
equity."  Specifically,  it  looked  to  the  precedents  of  Piggie  Park,  Mills, 
Lee  and  Bradley,'^'^  and  rendered  the  following  rule: 

If,  pursuant  to  this  action,  plaintiffs  have  benefited  their  class  and 
have  effectuated  a  strong  congressional  policy,  they  are  entitled  to 
attorneys'  fees  regardless  of  defendant's  good  or  bad  faith.  Indeed, 
under  such  circumstances,  the  award  loses  much  of  its  discretionary 
character  and  becomes  a  part  of  the  effective  remedy  a  court  should 
fashion  to  encourage  public-minded  suits  .  .  .  and  to  carry  out 
congressional  policy.*'''' 

In  applying  these  criteria  to  the  case  before  it  the  court  was  fully 
satisfied  that  the  plaintiffs  had  indeed  functioned  as  private  attorneys 
general. 

No  other  right  is  more  basic  to  the  integrity  of  our  democractic  so- 
ciety than  is  the  right  plaintiffs  assert  here  to  free  and  equal  suffer- 
age.  In  addition,  congressional  policy  strongly  favors  the  vindica- 
tion of  federal  rights  violated  under  color  of  state  law,  42  U.S.C. 
§  1983,  and,  more  specifically,  the  protection  of  the  right  to  a  non- 
discriminatory franchise.''" 

Besides  these  considerations,  the  court  also  pointed  out  that  courts 
should  encourage  this  particular  type  of  private  litigation  since  the  ex- 
penses are  great  and  the  chances  of  a  substantial  damage  award  are 
minimal.  "Consequently,"  the  court  concluded,  "in  order  to  attempt  to 
eliminate  these  impediments  to  pro  bono  publico  litigation,  such  as  is 
here  involved,  and  to  carry  out  congressional  policy,  an  award  of  attor- 
neys' fees  is  essential."*'" 

Sims'  chief  significance  is  found  in  the  new  formulation  which  it 
gives  to  the  private  attorney  general  doctrine.  Choosing  not  to  rely 
on  any  single  precedent,  the  court  apparently  tried  to  coalesce  the  pri- 
vate attorney  general  concept  of  Piggie  Park  and  the  benefit  language 
found  in  Mills.  The  conceptual  success  of  the  resulting  hybrid  formu- 
lation would  seem  to  be  open  to  considerable  doubt.  Requiring  a  show- 
ing of  both  statutory  vindication  and  a  class  wide  benefit,  would  seem 
to  entail  a  largely  redundant  demonstration.  That  is,  in  most  cases  the 
act  of  vindicating  congressional  policy  will  ipso  facto  confer  a  benefit 
upon  plaintiff's  class.  In  Sims,  for  example,  vindication  and  benefit 
both  inhere  in  the  single  act  of  achieving  equal  apportionment. 

64.  The  court's  rehance  upon  these  cases  was  express:  "The  present  case  clearly 
falls  among  those  meant  to  be  encouraged  under  the  principles  articulated  in  Piggie 
Park  Enterprises,  Inc.  and  Mills,  and  expanded  upon  in  Southern  Home  Sites  and 
Bradley."    Id.  at  694. 

65.  Id. 

66.  Id. 

67.  Id.  at  695. 
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Beyond  this  conceptual  awkwardness,  however,  the  absolute  re- 
quirement that  there  be  a  class  benefit,  in  addition  to  the  general  vin- 
dication of  congressional  policy,  would  seem  to  be  an  unnecessary  re- 
striction on  the  Piggie  Park  rationale.  There  the  Supreme  Court  deter- 
mined that  awarding  attorneys  fees  might  be  premised  solely  on  the 
ground  that  it  was  in  the  public  interest  to  encourage  the  enforcement 
of  certain  federal  laws.  No  additional  requirement  that  plaintiffs  bene- 
fit a  particular  class  of  individuals  was  deemed  necessary.  The  Sims 
formula,  then,  would  seem  to  append  a  superfluous  and  unwarranted 
prerequisite  to  the  Piggie  Park  test. 

Exactly  one  week  after  Sijiis  was  decided  a  court  from  the  same 
judicial  district  again  used  the  private  attorney  general  doctrine  to  award 
counsel  fees  to  the  prevailing  plaintiff.  In  NAACP  v.  Allen,^'""  petition- 
ers brought  a  class  action  alleging  that  the  Alabama  Departments  of 
Public  Safety  and  Personnel  had  followed  "a  continuous  and  pervasive 
pattern  and  practice  of  excluding  Negroes  from  employment  in  the  De- 
partment of  Public  Safety.""''  After  finding  for  plaintiffs,  the  court 
ordered  inter  alia  that  the  defendants  employ  one  black  trooper  for  ev- 
ery white  trooper  liired  until  approximately  one-quarter  of  the  Alabama 
state  troopers  v/ere  black.  In  addition  to  this  relief,  the  court,  in  a 
supplemental  order  dated  March  24,  1972,  also  taxed  the  cost  of 
plaintiffs'  attorneys  against  the  defendants."" 

The  justification  of  this  award  followed  very  closely  the  pattern 
which  had  been  set  in  Sims.  Here,  as  in  that  case,  the  court  first  stated 
that  the  fees  could  be  shifted  on  the  basis  of  defendants'  "unreasonable 
and  obdurate  conduct":  but  again  it  chose  to  base  its  holding  on  the 
broader  foundation  of  the  private  attorney  general  doctrine.  The  court 
also  used  essentially  t'.ie  same  formulation  of  the  doctrine  that  had  been 
used  in  Sims.  Thus,  it  looked  for,  and  found,  both  a  benefit  to  plain- 
tiffs class — i.e.,  increased  employment  opportunities  and  relief  from  the 
"badge  of  opprobrium  which  necessarily  attaches  to  a  group  excluded" 
from  particular  types  of  employment  on  the  basis  of  race'^ — and  the 
vindication  of  "strong"'  federal  rights — namely,  "the  enforcement  and 
protection  of  the  right  of  equal  job  opportunities."'-  Finally,  the  court 
again  sought  to  emphasize  the  need  to  positively  encourage  such  suits 
by  pointing  to  their  generally  unremunerative  nature  and  their  potential 
for  subjecting  plaintiffs'  counsel  to  "social,  politial  and  community" 
ostracism.     Allen  thus  constitutes   a  virtual  duplication  of  the  Sims 


68. 

340  F.  Siipp.  703  (M.D.  Ala.  1972) 

69. 

Id.  at  704. 

70. 

Id.  at  707-08. 

71. 

Id.  at  709. 

72. 

Id.  at  709-10. 
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rationale.  It  reaches  an  admirable  result,  but  again  it  does  so  on  the 
basis  of  a  redundant  and  unnecessarily  restrictive  statement  of  the  pri- 
vate attorney  general  test. 

The  third  decision  to  apply  the  private  attorney  general  concept 
was  Wyatt  v.  Strickney.'"'  In  that  case,  an  action  was  brought  on  behalf 
of  residents  of  the  Partlow  State  School  and  Hospital  for  the  mentally 
retarded.  Petitioners  contended  that  the  defendant  hospital  was  being 
operated  in  a  manner  which  deprived  the  residents  of  their  right  to 
have  rehabilitative  training  and  care  which  met  minimum  constitutional 
standards.  The  court  sustained  plaintiffs'  allegations  and  in  a  long  and 
detailed  appendix  to  its  holding  delineated  the  minimum  standards  of 
care  and  training  which  were  to  be  afforded  at  the  Partlow  facility. 
Then,  in  an  opinion  attached  at  the  end  of  the  appendix,  the  court  con- 
sidered the  question  of  attorneys'  fees. 

Chief  Judge  Johnson,  who  had  also  written  the  Allen  decision,  be- 
gan by  holding  that  the  evidence  adduced  at  trial  indicated  sufficient 
bad  faith  on  the  part  of  defendants  to  justify  an  award  of  fees  to  the 
plaintiffs.  Nonetheless,  as  in  both  Sims  and  Allen,  the  court  went  on 
to  find  its  primary  fee  shifting  rationale  in  the  realm  of  more  expansive 
policy  considerations.  Interestingly,  in  explicating  the  specific  policy 
factors  which  purportedly  justified  awarding  fees  to  the  plaintiffs.  Judge 
JolmFon  did  not  revert  back  to  the  hybrid  tests  of  Sims  and  Allen.  In- 
stead he  chose  to  break  new  ground  by  proceeding  upon  what  he 
termed  "a  kind  of  benefit  theory."    He  explained: 

Plaintiffs  bringing  suits  to  enforce  a  strong  national  policy  often 
benefit  a  class  of  people  far  broader  than  those  actually  involved 
in  the  litigation.  Such  plaintiffs,  who  are  said  to  act  as  "private 
attorneys  general"  .  .  .  rarely  recover  significant  damage  awards. 
.  .  .  Consequently,  in  order  to  eliminate  the  impediments  to  pro 
bono  publico  litigation  and  to  carry  out  congressional  policy  an 
award  of  attorneys'  fees  not  only  is  essential  but  also  legally  re- 
quired."* 

This  formulation  of  the  rule  marked  two  significant  departures 
from  the  test  used  in  AJlen  and  Sims.  The  first  of  these  was  an  expan- 
sion of  the  court's  inquiry  into  the  benefits  allegedly  conferred  by 
plaintiffs'  action.  In  Sims  and  Allen  the  court  had  confined  its  exam- 
ination to  those  benefits  received  by  the  class  of  persons  actually  in- 
volved in  the  litigation;  in  Wyatt,  on  the  other  hand,  the  inquiry  was 
broadened  to  include  a  review  of  all  societal  benefits  resulting  from  the 

73.  344  F.  Supp.  387  (M.D.  Ala.  1972).  This  action  resulted  from  the  ex- 
pansion of  an  earlier  suit  of  the  same  name  which  had  been  brought  to  upgrade  the 
standards  of  care  and  reh;;bilitalive  t.-aining  available  at  an  Alabama  mental  hospital. 
See  Wyatt  v.  Strickney,  344  F.  Supp.  373  (M.D.  Ala.  1972). 

74.  344  F.  Supp  at  409. 
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action.  This  shift  in  approach  is  particularly  evident  in  the  court's 
discussion  of  the  specific  benefits  flowing  from  plaintiffs'  suit: 

By  successfully  prosecuting  this  suit,  plaintiffs  have  benefitted  not 
only  the  present  residents  of  Bryce,  Partlow  and  Searcy  but  also 
everyone  who  will  be  confined  to  these  institutions  in  the  future. 
Veritably,  it  is  no  overstatement  to  assert  that  all  of  Alabama's 
citizens  have  profited  and  will  continue  to  profit  from  this  litigation. 
So  prevalent  arc  mental  disorders  in  our  society  that  no  family  is  im- 
mune from  their  perilous  incursion.  Consequently,  the  availabil- 
ity of  institutions  capable  of  dealing  successfully  with  such  disorders 
is  essential  and,  of  course,  in  the  best  interest  of  aU  Alabamians."^ 

Secondly,  in  focusing  exclusively  upon  the  general  societal  bene- 
fits of  plaintiffs'  action,  Wyatt  also  stands  for  a  movement  away  from 
the  strict  requirement  of  vindicating  congressional  policy  per  se.  That 
is,  the  invocation  of  a  federal  statute  which  is  supported  by  a  "strong" 
congressional  policy  would  not  appear  to  be  necessary  under  the  court's 
rationale  since  the  Wyatt  suit  apparently  was  predicated  solely  upon  the 
due  process  guarantees  of  the  Constitution.  Thus,  Wyatt  would  seem 
to  reduce  the  determinative  criterion  for  fee  shifting  under  the  private 
attorney  general  doctrine  to  that  of  merely  having  provided  a  substan- 
tial benefit  to  a  broad  section  of  the  public.'" 

One  final  feature  of  Wyatt  also  should  be  noted.  In  concluding 
its  discussion  of  tlie  "l;ind  of  benefit"  theory,  the  court  invoked  the 
unjust  enrichment  reasoning  of  the  common  fund  cases: 

[T]he  expenses  .  .  .  incurred  in  vindicating  the  public  good  were 
considerable.  To  burden  only  plaintiffs  with  these  costs  not  only  is 
unfair  but  also  is  legally  impermissible.  .  .  .  Considerations  of 
equity  require  that  those  who  profit  share  the  expense.  In  this  case 
the  most  logical  way  to  spread  the  burden  among  those  benefitted 
is  to  grant  attorneys'  fees."" 

Although  the  court  failed  to  indicate  the  extent  to  which  it  relied  upon 
this  unjust  enrichment  argument,  this  rationale  would  seem  to  be  in- 
tended as  mere  auxiliary  support  for  the  court's  primary  encourage- 
ment-of-public-interest-litigation  rationale.  This  conclusion  is  sup- 
ported by  the  fact  that  the  court  cited  as  authority  Lee'^  where,  as  in- 
dicated above,  attorneys'  fees  were  assessed  against  a  private  party  de- 
fendant, so  that  there  was  no  possible  pretext  of  taxing  the  beneficiaries 

75.  Id. 

76.  Seemingly,  under  such  an  approach  the  enforcement  of  a  statute  embodying  a 
strong  public  policy  would  constitute  but  one  of  many  possible  avenues  to  achieving  the 
broad  public  benefit  necessary  to  shift  fees.  For  a  further  discussion  of  the  advisa- 
bility of  such  an  approach  see  text  accompanying  notes  93-99  infra. 

77.  344  F.  Supp.  at  409.  Since  a  state  agency  was  the  defendant  in  this  action,  and 
also  the  primary  beneficiary  of  the  suit,  the  state  would  have  paid  plaintiffs'  attorneys' 
costs  regardless  of  which  fee  shifting  rational  the  court  ultimately  used. 

78.  444  F.2d  143  (5th  Cir.  1971 ). 
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for  the  costs  of  the  suit.  Looking  to  the  court's  primary  rationale,  then, 
Wyalt  clearly  would  seem  to  offer  a  simplified,  all  purpose  approach 
to  the  "private  attorney  general"  doctrine. 

Another  case  which  quite  recently  has  considered  the  new  fee  shift- 
ing doctrine  is  La  Raza  Unida  v.  Volpe.'^  In  this  action,  decided  Oc- 
tober 19,  1972,  plaintiffs  sued  to  recover  litigation  expenses  incurred  in 
an  earlier  action  against  the  same  defendants.  In  the  prior  case^"  plain- 
tiffs had  brought  a  class  action  against,  among  others,  the  California 
Department  of  Highways  for  failing  to  comply  with  certain  federal  stat- 
utes in  its  pursuance  of  California  Highway  Project  238.  Specifically, 
plaintiffs  had  alleged  that  the  defendants  failed  to  file  with  the  Secre- 
tary of  Transportation  a  statement  relating  to  the  environmental  impact 
of  the  highway  project  as  required  by  various  regulations  issued  pur- 
suant to  section  4(f)  of  the  1966  Department  of  Transportation  Act,*^ 
and,  further,  that  the  state  had  violated  various  provisions  of  another 
federal  statute"-  by  not  having  established  an  adequate  relocation  as- 
sistance program  for  persons  who  would  be  displaced  by  the  project. 
Plaintiffs  prevailed  on  the  merits,  and  the  court  enjomed  further  land 
acquisition  and  resident  removal  in  conjunction  with  the  highway  proj- 
ect until  defendants  had  complied  with  the  statutory  requirements. 

In  the  subsequent  action  for  attorneys'  fees,  Judge  Peckham,  after 
concluding  that  neither  the  obdurate  behavior  rule  nor  the  common 
fund  exception  provided  an  appropriate  rationale  for  shifting  fees, 
turned  to  the  private  attorney  general  concept.  Citing  Lee,  Allen  and 
Sims  as  general  authority,  Judge  Peckham  articulated  his  version  of  the 
rule  as  follows: 

[Wjhcnever  there  is  nothing  in  a  statutory  scheme  which  might  be 
interpreted  as  precluding  it,  a  "private  attorney  general"  should  be 
awarded  attorneys'  fees  when  he  has  effectuated  a  strong  Congres- 
sional policy  which  has  benefitted  a  large  class  of  people,  and 
where  further  the  necessary  and  financial  burden  of  private  enforce- 
ment are  such  as  to  make  the  award  essential. '^■' 

Applying  these  criteria  to  the  actual  facts  of  the  case.  Judge  Peck- 
ham fnst  determined  that  a  strong  congressional  policy  had  indeed  been 
effectuated.  He  asserted  that  "[t]he  Court  could  cite  numerous  judi- 
cial and  legislative  utterances  that  dramatically  portray  the  strength  of 
these  public  policies,"^'*  and,  to  illustrate,  he  provided  three  examples. 

79.  La  Raza  Unida  v.   Volpe,  Civ.  No.   C-71-1166   RFP    (N.D.   Cal.    Oct.    19, 
1972). 

80.  La  Raza  Unida  v.  Volpe,  337  F.  Supp.  221  (N.D.  Cal.  1971). 

81.  49U.S.C.  §  1653(f)  (1970). 

82.  23  U.S.C.  §  501  (1970). 

83.  La  Raza  Unida  v.  Volpe,  Civ.  No.  C-71-1166  RFP  at  6  (N.D.  Cal.  Oct.  19, 
1972). 

84.  Id.  at  7. 
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On  environmental  protection,  he  quoted  from  Justice  Black's  concur- 
ring opinion  in  Citizens  to  Preserve  Overton  Park  v.  Volpe^''  to  the  ef- 
fect that  section  4(f)  of  the  Department  of  Transportation  Act  repre- 
sented "a  solemn  determination  of  the  highest  law-making  body  of  this 
nation"  that  public  highways  should  not  be  allowed  to  encroach  upon 
park  lands  without  a  prior  policy  evaluation  by  the  Secretary  of  Trans- 
portation.'*'' And,  on  relocation  assistance,  he  quoted  policy  statements 
from  23  U.S.C.  section  501  and  Title  II  of  the  Uniform  Relocation  As- 
sistance Act""'  which  indicate  that  it  was  Congress's  desire  to  insure  that 
a  few  individuals  do  "not  suffer  disproportionate  injuries  as  a  result  of 
programs  designed  for  the  benefit  of  the  public  as  a  whole. ""^'^ 

The  deficiency  of  these  examples  is  that  they  do  not  "dramatically 
portray"  the  strength  of  the  policies  in  question;  at  most  they  merely 
indicate  that  the  policies  exist  in  a  degree  sufficient  to  warrant  legisla- 
tion. Thus,  if  the  court's  intent  was,  in  fact,  to  provide  some  criteria 
or  evidence  which  would  justify  differentiating  federal  statutes  on  the 
basis  of  the  relative  strength  of  their  respective  policy  goals,  it  would 
not  appear  to  have  achieved  its  aim. 

The  second  prerequisite  for  awarding  fees  suggested  by  the  court 
was  that  the  action  benefit  a  large  class  of  people.  In  contrast  to  the 
Sims  and  Allen  requirement  that  the  plaintiff  specifically  benefit  the  class 
he  represented,  the  La  Raza  court  adopted,  in  effect,  the  Wyatt  ap- 
proach of  looking  to  the  benefit  to  society  in  general.  Accordingly,  in 
finding  that  plaintiffs  had  also  satisfied  this  requirement,  the  court 
noted  several  forms  of  benefit  devolving  from  plaintiffs'  action  such  as: 
the  obvious  benefit  to  "those  5000  people  about  to  be  uprooted  from 
their  homes,"  the  benefit  to  the  "200,000  residents  of  Hayward,  Union 
City  and  Fremont"  in  being  guaranteed  that  their  parks  will  not  be 
destroyed  until  appropriate  policy  determinations  are  made,  and  the 
state-wide  "therapeutics"  that  result  from  the  California  Highway  De- 
partment's compliance  with  the  federal  statutes  and  regulations.**^ 

Finally,  the  court  turned  to  the  questions  of  whether  it  was  nec- 
essary to  spur  private  enforcement  of  the  laws  invoked  by  plaintiff,  and, 
if  so,  whether  the  financial  burden  on  plaintiffs  was  sufficiently  severe 
to  make  an  award  of  fees  essential.  Here  again  the  court  responded 
affirmatively  to  both  inquiries.     The  need  for  private  enforcement  was 

85.  401  U.S.  402  (1971). 

86.  /J.  at  421. 

87.  42  U.S.C.  §  4621  (1970). 

88.  This  wording  is  used  in  both  23  U.S.C.  §  501   (1970)  and  42  U.S.C.  §  4621 
(1970). 

89.  La   Raza   Unida   v.  Volpe,   Civ.   No.   C-71-1166   RFP   at   8   (N.D.   Cal.   Oct. 
19,  1972). 
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present,  the  court  suggested,  "[b]ecause  of  the  limited  resources  and 
potentially  conflicting  interests  within  and  among  governmental  enti- 
ties. .  .  .'"■*"  Whenever  such  entities  are  involved  as  defendants,  "only 
private  citizens  can  be  expected  to  'guard  the  guardians.'  "^^  As  to  the 
need  to  alleviate  the  financial  burden  on  plaintiffs,  the  court  noted  that: 

exhortations  toward  citizen  participation  can  sound  somewhat  hol- 
low against  the  background  of  the  economic  realities  of  vigorous 
litigation.  In  many  "public  interest"  cases  only  injunctive  rehef  is 
sought,  and  the  average  attorney  or  litigant  must  hesitate,  if  not 
shudder,  at  the  thought  of  "taking  on"  an  entity  such  as  the  Cali- 
fornia Department  of  Highways,  with  no  prospects  of  financial 
compensation  for  the  efforts  and  expenses  rendered.  The  expense 
of  litigation  in.  such  cases  poses  a  formidable,  if  not  insurmounta- 
ble, obstacle. ^- 

Bascd  on  all  of  these  findings,  then,  the  court  concluded  that  an  award 
of  fees  to  plaintiff  was  appropriate  as  a  means  of  effectuating  strong 
congressional  policy. 

Discussion:    Achieving  a  Uniform  Rule 

In  tracing  the  progression  of  cases  from  Piggie  Park  through  La 
Raza.  it  is  readily  apparent  that  a  number  of  federal  courts  are  quite 
willing  to  accept  and  utilize  the  general  concept  of  the  private  attorney 
gen-Tal  as  a  basis  for  transferring  the  burden  of  litigation  expenses. 
What  is  also  readily  seen,  however,  is  that  to  date  the  application  of 
this  doctrine  has  been  marked  by  a  considerable  amount  of  variation 
and  seeniing  confusion.  Specifically,  the  cases  have  reflected  wide 
divergence  as  to  (1)  the  underlying  rationale  of  the  doctrine — alter- 
natively relying  on  "vindication  of  strong  congressional  policies,"  avoid- 
ance of  unjust  enrichment,  promotion  of  general  "societal  therapeu- 
tics," or  some  combination  thereof — and  (2)  the  construction  and  de- 
gree of  significance  to  be  accorded  the  requirement  of  a  "need  for  pri- 
vate enforcement."  Some  degree  of  judicial  discordance  undoubtedly 
is  inevitable  at  the  inception  of  any  new  doctrine  or  principle  of  law. 
Although  such  divergence  manifests  a  healthy  independence  of  thought 
within  the  federal  court  system,  it  may  be  useful  to  essay  a  compre- 
hensive formulation  of  the  private  attorney  general  fee  shifting  doctrine 
in  the  hope  of  promoting  a  rule  which  is  founded  upon  a  sound  analyti- 
cal base  and  which  concomitantly  fosters  a  substantial  degree  of  pre- 
dictability in  its  application. 

The  initial  task  in  attempting  to  devise  such  an  all-purpose  rule  is 
that  of  appropriately  identifying  its  underlying  purpose.  As  indicated 

90.  Id.  ■^.  ~~~~~ 

91.  w.  at  10. 

92.  Id. 
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above,  the  cases  which  have  dealt  with  this  task  to  date  seemingly  have 
awarded  attorneys'  fees  on  the  basis  of  three  divergent,  albeit  over- 
lapping, rationales,  namely,  encouraging  the  enforcement  of  strong  con- 
gressional policies,  avoiding  unjust  enrichments  and,  most  expansively, 
encouraging  the  advancement  of  broad  public  interests. ^^ 

In  looking  toward  the  formulation  of  a  single  private  attorney  gen- 
eral rule,  it  appears  that  only  the  last  of  these  rationales  offers  a  fully 
workable  policy  base.  The  first  rationale — encouraging  the  enforce- 
ment of  strong  congressional  policies — would  seem  unacceptable  in  that 
it  is  both  unnecessarily  restrictive  in  one  sense  and  overly  broad  in  an- 
other. It  is  unnecessary  limhcd  because  it  requires  that  the  action  be 
brought  pursuant  to  a  federal  statute.  Such  a  requirement  would  seem 
to  imply  that  policies  codified  by  federal  statutes  possess  some  unique 
quality  which  makes  them  particularly  suited  to  private  enforcement. 
Nevertheless,  it  is  difficult  to  conceive  of  what  this  quality  might  be,  or 
how  it  generally  would  distinguish  such  suits  from  public  interest  ac- 
tions brought,  for  example,  to  vindicate  constitutional  rights  which  are 
not  otherwise  codified.''^  The  Wyatt  case  appears  to  be  directly  in 
point  in  this  respect.  There  the  highly  commendable  result  achieved 
by  plaintiffs'  suit  rested  solely  upon  the  broad  constitutional  concept 
of  due  process.  Thus  the  award  of  fees  in  that  case  may  not,  in  fact, 
be  attributed  to  the  enforcement  of  congressional  policy  per  se,^^  but 
must  be  said  simply  to  have  reflected  the  court's  determination  that  the 
plaintiffs'  action  was  of  such  a  socially  desirable  nature  that  similar 
suits  also  should  be  encouraged. 

The  second  deficiency  of  the  encouragement-of-strong-congres- 
sional-policies  rationale  is  found  in  its  apparent  willingness  to  award 
fees  in  all  suits  brought  to  enforce  certain  federal  statutes,  i.e.,  those 
statutes  allegedly  infused  with  a  strong  congressional  policy.  The  ob- 
vious drawback  of  this  failure  to  discriminate  among  individual  cases 
is  that  it  may  encourage  the  bringing  of  nuisance  suits  based  upon  mere 
technical  violations  of  the  favored  statutes.     Such  a  result  would  be 

93.  This  latter  rationale  would  seem  to  accurately  characterize  the  Wyatt  deci- 
sion for  the  reasons  discussed  in  the  text  accompanying  note  76  supra. 

94.  It  is  also  difficult  to  see  how  suits  predicated  on  federal  statutes  are  generally 
more  deserving  of  attorneys'  fees  awards  than  many  diversity  suits  which  are  based 
upon  state  statutes  or  common  law.  Admittedly  a  ruling  pursuant  to  a  federal  statute 
has,  in  theory,  nationwide  legal  significance.  Yet,  its  practical  significance  may,  due 
to  the  uniqueness  of  the  fact  situation  involved,  be  wholly  confined  to  a  particular  state 
or  locality.  Where  this  is  the  case,  a  diversity  action  involving  state  law  conceivably 
could  achieve  the  same  beneficial  result  and,  hence,  would  appear  to  be  just  as  de- 
serving of  an  award  of  fees. 

95.  It  is  interesting  to  note  in  this  regard  that  the  Wyatt  court,  at  one  point  in 
its  opinion,  uses  the  phrase  "national  policy"  in  lieu  of  the  standard  term  "Congres- 
sional policy."    344  F.  Supp.  at  409. 
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particularly  unfortunate  in  the  context  of  a  rule  supposedly  designed 
to  promote  pro  bono  publico  actions. 

The  second  rationale  mentioned  in  the  private  attorney  general 
cases,  that  of  avoiding  unjust  enrichment,  also  would  seem  to  be  an 
unsuitable  basis  for  a  comprehensive  rule.  Although  the  avoidance  of 
unjust  enrichment  is  certainly  a  valid  policy  consideration  in  itself, 
applicability  is  found  in  cases  where  the  defendant  is  the  actual  benefi- 
ciary of  the  action,^''  or  where  the  court  has  jurisdiction  over  a  fund 
which  allows  it  to  assess  the  ultimate  beneficiaries  for  plaintiff's  costs 
in  bringing  the  suit.  Because  of  this  fact  the  only  pro  bono  publico 
actions  in  which  this  rationale  could  be  utilized  to  shift  fees  would  be 
those  in  which  the  public,  in  the  form  of  some  governmental  body  or 
public  instrumentality,  had  been  named  as  a  party  defendant.  Un- 
doubtedly a  large  proportion  of  pro  bono  suits  would  satisfy  this  re- 
quirement, but  there  seems  to  be  no  valid  reason  for  restricting  the 
private  attorney  general  doctrine  to  only  these  actions.  Moreover,  the 
ideal  of  the  unjust  enrichment  principle — charging  each  beneficiary  a 
share  of  the  litigation  expenses  proportionate  to  his  gain — rarely  will 
be  achieved  in  the  private  attorney  general  context  to  the  degree  which 
it  is  in  traditional  common  fund  cases.  That  is,  it  is  highly  unlikely 
that  the  benefits  devolving  from  any  particular  pro-bono  action  will  be 
apportioned  among  the  beneficiaries  according  to  their  relative  contri- 
butions to  the  public  body  involved  in  the  suit.-'^  Thus  it  would  seem 
that  the  unjust  enrichment  consideration  should,  at  most,  serve  as  a 
supplementary  factor  in  determining  whether  the  private  attorney  gen- 
eral should  be  awarded  fees. 

The  conclusion  suggested  by  the  above  considerations  is  that  the 
courts  should  address  themselves  straightforwardly  to  the  substantive 
public  benefits  which  a  plaintiffs  litigative  efforts  allegedly  have  pro- 
vided. The  award  of  attorneys'  fees  should  not  turn  automatically 
upon  the  invocation  of  certain  federal  statutes  or  upon  the  presence  of 

96.  For  a  discussion  of  the  common  fund  doctrine  see  text  accompanying  notes  9- 
1 1  supra. 

97.  The  La  Raza  case  is  a  good  example  of  this  proposition.  There,  as  indicated 
previously,  the  court  delineated  the  stratified  benefits  of  the  action  as  follows:  the 
"most  immediate  impact"  being  on  "those  5000  people  about  to  be  uprooted  from  their 
homes  and  deprived  of  the  parks,"  lesser  but  "substantial  benefits"  accruing  to  the 
200,000  residents  of  Hayward,  Union  City  and  Fremont  from  the  increased  protection 
to  their  parks,  the  "very  real  impact"  upon  all  citizens  of  the  Bay  Area  in  being  pro- 
tected from  undue  housing  and  environmental  problems  in  connection  with  the  high- 
way project  in  question,  and  finally  the  benefit  to  all  Californians  of  the  increased 
likelihood  of  state  agency  compliance  with  federal  statutes  and  regulations.  La  Raza 
Unida  v.  Volpe.  Civ.  No.  C-71-1166  RFP  at  8  (N.D.  Cal.  Oct.  19,  1972).  Clearly 
there  is  no  feasible  way  in  which  the  costs  of  such  an  action  could  be  transferred  to  the 
beneficiaries  in  proportion  to  their  relative  gains. 

24-626  O  -  74  -  45 
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a  public  agency  as  a  party  defendant,  but  rather  should  depend  in  all 
cases  upon  the  actual  societal  benefits  which  may  be  said  to  have  re- 
sulted from  the  plaintiffs  suit.  This  approach  obviously  would  not  pre- 
clude giving  appropriate  weight  to  policies  which  are  in  fact  qualita- 
tively favored  by  society.  Nonetheless  it  would  obviate  the  spurious 
shibboleth  of  purporting  to  find  a  strong  congressional  policy  in  any 
particular  statute. 

The  adoption  of  such  a  benefit  analysis  approach  to  pro  bono  fee 
shifting  would,  in  addition  to  avoiding  the  pitfalls  and  limitations  of  the 
rationales  discussed  above,  seem  to  provide  other  advantages  as  well. 
For  example,  much  of  the  conceptual  confusion  and  waste  of  judicial 
energy  which  has  persisted  to  date  would  be  eliminated  by  placing  the 
doctrine  upon  a  simple  and  common  sense  footing.  Also,  it  would  open 
the  way  for  adoption  of  the  private  attorney  general  doctrine  by  the 
state  court  systems."'*  That  is,  much  of  the  public  interest  litigation 
which  occurs  in  the  state  courts  necessarily  is  based  upon  common  law 
principles  and,  hence,  in  these  cases  no  ready  analogy  to  the  strong 
congressional  policy  test  would  be  present.  "General  public  benefit," 
on  the  other  hand,  is  a  concept  which  works  equally  well  in  both  state 
and  federal  courts. 

The  second  area  of  disharmony  among  the  courts  is  that  dealing 
with  the  requirement  of  a  need  to  encourage  private  enforcement. 
This  requirement  is,  of  course,  based  upon  the  proposition  that  if  no 
such  need  exists  in  any  particular  case,  then  there  is  also  no  justifica- 
tion for  awarding  attorney's  fees  under  the  private  attorney  general 
doctrine.  The  problem  presented  is  one  of  identifying  those  circum- 
stances which  effectively  obviate  the  need  to  encourage  private  litiga- 
tion. In  this  regard  the  courts  have  discussed  two  basic  factors:  the 
adequacy  of  public  enforcement  and  the  likelihood  that  the  suit  would 
have  been  brought  regardless  of  the  potential  for  a  fee  av/ard.  As  to 
the  adequacy  of  public  enforcement,  the  cases  discussed  above  run  the 
gamut  from  Brewer — which  declined  to  apply  the  private  attorney  gen- 
eral doctrine  on  the  ground  that  both  the  Department  of  Justice  and  the 
Department  of  Health,  Education  and  Welfare  were  fully  empowered  to 
enforce  the  specific  statute  in  question"''  (even  though  neither  had  in 
fact  intervened) — where  fees  were  awarded  despite  the  fact  that  the 
United  States  was  actually  a  plaintiff  in  a  suit  consolidated  with  the 
action  brought  by  the  NAACP. 

98.  Although  any  discussion  of  state  law  is  beyond  the  scope  of  this  article  it  may 
be  noted  that  at  least  one  California  trial  court  recently  has  awarded  attorneys'  fees  ex- 
pressly upon  the  private  attorney  general  rationale.  See  Mandel  v.  Hodges,  No. 
427816  (Alameda  Super.  Ct.,  Feb.  14,  1973). 

99.  456  F.2d  at  950  n.22. 
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Viewing  the  question  in  a  practical  light  it  would  seem  that  the 
mere  fact  that  various  public  agencies  are  empowered  to  enforce  a  par- 
ticular law  should  not  significantly  influence  the  decision  of  whether 
to  award  fees.  The  empowerment  of  a  federal  agency  to  bring  suit 
does  not  overcome  the  agency's  inherent  rstraints,  noted  in  La  Raza,  of 
limited  funding'""  and,  in  some  instances,  conflicts  of  interest.'"' 

The  practical  significance  of  these  factors  is  reflected  in  several 
of  the  closely  analogous  "standing"  cases  which  recently  have  expanded 
that  concept  in  the  context  of  suits  and  hearings  affecting  public  inter- 
ests. In  Office  of  Communication  of  United  Church  of  Christ  v. 
FCC,^'^'  for  example,  v/here  plaintiffs  were  found  to  have  standing  to 
intervene  in  an  FCC  television  license  renewal  hearing,  the  court  noted 
that  the  duties  and  jurisdiction  of  the  FCC  were  vast  and  that  the  com- 
mission itself  had  acknowledged  its  inability  to  oversee  completely  the 
performance  of  every  one  of  its  thousands  of  licensees.  In  view  of  this 
fact  the  court  then  observed: 

The  theory  that  the  Commission  can  always  effectively  repre- 
sent the  listener  interests  without  the  aid  and  participation  of  legiti- 
mate listener  representatives  fulfilling  the  role  of  private  attorneys 
general  is  one  of  those  assumptions  we  collectively  try  to  work  with 
so  long  as  they  are  reasonably  adequate.  When  it  becomes  clear, 
as  it  does  to  us  now,  that  it  is  no  longer  a  valid  assumption  which 
stands  up  under  the  realities  of  actual  experience,  neither  we  nor 
the  Commission  can  continue  to  rely  upon  it.'^^ 

Seemingly,  the  only  truly  substantive  consideration  in  regard  to  the 
potential  of  public  enforcement  is  that  of  avoiding  duplicated  effort. 
It  is  patently  unfair  to  a  defendant  to,  in  effect,  make  him  pay  twice 
for  a  wasteful  overlap  of  efforts  by  the  government  and  private  plain- 
tiffs. To  avoid  this  possibility,  however,  by  refusing  fees  in  every  case 
v.h.ere  the  attorney  general  might  have  brought  suit  would  be  a  solution 
more  severe  than  the  problem.  A  far  better  approach  would  seem  to  lie 
in  employing  some  judicial  means  of  efficiently  coordinating  the  plain- 

100.  For  a  clear  congressional  acknowledgement  of  the  limited  funding  problem  in 
the  context  of  school  desegregation  enforcement  see  the  quotation  included  in  note  121 

injid. 

101.  The  most  extreme  example  of  a  conflict  of  interest — where  the  public  agency 
charged  with  enforcing  the  particular  law  is  named  as  a  party  defendant — ipso  facto  re- 
q^^re^  that  the  suit  be  maintained  by  private  interests.  This  situation  has  existed  and 
I'ecn  judicially  recognized  in  at  least  two  of  the  recent  private  attorney  general 
c.ises.  La  Raza  Unida  v.  Volpe,  Civ.  No.  C-71-1166  RFP  at  10  (N.D.  Cal.  Oct.  19,  1972) 
;-.nd  Ross  v.  Goshi,  351  F.  Supp.  949  (D.  Haw.  1972). 

102.  359  F.2d  994  (D.C.  Cir.  1966). 

10?.  Id.  at  1003-04.  This  acknowledgement  of  the  practical  limitations  on  public 
i;:w  enforcement  agencies  would  seem  to  reinforce  the  similar  sentiments  expressed  by 
Jud;e  Winter's  concurrence  in  Brewer.  Compare  the  quotation  accompanying  note  60 
supra. 
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tiffs'  efforts.  This  might  be  done,  for  example,  by  staying  the  private 
attorney  general's  suit  until  the  completion  of  the  action  brought  by 
the  actual  attorney  general  or  other  public  enforcement  entity  or,  al- 
ternatively, by  consolidating  the  respective  suits. ^""^  Also,  as  a  further 
safeguard,  the  defendant  might  be  allowed  to  show  that  a  needless  du- 
plication of  effort  had  in  fact  occurred  and  that  the  private  attorney 
general's  award  should  be  reduced  accordingly.^""'  Either  of  these  ap- 
proaches seems  preferable  to  an  outright  denial  of  fees  on  the  highly 
speculative  pretext  that  the  action  eventually  would  have  been  brought 
by  the  United  States  Attorney  General. 

Turning  finally  to  the  question  of  financial  hardship  on  the  plain- 
tiff, the  following  points  are  worthy  of  note.  First,  the  fact  that  a  par- 
ticular plaintiff  is  wealthy  enough  to  absorb  the  cost  of  a  public  interest 
law  suit  without  serious  detriment  to  his  financial  security  should  not 
influence  a  court's  decision  of  whether  to  award  fees.  Since  the  pur- 
pose of  the  private  attorney  general  doctrine  is  to  encourage  public 
interest  litigation,  and  since  the  cost  of  such  suits  generally  outweighs 
the  resulting  benefit  to  any  single  individual,^"^  there  would  appear  to 
be  no  logical  basis  for  excluding  the  wealthy  from  the  ranks  of  the 
would-be  private  attorneys  general.^"" 

104.  Consolidation  in  the  federal  courts  is  governed  by  Rule  42  of  the  Federal 
Rules  of  Civil  Procedure  which  provides  in  relevant  part:  '"When  actions  involving  a 
common  question  of  law  or  fact  are  pending  before  the  court,  it  may  order  a  joint 
hearing  or  trial  of  any  cr  all  matters  in  issue  in  the  actions;  it  may  order  all  actions 
consolidated;  and  it  may  make  such  orders  concerning  proceedings  therein  as  may  tend 
to  avoid  unnecessary  cosr-  or  delay." 

105.  C/.,  cc.  Lea  v.  (one  Mills  Corp..  467  F.2d  277  (4th  Cir.  1972);  Henelopen 
Hotel  Corp.  v.  Aetna  Ins.  (  r.  .251  F.  Supp.  189  (D.  Del.  1966). 

106.  As  pointed  ^ut  !  •.  Jn.Jge  Peckham  in  La  Raza:  "Absent  foundation  funding, 
it  is  simply  not  econ;  n:  .i.y  rational  for  any  single  individual  or  small  group  of  indi- 
viduals, to  attempi  i  i...pture  their  minute  portion  of  aggregate  good  by  incurring 
large  expense  to  e:ii\.iC!j  ■  widely  held  right."  La  Raza  Unida  v.  Volpe.  Civ.  No.  C- 
71-1166RFPa!  !-i  (^.•n  .  N.D.  Cal.  Oct.  19.  1972). 

107.  Where  the  i  '  ^nliff  uses  the  gratis  legal  services  of  public  interest  or  legal 
aid  attorneys  who  >>:  ^j  ,  their  operating  expenses  from  either  private  or  public  sources 
or  both,  two  inioi!  '  1  p-  ';y  questions  are  raised:  first,  does  the  encouragement-of- 
litigation  ratio!.  .'  .  i;iinue  to  have  sufficient  validity  to  justify  the  awarding  of  at- 
torneys' fees  ai..  .  doe^  it  make  any  difference  whether  the  legal  organization  re- 
ceives its  fundi. !i  ■;.  m  public,  as  opposed  to  private,  sources.  These  questions  have 
not  as  yet  rec;  ■  .:dequnte  attention  from  the  courts.  Three  recent  cases,  however, 
do  provide  soi  'zhi  into  the  initial,  and  apparently  conflicting,  responses  which  have 
so  far  been  n,..;  In  Miller  v.  Amusement  Enterprises,  Inc.,  426  F.2d  534  (5th  Cir. 
the  court  awa'  tce:^  to  plaintiffs  attorneys  in  spite  of  the  fact  that  they  had  never 
intended  to  i  plai:;'ff:>  fur  their  services.  The  court  stated  that  "[w]hat  is  re- 
quired is  not  obligation  to  pay  attorney  fees.  Rather  what — and  all — that  is  re- 
quired is  the  ■"  '  '^'tionship  of  attorney  and  client,  a  status  which  is  wholly 
independent  ■■■■  as  witness  the  effective  service  of  counsel  in  the  de- 
fense of  crim  ^n  of  post-conviction  habeas  remedies  and  now  wide- 
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On  the  other  hand,  a  vaHd  consideration  would  be  whether  a  suf- 
ficient private  interest  is  promoted  concurrently  with  the  public  interest 
such  that  a  court  might  conclude  that  the  suit  would  have  been  brought 
regardless  of  any  alleged  public-mindedness  on  the  part  of  the  plaintiff. 
If  such  is  the  case,  the  additional  incentive  of  transferred  fees  is  not 
necessary. 

The  Doctrine  Is   Placed   in  Issue:    The  Reversal 
of  Bradley  v.  School  Board'*** 

On  November  29,  1972  Bradley  v.  School  Board  was  reversed  by 
a  two  to  one  decision  of  the  United  States  Court  of  Appeals  for  the 
Fourth  Circuit.^"-'  This  decision,  the  first  to  directly  reject  the  private 
attorney  general  doctrine  as  a  proper  basis  for  shifting  attorneys'  fees, 
gives  rise  to  a  direct  conflict  among  the  federal  courts,""  and,  accord- 
ingly, would  seem  to  presage  ultimate  intervention  by  the  Supreme 
Court.  Because  of  its  unquestionable  significance,  and  because  it  runs 
contrary  to  the  fee  shifting  rationale  advocated  in  the  preceding  section, 
the  Bradley  reversal  clearly  merits  careful  examination. 

The  majority  opinion  in  Bradley  is  divided  into  three  sections. 
The  first  deals  with  the  district  court's  reliance  on  the  unreasonable 
and  obdurate  conduct  rule,  the  second  is  directed  toward  the  private 


spread  organized  services  on  behalf  of  the  poor."  hi.  at  538-39.  The  full  signifi- 
cance of  this  holding  is  somewhat  in  doubt,  however,  since  the  court  failed  to  indicate 
whether  the  attorneys  involved  were  publicly  or  privately  financed.  The  broad  language 
and  reasoning  used  by  the  court,  though,  would  seem  to  be  applicable  in  either  case.  In 
La  Raza  Unida  v.  Volpe,  Civ.  No.  C-71-1166  RFP  (N.D.  Cal.  Oct.  19,  1972),  an  award 
of  fees  was  made  to  a  privately  financed  public  interest  law  firm.  Judge  Peckham  ob- 
^cr\ed  that:  'The  fact  that  attorneys  in  this  action  .  .  .  require  no  fees  from  their 
Clients  or  that  they  receive  tax-exempt  foundation  money  is  not  germain  to  their  status 
as  pri\ate  attorneys-general.  .  .  .  We  cannot  presume  Congress  intended  to  rely  on 
tax-e.xempt  foundations  to  fund  costs  of  litigation  in  order  to  effectuate  its  policies, 
nor  that  such  funding  will  continue  in  the  future."  /J.  at  13  n.6.  Finally,  in  Ross  v. 
Goshi.  351  F.  Supp.  949  (D.  Haw.  1972),  Judge  King  refused  to  grant  fees  to  the  plain- 
tiff's attorneys,  the  Hawaii  Legal  Services  Project,  on  the  ground  that  they  were  a  gov- 
ernment-financed nonprofit  organization  and  as  such  required  no  additional  funding. 
"Legal  Services'  attorneys  can  function  as  private  attorneys-general  irrespective  of 
whether  this  court  awards  them  counsel  fees.  Indeed,  this  is  one  of  the  reasons  under- 
l>ing  the  establishment  and  funding  of  Legal  Services  Projects  throughout  the  nation. 
There  is  thus  no  'necessity'  for  an  award  of  fees  within  the  text  laid  down  by  La  Raza 
L  iiiihi  V.  Volpe.  .  .  ."    Id.  at  956. 

108.  The  district  court's  opinion  in  Bradley  is  discussed  at  the  text  accompanying 
notes  36-45  supra. 

luy.     Bradley  v.  School  Bd.,  472  F.2d  318  (4th  Cir.  1972). 

110.  For  a  list  of  the  major  cases  and  jurisdictions  in  which  the  private  attor- 
r.e>  general  doctrine  has  been  adopted  see  note  1  supra. 
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attorney  gcv  ..i  doctrine  and  the  third  construes  the  applicability  of 
the  fee  shiit  iig  provision  of  the  recently  enacted  Emergency  School 
Aid  Act.'" 

In  ad,:ics>  ,lf  first  to  the  question  of  whether  the  school 
board's  liti.  aii\'  '  ■  "nent  might  be  characterized  as  being  so  unrea- 
sonable an  '  '  '  i"o  justify  an  award  of  attorneys'  fees,  the  court 
reviewed  :  he  protracted  course  of  the  plaintiffs'  suit  and 
concluded  .i....  s  conduct  had  not,  in  fact,  been  sufficiently 
culpable 


1 1 


Bad  Faith  i    visited 

The  I  I  ncAi  turned  to  the  private  attorney  general  doctrine 
which  had  xi  i.  an  "alternative  ground"  for  the  fees  award  in  the 
district  coun  In  beginning  its  analysis,  the  court  first  suggested  that 
the  lower  co  ir:  '■•ad  apparently  conditioned  the  doctrine's  application 
upon  a  findin  :  .1  "the  rights  of  the  plaintiff  were  plain  and  the  de- 
fense manifest]}  iiout  merit.""''  In  other  words,  the  court  attrib- 
uted to  the  disc-;  .\)urt  a  formulation  of  the  private  attorney  general 
doctrine  which.  \u  effect,  incorporated  the  substance  of  the  unreason- 
able conduct  rule  '  '  On  this  construction  the  court  simply  referred  to 
its  reasoning  in  tiio  first  section  of  its  opinion  and  held  that  if  this  were 
indeed  the  basis  o'  the  district  court's  holding,  it  did  not  support  an 
award  of  fees. 


111.  Pub.  L.  No.  92-318,  86  Stat.  235.  The  attorneys'  fees  psovision  of  this  act, 
section  718,  is  quoted  in  note  122  infra. 

112.  The  court  summarized  its  findings  as  follows:  "It  is  clear  that  the  Board,  in 
a(tempting  to  develop  a  imitary  school  system  for  Richmond  during  1970,  was  not  op- 
erating in  an  area  where  the  practical  methods  to  be  used  were  plainly  illuminated  or 
where  prior  decisions  h;id  not  left  a  'lingering  doubt'  as  to  the  proper  proceduje  to  be 
followed.  Even  the  District  Court  had  its  uncertainties.  All  paities  were  av\aiting  the 
decision  of  the  Supreme  Court  in  Swuiin  [v.  Charlotte-Mecklenbu.g  Bd.  of  Educ,  402 
U.S.  1  (197!)  I-  Before  Swann  was  decided,  however,  the  parties  were  engaged  in  an 
attempt  to  develop  a  novel  method  of  desegregating  the  Richmond  school  system  for 
which  there  was  not  at  the  time  legal  precedent.  Nor  can  it  be  said  that  there  was  not 
some  remaining  confusion,  at  least  at  the  District  level,  about  the  scope  of  Swciim  itself. 
The  frustrations  of  the  District  Court  in  its  commendable  attempt  to  arrive  at  a  school 
plan  that  would  protect  the  constiutional  rights  of  the  plaintiffs  and  others  in  their 
class,  are  understandable,  but,  to  some  extent,  the  School  Board  itself  was  also  frustrated. 
It  seems  to  us  unfair  to  find  under  these  circumstances  that  it  was  unreasonably  obdur- 
ate."   Bradley  v.  School  Bd.,  472  F.2d  318,  327  (4th  Cir.  1972). 

113.  Id. 

114.  The  court  expressly  admits  this  fact:  "If  this  is  the  basis  for  the  [lower] 
Court's  alternative  ground,  it  really  does  not  differ  from  the  rule  that  has  heretofore  been 
followed  consistently  by  this  Court  that,  where  a  defendant  defends  in  bad  faith  or  in 
defiance  of  law,  equity  will  award  attorney's  fees."    Id.  at  328. 


1485 

March  1973]  THE  PRIVATE  ATTORNEY  GENERAL  763 

The  court's  error  in  considering  such  a  formulation  of  the  doc- 
trine is  manifest.  In  the  first  place,  such  a  rule  would  be  entirely  su- 
perfluous; once  a  finding  of  bad  faith  had  been  made  there  would  be 
no  need  to  consider  further  questions  of  public  policy  since  an  award 
of  fees  would  already  be  justified  under  the  unreasonable  and  vexatious 
conduct  rule.  Moreover,  the  district  court's  opinion  quite  clearly  pre- 
cludes any  such  interpretation  of  its  "alternative  ground." 

The  private  lawyer  in  [school  desegregation  suits]  most  accurately 
may  be  described  as  a  "private  attorney  general."  Whatever  the 
conduct  of  defendants  may  have  been,  it  is  intolerably  anomolous 
that  [such]  counsel  .  .  .  should  be  compelled  to  look  to  himself 
or  to  private  individuals  for  the  resources  needed  to  make  his 
proof.  ^^'' 

A  ttack  on  the  Private  A  ttorney  General  Doctrine 

Conceding  that  its  initial  interpretation  might  not  accurately  rep- 
resent the  district  court's  holding,  the  court  next  considered  the  private 
attorney  general  doctrine  in  a  more  realistic  light,  i.e.,  with  no  addi- 
tional bad  faith  requirement.  After  reviewing  various  arguments  and 
cases  the  court  concluded  that  "if  [fee]  awards  are  to  be  made  to  pro- 
mote the  public  policy  expressed  in  legislative  action,  they  should  be 
authorized  by  Congress  and  not  by  the  courts.""*'  The  court  prof- 
lercJ  three  basic  arguments  in  support  of  its  ruling:  (1)  there  was 
evidence  that  Congress  did  not  intend  attorneys'  fees  to  be  awarded  in 
school  c'.e:>egregation  cases,  (2)  the  Mills  and  Lee  decisions  were  inap- 
posite to  the  present  proceeding  and  (3)  in  any  event,  the  private  at- 
tcu'ney  general  rule  was  not  an  appropriate  judicial  doctrine  since  it 
encroached  upon  the  legislative  sphere  of  governmental  activity."" 

A  Finding  of  Implied  Legislative  Intent 

As  to  the  purported  finding  of  an  implicit  intention  on  the  part 
o:  Cia;^:c:-,s  to  deny  the  recovery  of  attorneys'  fees  in  school  desegre- 
gation cases  the  court  made  two  specific  offerings  of  evidence.  The 
court  first  pointed  out  that  legislation  which  would  have  authorized  such 
lee  shifting  was  introduced  in  Congress  in  1971,  as  part  of  a  bill  de- 
signed to  assist  in  the  integration  of  schools,  but  was  not  favorably 
acied  upon.  In  addition,  the  court  pointed  to  the  Civil  Rights  Act  of 
1964"^  and  indicated  that  "it  expressly  provided  for  such  [a  fee] 
auard  in  both  the  equal  employment  opportunity  and  the  public  ac- 


1  !?■     53  F.R.D.  at  42  [emphasis  added]. 

11^.     B;adley  v.  School  lid.,  472  F.2d  318,  330-31  (4lh  Cir.  1972). 

!!"•     A/,  at  328-29. 

li-^-     The  relevant  provisions  of  this  act  are  included  in  42  U.S.C.  §§  2000a-2000 
fhi  (1970;. 
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conunodation  sections  but  pointedly  omitted  to  include  such  a  provi- 
sion in  the  pubHc  education  section. "^^'^ 

Ahhough  these  arguments  appear  somewhat  persuasive  on  their 
face,^-*^  closer  analysis  reveals  their  utter  lack  of  probative  force.  The 
legislation  which  was  introduced  in  Congress  m  1971  apparently  was 
never  acted  upon  in  a  manner  which  might  justify  an  inference  that 
Congress  had  any  serious  reservations  concerning  the  advisability  of 
allowing  fees  to  prevailing  plaintiffs  in  school  integration  actions. ^-^ 
In  fact,  this  very  bill,  along  with  its  attorneys'  fees  provision,  ulti- 
mately was  carried  into  the  1972  session  of  Congress  and  enacted  Tide 
VII,  "Emergency  School  Aid  Act,"  of  the  Education  amendments  of 
1972.'"     Secondly,  with  respect  to  the  omission  of  a  fees  provision 


119.  Bradley  v.  School  Bd.,  472  F.2d  318,  328  (4th  Cir.  1972). 

120.  In  light  of  Fleischmann  Distilling  Corp.  v.  Maier  Brewing  Co.,  386  U.S.  714 
(1967),  it  can  hardly  be  doubted  that  legislative  action  which  implicitly  manifests  a 
clear  intent  to  restrict  the  availability  of  attornyes'  fees  awards  will  be  recognized  as 
such  and  given  effect  by  the  courts.  The  crucial  inquiry  which  arises  in  this  regard  is 
whether  the  legislative  action  in  question  actually  indicates  a  clear  and  unambiguous  in- 
tent to  restrict  the  court's  fee  shifting  powers. 

121.  This  opinion  was  expressed  by  Mr.  Richard  Smith,  associate  counsel  to  the 
Senate  Subcommittee  on  Education,  Committee  on  Labor  and  Public  Welfare,  in  a  phone 
conversation  with  the  author  on  February  3,  1973. 

As  to  the  underlying  rationale  of  the  attorneys'  fees  provision  itself,  the  following 
explanation  was  offered  in  a  Senate  Committee  on  Labor  and  Public  Welfare  report: 

"[School  desegregation]  laws  are  not  now  being  enforced  throughout  the  nation. 
The  Federal  government  is  devoting  neither  the  time,  effort  nor  the  financial  resources 
necessary  for  adequate  law  enforcement.  For  example,  the  budget  of  the  Justice  Depart- 
ment's Civil  Rights  Division  for  education  activities  amounts  to  only  $1  million  a 
year.  Only  six  school  desegregation  suits  have  been  brought  in  Northern  and  Western 
states  by  the  Justice  Department.  Only  nine  school  districts  in  Northern  and  Western 
states  have  been  required  to  file  desegregation  plans  under  Title  VI  of  the  Civil  Rights 
Act  of  1964.  The  Committee  believes  that  funds  should  be  made  available  to  assure  that 
Federal  laws  will  be  enforced  throughout  the  country,  while  at  the  same  time,  under 
the  policies  and  programs  set  forth  in  this  bill,  voluntary  efforts  to  achieve  quality  edu- 
cation in  stable  integrated  environments  are  assisted  throughout  the  nation. 

"Although  litigation  directed  toward  the  enforcement  of  these  laws  is  often  time 
consuming  and  therefore  expensive,  litigation  on  behalf  of  those  injured  by  breach  of 
legal  requirements  remains  the  most  effective  and  economical  method  of  which  the  Com- 
mittee is  aware  to  obtain  protection  of  legal  rights."  S.  Rep.  No.  92-61,  92d  Cong.,  1st 
Sess.  25  (1971). 

122.  Pub.  L.  No.  92-318,  86  Stat.  235.  Section  718  of  this  act,  relating  to  at- 
torney fees,  provides  as  follows:  "Upon  the  entry  of  a  final  order  by  a  court  of  the 
United  States  against  a  local  educational  agency,  a  State  (or  any  agency  thereof),  or 
the  United  States  (or  agency  thereof),  for  failure  to  comply  with  any  provision  of 
this  title  or  for  discrimination  on  the  basis  of  race,  color,  or  national  origin  in  viola- 
tion of  title  VI  of  the  Civil  Rights  Act  of  1964,  or  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  as  they  pertain  to  elementary  and  secondary  education, 
the  codrt,  in  its  discretion,  upon  a  finding  that  the  proceedings  were  necessary  to  bring 
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in  the  public  education  section  of  the  1964  Civil  Rights  Act/-^  the 
simple  explanation  appears  to  be  that  this  section  does  not  contemplate 
private  actions  but  merely  enables  the  United  States  attorney  general 
to  bring  desegregation  actions  on  behalf  of  persons  he  feels  are  unable 
to  initiate  their  own  suits. '-^  Accordingly,  there  is  no  reason  for  this 
section  to  provide  for  awarding  attorney's  fees  to  private  plaintiffs.'-^ 

An  Attempt  to  Distinguish  Mills  and  Lee 

The  court's  next  argument  was  that  neither  Mills  v.  Electric  Auto- 
Lite  Cc.'-"  nor  Lee  v.  Southern  Home  Sites  Corp.^'-'^  was  authority  for 
awarding  fees  in  the  fact  situation  presented  in  Bradley.  Any  reliance 
on  Mills,  the  court  said,  was  misplaced  "  'because  conferral  of  benefits, 
not  policy  enforcement,  was  the  Mills  Court's  stated  justification  for  its 
holding.'  ...  In  fact,  the  award  in  Mills  was  based  on  the  same  con- 
cept of  benefit  as  was  used  to  support  the  award  in  Trustees  v.  Green- 
ough.   .   .'"'^-^ 

These  assertions  do  not  appear  to  be  well-founded.  First,  the  de- 
cision in  Mills  was  precisely  that  the  federal  courts,  in  their  application 
of  the  common  fund  doctrine,  were  justified  in  departing  from  the 
Grceiiough  requirement  of  a  pecuniary  benefit  so  as  to  require  only 
that  the  benefit  conferred  be  of  a  substantial  nature.'-^  Second,  the 
distinction  which  the  Bradley  court  draws  between  "conferral  of  bene- 
fits"" and  "policy  enforcement"  in  Mills  is  largely  illusory  since  the  prin- 
cipal benefit  conferred  in  that  case  was,  in  fact,  the  enforcement  of 
public  policy.' *"  It  would  appear,  then,  that  the  only  conceptual  fea- 
ture of  Mills  which  prevents  it  from  being  direct  authority  for  an  award 
of  fees  in  Bradley  is  the  fact  that,  at  least  formally.  Mills  spoke  in  terms 

.'li'oui  compliance,  may  allow  the  prevailing  party,  other  than  the  United  States,  a  rea- 
^^■r:.:ble  attorney's  fee  as  part  of  the  costs." 

This  provision  had  been  modified  from  the  form  in  which  it  was  originally  intro- 
viuced  which  would  have  assessed  plaintiffs'  fees  against  the  federal  government  rather 
thcin  the  defendant. 

123.     42  U.S.C.  §  2000c  (1970). 

114.  Private  desegregation  actions  apparently  are  almost  always  brought  under  42 
L.S.C.  §  1983  (1970). 

125.  The  public  accommodations  and  equal  employment  opportunity  sections,  42 
L.S.C.  §§  2000a  and  2000e  respectively,  on  the  other  hand,  expressly  provide  for  pri- 
Na;e  actions.    42  U.S.C.  §§  2000a-3(a)  and  2000e-5(e)  (1970). 

12fi.     396  U.S.  375  (1970).    See  text  accompanying  notes  28-35  supra. 

127.  444  F.2d  143  (5th  Cir.  1971 ).    See  text  accompanying  notes  45-52  supra. 

128.  Biadley  v.  School  Bd.,  472  F.2d  318,  329  (4th  Cir.  1972),  quoting  Note,  50 
Trxxs  L.  Rr:v.  204,  207  (1971). 

12y.     See  text  accompanying  notes  27-33  supra. 
130.     See  te.\t  accompanying  note  34  supra. 


1488 

766  THE  HASTINGS  LAW  JOURNAL  [Vol.  24 


ir?i 


of  the  fund  theory  and  its  appurtenant  unjust  enrichment  rationale 
This  obstacle,  however,  seemingly  was  overcome  by  the  Fourth  Circuit 
itself  in  Brewer  v.  School  Board. ^'^'-  That  is,  if  one  were  to  combine 
the  quasi-fund  theory  of  Brewer^'^^'''  with  the  substantial  benefit  test  of 
Mills,  there  seemingly  would  exist  a  legal  apparatus  which  would  wholly 
justify  an  award  of  fees  in  Bradley}'''^  Nonetheless,  the  court  failed 
to  utilize  this  unique  potential  provided  by  its  earlier  decision. 

The  Bradley  court's  dismissal  of  Lee  is  equally  unconvincing.  In 
essence  the  court's  argument  was  that  the  Lee  court  had  justified  its 
award  of  fees  by  noting  that  there  existed  a  federal  statute  which  au- 
thorized fee  awards  in  suits  closely  parallel  to  the  action  before  it,  and 
that  by  analogy,  fees  should  also  be  allowed  in  that  action.^"'  In  con- 
trast to  the  Lee  situation,  the  Bradley  court  implied  that  there  was  no 
statute  allowing  attorneys'  fees  to  be  shifted  in  school  desegregation  ac- 
tions to  which  the  court  could  analogize  the  action  before  it. 

The  deficiency  of  this  summary  dismissal  of  Lee  is  that  it  fails  to 
treat  the  true  breadth  of  the  Lee  rationale.  The  statutory  analogy  argu- 
ment was  but  one  pillar  of  the  Lee  holding.  The  Lee  court  also  relied 
upon  Mills,  construing  it  in  exactly  the  sense  which  the  Bradley  court 
refused  to,  and  upon  Piggie  Park.^-'*''  These  portions  of  Lee,  which  did, 
in  fact,  provide  direct  authority  for  an  award  of  fees  in  Bradley,  were 
entirely  ignored  by  the  court. 

Congressional  Silence  and  Separation  of  Power 

The  final  arguments  in  Bradley  were  aimed  directly  at  the  roots 
of  the  private  attorney  general  doctrine: 

If,  however,  the  rationale  of  Mills  is  to  be  stretched  so  as  to 
provide  a  vehicle  for  establishing  judicial  power  justifying  the  cm- 

131.  The  substance  of  even  this  distinction  is  questionable,  however,  since  Mills  is 
readily  susceptible  of  a  pure  policy  enforcement  interpretation  in  spite  of  its  foinial  ad- 
herence to  the  fund  doctrine.    See  note  35  and  accompanying  text  supra. 

132.  456  F.2d  943  (4th  Cir.  1972).  This  case  is  discu.-,sed  in  the  text  accom- 
panying notes  53-61  supra. 

133.  See  text  accompanying  note  59  supra. 

134.  The  argument  would  run  simply  that  instead  of  providing  plaintiffs'  class 
with  the  benefit  of  free  transportation,  as  was  the  case  in  Brewer,  the  plaintiffs  in 
Bradley  had  conferred  upon  their  class  the  "substantial  benefit"  of  accelerated  desegre- 
gation, or,  in  other  words,  the  enforcement  of  the  policies  inherent  in  the  equal  protec- 
tion clause  and  42  U.S.C.  §  1983,  and  hence,  under  the  quasi-fund  theory  they 
were  entitled  to  receive  attorneys'  fees  from  the  school  board. 

135.  For  a  discussion  of  this  portion  of  the  Lee  opinion  see  notes  49-51  and  ac- 
companying text  supra. 

136.  These  aspects  of  Lee  are  discussed  in  the  text  accompanying  notes  47,  48  and 
52  supra. 
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ployment  of  award  of  attorney's  fees  to  promote  and  encourage 
private  litigation  in  support  of  public  policy  as  expressed  by  Con- 
gress or  embodied  in  the  Constitution,  it  will  launch  courts  upon 
the  difficult  and  complex  task  of  determining  what  is  public  policy, 
an  issue  normally  reserved  for  legislative  determination,  and,  even 
more  difficult,  which  public  policy  warrants  the  encouragement  of 
award  of  fees  to  attorneys  for  private  litigants  who  voluntarily  take 
upon  themselves  the  character  of  private  attorneys-generalJ"'*'' 

In  addition,  the  court  contended  that  "[cjourts  should  not  assume  that 
Congress  legislates  in  ignorance  of  existing  law  .  .  ."^""'^  Rather,  they 
should  interpret  Congress's  failure  to  provide  for  fee  awards  under  any 
particular  statute  as  constituting  a  purposeful  expression  of  legislative 
intent  that  such  awards  "should  be  allowed  only  as  they  may  be  au- 
thorized under  the  traditional  and  long  established  principles.  .  ."'"^ 

These  pronouncements  by  the  Bradley  majority  would  seem  to 
raise  two  fundamental  questions:  (1)  Should  federal  courts  regard 
legislative  silence  as  a  constraint  against  implementing  any  new  fee 
shifting  rationales,  and  (2)  if  not,  should  the  courts  still  refrain  from 
implementing  the  private  attorney  general  rationale  on  the  ground  that 
it  entails  policy  determinations  which  are  more  properly  left  to  Con- 
gress? It  is  urged  that  each  of  these  questions  should  be  answered  in 
the  negative. 

Inferring  a  legislative  mandate  based  on  Congress's  failure  to  ex- 
press itself  would  seem  to  entail  a  wholly  unwarranted  abdication  of 
power  which  has  long  been  recognized  as  properly  residing  within  the 
federal  judiciary.  None  of  the  leading  cases  which  have  discussed  the 
inherent  jurisdiction  of  the  federal  courts  to  award  fees  has  ever  sug- 
gested that  this  power  is  arbitrarily  circumscribed,  or  that  having  once 
been  an  organic  and  flexible  source  of  judicial  authority  it  is  now  a 
mere  collection  of  a  few  petrified  rules.  Indeed,  as  discussed  earlier 
in  this  note,  federal  courts  had  undertaken  considerable  departures 
from  the  traditional  fee-shifting  exceptions  even  prior  to  the  private 
attorney  general  doctrine. ^^"     Thus,  it  would  seem  that  the  reasoning 

137.  Bradley  v.  School  Bd.,  472  F.Zd  31b.  329  (4th  Cir.  1972). 

138.  W.  at  330. 

139.  Id. 

140.  See  text  accompanying  notes  12-34  supra.  Another  case  which  clearly  dem- 
onstrates the  courts'  willingness  to  depart  from  traditional  fee-shifting  exceptions  when 
considerations  of  equity  warrant  it,  and  which,  interestingly  enough  was  decided  by 
the  Fourth  Circuit,  is  Rolax  v.  Atlantic  Coast  Line  R.R.,  186  F.2d  473  (4th  Cir.  1951). 
There,  black  employees  of  defendant  railroad  company  brought  suit  against  the  railroad 
and  the  Brotherhood  of  Locomotive  Firemen  and  Engineers,  a  labor  union,  for  negotiat- 
ing a  contract  which  allegedly  prejudiced  the  continued  employment  of  black  firemen. 
The  contract  was  in  fact  found  to  be  racially  discriminatory  and  hence  void.  In  de- 
creeing the  relief  to  which  plaintiffs  were  rnitled  the  court  upheld  the  lower  court's 
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of  the  Bradley  court  could  be  applied  just  as  persuasively  to  reach  a 
directly  opposite  conclusion.  That  is,  assuming  that  Congress  does  in- 
deed act  with  full  awareness  of  existing  legal  precedent,  it  arguably  fol- 
lows that  legislative  silence  indicates,  if  anything,  an  intent  to  give  full 
reign  to  the  demonstrated  expansiveness  of  the  court's  fee  shifting  pow- 
ers. 

The  remaining  question,  then,  is  whether  the  courts  should,  as  a 
matter  of  judicial  discretion,  refrain  from  implementing  the  private  at- 
torney general  doctrine.  The  Bradley  court  suggests  that  they  should 
on  the  ground  that  the  doctrine  allegedly  requires  the  courts  to  make 
two  types  of  policy  determinations  which  are  better  left  to  Congress: 
namely,  which  laws  effectuate  public  policy  per  se  and  which  of  such 
laws  warrant  the  enforcement  incentive  of  a  fees  award.  This  argu- 
ment, however,  would  not  appear  to  be  particularly  persuasive.  To 
begin  with,  it  is  difficult  to  see  how  encouraging  the  enforcement  of 
laws  which  by  definition  reflect  public  policy  "as  expressed  by  Con- 
gress or  embodied  in  the  Constitution"  entails  an  independent  determi- 
nation by  the  courts  as  to  the  existence  of  such  policies.  Indeed,  the 
simple  fact  remains  that  since  all  federal  laws  embody  public  policy, 
the  vindication  of  any  such  law  operates,  to  some  greater  or  lesser  ex- 
tent, to  advance  the  public  interest. ^^^  Hence,  no  judicial  inquiry  into 
the  existence  of  public  policy  per  se  would  seem  to  be  involved  in  the 
determination  of  whether  to  award  fees  under  the  private  attorney  gen- 
eral doctrine. 

It  is  true,  of  course,  that  the  doctrine  does  require  the  courts  to 
weigh  and  balance  the  conflicting  policies  which  inhere  in  its  applica- 

award  of  attorneys'  fees.  The  court  stated  that:  "Ordinarily,  of  course,  attorneys'  fees, 
except  as  fixed  by  statute,  should  not  be  taxed  as  part  of  the  costs  recovered  by  the  pre- 
vailing party;  but  in  a  suit  in  equity  where  the  taxation  of  such  costs  is  essential 
to  the  doing  of  justice,  they  may  be  allowed  in  exceptional  cases.  The  justification  here 
is  that  plaintiffs  of  small  means  have  been  subjected  to  discriminatory  and  oppressive 
conduct  by  a  powerful  labor  organization  which  was  required,  as  bargaining  agent. 
to  protect  their  interests.  The  vindication  of  their  rights  necessarily  involves  greater 
expense  in  the  employment  of  counsel  to  institute  and  carry  on  extended  and  impor- 
tant litigation  than  the  amount  involved  to  the  individual  plaintiffs  would  justify  their 
paying.  In  such  situation,  we  think  that  the  allowance  of  counsel  fees  in  a  reasonable 
amount  as  a  part  of  the  recoverable  costs  of  the  case  is  a  matter  resting  in  the  sound 
discretion  of  the  trial  judge.  Id.  at  481.  It  is  apparent  that  this  rationale  comes 
within  none  of  the  traditional  exceptions  to  the  general  rule,  but  rather  is  concerned 
only  with  basic  principles  of  equity. 

141.  Cf.  Note,  The  Allocation  of  Attorney's  Fees  After  Mills  v.  Electric  Auto  Lite 
Co.,  38  U.  Chi.  L.  Rev.  316,  334  (1971  ).  Such  benefit  to  the  public  at  large  may,  of 
course,  be  found  in  any  of  several  forms:  for  example,  in  the  deterence  of  similar  viola- 
tions of  the  law,  in  the  clarification  of  vague  and  ambiguous  legal  rights  and  duties,  or 
in  the  substantive  therapeutics  resulting  from  the  individual  suit. 
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tion,  that  is,  the  relative  benefit  accruing  to  the  pubUc  from  a  particular 
type  of  law  suit,  on  the  one  hand,  and  the  general  policy  against  fee 
shifting,  on  the  other.  This  task,  however,  seems  far  more  suited  to 
the  judicial  branch  of  government  than  to  the  legislature.  That  is,  con- 
gressional power  is  necessarily  limited  to  providing  for  fees  in  broad  ge- 
neric terms.  Therefore,  any  legislative  action  aimed  at  using  attor- 
neys' fees  to  promote  pro  bono  publico  litigation  would  be  confined  to 
either  providing  for  mandatory  fee  awards  under  specific  statutes, 
which,  in  effect,  would  predetermine  that  all  suits  brought  pursuant  to 
that  statute  were  worthy  of  special  enforcement,  or  requiring  the  courts 
to  determine,  in  their  discretion,  which  action  merited  fee  awards. 

The  former  alternative  is  of  limited  utility  since  statutes  rarely  are 
drafted  in  a  way  which  guarantees  that  all  suits  brought  under  their 
auspices  will  promote  the  public  interest  ti.  -^  '^^rtain  predetermined  de- 
gree. Moreover,  this  alternative  would  be  even  less  useful  in  regard  to 
broad,  uncodified  provisions  of  the  Constitution.  The  concept  of  due 
process,  for  example,  encompasses  a  range  of  potential  actions  far  too 
expansive  to  be  codified  in  a  statute  which,  in  effect,  would  predeter- 
mine that  all  due  process  suits  were  entitled  to  enhanced  enforcement 
at  the  expense  of  the  defendant. ^^-  The  second  legislative  alternative, 
that  of  authorizing  the  courts  to  shift  fees  in  their  discretion  does  no 
more  than  expressly  place  the  burden  of  determining  which  suits  jus- 
tify fee  awards  where  in  most  instances  it  must  ultimately  reside,  i.e., 
with  the  courts.  Thus  it  would  appear  that  neither  of  the  policy  de- 
terminations which  the  Bradley  court  characterizes  as  being  "normally 
reserved  for  legislative  determination"  poses  a  substantial  obstacle  to 
the  private  attorney  general  doctrine.  The  first  determination — that  of 
which  laws  promote  public  policy — is  in  fact  made  by  the  legislature 
(or,  alternatively,  is  embodied  in  the  Constitution),  and  the  second — 
that  of  which  suits  have  sufficiently  advanced  the  public  interest  to 
justify  the  transferring  of  plaintiffs  legal  expenses  to  the  defendant — 
in  most  instances  must  be  made  by  the  courts. 

In  light  of  the  above  discussion,  then,  it  would  seem  that  the 
Fourth  Circuit's  repudiation  of  the  private  attorney  general  doctrine  in 
Bradley  is  both  an  unsupported  and  unfortunate  ruling  which  hope- 
fully will  not  be  followed. 

Conclusion 

The  emergence  of  the  private  attorney  general  doctrine  marks  an 
extremely  auspicious  development  within  the  federal  court  system. 
Firmly  established  on  the  traditional  chancery  powers  of  the  federal 


142.     Compare  the  text  accompanying  notes  94-95  supra. 
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courts  and  motivated  by  strong  considerations  of  equity,  this  doctrine 
provides  the  means  by  which  private  citizens  may  surmount  the  finan- 
cial obstacle  which  has  long  impeded  the  bringing  of  actions  designed 
primarily  to  protect  broad  pubhc  interests.  Hopefully,  the  shadow 
which  has  been  cast  by.  the  Fourth  Circuit's  opinion  in  Bradley  will  be 
eradicated  by  the  Supreme  Court.  If  so,  the  door  will  have  been 
opened  on  a  far  healthier  and  more  invigorated  society. 

Robert  L.     Weiner* 

*      Member,  Second  Year  Class 
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THE  RECOVERY  OF  ATTORNEY'S  FEES:  A  NEW 
METHOD  OF  FINANCING  LEGAL  SERVICES 

GERALD  T.  MCLAUGHLIN* 
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I.     Introduction 

HE  Economic  Opportunity  Act  states  in  its  preamble  that  it  is  "the 
pohcy  of  the  United  States  to  ehminate  the  paradox  of  poverty  in 
the  midst  of  plenty  in  this  Nation  by  opening  to  everyone  the  opportunity 
.  .  .  to  live  in  decency  and  dignity."^  Under  this  Act,  a  national  program 
to  provide  legal  services  for  the  poor  was  established  as  part  of  the  Office 
of  Economic  Opportunity  (OEO).^  The  overall  objectives  of  the  legal 
services  program  were: 

First:  To  make  funds  available  to  implement  efforts  initiated  and  designed  by  local 

communities  to  provide  the  advice  and  advocacy  of  lawyers  for  people  in  poverty. 

Second:  To  accumulate  empirical  knowledge  to  find  the  most  effective  method  to  bring 

the  aid  of  the  law  and  the  assistance  of  lawyers  to  the  economically  disadvantaged 

people  of  this  nation.  .  .  . 

Third:  To  sponsor  education  and  research  in  the  areas  of  procedural  and  substantive 

law  which  affect  the  causes  and  problems  of  poverty. 

Fourth:  To  acquaint  the  whole  practicing  bar  with  its  essential  role  in  combatting 

poverty  and  provide  the  resources  to  meet  the  response  of  lawyers  to  be  involved  in 

the  War  on  Poverty. 

Fijth:  To  finance  programs  to  teach  the  poor  and  those  who  work  with  the  poor  to 

recognize  problems  which  can  be  resolved  best  by  the  law  and  lawyers.^ 

The  rhetoric  was  grandiose,  but  the  funding  was  meager.  In  1968  it 
was  conservatively  estimated  that  the  cost  of  providing  legal  services 
for  the  poor*  would  be  $250,000,000.^  In  contrast  to  this  figure  the  bud- 

*  Associate  Professor  of  Law,  Fordham  University.  Professor  McLaughlin  received  his 
B.A.  from  Fordham  University,  and  his  LL.B.  from  New  York  University,  where  he  was 
Managing  Editor  of  the  Law  Review.  In  1970,  he  spent  four  months  working  in  a  New  York 
City  legal  services  office. 

The  author  wishes  to  express  his  sincere  appreciation  to  Robert  Meade  of  the  Fordham 
Law  Review  for  his  invaluable  research  assistance  in  the  preparation  of  this  article. 

1.  Economic  Opportunity  Act  of  1964  §  2,  42  U.S.C.  §  2701  (1970). 

2.  Id.  §  222,  42  U.S.C.  §  2809(a)(3)  (1970).  Criminal  cases  cannot  generally  be  handled 
by  legal  services  attorneys.  Id.  Legislation  was  recently  passed  by  the  House  of  Representa- 
tives to  make  legal  services  an  autonomous  corporation.  H.R.  12350,  92d  Cong.,  2d  Sess.  §§ 
1001-16  (1972).  For  discussion  of  the  measure  see  118  Cong.  Rec.  H  1205  (daily  ed.  Feb. 
17,  1972). 

3.  Guidelines  for  Legal  Services  Programs,  in  1  CCH  Pov.  L.  Rep.  H  6700.10  (1968). 

4.  The  federal  poverty  line  is  $3,000  per  year  for  a  family  of  four.  Silver,  The  Imminent 
Failure  Of  Legal  Services  For  The  Poor:  Why  And  How  To  Limit  Caseload,  46  J.  Urban  L. 
217  (1969).  It  should  be  noted  that  although  OEO  docs  not  set  a  dollar  standard  for  eligibil- 
ity for  legal  services,  it  suggests  that  "[t]he  standard  should  not  be  so  high  that  it  includes 
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get  for  legal  services  in  fiscal  year  1967  was  $24,600,000,"  and  in  fiscal 
year  1971,  $70,100,000J  Similarly,  although  there  are  more  than  thirty- 
three  million  people  falling  below  the  national  poverty  level,^  their  needs 
are  being  served  by  only  four  thousand  lawyers,''  eighteen  hundred  of 
whom  are  legal  services  attorneys.^" 

Notwithstanding  its  comparatively  small  budget  and  staff,  legal  ser- 
vices has  had  a  certain  measure  of  success/^  often  antagonizing  federal, 
state,  and  local  politicians  in  the  process.^^  Legal  services,  however,  will 


clients  who  can  pay  the  fee  of  an  attorney  without  jeopardizing  their  ability  to  have  decent 
food,  clothing  and  shelter.  .  .  . 

The  eligibility  criteria  should  include  such  factors  as  income,  dependents,  assets  and  lia- 
bilities, cost  of  a  decent  living  in  the  community,  and  an  estimate  of  the  cost  of  the  legal 
services  needed."  Guidelines  for  Legal  Services  Programs,  in  1  CCH  Pov.  L.  Rep.  H  6700.3S 
(1968).  In  New  York  City,  the  indigency  standard  was  $3,000  per  year  for  individuals,  and 
$500  for  each  additional  dependent.  Order  on  Motion  Approving  Application  for  Incorpora- 
tion of  Community  Action  for  Legal  Serv.,  Inc.,  In  re  Judd  at  7  (App.  Div.,  1st  Dep't,  Oct. 
10,  1967).  An  even  more  liberal  standard  of  indigency  has  now  been  introduced:  $4,000  per 
year  for  a  single  individual,  $4,600  for  a  family  of  two,  and  $600  more  for  each  additional 
dependent. 

5.  It  is  estimated  that  14  million  civil  legal  problems  arise  each  year  among  the  poor. 
Note,  Litigation  Costs:  The  Hidden  Barrier  to  the  Indigent,  56  Geo.  L.J.  516  (196S). 

6.  Telephone  Conversation  with  Representative  of  the  Office  of  Economic  Opportunity, 
Washington,  D.C.,  March  23,  1972. 

7.  2  Office  of  Economic  Opportunity  Digest  8  (No.  5,  Jan.  1972). 

8.  See  Silver,  supra  note  4,  at  217. 

9.  Id.  at  217  &  n.6.  Assuming  that  each  of  the  thirty-three  million  poor  had  need  of  a 
lawyer  in  a  civil  matter  only  once  every  four  years,  each  poverty  lawyer  would  have  to 
handle  appro-ximately  2,000  cases  a  year,  or  in  excess  of  seven  cases  every  working  day.  It 
has  been  liberally  estimated  that  an  attorney  can  handle  up  to  900  cases  a  year.  Id.  at  227. 
Any  attorney  who  processes  even  that  many  cases,  it  has  been  argued,  may  fail  to  do  an 
adequate  job  on  each  case.  Id. 

While  there  is  a  great  demand  for  lawyers  in  terms  of  the  number  of  problems  poor  people 
have,  the  very  problems  themselves  are  such  that  attorneys  must  expend  more  time  and 
effort  to  provide  the  same  level  of  representation  as  that  received  by  the  middle-class.  Id.  at 
221.  It  was  estimated  in  1969  that  so  numerous  and  complex  were  the  legal  problems  of 
the  poor  that  even  if  one  were  to  assume  "that  lawyers  do  not  die  and  poor  people  do  not 
grow  in  numbers,  and  that  every  private  attorney  in  the  United  States  devoted  himself 
exclusively  to  representing  poor  people,  not  until  1973  would  it  be  even  theoretically 
possible  to  offer  adequate  legal  services  to  the  poor."  Id.  (emphasis  deleted).  Even  with 
sweeping  institutional  reforms,  presently  and  for  the  near  future  at  least,  "the  need  and 
demand  for  legal  services  among  the  poor  will  greatly  exceed  the  very  limited  supply."  Id. 
at  221-22. 

10.  See  N.Y.  Times,  Feb.  2,  1972,  at  1,  col.  3. 

11.  Sec,  e.g.,  Lenzer,  Legal  Services  Fights  for  the  Poor,  But  Who  Fights  for  Legal  Ser- 
vices?, Juris  Doctor,  Feb.,  1971,  at  9-10. 

12.  See  Arnold,  Whither  Legal  Services,  Juris  Doctor,  Feb.,  107!,  at  3.  For  the  response 
of  the  Director  of  OEO  to  a  study  of  the  California  Rural  Legal  .■\ssistance  Program  see  1 
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become  an  adequate  and  effective  program  only  when  it  receives  sufficient 
funds,  when  it  is  cut  loose  from  political  interference  and,  most  impor- 
tantly, when  the  number  of  private  attorneys  interested  in  the  legal 
representation  of  the  poor  is  radically  increased.  A  possible  solution  for 
these  problems  has  recently  come  from  an  unexpected  source.  Continuing 
the  gradual  erosion  of  the  American  rule  which  denies  the  recovery  of 
counsel  fees  to  a  successful  litigant  in  a  civil  case,  the  courts  have  begun 
to  consider  the  propriety  of  including  as  part  of  recoverable  costs^^  the 
reasonable  attorney's  fees  of  legal  services  la\vyers." 

The  purpose  of  this  article  is  to  analyze  the  situations  in  which  legal 
services  attorneys  may  be  awarded  counsel  fees  under  existing  precedents 
and  to  advocate  the  formulation  of  a  new  rule  which  would  permit  the 
award  of  counsel  fees  in  all  civil  cases  and  thus  enhance  the  effectiveness 
of  legal  representation  for  the  poor  in  this  country.  To  this  end,  the  article 
will  examine  such  issues  as  whether  the  recovery  of  reasonable  attorney's 
fees  by  legal  services  would  alleviate  the  financial  and  political  pressures 
on  the  legal  services  program  and  whether  the  recovery  of  counsel  fees 
in  poverty  cases  would  encourage  more  private  attorneys  to  handle  many 
of  these  cases  in  the  future.  It  will  also  explore  the  cases  in  which  legal 
services  attorneys  may  presently  recover  attorney's  fees,  consider  whether 
a  rule  permitting  the  recovery  of  counsel  fees  in  all  civil  cases  is  war- 
ranted, and  analyze  the  effect  such  a  rule  would  have  on  the  poor  in 
general  and  the  legal  services  program  in  particular. 

CCH  Pov.  L.  Rep.  II  6725  (1971).  Additional  examples  of  political  interference  are  docu- 
mented in  Lenzner,  supra  note  11,  at  9.  Recently  Vice  President  Agnew  expressed  dissatis- 
faction with  the  "whole  ball  of  wax,"  as  he  called  the  legal  services  program,  and  stated 
that  closer  supervision  was  necessary.  N.Y.  Times,  Feb.  3,  1972,  at  1,  col.  2.  See  also  N.Y. 
Times,  April  20,  1972,  at  14,  col.  4. 

The  bUl  recently  passed  by  the  House  to  turn  legal  services  into  an  independent  corpora- 
tion provides  that  no  official  of  the  federal  government  shall  exercise  any  "direction,  super- 
vision, or  control"  over  the  new  corporation  and  its  staff.  H.R.  12350,  92d  Cong.,  2d  Sess. 
§  1013  (1972).  President  Nixon  has  recognized  that  the  "program  is  concerned  with  social 
issues  and  is  thus  subject  to  unusually  strong  political  pressures."  1  U.S.  Code  Cong.  &  Ad. 
News  744  (1971).  The  President  has  expressed  support  for  the  idea  of  a  legal  services  cor- 
poration that  will  be  "assured  of  independence."  Id.  at  745. 

That  legal  ser\ices  attorneys  can  be  subject  to  extreme  judicial  action  see  Wcintraub  v. 
Adair,  331  F.  Supp.  148  (S.D.  Fla.  1971),  which  enjoined  such  action  by  a  state  court  judge. 

13.  As  used  in  this  article,  "costs"  includes  all  of  those  items  for  which  the  winning 
party  can  compel  the  losing  party  to  reimburse  him.  It  is  not  used  in  any  narrow  sense  of 
"statutory"  costs  as  distinguished  from  reimbursable  disbursements.  See  N.Y.  C.P.L.R.  arts. 
81-83  (McKinney  1963,  Supp.  1971).  See  also  Carmody-Forkosch  New  York  Practice  830 
n.l4  (8th  ed.  M.  Forkosch  &  A.  Wilson  196,^). 

14.  See  Gaddis  v.  Wyman,  3;^6  F.  Supp.  1225  (S.D.N.Y.  1972)  (mem.);  White  v. 
King,  319  F.  Supp.  122,  127  (E.D.  La.  1970)  ;  Schlott  v.  Morton,  107  N.J.  Super.  16,  17,  256 
A.2d  641  (1969) ;  Silberzweig  v.  Masino,  L  &  T  No.  45384-70  (N.Y.  Civ.  Ct.,  Nov.  2,  1970). 
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II.     The  Recovery  of  Counsel  Fees  to  x-Xlleviate 
Pressures  on  the  Legal  Services  Program 

In  order  to  analyze  whether  the  recovery  of  reasonable  attorney's  fees 
would  benefit  the  legal  services  program,  three  distinct  problems  must  be 
considered:  (A)  the  financial  pressures  on  the  program;  (B)  political 
interference;  and  (C)  the  need  to  involve  the  private  bar  in  the  represen- 
tation of  the  poor. 

A.     Financial  Pressures 

As  indicated  earlier,  the  funds  provided  for  legal  services  are  woefully 
inadequate  to  fulfill  its  stated  mission. ^^  Since  there  are  approximately 
thirty-three  million  people  eligible  for  free  legal  representation,  legal 
services  offices  are  often  required  to  make  certain  adjustments  to  remain 
viable.  For  example,  offices  may  be  closed  for  part  of  the  day;  certain 
types  of  cases  may  not  be  handled;  appeals  may  not  be  taken;  motion 
practice  may  often  be  non-existent;  and  test  cases  will  be  preferred  over 
individual  claims.^^ 

Additional  revenues  might  remedy  many  of  these  shortcomings.  The 
most  critical  and  obvious  need  is  for  a  larger,  more  experienced,  and 
better  paid  legal  staff.  Not  only  could  a  larger  staff  take  on  more  cases 
but,  more  importantly,  the  cases  taken  could  be  handled  more  effectively. 
Similarly,  additional  money  would  mean  more  and  varied  types  of  sup- 
portive services  such  as  social  workers,  bilingual  secretaries,  investiga- 
tors, and  duplicating  machines.  Finally,  more  attention  could  be  given  to 
community  programs  designed  to  educate  the  poor  about  legal  services 
and  their  own  legal  rights.^'^ 

B.     Political  hiterjercnce 

The  award  of  counsel  fees  would  not  only  help  augment  and  diversify 
the  operations  of  legal  services,  it  would  lessen  the  opportunities  for  poli- 
tical interference.^^  Of  course,  the  establishment  of  legal  services  as  a 

15.  See  notes  4-7  supra  and  accompanying  text.  This  article  assumes  that  Congress  will 
maintain  legal  services  funding  at  present  relative  levels  and  not  reduce  funding  by  any 
amounts  recovered  as  counsel  fees. 

16.  For  a  discussion  of  these  measures  see  Silver,  supra  note  4,  at  227-40;  Silverstcin, 
Eligibility  for  Free  Legal  Services  in  Civil  Cases,  44  J.  Urban  L.  549  (1967).  In  this  con- 
nection, the  OEO  guidelines  for  legal  ser%'ices  state  that  "[t]hcre  should  not  be  an  arbitrary 
limit  to  the  scope  or  type  of  civil  legal  ser\-ices  provided  to  eligible  clients.  All  areas  of  the 
civil  law  should  be  included  and  a  full  spectrum  of  legal  work  should  be  provided:  advice, 
representation,  litigation,  and  appeal."  1  CCH  Pov.  L.  Rep.  !I  6700.36,  at  7703  (196S).  For 
a  description  of  the  frustrations  faced  by  a  legal  services  attorney  see  McLaughlin,  The 
Legal  Services  Merry-Go-Round,  Juris  Doctor,  Feb.,  1971,  at   14. 

17.  See  text  accompanying  note  3  supra. 
IS.     See  note  12  supra. 
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public  corporation  independent  of  the  executive  branch  will  be  the  single 
most  important  factor  in  reducing,  although  by  no  means  ending,  political 
interference.^^  As  long  as  the  budget  for  legal  services  is  appropriated  by- 
Congress  the  program  will  be  accountable  to  Congress.  As  alternative 
sources  of  revenue  are  made  available  to  legal  services,  it  will  become 
less  dependent  on  federal  funding  with  its  concomitant  threat  of  political 
interference. 

C.     The  Private  Bar 

Effective  representation  for  the  thirty-three  million  poor  of  this  country 
will  become  a  reality  only  when  the  private  bar  shoulders  a  large  part  of 
this  responsibility.  One  method  of  stimulating  its  interest  in  representing 
the  poor  is  to  demonstrate  that  attorney's  fees  are  recoverable  in  many 
"poverty"  lawsuits.  If  attorney's  fees  are  recoverable  in  such  actions, 
these  suits  become,  in  effect,  contingent  fee  cases,  which  have  tradition- 
ally been  handled  by  the  private  bar.  The  recovery  of  counsel  fees  would 
thus  become  the  means  by  which  the  interest  of  the  private  bar  in  rep- 
resenting the  poor  could  be  stimulated.  Since  one  of  the  objectives  of 
legal  services  is  to  "find  the  most  effective  method  to  bring  the  aid  of 
the  law  and  the  assistance  of  lawyers  to  the  economically  disadvantaged 
people  of  this  nation, "-''  legal  services  would  seem  to  have  an  affirmative 
obligation  to  try  to  create  precedents  for  the  recovery  of  counsel  fees 
in  as  many  "poverty"  cases  as  possible. 

III.     Circumstances  in  Which  Counsel  Fees  Are 
Presently  Recoverable  by  Legal  Services  Attorneys 

A.    The  American  Ride  and  Its  Exceptions 

Traditionally,  American  courts  have  refused  to  award  reasonable  at- 
torney's fees  to  a  prevailing  party  in  a  civil  law  suit.^^  The  successful 
party,  whether  he  be  plaintiff  or  defendant,  is  thus  never  fully  compen- 
sated since  he  must  pay  his  counsel  fees  out  of  his  own  pocket.^^  Over 

19.  See  note  2  supra. 

20.  1  CCH  Pov.  L.  Rep.  !I  6700.10,  at  7701  (1968). 

21.  E.g.,  Simmons  v.  Friday,  190  F.2d  849,  851  (8th  Cir.  1951);  Standard  Accident  Ins. 
Co.  V.  HuU,  91  F.  Supp.  65,  66  (S.D.  Cal.  1950) ;  Martin  v.  The  Amiga  Mia,  80  F.  Supp. 
42,  50-51  (S.D.N.Y.  1948) ;  Miss  Susan,  Inc.  v.  Enterprise  &  Century  Undergarment  Co., 
270  App.  Div.  747,  750,  62  N.Y.S.2d  250,  253  (1st  Dep't  1946),  aff'd  mem.,  297  N.Y.  512, 
74  N.E.2d  461  (1947);  Grace  Harbor  Corp.  v.  Grace  Harbor  Ass'n,  130  N.Y.S.2d  592,  595 
(Sup.  Ct.  1954) ;  see  C.  McCorraick,  Damages  §  60  (1935)  [hereinafter  cited  as  McCormickl; 
cf.  Frommeyer  v.  L.  &  R.  Constr.  Co.,  261  F.2d  879,  881  (3d  Cir.  1958) ;  Security  Ins.  Co. 
V.  White,  236  F.2d  215,  220  (10th  Cir.  1956). 

22.  See  Ehrenzweig,  Reimbursement  of  Counsel  Fees  and  the  Great  Society,  54  Calif.  L. 
Rev.  792  (1966);  Kuenzel,  The  Attorney's  Fee:  Why  Not  a  Cost  of  Litigation?,  49  Iowa  L. 
Rev.  75,  85  (1963)  ;  Stoebuck,  Counsel  Fees  Included  in  Costs:  A  Logical  Development,  33 
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the  years,  however,  certain  well-defiPied  exceptions  have  been  engrafted 
upon  this  rule. 

1.     Statutes 

Statutes  which  award  counsel  fees  to  the  successful  litigant  basically 
fall  into  two  categories.  The  first  category  requires  the  award  of  attor- 
ney's fees  to  the  successful  litigant  in  every  case  in  which  he  has  been 
injured  by  a  violation  of  the  statute.'^  For  example,  the  Clayton  Act 
provides  that  "[a]ny  person  who  shall  be  injured  in  his  business  or  prop- 
erty by  reason  of  anything  forbidden  in  the  antitrust  laws  may  sue 
therefor  in  any  district  court  of  the  United  States  .  .  .  and  shall  recover 
threefold  the  damages  by  him  sustained,  and  the  cost  of  suit,  including  a 
reasonable  attorney's  fee.""^  Provisions  such  as  this  represent  two  sep- 
arate policy  decisions — the  award  of  attorney's  fees  to  successful  litigants 
encourages  the  enforcement  of  the  particular  statute  in  question  and  at 
the  same  time  places  the  cost  of  enforcement  on  those  who  violate  the 
statute. 

The  second  category  of  statutes  provides  that  attorney's  fees  may  be 
granted  to  the  successful  litigant  in  the  discretion  of  the  court.-^  In  ex- 
ercising this  discretion,  the  court  may  consider  whether  the  losing  party 
has  acted  in  bad  faith.-*'  Thus  the  Civil  Rights  Act  of  1964  includes  the 
following  section:  "In  any  action  commenced  pursuant  to  this  sub- 
chapter, the  court,  in  its  discretion,  may  allow  the  prevailing  party  .  .  . 
a  reasonable  attorney's  fee  as  part  of  the  costs."-'  Under  this  category 

U.  Colo.  L.  Rev.  202  (1965).  A  party  who  must  bear  the  costs  of  his  attorney  receives,  to 
that  extent,  no  remedy  for  his  injury.  See  Xote,  .Attorney's  Fees;  Where  Shall  the  Ultimate 
Burden  Lie?,  20  Vand.  L.  Rev.  1216  (1967).  One  court  conceded  that  statutory  costs  do 
not  fully  compensate  a  party  for  his  expenses,  but  stated  that  "it  has  been  the  public  policy 
of  this  State,  from  time  immemorial,  to  regard  them  as  adequate."  Manko  v.  City  of  Buf- 
falo, 271  .App.  Div.  286,  302,  65  N.Y.S.2d  128,  143  (4th  Dep't  1946),  aff'd  mem.,  296  N.Y. 
905,  72  N.E.2d  623   (1947). 

23.  See  statutes  collected  in  Comment,  The  Allocation  of  Attorney's  Fees  After  Mills  v. 
Electric  Auto-Lite  Co.,  38  U.  Chi.  L.  Rev.  316,  31S  nn.ll  &  12  (1971).  See  also  Consumer 
Credit  Protection  Act  §   130(a)(2),  15  U.S.C.  §   1640(a)(2)    (1970). 

24.  Clayton  Act  §  4,  IS  U.S.C.  §  15  (1970). 

25.  E.g.,  Agricultural  Fair  Practices  Act  of  1967  §  6,  7  U.S.C.  §§  2305(a)  &  (c)  (1970); 
Plant  Variety  Protection  .-^ct  §  125,  7  U.S.C.  §  2565  (1970)  ;  Securities  Act  of  1933  §  11(e), 
15  U.S.C.  §  77k(e)  (1970);  Trust  Indenture  Act  of  1939  §  323(a),  15  U.S.C.  §  77www(a) 
(1970);  Securities  Exchange  Act  of  1934  §  9(e),  15  U.S.C.  §  78i(e)  (1970);  N.Y.  Banking 
Law  §§  6022(8)(g),  6025(5)  (McKinney  1971);  N.Y.  Bus.  Corp.  Law  §  626(e)  (McKinney 
1963);  N.Y.  C.P.L.R.  §  8303(a)  (4)-(5)  (McKinney  Supp.  1971);  N.Y.  Ins.  Law  §  S9-a(4) 
(McKinney  1966). 

26.  See  Comment,  The  .Allocation  of  .Attorney's  Fees  After  Mills  v.  Electric  Auto-Lite  Co., 
38  U.  Chi.  L.  Rev.  316,  318  (1971). 

27.  42  U.S.C.  §  2000a-3(b)  (1970);  see  NewTiian  v.  Piggie  Park  Enterprises,  Inc.,  390 
U.S.  400  (1968)    (l)er  curiam).  See  also  42  U.S.C.  §  2000e-5(k)    (1970). 


1499 


1972]  RECOVERY  OF  ATTORNEY'S  FEES  767 

of  statutes,  the  recovery  of  counsel  fees  not  only  encourages  enforcement 
and  shifts  the  costs  of  that  enforcement  but  also  punishes  the  bad  faith 
of  the  losing  party. 

2.     Private  Law  Enforcement 

Even  in  the  absence  of  statutory  authority,  recent  federal  cases  seem 
to  be  developing  another  exception  to  the  traditional  rule.-®  Attorney's 
fees  should  be  awarded  to  the  successful  litigant  in  those  situations  where 
society  wishes  to  encourage  private  lawsuits  as  a  method  of  law  enforce- 
ment.^'' Thus,  in  Mills  v.  Electric  Auto-Lite  Co.,^^  the  Supreme  Court 
while  recognizing  the  general  American  rule,  stated  that  "both  the  courts 
and  Congress  have  developed  exceptions  to  this  rule  for  situations  in 
which  overriding  considerations  indicate  the  need  for  such  a  recovery."^^ 
The  award  of  attorney's  fees,  therefore,  was  held  to  provide  "an  impor- 
tant means  of  enforcement  of  the  proxy  statute."^"  Here  again,  the  op- 
portunity to  recover  legal  fees  acts  as  an  incentive  to  private  litigation 
and,  more  importantly,  shifts  the  cost  of  law  enforcement  to  the  violators 
themselves.  It  has  thus  been  suggested  that  courts  should  award  attor- 
ney's fees  to  successful  litigants  in  environmental  actions  to  encourage 
such  private  policing  suits.^^  This  transfer  of  the  burden  of  legal  fees 
might  make  "for  a  world  of  viable  civil  rights,  more  consumer  protec- 
tion, and  less  air  pollution."^* 

3.     Groundless  or  Vexatious  Suits 

Another  widely  recognized  exception  to  the  general  rule  permits  a 
party  to  recover  attorney's  fees  when  his  adversary  has  engaged  in  un- 
usual misconduct   or   harassment,    such    as   instituting   a    frivolous    or 


28.  E.g.,  Mills  V.  Electric  Auto-Lite  Co.,  396  U.S.  375  (1970);  Knight  v.  Auciello,  No. 
71-1108  (1st  Cir.,  Jan.  17,  1972);  Lee  v.  Southern  Home  Sites  Corp.,  444  F.2d  143  (Sth 
Cir.  1971),  noted  in  40  Fordham  L.  Rev.  714  (1972).  See  generally  Newman  v.  Piggie  Park 
Enterprises,  Inc.,  390  U.S.  400  (1968)   (per  curiam). 

29.  In  Newman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400  (1968)  (per  curiam),  the 
Supreme  Court  emphasized  that  when  a  plaintiff  brings  an  action  under  the  Civil  Rights 
Act  of  1964  and  obtains  an  injunction  "he  does  so  not  for  himself  alone  but  also  as  a  'private 
attorney  general,'  vindicating  a  policy  that  Congress  considered  of  the  highest  priority." 
Id.  at  402  (footnote  omitted).  See  also  Knight  v.  Auciello,  453  F.2d  852  (1st  Cir.  1972); 
Lee  V.  Southern  Home  Sites  Corp.,  444  F.2d  143,  148  (Sth  Cir.  1971). 

30.  396  U.S.  375   (1970). 

31.  Id.  at  391-92  (footnote  omitted). 

32.  Id.  at  396  (footnote  omitted). 

33.  Sue  Comment,  The  Allocation  of  Attorney's  Fees  After  Mills  v.  Electric  .\uto-Lite 
Co.,  38  U.  Chi.  L.  Rev.  316,  329-30  (1971). 

34.  Id.  at  329  (footnote  omitted). 
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groundless  lawsuit.^''  In  a  number  of  recent  cases  involving  desegrega- 
tion, counsel  fees  were  awarded  when,  in  the  opinion  of  the  court,  the 
evasion,  delay,  or  obstinate  conduct  of  a  party  to  the  litigation  justified 
the  awards.^''  In  these  cases  the  courts  seem  to  have  shifted  the  burden 
of  counsel  fees  primarily  to  punish  the  bad  faith  of  the  losing  party  to 
the  litigation. 

4.     Prior  Litigation 

Courts  may  sometimes  award  a  party  attorney's  fees  incurred  in  a 
prior  litigation  with  a  third  party .^'  For  example,  if  A  becomes  involved 
in  a  lawsuit  with  C  because  of  5's  wrongful  conduct,  A  may  thereafter 
sue  5  in  a  separate  action,  and  recover  /I's  attorney's  fees  expended  in 
the  first  action.  A,  however,  may  not  recover  from  B  the  cost  of  attor- 
ney's fees  expended  in  the  second  suit.  If  a  grantee  of  land  who  has  been 
conveyed  the  land  with  covenants  of  title  is  sued  by  a  person  having  an 
adverse  interest  in  the  land,  the  grantee  may  sue  the  grantor  who  has 
covenanted  against  the  existence  of  such  fiaws  in  the  title  and  recover 
damages  for  the  defect  in  title  as  well  as  his  counsel  fees  incurred  in 
litigating  the  question  of  title  in  the  first  suit.^^  A  variant  of  this  excep- 
tion would  allow  i4,  in  a  separate  suit,  to  recover  from  B  attorney's  fees 
expended  in  defending  a  prior  suit  brought  maliciously  either  by  B  or 
through  5's  action.^'^  As  in  the  case  of  the  exception  for  groundless  or 
vexatious  suits,  the  underlying  reason  for  this  exception  is  again  to 
penalize  the  wrongdoer  for  his  misconduct. 

5.     Equitable  Fund  Doctrine 

It  has  been  the  rule  in  the  United  States  for  some  time  that  when  a 
party  produces,  protects,  or  increases  a  fund  in  which  others  will  share, 

35.  E.g.,  Sprague  v.  Ticonic  Nat'l  Bank,  .^07  U.S.  161,  164,  166  (1939)  ;  Swan  Carburetor 
Co.  V.  Chrj'sler  Corp.,  149  F.2d  476,  478  (6th  Cir.  194S) ;  Carter  Prods  ,  Inc.  v.  Colgate- 
Palmolive  Co.,  214  F.  Supp.  383,  414  (D.  Md.  1963).  Equity  will  award  counsel  fees  as 
costs  when  a  case  is  presented  in  which  "the  main  ground  of  the  suit  is  false,  unjust, 
vexatious,  wanton,  or  oppressive  .  .  .  ."  Guardian  Trust  Co.  v.  Kansas  City  S.  Ry.,  28  F.2d 
233,  241  (8th  Cir.  1928),  rev'd  for  misapplication  of  principle,  281  U.S.  1   (1930). 

36.  E.g.,  Hill  V.  Franklin  County  Bd.  of  Educ,  390  F.2d  583,  585  (6th  Cir.  1968) ;  Bell 
V.  School  Bd.,  321  F.2d  494,  500  (4th  Cir.  1963). 

37.  E.g.,  Safway  Rental  &  Sales  Co.  v.  .\lbina  Engine  &  Mach.  Works,  Inc.,  343  F.2d 
129,  133-35  (10th  Cir.  1965);  Artvale,  Inc.  v.  Rugby  Fabrics  Corp.,  232  F.  Supp.  814,  826 
(S.D.N .Y.  1964),  aff'd,  363  F.2d  1002  (2d  Cir.  1966);  Seaboard  Sur.  Co.  v.  Pemiacrctc 
Constr.  Corp.,  130  F.  Supp.  184,  187  (E.D.  Pa.  1954),  aff'd  as  modified,  221  F.2d  366  (3d 
Cir.  1955)  ;  Rittcr  v.  Ritter,  381  111.  549,  554-55,  46  N.E.2d  41,  44  (1943) ;  see  5  A.  Corbin, 
Contracts  §  1037,  at  225-26  (1964);  Restatement  of  Torts  §  914  (1939). 

38.  McCormick  §  68. 

39.  Id.  §  67. 
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equity  will  award  the  party  the  cost  of  his  counsel  fees  out  of  that  fund/^ 
In  shareholder  derivative  actions,  for  instance,  a  plaintiff  who  success- 
fully produces  a  fund  for  the  benefit  of  the  corporation  or  the  share- 
holders is  entitled  to  have  his  legal  fees  paid  out  of  the  fund  produced." 
Recent  cases  have  extended  this  doctrine  to  allow  the  recovery  of  attor- 
ney's fees  in  cases  in  which  no  fund  or  direct  pecuniary  benefit  was 
produced.'*^  Attorney's  fees  may  thus  be  recovered  if  some  form  of  sub- 
stantial benefit  is  produced  even  though  that  benefit  is  of  a  non-pecuniary 
nature.^^ 

6.     Contracts 

The  question  whether,  and  to  what  extent,  a  party  may  be  obligated 
to  pay  the  counsel  fees  of  another  may  be  resolved  by  contract  before 
any  dispute  arises/^  Thus,  a  landlord  may  place  in  a  lease  a  provision 

40.  Trustees  v.  Greenough,  105  U.S.  527,  532-33  (1881);  Ojcda  v.  Hackney,  452  F.2d 
947,  948  (Sth  Cir.  1972)  (per  curiam);  Doherty  v.  Brcss,  262  F.2d  20,  22  (D.C.  Cir.  1958), 
cert,  denied,  3S9  U.S.  934  (1959);  Filipowicz  v.  Rothcnsics,  43  F.  Supp.  619,  624  (E.D.  Pa. 
1942);  State  Life  Ins.  Co.  v.  Board  of  Educ,  401  111.  252,  258-59,  81  N.E.2d  877,  880-81 
(1948)  (per  curiam);  Janovsky  v.  American  Motorists  Ins.  Co.,  11  N.J.  1.  7,  93  .A. 2d  1,  4 
(1952);  Nance  v.  Town  of  Oyster  Bay,  54  Misc.  2d  274,  276,  282  N,Y.S.2d  324,  326  (Sup. 
Ct.  1967),  aff'd  mem.,  30  App.  Div.  2d  918,  293  N.Y.S.2d  704  (2d  Dep't  1968);  Southern 
Ry.  V.  Peck,  178  Misc.  638,  640,  34  N.Y.S.2d  370,  372  (Sup.  Ct.  1942).  In  Triplctt  v.  Cobb, 
331  F.  Supp.  652  (N.D.  Miss.  1971)  (mem.),  the  court  denied  recovery  of  attorney's  fees, 
even  though  a  fund  was  produced,  on  the  ground  that  the  state  officials'  conduct  did  not 
justify  the  allowance.  Id.  at  661. 

41.  See,  e.g..  Green  v.  Tran.sitron  Eiec.  Corp.,  326  F.2d  492,  496-97  (1st  Cir.  1964); 
Angoff  V.  Goldiine,  270  F.2d  185,  186  (1st  Cir.  1959);  Gicsccke  v.  Pittsburgh  Hotels,  Inc., 
180  F.2d  65,  66-67  (3d  Cir.  1950)  ;  Wolfcs  v.  Paragon  Refining  Co.,  74  F.2d  193,  199  (6th 
Cir.  1934)  ;  Hutchinson  Box  Bd.  &  Paper  Co.  v.  Van  Horn,  299  F.  424,  430  (Sth  Cir.  1924)  ; 
McCourt  V.  Singers-Bigger,  145  F.  103,  113-14  (8th  Cir.  1906);  Perlcman  v.  Fcldmann,  160 
F.  Supp.  310  (D.  Conn.  1958);  Evans  v.  Diamond  Alkali  Co.,  315  Pa.  335,  337-38,  172  A. 
678,  679  (1934).  See  also  Hornstcin,  Legal  Therapeutics:  The  "Salvage"  Factor  in  Counsel 
Fee  Awards,  69  Harv.  L.  Rev.  658  (1956);  Hornstein,  The  Counsel  Fee  in  Stockholder's 
Derivative  Suits,  39  Colum.  L.  Rev.  784,  788  (1939). 

42.  See,  e.g.,  Kahan  v.  Rosenstiel,  424  F.2d  161,  168  (3d  Cir.),  cert,  denied,  39S  U.S. 
950  (1970);  Schechtman  v.  Wolfson,  244  F.2d  537,  540  (2d  Cir.  1957);  Globus,  Inc.  v. 
Jaroff,  279  F.  Supp.  807,  809  (S.D.N.Y.  1968);  Bosch  v.  Meeker  Coop.  Light  &  Power 
Ass'n,  257  Minn.  362,  101  N.W.2d  423  (1960);  W.  Fletcher,  Private  Corporations  §  6045 
(perm.  ed.  rev.  repl.  1970).  See  also  Nelson  v.  Johnson,  212  F.  Supp.  233,  298-99  (D.  Minn.), 
aff'd,  325  F.2d  646  (Sth  Cir.  1963)    (doctrine  applied  in  suit  involving  union). 

43.  Schechtman  v.  Wolfson,  244  F.2d  537,  540  (2d  Cir.  1957);  Bosch  v.  Meeker  Coop. 
Light  &  Power  Ass'n,  257  Minn.  362,  101  N.W.2d  423   (1960). 

44.  See,  e.g.,  Standard  Oil  Co.  v.  United  States,  59  F.  Supp.  100,  105  (S.D.  Cal.  1945), 
aff'd,  156  F.2d  312  (9th  Cir.  1946);  Davis  Acoustical  Corp.  v.  Hanover  Ins.  Co.,  22  App. 
Div.  2d  843,  254  N.Y.S.2d  14,  16  (3d  Dep't  1964)  (mem.) ;  Singer  v.  Gerard  Y.  Korda  & 
Co.,  41  Misc.  2d  785,  786,  246  N.Y.S.2d  427,  429  (Sup.  Ct.  1963) ;  McCormick  §  69. 
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permitting  him  to  recover  attorney's  fees  incurred  as  a  result  of  the 
tenant's  failure  to  perform  any  covenant  in  the  lease/^  Courts,  however, 
may  refuse  to  enforce  such  contractual  provisions  when  their  enforce- 
ment would  violate  public  policy,**^ 

7.     Actions  for  Divorce  or  Separation 

Counsel  fees  are  generally  awarded  to  the  wife  in  matrimonial  ac- 
tions.*^ The  theory  underlying  this  exception  to  the  general  rule  is  that  a 
husband  is  duty  bound  to  furnish  his  wife  with  necessaries  and  since 
legal  services  are  necessaries  the  husband  must  bear  this  expense.^® 

B.     The  Recovery  of  Counsel  Fees  by  Legal  Services 

Before  considering  how  these  exceptions  would  allow  legal  services 
attorneys  to  recover  reasonable  counsel  fees,  some  objections  to  permit- 
ting recovery  by  legal  services  under  any  circumstances  must  be  an- 
swered. First,  since  those  represented  by  legal  services  do  not  pay  for 
legal  representation  it  could  be  argued  that  the  award  of  such  fees  in  these 
cases  would  be  improper.  This  argument  assumes  that  when  attorney's 
fees  are  awarded  under  the  exceptions  mentioned  above,  the  reason  for 
the  award  is  solely  to  compensate  the  successful  party.  A  study  of  the 
policy  reasons  behind  the  exceptions  does  not  support  this  assumption. 
As  has  been  demonstrated,  attorney's  fees  are  recoverable  more  often 
than  not  primarily  to  penalize  the  misconduct  of  a  party,  to  encourage 
the  enforcement  of  certain  types  of  legislation,  or  to  shift  the  cost  of 
statutory  enforcement.  Obviously  a  person  who  does  not  pay  for  an 
attorney  should  not  recover  attorney's  fees.  When  the  person  is  rep- 
resented by  legal  services,  any  award  of  counsel  fees  should  be  paid 
directly  to  legal  services  itself.  Indeed,  one  court  has  ruled  that  in  the 
absence  of  proof  that  counsel  fees  will  actually  reach  the  legal  services 
lawyer,  the  award  should  be  denied.*^ 

45.  See,  e.g.,  Deary  v.  Keith  (N.Y.  Civ.  Ct.  1971),  in  166  N.Y.L.J.,  Oct.  26,  1971,  at 
20,  col.  8;  Seventy-Second  St.  Properties  Inc.  v.  Woods,  324  N.Y.S.2d  339  (N.Y.  Civ.  Ct. 
1971) ;  cf.  Edot  Realty  Co.  v.  Lcvinson,  54  Misc.  2d  673,  283  N.Y.S.2d  232  (N.Y.  Civ.  Ct. 
1967). 

46.  See  Edot  Realty  Co.  v.  Levinson,  54  Misc.  2d  673,  283  N.Y.S.2d  232  (N.Y.  Civ.  Ct. 
1967);  cf.  Henningsen  v.  Bloomfield  Motors,  Inc.,  32  N.J.  358,  161  A.2d  69  (1960);  Kessler, 
Contracts  of  Adhesion — Some  Thoughts  About  Freedom  of  Contract,  43  Colum.  L.  Rev.  629 
(1943).  See  also  N.Y.  Pers.  Prop.  Law  §  402(6-a)   (McKinney  Supp.  1971). 

47.  H.  Clark,  Domestic  Relations  §  14.2,  at  428  (1968);  McCormick  §  64.  States  may 
provide  a  recovery  to  either  spouse  under  certain  conditions.  See  Stoebuck,  supra  note  22, 
at  208. 

48.  H.  Clark,  supra  note  47,  §  14.2,  at  428-29.  An  award  of  counsel  fees,  however,  will  be 
denied  if  the  wife  is  suing  or  defending  in  bad  faith  or  without  probable  cause. 

49.  \Vhite  v.  King,  319  F.  Supp.  122,  127  (E.D.  La.  1970)  (plaintiffs  sued  successfully  to 
overturn  a  union's  dues  increase  alleged  to  violate  the  Labor-Management  Reporting  and 
Disclosure  Act). 
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Second,  since  legal  services  is  a  government  funded  program,  some 
might  contend  that  it  should  not  be  permitted  to  recover  attorney's  fees.^*^ 
Legal  services  was  established  to  provide  free  legal  representation  for 
the  poor  and  obviously  may  not  charge  its  clients  a  fee  or  keep  any  part 
of  the  recovery.  Similarly,  legal  services  attorneys  are  generally  forbid- 
den to  take  fee-generating  cases^^  because  private  attorneys  will  presum- 
ably handle  them  on  a  contingent  fee  basis.  The  objective  of  the  legal 
services  program  is  to  take  those  cases  in  which  the  anticipated  recovery 
would  not  attract  a  private  attorney,  such  as  various  types  of  housing 
matters,  administrative  agency  hearings,  or  constitutional  challenges  to 
legislation  or  administrative  regulations.  But  assuming  that  a  case  falls 
properly  within  the  guidelines  for  legal  services,  there  is  no  OEO  policy 
barring  the  recovery  of  legal  fees  from  the  losing  party  to  the  litigation''"'' 

so.  This  may  be  the  position  taken  in  Gaddis  v.  Wyman,  336  F.  Supp.  1225  (S.D.N.Y. 
1972)  (mem.).  In  a  ci\-il  contempt  proceeding  against  New  York  State  welfare  officials 
brought  by  an  OEO  funded  legal  aid  office,  the  court  observed  that  the  welfare  officials 
could  not  deny  public  assistance  to  otherwise  elifiiblc  applicants  in  anticipation  of  a  new 
residency  requirement  passed  by  the  state  legislature  where  the  officials  had  been  enjoined 
from  denying  public  assistance  on  the  ground  that  the  applicant  had  failed  to  meet  the 
prior  residency  requirement.  Id.  at  4.  The  court  added  that  it  was  denying  attorney's 
fees  to  the  OEO  funded  legal  aid  office  which  commenced  the  action  because  the  denial  of 
public  assistance  by  the  officials  was  due  to  bureaucratic  anticipation  of  new  legislation  and 
not  to  willfull  disobedience  of  the  injunction.  Id.  at  S.  Similarly,  the  court  held  there  was 
no  statutory  basis  for  awarding  attorney's  fees.  Id.  The  court  did  observe,  however,  that 
the  OEO  funded  attorneys  did  not  expend  any  of  their  own  private  funds,  presumably 
meaning  that  attorney's  fees  cannot  be  granted  when  the  lawyers  expend  public  rather  than 
private  funds  on  a  case.  Id. 

51.  Guidehnes  for  Legal  Services  Programs,  in  1  CCH  Pov.  L.  Rep.  H  6700.35,  at  7703 
(1968). 

52.  The  New  York  court  rules  of  the  Appellate  Division,  First  Department,  state:  "Ex- 
cept as  may  be  specifically  provided  in  the  order  of  the  Appellate  Division,  no  corporation, 
association  or  organization  [which  terms  include  local  legal  services  corporations]  shall  itself 
receive  or  participate  in  any  fee  or  compensation  paid  by  or  on  behalf  of  a  client  for  the 
rendition  of  legal  services  .  .  .  ."  Rules  of  Practice  of  the  Appellate  Division,  First  Depart- 
ment, 22  N.Y.  Codes,  Rules  &  Regs.  §  608.7(f)  (1970).  This  prohibition  refers  to  fees  paid 
by  a  client  or  on  behalf  of  a  client  by  someone  eke.  It  does  not  refer  to  court  awarded 
fees  paid  by  the  opposing  party  in  the  litigation. 

Individual  Appellate  Division  orders  approving  the  creation  of  local  legal  services  corpo- 
rations may  contain  provisions  relating  to  this  problem.  The  order  approving  tbe  creation 
of  Bronx  Legal  Services  Corporation  B  states:  "neither  the  Corporation  nor  any  of  its  em- 
ployees shall  receive  or  retain  any  remuneration,  lawyers'  fees  or  contingent  fees  for  ser- 
vices .  .  .  ."  Order  on  Motion  Approving  Incorporation  of  Bronx  Legal  Serv.  Corp.  B,  In 
re  Judd  at  7  (App.  Div.,  1st  Dep't,  Oct.  10,  1967).  This  language  again  seems  to  refer  to 
fees  paid  by  the  client  for  services  rendered.  In  those  instances  when  attorney's  fees  are 
recoverable  from  the  losing  party,  the  recovery  is  not  so  much  a  fee  for  services  rendered 
by  the  law>-er  as  a  punishment  for  the  losing  party. 

In  this  connection,  the  National  Consumer  Act  provides  that  in  an  action  to  enforce  a 
consumer's  remedy  where  "the  consumer  is  represented  by  a  non-profit  organization   [such 
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— in  fact  there  seem  to  be  strong  reasons  to  encourage  the  recovery.  In 
those  circumstances  ^vhere  the  award  of  attorney's  fees  is  to  penalize 
misconduct,  the  losing  party  should  not  benefit  because  a  legal  services 
attorney  represents  the  successful  litigant.  Similarly,  in  those  cases  where 
the  award  of  attorney's  fees  acts  to  switch  tlie  cost  of  policy  enforcement 
to  those  who  violate  the  policy,  there  is  no  reason  to  deny  the  award  of 
counsel  fees  to  legal  services.  On  the  contrary,  in  both  situations,  not  to 
award  attorney's  fees  to  legal  services  would  militate  against  public 
policy. 

Assuming  then  that  there  is  no  bar  to  awarding  attorney's  fees  to  legal 
services  lawj^ers,  in  what  circumstances  should  they  be  awarded ?^^ 

1.     Statutes 

Although  there  are  many  federal  and  state  statutes  which  permit  the 
court  to  award  counsel  fees,^'*  the  majority  of  these  statutes  would  not 
concern  the  average  legal  services  attorney.  Illustrative  federal  and  New 
York  State  statutes  that  would  concern  the  legal  services  attorney  are  set 
forth  below.^^ 

as  legal  services]  the  orpanization  shall  be  awarded  a  service  fee,  in  lieu  of  attorney's  fees, 
equal  to  the  amount  of  fees  a  private  attorney  would  be  awarded  for  the  same  services." 
National  Consumer  Act  §  5.307(1)   (First  Final  Draft  1970);  see  id.  Comment  1. 

53.  Although  in  the  ordinary  case  the  recovery  of  reasonable  counsel  fees  will  be  sought 
from  a  private  party,  an  additional  problem  may  be  raised  if  the  recovery  of  counsel  fees 
is  sought  in  a  suit  where  a  governmental  agency  is  a  party.  Should  a  governmental  agency 
be  penalized  for  misconduct  by  having  its  funds  reduced?  This  complex  topic  is  not  treated 
specifically  in  this  article.  In  attempting  to  recover  counsel  fees  from  a  governmental  agency, 
however,  this  problem  will  have  to  be  faced.  In  Gaddis  v.  Wyman,  336  F.  Supp.  1225 
(S.D.N.Y.  1972)  (mem.),  the  court  avoided  this  problem  in  a  suit  against  state  welfare 
officials  by  denying  the  recovery  of  attorney's  fees  on  other  grounds. 

54.  See  notes  23  &  25  supra. 

55.  The  GEO  Guidelines  provide  that  legal  services  programs  "should  not  provide  free 
legal  advice  in  fee-generating  cases,  such  as  .  .  .  cases  in  which  a  fee  provided  by  statute 
or  administrative  rule  is  sufficient  to  retain  an  attorney."  1  CCH  Pov.  L.  Rep.  f  6700.35,  at 
7703  (1968).  Thus  in  certain  of  the  situations  cited  in  the  succeeding  text,  many  cases 
should  properly  be  referred  to  private  attorneys.  Even  though  a  statutory  fee  is  provided, 
however,  private  attorneys  may  still  refuse  to  take  a  case  because  of  its  complexity  or  for 
other  reasons.  In  these  instances  legal  services  attorneys  should  handle  them  and  the  Guide- 
lines so  allow.  "If  the  fee  is  not  sufficient  to  attract  a  private  lawyer,  the  client  may  be 
eligible  for  the  assistance  of  the  OEO-fundcd  program."  Id. 

As  a  matter  of  practice,  legal  services  attorneys  in  New  York  City  generally  refer  to 
private  counsel  certain  landlord  and  tenant  cases  where  a  statutory  fee  is  provided.  Provi- 
sions of  the  Administrative  Code  of  the  City  of  New  York  permit  the  recovery  of  reason- 
able attorney's  fees  if  a  tenant  is  unlawfully  removed  by  a  landlord  from  any  rent  controlled 
housing  accommodation  or  if  a  landlord  charges  more  than  the  maximum  rent  permitted 
under  rent  control  regulations.  New  York,  N.Y.  Admin.  Code  §  Y51-11.0(d)  (2)-(3)  (1971); 
see  N.Y.  Real  Prop.  Law  §  234  (McKinncy  Supp.  1971). 
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a.     Civil  Rights  Acts  oj  1S66  and  1964 

In  Lee  v.  Southerji  Home  Sites  Corp.^^  the  defendant  refused  to  sell 
property  to  plaintiff  Lee  because  he  was  a  Negro.  Lee  brought  a  class 
action  against  the  defendant  under  a  provision  of  the  Civil  Rights  Act  of 
1866  which  forbids  discrimination  in  the  sale  of  housing  and  real  prop- 
erty.^^  After  enjoining  future  discrimination  and  ordering  the  defendant 
to  sell  Lee  the  property,  the  district  court  denied  plaintiff's  motion  for  an 
award  of  attorney's  fees.  On  appeal  the  Fifth  Circuit,  although  otherwise 
affirming  tlie  decision,  remanded  the  case  to  the  district  court  to  make 
findings  of  fact  on  the  issue  of  attorney's  fees.  The  court  stated  that 
federal  courts  "have  a  duty  to  fashion  an  effective  remedy  to  carry  out 
the  purpose  of  the  statute. "^^  One  part  of  that  remedy  is  the  award  of 
counsel  fees. 

Apart  from  its  use  in  discrimination  cases,  one  provision  of  the  Civil 
Rights  Act  of  1866  has  important  application  in  cases  involving  "sewer 
service"  where  default  judgments  have  been  based  on  fraudulent  service 
of  process. ^^  In  a  recent  New  York  case'^'^  the  court,  in  denying  a  motion 
to  dismiss,  upheld  a  counterclaim  for  damages  brought  under  section 
1983*^  against  a  process  server,  his  employer,  and  the  opposing  party, 
on  the  theory  that  sewer  service  constitutes  a  deprivation  of  a  right 
secured  by  the  Constitution.  Since  courts  have  previously  awarded  at- 
torney's fees  under  this  section,®^  the  legal  services  attorney  should  re- 
quest reasonable  attorney's  fees  as  part  of  the  damages  sought. 

56.  444  F.2d  143  (Sth  Cir.  1971),  noted  in  40  Fordham  L.  Rev.  714  (1972). 

57.  42  U.S.C.  §  1982  (1970).  Section  19S2  provides:  "All  citizens  of  the  United  States 
shall  have  the  same  right,  in  every  State  and  Territory,  as  is  enjoyed  by  white  citizens 
thereof  to  inherit,  purchase,  lease,  sell,  hold,  and  convey  real  and  personal  property."  Id. 
The  Supreme  Court  has  held  that  section  1982  bars  private  racial  discrimination.  Jones  v. 
Afred  H.  Mayer  Co.,  392  U.S.  409  (1968),  noted  in  37  Fordham  L.  Rev.  277  (1968). 

58.  444  F.2d  at  144. 

59.  For  illuminating  discussions  of  the  prevalenc>'  of  "sewer  service"  see  Schwart2,  Pov- 
erty Law,  167  N.Y.LJ.,  Feb.  25,  1972,  at  1  col.  1;  N.Y.  Times  Oct.  14,  1969  at  60,  col.  1. 
See  also  Central  Budget  Corp.  v.  Knox,  62  Misc.  2d  66,  307  N.Y.S.2d  936  (Civ.  Ct.  1969). 

60.  Judo,  Inc.  V.  Feet,  68  Misc.  2d  281,  326  N.Y.S.2d  441  (Civ.  Ct.  1971). 

61.  "Every  person  who,  under  color  of  any  statute,  ordinance,  regulation,  custom,  or 
usage,  of  any  State  or  Territory,  subjects,  or  causes  to  be  subjected,  any  citizen  of  the  United 
States  or  other  person  within  the  jurisdiction  thereof  to  the  deprivation  of  any  rights, 
privileges,  or  immunities  secured  by  the  Constitution  and  laws,  shall  be  liable  to  the  party 
injured  in  any  action  at  law,  suit  in  equity,  or  other  proper  proceeding  for  redress."  42 
U.S.C.  §  1983   (1970). 

62.  E.g.,  Dyer  v.  Love,  307  F.  Supp.  974  (N.D.  Miss.  1969).  In  Lee  v.  Southern  Home 
Sites  Corp.,  444  F.2d  143  (Sth  Cir.  1971),  the  court  observed  that  the  award  of  attorney's 
fees  was  part  of  an  effective  remedy  to  carry  out  the  purposes  of  section  1982.  Id.  at  144. 
Similar  arguments  can  be  made  for  section  1983,  particularly  when  the  acts  complained  of 
are  clearly  unconscionable  as  in  the  case  of  sewer  service. 
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The  Civil  Rights  Act  of  1964  prohibits  discrimination  in  places  of 
public  accommodation  and  discrimination  in  hiring.  In  suits  brought  to 
enforce  these  provisions,  the  Act  specifically  provides  that  counsel  fees 
may  be  awarded  to  the  successful  litigant  in  the  discretion  of  the  court.^^ 
Thus,  in  appropriate  cases  brought  under  either  of  these  Civil  Rights 
Acts,  legal  services  attorneys  should  request  counsel  fees  on  the  theory 
that  the  effective  enforcement  of  these  Acts  mandates  the  award  of  such 
fees. 

b.     Consumer  Credit  Protection  Act 

In  connection  with  any  consumer  credit  transaction,  any  creditor  who 
fails  to  disclose  to  any  person  any  information  required  under  the  Con- 
sumer Credit  Protection  Act'^*  (such  as  the  finance  charge  expressed  as 
an  annual  percentage  rate)^^  is  liable  to  that  person  for  twice  the  amount 
of  the  finance  charge  (subject  to  a  minimum  of  $100  and  a  maximum  of 
of  $1000)  and,  in  the  case  of  a  successful  action  to  enforce  these  provi- 
sions, the  costs  of  the  action  together  with  reasonable  attorney's  fees 
as  determined  by  the  court. *'°  A  legal  services  attorney  may  find  violations 
of  the  Consumer  Credit  Protection  Act  in  various  credit  transaction 
situations  in  which  he  might  be  allowed  to  recover  counsel  fees  from 
the  other  side. 

c.     Section  234  oj  the  New  York  Real  Property  Law 

Section  234  of  the  New  York  Real  Property  Law  provides  that  when- 
ever a  lease  of  residential  property  shall  provide  that  the  landlord  may 
recover  attorney's  fees  incurred  as  a  result  of  the  failure  of  the  tenant  to 
perform  any  covenant  contained  in  the  lease,  there  shall  be  implied 
in  the  lease  a  reciprocal  covenant  by  the  landlord  to  pay  the  tenant's 
reasonable  attorney's  fees  incurred  as  a  result  of  the  failure  of  the  land- 
lord to  perform  any  covenant  in  the  lease  or  in  the  successful  defense  of 
any  action  or  summary  proceeding  commenced  by  the  landlord  against 
the  tenant  arising  out  of  the  lease.^"  Since  clauses  allowing  the  landlord 
to  recover  counsel  fees  are  common  in  many  form  leases,  section  234  may 

63.  42  U.S.C.  §§  2000a-3(b)  &  2000e-S(k)  (1970);  The  Supreme  Court  has  held  that 
counsel  fees  should  be  awarded  to  one  who  obtains  an  injunction  under  §  2000a-3(b)  "un- 
less special  circumstances  would  render  such  an  award  unjust."  Newman  v.  Piggie  Park 
Enterprises,  Inc.,  390  U.S.  400,  402   (1968)    (per  curiam). 

64.  15  U.S.C.  §§  1601-81t  (1970). 

65.  Id.  §  1639(a)(5). 

66.  Id.  §  1640(a)  (l)-(2).  For  a  holding  awarding  the  recovery  of  substantial  fees  under 
this  section  see  Ratner  v.  Chemical  Bank,  N.Y.  Trust  Co.,  Civ.  No.  69-4195  (S.D.N.Y., 
Feb.  14,  1972). 

67.  N.Y.  Real  Prop.  Law  §  234  (McKinney  Supp.  1971).  The  statute  provides  that 
any  waiver  of  this  protection  violates  public  policy.  Id. 
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have  application  in  many  landlord  and  tenant  cases  involving  a  lease  of 
residential  property. 

The  section  may  also  have  application  in  situations  where  the  lease 
has  expired  and  a  statutory  tenancy*^®  has  been  created  under  rent  con- 
trol laws.  In  Deary  v.  Kcitlf'^  the  lease,  which  contained  an  obligation 
by  the  tenant  to  pay  the  landlord's  attorney's  fees  in  various  situations, 
had  expired  in  1961.  The  tenant  continued  to  live  in  the  premises, 
thereby  creating  a  statutory  tenancy.  In  1971  the  landlord  instituted  an 
unsuccessful  summary  proceeding  to  oust  the  tenant.  In  ruling  that  the 
tenant  could  recover  attorney's  fees  spent  in  defending  the  summary 
proceeding,  the  court  found:  (1)  that  the  lease  provision  obligating  the 
tenant  to  pay  landlord's  fees  carried  over  into  the  statutory  tenancy;  (2) 
that  the  passage  of  section  234  of  the  Real  Property  Law  in  1966  trans- 
formed the  tenant's  obligation  to  pay  the  landlord's  counsel  fees  into  a 
mutual  obligation;  and  (3)  that  while  section  234  could  not  apply  to 
suits  brought  prior  to  1966,  it  clearly  applied  to  the  suit  brought  by  the 
landlord  in  1971.''^ 

d.     Section  8303  of  the  New  York  Civil  Practice  Law  and  Rules 

Section  8303(a)(2)  of  the  New  York  Civil  Practice  Law  and  Rules 
provides  that  the  court  may  award  "to  any  party  to  a  difficult  or  extra- 
ordinary case,  where  a  defense  has  been  interposed,  a  sum  not  exceeding 
five  percent  of  the  sum  recovered  or  claimed,  .  .  .  and  not  exceeding  the 
sum  of  three  thousand  dollars  .  . .  ."^^  Although  the  section  does  not  specif- 
ically refer  to  attorney's  fees,  it  seems  that  the  award  of  an  additional 
five  percent  of  the  sum  recovered  is  in  fact  such  an  award.  The  five 
percent  is  only  permitted  in  difficult  or  extraordinary  cases,  presumably 
where  legal  fees  would  be  disproportionately  high.  The  uses  of  this  sec- 
tion are  protean,  although  it  should  be  noted  that  the  New  York  courts 
have  not  given  the  section  an  expansive  reading.'^^  In  particularly  com- 
plex cases  or  in  cases  where  the  issues  are  unusual,  legal  services  at- 
torneys in  New  York  should  request  the  recovery  of  legal  fees."^ 

68.  See  Stem  v.  Equitable  Trust  Co.,  238  N.Y.  267,  144  N.E.  578  (1924).  See  also  2 
J.  Rasch,  The  New  York  Law  of  Landlord  and  Tenant  §  1067  (1950) ;  33  N.Y.  Jur.  Land- 
lord and  Tenant  §  55  (1964). 

69.  (N.Y.  Civ.  Ct.  1971),  in  166  N.Y.L.J.,  Oct.  26,  1971,  at  20,  col.  8. 

70.  Id.  at  20-21. 

71.  N.Y.  C.P.L.R.  §  8303(a)(2)    (McKinney  Supp.  1971). 

72.  See  8  J.  Weinstein,  H.  Korn  &  A.  Miller,  New  York  Civil  Practice  §  8303.09  (1971). 

73.  For  the  factors  considered  by  a  court  in  determining  whether  a  case  is  "difficult  or 
extraordinary"  see  Schwartz  v.  Bartle,  51  Misc.  2d  215,  272  N.Y.S.2d  805  (Sup.  Ct.  1966). 
In  negligence  actions,  no  matter  how  difficult  or  extraordinary,  courts  will  usually  not 
award  this  additional  allowance.  See  McGrath  v.  Irving,  24  App.  Div.  2d  236,  265  N.Y.S.2d 
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2.     The  Enforcement  of  Preferred  Policies 

Even  in  the  absence  of  statute,  recent  cases  have  demonstrated  that 
attorney's  fees  may  be  awarded  to  encourage  the  enforcement  of  certain 
preferred  policies  and  thus  shift  the  cost  of  such  enforcement  to  those 
who  violate  those  policies/"*  Although  there  are  many  instances  where 
this  rule  may  be  helpful,  mention  will  be  made  of  only  three  situa- 
tions in  which  preferred  public  policies  would  dictate  the  recovery  of 
counsel  fees  by  legal  services.  First,  a  strong  case  can  be  made  that 
consumer  protection  is  such  a  preferred  policy."^  Second,  one  could  argue 
that  a  special  proceeding  brought  by  tenants  of  multiple  dwellings  in 
the  City  of  New  York  for  a  judgment  directing  the  deposit  of  rents 
into  court  and  their  use  for  the  purpose  of  remedying  conditions  danger- 
ous to  life,  health,  or  safety'^  (a  "rent  strike")  furthers  strong  public 
policy — i.e.,  forcing  better  housing  conditions.  Finally,  in  the  rare  case 
where  a  legal  services  attorney  might  become  involved  in  environmental 
litigation,  public  policy  would  clearly  mandate  a  recovery. 

3.     Groundless  or  Vexatious  Suits 

Of  all  the  instances  when  attorney's  fees  are  traditionally  recovered, 
perhaps  the  most  useful  for  legal  services  is  the  award  of  counsel  fees 
in  groundless  or  vexatious  suits.  In  Silberzwcig  v.  Masino''^  the  landlord 
brought  four  non-payment  of  rent  proceedings  against  the  tenant  at 
various  times  over  the  course  of  months.  The  tenant  counterclaimed  in 
the  last  proceeding  for  abuse  of  process  and  harassment.  In  addition, 
the  legal  services  attorneys  asked  for  an  award  of  legal  fees.  After  a 

376  (3d  Dep't  1965),  leave  to  appeal  denied,  17  N.Y.2d  419,  215  N.E.2d  529,  268  N.Y.S.2d 
1025   (1966). 

74.  See  cases  cited  note  28  supra. 

75.  Section  5.202(8)  of  the  Uniform  Consumer  Credit  Code,  which  has  not  yet  been 
adopted  in  New  York,  provides  that  in  any  case  in  which  it  is  found  that  a  creditor  has 
violated  the  Code  the  court  may  award  reasonable  attorney's  fees  incurred  by  the  debtor. 
In  those  states  in  which  the  Code  has  been  enacted  into  law,  a  legal  services  attorney  could 
obviously  recover  counsel  fees  as  a  statutory  right.  See  Idaho  Code  §§  28-31-101  to  -39-102 
(1971);  Ind.  Ann.  Stat.  §§  19-21-101  to  -22-605  (Supp.  1971);  Okla.  Stat.  tit.  14.\  §§  1-101 
to  9-103  (Supp.  1971);  Utah  Code  Ann.  §§  70B-1-101  to  -9-103  (1971);  Wyo.  Stat.  Ann.  §§ 
40-1-101  to  -9-103  (Supp.  1971);  see  also  Consumer  Protection  Act,  Ky.  Laws  of  1972, 
Sen.  Bill  No.  52,  approved  Feb.  17,  1972,  in  1  CCH  Pov.  L.  Rep.  H  14,313  (1972).  This  re- 
cent Kentucky  statute  outlaws  false,  misleading,  or  deceptive  acts  or  practices  in  the  conduct 
of  trade  or  commerce.  Consumers  may  recover  attorney's  fees  in  successful  private  litiga- 
tion. See  also  National  Consumer  Act  §  5.307(1)  (First  Final  Draft  1970).  Contra,  Von 
Barstel  v.  Andrew  Jergens  Co.,  2  CCH  Pov.  L.  Rep.  H  14,038  (Cal.  Super.,  May  14,  1971) 
(mem.). 

76.  N.Y.  Real  Prop.  Actions  Law  §§  769-82  (McKinney  Supp.  1971). 

77.  L  &  T  No.  45384-70  (N.Y.  Civ.  Ct.,  Nov.  2,  1970). 
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lengthy  trial,  the  court  found  that  by  bringing  four  non-payment  of  rent 
proceedings  and  engaging  in  other  vexatious  conduct  the  landlord  had 
indeed  been  guilty  of  abuse  of  process  and  harassment  and  granted  the 
tenant  recovery  on  her  counterclaim.  Tvlore  significantly,  however,  the 
court  awarded  the  legal  services  attorneys  $500  in  legal  fees.  Since  ad- 
ditional time  and  effort  on  the  part  of  the  attorneys  was  required  to 
execute  the  judgment,  the  court  subsequently  granted  an  additional  $400 
in  legal  fees. 

Whenever  he  wins  a  case  in  which  bad  faith,  harassment,  or  dilatory 
tactics  are  employed  against  him,  e.g.,  requests  for  numerous  adjourn- 
ments or  attempts  at  surprise  on  the  eve  of  the  trial  by  motions  to 
amend  pleadings  to  add  new  claims  or  defenses,'^  the  legal  services 
attorney  should  ask  the  court  for  an  award  of  fees.  In  cases  where  ser- 
vice of  process  has  been  fraudulent,  resulting  in  a  default  judgment, 
a  legal  services  attorney  should  request  the  recovery  of  attorney's  fee 
based  on  section  1983  of  the  Civil  Rights  Act  of  1866.'^  As  an  alterna- 
tive ground  of  recovery,  however,  the  attorney  should  argue  that  fraud- 
ulent service  of  process  constitutes  abuse  of  process^*'  and  harassment — 
bases  on  which  reasonable  attorney's  fees  could  be  granted. 

4.     Prior  Litigation 

The  rule  that  attorney's  fees  incurred  in  a  lawsuit  with  a  third  party 
are  recoverable  in  a  second  suit  from  one  whose  misconduct  caused  the 
first  lawsuit  may  be  useful  in  certain  consumer  actions.  For  example,  A 
is  fraudulently  induced  by  B  to  sign  a  retail  installment  contract  to 
purchase  a  defective  television  set.  B  assigns  the  contract  to  C,  a  finance 
company.  A  refuses  to  continue  his  payments  upon  discovery  of  the  de- 
fect. C  sues  A  to  force  him  to  continue  making  the  payments.  Since 
New  York  law  requires  C  to  take  subject  to  any  defenses  A  may  have 
against  5,^^  A  successfully  defends  the  suit  brought  by  C.  A,  in  a  second 
action  against  B,  may  recover  the  cost  of  his  counsel  fees  incurred  in 

78.  E.g.,  MirabelJa  v.  Banco  Industrial  de  la  Republica  Argentina,  34  App.  Div.  2d  630, 
309  N.Y.S.2d  400  (1st  Dcp't  1970)  (mem.).  Even  without  surprise,  delay  in  amending 
pleadings  may  trigger  the  award  of  counsel  fees.  See  Ciunci  v.  Wella  Corp.,  23  App.  Div. 
2d  754,  258  N.Y.S.2d  994  (1st  Dep't  1965)    (mem). 

79.  See,  e.g.,  Judo,  Inc.  v.  Peet,  68  Misc.  2d  281,  326  N.Y.S.2d  441  (Civ.  Ct.  1971). 

80.  Id.  at  283,  326  N.Y.S.2d  at  444.  For  the  elements  of  the  cause  of  action  of  abuse  of 
process  see  Williams  v.  Williams,  23  N.Y.2d  592,  596,  246  N.E.2d  333,  335,  298  N.Y.S.2d 
473,  476-77  (1969). 

81.  N.Y.  Pers.  Prop.  Law  §  403(6)  (McKinncy  Supp.  1971);  N.Y.  U.C.C.  9-318  (Mc- 
Kinney  1964) ;  see  Donnelly,  Commercial  Law,  1970  Survey  of  N.Y.  Law,  22  Syracuse 
L.  Rev.  167,  179-SO  (19/1).  See  also  X.Y.  Pers.  Prop.  Law  §  302(9)  (McKinney  Supp. 
1971). 
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the  first  action  but  not  in  this  second  action.  Although  the  exception 
seems  to  require  plaintiff  to  bring  a  separate  suit  if  he  wishes  to  collect 
attorney's  fees  expended  in  the  first  action,  in  some  instances  there  is 
no  reason  why  attorney's  fees  could  not  be  recovered  if  the  one  whose 
misconduct  precipitated  the  litigation  is  impleaded  into  the  first  suit. 
For  example,  if  a  health  insurance  company  wrongfully  refuses  to  pay 
a  doctor's  bill  and  the  doctor  sues  the  patient,  the  patient  should  implead 
the  health  insurance  company  and  if  he  is  successful  in  showing  that 
the  health  insurance  company  is  liable,  the  patient  should  be  allowed 
a  pro  rata  share  of  his  attorney's  fees.  The  recovery  must  be  pro  rata 
because  the  patient  can  only  recover  the  amount  of  attorney's  fees  at- 
tributable to  the  original  suit  brought  by  the  doctor  and  not  to  the 
third  party  suit. 

5.  Divorce  or  Separation 
As  a  practical  matter,  legal  services  attorneys  will  rarely  be  able  to 
recover  counsel  fees  in  matrimonial  actions  since  both  the  husband  and 
wife  are  usually  indigent.  In  a  case  where  the  husband  is  able  to  pay 
and  a  divorce,  contested  or  uncontested,  or  separation  is  granted  the 
wife,  attorney's  fees  should  be  recovered. 

6.  Equitable  Fund 
Finally,  there  is  one  situation  where  the  recovery  of  attorney's  fees 
is  permitted  to  a  private  attorney,  but  should  not  be  permitted  to  a 
legal  services  attorney.  When  a  party  produces,  protects,  or  increases 
a  fund  in  which  others  will  share,  equity  will  provide  him  the  cost  of 
his  counsel  fees  out  of  the  fund  produced.^-  For  example,  if  a  legal 
services  attorney  should  successfully  bring  a  class  action  against  a  public 
utihty  for  overcharges,  a  fund  would  be  created  which  would  be  divided 
among  the  class  of  plaintiffs  represented  in  the  action.  The  fund  created 
is  in  actuality  the  plaintiffs'  recovery;  consequently,  since  legal  services 
cannot  charge  their  clients  a  fee  or  take  part  of  the  recovery,  no  at- 
torney's fees  should  be  awarded  out  of  this  recovery.  In  this  case  the 
money  is  not  coming  from  the  losing  party  to  the  lawsuit  but  from 
the  client  himself.^^ 

82.  See  note  40  supra. 

83.  There  are  other  instances  in  which  a  legal  services  attorney  should  be  denied  an 
award  of  counsel  fees.  Since  claims  of  lawyers  for  legal  services  rendered  in  connection  with 
a  workmen's  compensation  award  come  out  of  the  award  itself,  legal  services  attorneys 
cannot  recover  these  fees.  N.Y.  Workmen's  Comp.  Law  §  24  (McKinney  1965).  Since  legal 
fees  payable  to  an  attorney  for  the  preparation,  presentation,  and  prosecution  of  claims 
under  laws  administered  by  the  Veteran's  Administration  are  deducted  from  benefits  paid 
the  claimant,  these  fees  should  not  be  recoverable  by  legal  services.  38  U.S.C.  §  3404(c)(3) 
(1970). 
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As  can  be  seen,  existing  precedents  provide  legal  services  attorneys 
many  opportunities  to  seek  reasonable  attorney's  fees  either  by  motion, 
by  counterclaim,  or  in  a  separate  action.  Generally  and  unexplainedly, 
few  legal  services  attorneys  make  the  request.^'* 

IV.     The  Recovery  of  Attorney's  Fees  in  All  Cases 

Although  legal  services  may  presently  rely  on  the  above  precedents 
to  recover  attorney's  fees,  one  may  ask  whether  it  would  be  more 
advantageous  for  legal  services  and  the  poor  whom  the  program  repre- 
sents if  there  were  a  general  rule  permitting  the  recovery  of  counsel  fees 
in  all  cases.  The  American  rule  which  generally  forbids  the  award  of 
attorney's  fees  to  a  successful  litigant  has  been  extensively  criticized 
by  commentators.^'^  The  thrust  of  their  criticism  has  generally  been  the 
same,  i.e.,  that  by  not  awarding  counsel  fees,  the  law  does  not  make 
the  successful  litigant  whole  because  he  must  pay  out  these  expenses 
himself.  In  order  to  evaluate  the  merits  of  the  American  rule,  one  must 
briefly  consider  the  rule's  historical  roots,  the  justification  offered  for 
its  continued  existence  and  comparative  practice  in  other  countries. 

A.     History 

In  England  prior  to  the  reign  of  Edward  I,  a  successful  plaintiff  in 
certain  actions  could  recover  the  expenses  of  litigation— including  at- 
torney's fees.««  In  1275,  the  Statute  of  Gloucester"  permitted  the  plain- 
tiff in  a  wide  range  of  cases  to  recover  the  costs  of  his  "writ  purchased," 
which  included  the  costs  of  an  attorney.^^  Similar  treatment  for  defen- 
dants was  slower  in  coming  but  by  the  provisions  of  the  Statute  of  West- 
minster**^ in  1606,  defendants  could  recover  costs  whenever  thev  were 
recoverable  by  a  plaintiff.  Suffice  it  to  say  that  at  the  time  of  the  Ameri- 

84.  If  legal  semces  attorneys  do  bcpin  to  request  counsel  fees,  they  sliould  have  some 
record  of  the  time  spent  on  the  case.  Legal  services  should  develop  internal  record-keeping 
mechanisms  similar  to  those  used  by  law  firms.  At  the  very  least,  each  attorney  should 
keep  a  daily  diary  of  time  spent  on  his  cases. 

85.  Ehrenzweig,  supra  note  22;  Greenberger,  The  Cost  of  Justice:  An  American  Prob- 
lem, An  English  Solution,  9  Vill.  L.  Rev.  400,  413-14  (1964);  Kuenzel,  supra  note  22; 
Stoebuck,  supra  note  22 ;  Comment,  Attorneys'  Fees  as  an  Element  of  Damages  in  Alabama, 
4  Ala.  L.  Rev.  93,  103  (1951);  Comment,  Damages— Attorneys'  Fees  as  an  Element  in 
Michigan,  5  U.  Det.  LJ.  24,  29  (1941) ;  Note,  Attorney's  Fees:  Where  Shall  the  Ultimate 
Burden  Lie?,  20  Vand.  L.  Rev.  1216,  1230-31  (1967).  For  foreign  criticism  of  the  American 
rule  see,  e.g.,  sources  cited  in  M.  CappeUetti  &  J.  Perillo,  Civil  Procedure  in  Italy  §  9  10 
at  247-48  n.SS  (1965). 

86.  2  F.  Pollock  &  F.  Maitland,  The  History  of  EnglL^h  Law  597  (2d  ed    1968) 

87.  6  Edw.  1,  c.  1  (1275). 

88.  See  Goodhart,  Costs,  38  Yale  L.J.  849,  852   (1929). 

89.  4  Jac.  1,  c.  3  (1606). 
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can  Revolution,  both  the  common  law  and  equity  courts  of  England 
awarded  attorney's  fees  to  a  prevailing  party."" 

The  English  rule,  however,  was  not  originally  adopted  in  the  United 
States;"^  for  what  reasons,  it  is  not  entirely  clear.  It  has  been  suggested 
in  partial  explanation  that  the  colonists  were  generally  suspicious  of 
lawyers  and  viewed  the  law  as  a  readily  understandable  body  of  rules.^" 
In  the  nineteenth  century,  however,  some  states  did  permit  the  award 
of  attorney's  fees  by  statute.^^  These  statutes,  however,  expressed  the 
award  as  a  set  dollar  amount,^^  not  leaving  the  amount  of  the  award 
to  the  discretion  of  the  court  or  expressing  it  as  a  percentage  of  the 
recovery.  Thus,  as  the  value  of  money  declined,  recoveries  under  these 
statutes  eventually  became  only  nominal.®^ 

Three  conclusions  can  be  drawn  from  this  brief  history.  First,  al- 
though the  prohibition  against  awarding  counsel  fees  was  clearly  the 
prevailing  rule,  it  was  by  no  means  the  universal  rule  in  this  country. 
Second,  the  historical  reasons  for  the  general  American  rule  are  either 
unclear  or  have  little  relevance  today.  The  modern  legal  system  is  not 
readily  understandable  by  a  layman  (if  indeed  it  was  in  the  eighteenth 
century)  and  lawyers,  while  perhaps  not  totally  rehabilitated  in  the 
public  eye,  are  no  longer  viewed  with  suspicion  or  hostility.  Indeed,  the 
very  enactment  of  legislation  in  the  nineteenth  century  permitting  the 
award  of  attorney's  fees  may  indicate  that  the  original  reasons  for 
rejecting  the  British  approach  had  already  lost  some  of  their  vitality. 
Finally,  the  failure  of  those  statutes  which  did  award  attorney's  fees 
was  caused  by  faulty  drafting  and  not  by  any  repudiation  of  the  basic 
concept  or  propriety  of  making  such  awards. 

B.     Policy  Justifications 

Since  the  American  rule  has  persisted  long  after  the  initial  reasons 
for  its  adoption,  new  justifications  must  have  been  offered  in  its  sup- 
port. First,  it  has  been  argued  that  the  prevailing  party  should  not  re- 
cover his  counsel  fees  from  his  opponent  because,  unlike  other  damages, 
legal  fees  are  too  remote  from,  and  not  directly  caused  by,  the  latter's 

90.  McCormick  §  60. 

91.  See  Arcambel  v.  Wiseman,  3  U.S.  (3  Dall.)  306  (1796);  McCormick  §  60. 

92.  Goodhart,  supra  note  88,  at  873. 

93.  See,  e.g.,  Act  of  Jan.  22,  1821,  Pub.  L.  No.  123,  §  11  (codified  at  Mass.  Ann.  Laws 
eh.  261,  §  23  (1968))  ;  Act  of  Feb.  22,  1821,  Pub.  L.  No.  SO,  §  2  (codified  at  Pa.  Stat.  Ann. 
tit.  17,  §  163S  (1962)). 

94.  See  id. 

95.  McCormick  §  60. 
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wrongful  conduct.^^  Legal  fees  are  certainly  no  more  remote  than  court 
costs  which  have  traditionally  been  granted  in  America.  It  has  been 
suggested  that  due  to  today's  complex  legal  system  which  necessitates 
the  hiring  of  a  lawyer,  legal  fees  may  be  foreseen  as  a  direct  result  of 
a  wrong  committed.''^ 

A  second  justification  for  the  rule  is  based  on  the  alleged  difficulty 
in  determining  a  proper  fee.^®  The  Supreme  Court  has  pointed  out  that 
if  the  amount  of  the  fee  is  discretionary  a  special  master  might  have 
to  be  appointed  to  determine  the  fee,  possibly  making  the  hearing  more 
complex  than  the  basic  suit  itself.^^  It  must  be  remembered,  however, 
that  there  are  several  significant  instances  in  which  courts  already  make 
discretionary  fee  awards. ^'^^  There  is  nothing  to  indicate  that  the  courts 
are  now,  or  have  been  in  the  past,  unable  to  determine  proper  awards, 
free  from  delay  of  excessive  controversy. ^*^^  In  addition,  who  is  better 
able  than  the  judge  who  has  heard  the  evidence  to  evaluate  the  com- 
plexity of  the  case  and  the  time  expended  by  the  lawyer?  What  the 
reasonable  fee  should  be  will  depend  primarily  on  these  factors  and  the 
prevailing  legal  charges  in  the  community.  Finally,  the  court's  burden 
of  deciding  one  additional  issue  is  easily  counterbalanced  by  the  grant- 
ing of  full  compensation  to  a  successful  party. 

It  is  also  claimed  that  a  change  in  the  American  rule  might  induce 
attorneys  to  charge  excessive  fees.^^-  Again,  this  fear  does  not  seem  to 
be  borne  out  in  the  situations  where  counsel  fees  are  presently  recover- 
able. In  any  event,  a  change  in  the  rule  would  only  permit  the  recovery 
of  reasonable  attorney's  fees.  What  is  reasonable  will  be  decided  by  a 
judge  or  a  master  (both  presumably  attorneys)  after  reviewing  the  case. 

The  final  justification  for  not  permitting  the  recovery  of  counsel  fees, 
viz.,  that  to  do  so  would  discourage  litigants  from  bringing  uncertain 

96.  See  St.  Peter's  Church  v.  Beach,  26  Conn.  354,  365  (1S57).  See  also  Stickney  v. 
Goward,  161  Minn.  457,  201  NAV.  630  (1925). 

97.  See  McCormick  §  71,  at  257. 

98.  See  Oelrich  v.  Spain,  82  U.S.  (15  Wall.)  211,  231  (1872);  St.  Peter's  Church  v. 
Beach,  26  Conn.  354,  365   (1857);  Frost  v.  Jordan,  37  Minn.  544,  36  N.W.  713   (1SS7). 

99.  Oelrich  v.  Spain,  82  U.S.  (15  WaU.)  211,  231  (1872). 

100.  See  text  accompanying  notes  23-48  supra.  See  also  Stoebuck,  supra  note  22,  at  207- 
11. 

101.  One  judge  stated  that  with  respect  to  attorney's  fees  "it  is  possible  to  arrive  at  a 
proper  charge  in  almost  any  case  without  much  difficulty."  In  re  Osofsky,  50  F.2d  925, 
927  (S.D.N.Y.  1931).  The  results  of  this  process  in  the  cases  where  fees  are  presently  al- 
lowed "have  not  aroused  serious  opposition."  Comment,  Distribution  of  Legal  Expense 
Among  Litigants,  49  Yale  L.J.  699,  711  (1940). 

102.  McCormick,  Counsel  Fees  and  Other  Expenses  of  Litigation  as  an  Element  of 
Damages,  15  Minn.  L.  Rev.  619,  639  (1931). 
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claims/^'  would  appear,  in  fact,  to  support  a  change.^"*  There  are  too 
many  cases  in  American  courts  today — a  good  portion  of  which,  it  is 
suggested,  are  frivolous  and  unsubstantial.^'-'^  If  a  change  in  the  general 
rule  would  discourage  such  suits,  it  would  be  of  considerable  benefit 
to  the  administration  of  justice.  Of  course,  it  is  conceivable  that  a 
change  in  the  rule  could  discourage  the  initiation  of  some  substantial 
suits,  especially  by  the  poor.  The  possibility  of  loss  and  the  added  bur- 
den of  paying  his  opponent's  counsel  fees  might  discourage  a  poor  person 
from  bringing  even  a  meritorious  suit.^°°  The  present  rule,  however, 
may  have  just  as  inhibitory  an  effect  on  the  vast  majority  of  potential 
litigants,  including  the  poor.^**^  Under  a  rule  preventing  the  award  of 
attorney's  fees,  the  successful  party  is  never  fully  compensated  because 
he  must  always  pay  his  lawyer's  fees,  which  may  exceed  or  approximate 
the  total  recovery  in  the  action.  As  the  cost  of  legal  fees  begins  to  ap- 
proach the  anticipated  recovery,  the  incentive  to  bring  the  suits  dimin- 
ishes. 

C.     Comparative  Practice 

Research  has  not  disclosed  one  country  which  follows  the  American 
rule.  On  the  contrary,  Austria,^^^  England, ^"^^  France,""  Hungary,"^ 
Italy,"^  Sweden,"^  and  Switzerland"^  award  legal  fees  to  the  prevailing 
party,  although  the  manner  in  which  the  awards  are  made  varies  widely. 
Professor  Ehrenzweig  has  stated  that  "this  country  now  is  probably 
alone  in  failing  to  allow  counsel  fees  to  the  victorious  litigant.""^ 

From  this  brief  analysis,  it  appears  that  the  American  rule:  (1)  has 
questionable  historical  roots;  (2)  is  unsupportable  on  policy  grounds; 
and  (3)  has  not  been  adopted  in  other  legal  systems. 

103.  Ehrenzweig,  supra  note  22,  at  797;  Kuenzcl,  supra  note  22,  at  82. 

104.  Kuenzel,  supra  note  22,  at  82-83. 

105.  See  id.  at  78. 

106.  Ehrenzweig,  supra  note  22,  at  797. 

107.  Id.;  Kuenzel,  supra  note  22,  at  82-83. 

108.  Baeck,  Imposition  of  Fees  of  Attorney  of  Prevailing  Party  Upon  the  Losing  Party 
Under  the  Laws  of  Austria,  in  1962  Proceedings  of  the  .^B.\  International  and  Comparative 
Law  119  (1963). 

109.  See  Goodhart,  supra  note  88,  at  851-54. 

110.  Freed,  Payment  of  Court  Costs  by  the  Losing  Party  in  France,  in  1962  Proceedings 
of  the  ABA  International  and  Comparative  Law  126  (1963). 

HI.  Dietz,  Payment  of  Court  Costs  by  the  Losing  Party  Under  the  Laws  of  Hungary, 

in  1962  Proceedings  of  the  ABA  International  and  Comparative  Law  131   (1963). 

112.  M.  Cappelletti  &  J.  Pcrillo,  supra  note  85,  §  9.10. 

113.  R.  Ginsburg  &  A.  Bruzplius,  Civil  Procedure  in  Sweden  62-63   (1965). 

114.  Bacck,  supra  note  108,  at  124. 

115.  Ehrenzweig,  supra  note  22,  at  797. 
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V.    The  Effect  of  Allowing  the  Recovery  of 
Attorney's  Fees  in  All  Cases 

Assuming  the  rule  were  changed  to  permit  the  award  of  reasonable 
attorney's  fees  in  every  case/^°  what  effect  would  such  a  change  have  on 
legal  services  attorneys  and  the  poor  whom  they  represent? 

A.     Effect  on  Legal  Services 

As  stated  previously  in  this  article,  a  rule  permitting  the  award  of 
attorney's  fees  to  the  prevailing  party  would  provide  legal  services  with 
an  alternative  source  of  funds,  helping  to  alleviate  financial  and  political 
pressure. ■'^^  Likewise,  such  a  rule  would  make  every  case  a  contingent  fee 
case,  thereby  encouraging  a  large  segment  of  the  private  bar  to  handle 
many  "poverty"  cases. ^^^ 

Of  course,  it  might  be  argued  that  a  change  in  the  American  rule 
would  obviate  the  need  for  legal  services  because  the  private  bar  could 
then  conceivably  handle  every  case  on  a  contingent  fee  basis.  This  argu- 
ment overlooks  two  considerations.  First,  a  rule  permitting  the  recovery 
of  reasonable  attorney's  fees  does  not  necessarily  mean  a  recovery  of  the 
entire  fee  charged  by  a  lawyer.  It  might  be  uneconomical  for  a  private 
lawyer  to  take  a  small  landlord-tenant  case  or  a  complex  constitutional 
case  because  in  both  instances  the  fee  would  probably  not  be  commen- 
surate with  the  time  or  research  needed  to  try  the  case.  In  the  landlord- 
tenant  action,  although  the  amount  of  legal  research  and  work  required 
might  be  minimal,  the  time  spent  in  court  waiting  for  the  case  to  be 
called  might  be  prohibitive.  Likewise  in  the  constitutional  case,  the  time 
spent  in  research  alone  might  make  it  uneconomical  for  a  private  la^vyer 
to  take  it.  Second,  a  large  part  of  legal  services  practice  centers  around 
administrative  hearings  before  federal,  state,  and  city  agencies^^^  for 
which  no  award  of  attorney's  fees  may  be  available. 

116.  To  effect  this  change,  it  would  probably  be  necessary  to  make  appropriate  provi- 
sions by  statute.  For  a  proposed  statute  dealing  with  the  award  of  attorney's  fees  see 
Stoebuck,  supra  note  22,  at  211-18. 

117.  See  text  accompanying  notes  17-20  supra.  It  is  impossible  to  estimate  exactly  how 
much  additional  revenue  might  become  available  to  legal  services  if  counsel  fees  were 
awarded  to  the  prevailing  party  in  all  cases.  In  the  first  year  of  operation,  however,  legal 
services  won  75^0  of  all  cases  that  went  to  trial.  Note,  Litigation  Costs;  The  Hidden  Bar- 
rier to  the  Indigent,  S3  Geo.  L.J.  516,  516  n.l  (1968).  Even  if  these  statistics  may  vary 
every  year,  legal  services  will  still  receive  a  substantial  amount  of  new  revenue. 

118.  Even  with  every  American  lawj-er  shouldering  a  part  of  the  responsibility  for  repre- 
senting the  poor,  howexcr,  it  has  been  estimated  that  there  would  still  be  a  need  for  more 
lawyers.  See  note  9  supra. 

119.  For  example,  MFY  Legal  Services,  Inc.,  a  Xew  York  legal  services  corporation, 
reports  that  approximately  207o  of  their  cases  fall  in  this  area.  Annual  Report  of  Mobiliza- 
tion for  Youth  to  the  Appellate  Division,  First  Department  14  (1970). 
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One  last  issue  should  be  considered.  It  could  be  argued  that  legal 
services  should  not  benefit  from  a  rule  permitting  the  award  of  attorney's 
fees  in  all  cases.  As  demonstrated  earlier  in  this  article,  awarding  counsel 
fees  to  legal  services  makes  sense  when  the  reason  for  the  award  is  to 
punish  the  losing  party  or  to  shift  the  cost  of  policy  enforcement  to  those 
who  violate  the  particular  policy.^-"  Some  might  say  that  the  recovery  of 
counsel  fees  by  legal  services  makes  no  sense  in  cases  where  the  sole 
reason   for  the  award  is  compensation  of  the  prevailing  party    (who 
receives  free  legal  assistance).  To  answer  the  argument,  two  facts  must 
be  kept  in  mind.  First,  the  actual  number  of  cases  faced  by  a  legal  ser- 
vices attorney  where  compensation  would  be  the  sole  reason  for  award- 
ing attorney's  fees  would  probably  be  small.  In  cases  involving  questions 
of  consumer   protection,    fair   employment,   and   even   decent   housing, 
counsel  fees  could  be  awarded  on  the  ground  that  the  costs  of  enforcing 
these  policies  must  be  borne  by  those  who  violate  them.^-^  Second,  even 
'in  cases  where  compensation  of  the  prevailing  party  is  the  sole  reason 
for  the  award,  basic  policy  reasons  still   dictate  the   recovery.   Legal 
services  for  the  poor  is  free  only  to  the  indigent  person.  Someone  has  to 
pay  for  it  and  that  someone — the  taxpayer — should  be  compensated,  the 
compensation   being    the   increased   effectiveness   of    the   legal   services 
program. 

B.     E^ect  on  the  Poor 

Although  a  change  in  the  rule  might  strengthen  legal  services  and  in- 
volve more  private  attorneys  in  representing  the  poor,  it  might  at  the 
same  time  discourage  the  poor  from  bringing  suits  by  exposing  them  to  a 
possible  judgment  for  their  opponent's  legal  fees  if  they  lose  the  case.^-^ 
One  judge  has  said  that  even  if  the  present  system  is  deficient  in  some 
respects,  it  is  of  benefit  to  the  poor  since  "the  doors  of  our  courts  are  not 
closed  to  the  small  litigant  who  cannot  risk  being  ruined  by  the  imposi- 
tion of  his  adversary's  full  expenses. "^"^ 

A  recent  New  York  case^^'*  presents  one  solution  to  the  problem.  A 
landlord  successfully  sued  his  tenant  for  back  rent  and,  in  addition, 
sought  to  recover  his  attorney's  fees  under  a  clause  in  the  lease  which 
obligated  the  tenant  to  reimburse  the  landlord  for  counsel  fees  incurred 
in  such  an  action.  Dechning  to  award  attorney's  fees,  the  court  stated 
that  "[sjtrong  public  policy  consideration  requires  that  in  a  case  such  as 

120.  See  notes  49-53  supra  and  accompanying  text. 

121.  Cf.  Hotel  Martha  Washington  Management  Co.  v.  Swinick,  66  Misc.  2d  833,  836, 
322  N.Y.S.2d  139,  142  (App.  T.  1971). 

122.  See  text  accompanying  note  106  supra. 

123.  Farmer  v.  Arabian  Am.  Oil  Co.,  324  F.2d  359,  36S  (2d  Cir.  1963)  (Smith,  J.,  dis- 
senting), rev'd,  379  U.S.  227  (1964). 

124.  Edot  Realty  Co.  v.  Lcvinson,  54  Misc.  2d  673,  283  N.Y.S.2d  232   (Civ.  Ct.  1967). 
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this  where  the  tenant  is  an  indigent  represented  by  the  Legal  Aid  Society, 
such  tenant  should  not  be  made  or  required  to  pay  the  landlord's  counsel 
fees  under  such  a  standard  provision  as  we  have  here."^'^  To  apply  the 
lease  provision  against  the  tenant  "would  simply  be  to  increase  the  judg- 
ment and  make  it  even  more  difficult  for  the  tenant  to  pay  her  rent."^"** 
The  court  thus  suggested  that,  assuming  the  prevailing  party's  attorney's 
fees  are  to  be  paid  by  the  losing  party,  the  harm  done  by  placing  this 
extra  charge  on  the  poor  outweighs  the  benefit  of  compensating  the  pre- 
vailing party  for  his  legal  fees. 

In  light  of  this  case,  a  rule  should  be  developed  that  whenever  the 
losing  party  is  poor,^'"  he  should  not  be  required  to  pay  tlie  attorney's 
fees  of  the  prevailing  party,  unless  the  court  finds  that  the  poor  person 
has  acted  in  bad  faith  in  either  bringing  or  defending  the  suit.^-^  Such  a 
rule  is  clearly  justified  on  policy  grounds  and  may  be  mandated  by  the 
fourteenth  amendment. 

As  Mr.  Justice  Harlan  stated  in  Boddic  v.  Connecticut-^-^  "It  is  to 
courts  .  .  .  that  we  ultimately  look  for  the  implementation  of  a  reg- 
ularized, orderly  process  of  dispute  settlement. "^'^^  Since  a  society 
should  encourage  the  peaceful  resolution  of  grievances  in  its  courts,  rules 
can  be  tested  to  see  whether  they  further  this  policy  objective.  Clearly, 
a  rule  that  would  force  the  losing  party  to  bear  all  legal  costs  might  deter 
a  poor  person  from  suing  even  on  a  meritorious  claim  and  to  that  extent 
is  bad.^^^  While  justice  is  hopefully  not  a  matter  of  luck,^^^  tliere  is  an 

us.     Id.  at  674,  283  N.Y.S.2d  at  Hi. 

126.  Id.;  cf.  Adkins  v.  E.I.  DuPont  de  Nemours  &  Co.,  335  U.S.  331  (1948).  In  Adkins, 
the  Court  stated:  "The  public  would  not  be  profited  if  relieved  of  paying  costs  of  a  par- 
ticular litigation  only  to  have  imposed  on  it  the  expense  of  supporting  the  person  thereby 
made  an  object  of  public  support.  Nor  docs  the  result  seem  more  desirable  if  the  effect  of 
this  statutory  interpretation  is  to  force  a  litigant  to  abandon  what  may  be  a  meritorious 
claim  in  order  to  spare  himself  complete  destitution."  Id.  at  339-40. 

127.  For  a  possible  standard  see  note  4  supra. 

128.  As  in  the  case  of  changing  the  American  rule  to  permit  the  recovery  of  attorney's 
fees,  a  provision  exempting  the  poor  who  have  acted  in  good  faith  from  paying  such  fees 
could  be  incorporated  into  a  statute.  The  general  equity  powers  of  a  court  could  affect 
similar  results  but,  for  uniformity  of  result,  the  adoption  of  a  statute  would  seem  prefer- 
able. Of  course,  even  under  a  statute  the  court  would  still  determine  whether  the  indigent 
has  acted  in  good  faith  in  suing  or  defending  the  action. 

129.  401  U.S.  371  (1971). 

130.  Id.  at  375. 

131.  In  discussing  the  poor  person's  limited  access  to  European  courts,  one  commentator 
has  stated:  "And  it  is  indeed  httle  wonder  that  those  who  are  systematically  excluded  from 
the  official  justice  are  turning  to  violent  methods  of  self  help."  Cappelletti,  Social  and 
Political  Aspects  of  Civil  Procedure — Reforms  and  Trends  in  Western  and  Eastern  Europe, 
69  Mich.  L.  Rev.  847,  873   (1971). 

132.  See  Goodhart,  supra  note  88,  at  876-77. 
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element  of  risk  in  every  case.  Faced  with  these  inherent  risks  and 
ignorant  of  court  procedures,  a  poor  person  may  decide  not  to  sue  rather 
than  chance  losing  and  being  adjudged  liable  for  his  opponent's  legal 
fees.  If  there  is  one  segment  of  society  which  should  be  encouraged  to 
vindicate  its  rights,  it  is  the  economically  disadvantaged  who  are  ex- 
ploited to  a  greater  degree  than  the  more  affluent. 

As  for  the  fourteenth  amendment,  the  Supreme  Court  has  held  that  a 
civil  litigant  may  not  be  denied  an  opportunity  to  be  heard. ^^^  Likewise, 
the  Court  has  found  that  poverty  may  be  the  basis  for  invidious  dis- 
crimination.^^* In  Boddie  the  Court  decided  that,  at  least  in  some  in- 
stances, a  state  may  not  limit  access  to  its  civil  courts  by  the  requirement 
of  filing  or  otlier  fees  which  effectively  bar  the  indigent  from  com- 
mencing actions.^^^ 

Every  person,  rich  or  poor,  should  have  a  right  of  access  to  the  courts 
because  "[a]s  a  practical  matter,  if  disputes  cannot  be  successfully 
settled  between  the  parties,  the  court  system  is  usually  'the  only  forum 
effectively  empowered  to  settle  their  disputes  .  .  .  .'  "^^'^  A  rule  requiring 
a  poor  person  to  underwrite  all  legal  fees  in  an  action  which  he  loses, 
including  one  brought  in  good  faith,  while  not  directly  limiting  the  access 
of  the  poor  person  to  the  court,  indirectly  limits  such  access  in  violation 
of  due  process.  Whether  or  not  he  might  have  to  pay  his  adversary's 
legal  fees  will  doubtlessly  influence  an  indigent's  decision  to  sue.  Simi- 
larly, since  his  access  to  the  courts  is  being  indirectly  limited  solely  on 
the  basis  of  wealth,  any  rule  limiting  access  in  this  way  would  arguably 
violate  the  equal  protection  clause.^^" 

133.  See  Schroeder  v.  City  of  New  York,  371  U.S.  208,  212  (1962)  ;  MuUane  v.  Central 
Hanover  Bank  &  Trust  Co.,  339  U.S.  306,  313  (1950);  Brinkerhoff-Faris  Trust  &  Savings 
Co.  V.  Hill,  281  U.S.  673,  682  (1930);  Hovey  v.  Elliott,  167  U.S.  409,  416  (1897);  Orchard 
V.  Alexander,  157  U.S.  372,  383  (1895). 

134.  See  Gardner  v.  California,  393  U.S.  367  (1969);  Rinaldi  v.  Yeager,  384  U.S.  305 
(1966);  Lane  v.  Brown,  372  U.S.  477  (1963);  Douglas  v.  California,  372  U.S.  353  (1963); 
Bums  V.  Ohio,  360  U.S.  252  (1959);  Griffin  v.  Illinois,  351  U.S.  12  (1956).  In  reaching  this 
conclusion  the  Court  has  differed  with  an  earlier  view  which  held  that  "[t]he  mere  state  of 
being  without  funds  is  a  neutral  fact — constitutionally  an  irrelevance,  like  race,  creed,  or 
color."  Edwards  v.  California,  314  U.S.  160,  184-85   (1941)    (Jackson,  J.,  concurring). 

135.  401  U.S.  at  381-83.  The  Boddie  Court  did  state,  however,  that  "[w]e  do  not 
decide  that  access  for  all  individuals  to  the  courts  is  a  right  that  is,  in  all  circumstances, 
guaranteed  by  the  Due  Process  Clause  of  the  Fourteenth  Amendment  so  that  its  exercise 
may  not  be  placed  beyond  the  reach  of  any  individual  .  .  .  ."  Id.  at  382-83. 

136.  Id.  at  387  (Brennan,  J.,  concurring). 

137.  See  Boddie  v.  Connecticut,  401  U.S.  371,  384,  388  (1971)  (Douglas  &  Brennan, 
JJ.,  concurring).  "[T]he  promise  of  equal  justice  for  all  would  be  an  empty  phrase  for 
the  poor  if  the  ability  to  obtain  judicial  relief  were  made  to  turn  on  the  length  of  a  per- 
son's purse."  Williams  v.  Shaffer,  385  U.S.  1037,  1039   (1967)    (Douglas,  J.,  dissenting). 
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If,  then,  the  poor  litigant  who  has  acted  in  good  faith  should  be  ex- 
empt from  having  to  pay  the  prevailing  party's  legal  fees,  who  should 
bear  the  cost  of  these  fees — the  prevailing  party  himself  or  the  state?  To 
force  the  non-indigent  prevailing  party  to  absorb  the  cost  of  his  legal 
fees  might  arguably  violate  the  equal  protection  clause.  For  a  classifica- 
tion to  be  reasonable  and  not  violative  of  the  equal  protection  clause,  it 
must  include  "all  persons  who  are  similarly  situated  with  respect  to  the 
purpose  of  the  law."^^^  What  is  the  purpose  of  the  rule  exempting  the 
poor  litigant  who  has  acted  in  good  faith  from  having  to  pay  the  prevail- 
ing party's  legal  fees?  Clearly  it  is  to  encourage  him  to  use  the  courts  as 
a  method  of  resolving  disputes.  This  is  a  benefit  to  society  as  a  whole 
and  the  cost  of  achieving  such  an  objective  should  be  borne  by  the  tax- 
payer and  not  placed  solely  on  the  shoulders  of  non-indigent  litigants 
who  prevail  in  their  suits  against  the  poor.  In  this  sense,  a  rule  forcing 
the  non-indigent  prevailing  party  to  absorb  his  legal  expenses  may  be 
considered  "under-inclusive"^^®  since  many  people  who  benefit  from  the 
rule  are  not  similarly  forced  to  bear  their  fair  share  of  the  costs.  Even  if 
a  rule  requiring  the  non-indigent  prevailing  party  to  absorb  his  expenses 
could  pass  constitutional  muster,  as  a  matter  of  fairness  the  state  should 
not  adopt  such  a  rule.  By  winning  the  action  the  prevailing  party  has 
demonstrated  that  he  has  a  presumptively  valid  claim  or  defense  against 
the  poor  person.  It  would  seem  equitable,  then,  for  the  state  to  create  a 
fund  to  pay  the  attorney's  fees  of  parties  prevailing  in  suits  involving 
the  indigent.^**' 

138.  Tussman  &  tenBroek,  The  Equal  Protection  of  the  Laws,  37  Calif.  L.  Rev.  341,  346 
(1949).  The  classification  imposed  by  a  law  must  be  reasonable,  i.e.,  it  must  be  based  upon 
real  differences  which  bear  a  proper  and  just  relation  to  the  things  in  respect  to  which  the 
classification  is  imposed.  See  McLaughlin  v.  Florida,  379  U.S.  184  (1964);  Truax  v.  Cor- 
rigan,  257  U.S.  312  (1921);  Southern  Ry.  v.  Greene,  216  U.S.  400  (1910);  Gulf,  C.  &  S.F. 
Ry.  V.  Ellis,  165  U.S.  150  (1897);  Barbier  v.  ConnoUy,  113  U.S.  27  (1885). 

139.  Developments  in  the  Law— Equal  Protection,  82  Harv.  L.  Rev.   1065,  1034   (1969). 

140.  The  cost  to  the  state  may  be  mitigated  by  certain  factors.  First  of  all,  a  rule  that 
awards  attorney's  fees  to  the  prevailing  party  will  deter  frivolous  lawsuits,  thereby  easing 
court  congestion  and  saving  the  state  money  in  this  regard.  Secondly,  the  state  need  only 
pay  the  reasonable  attorney's  fees  of  opposing  counsel  where  the  indigent  has  brought  a 
meritorious  suit  or  had  a  meritorious  defense  and  lost.  Whenever  an  indigent  litigant  acts 
in  bad  faith,  the  state  should  not  pay.  Finally,  even  with  paying  these  additional  expenses, 
the  cost  to  the  state  would  be  less  than  that  which  would  result  from  recent  proposals  that 
the  state  guarantee  an  indigent  the  right  to  counsel  in  civil  cases.  See  Goodpaster,  The 
Integration  of  Equal  Protection,  Due  Process  Standards,  and  the  Indigent's  Right  of  Free 
Access  to  the  Courts,  56  Iowa  L.  Rev.  223,  248  (1970);  O'Brien,  Why  Not  Appointed 
Counsel  in  Civil  Cases?  The  Swiss  .Approach,  28  Ohio  State  L.J.  1  (1967);  Willging,  Finan- 
cial Barriers  and  the  Access  of  Indigents  to  the  Courts,  57  Geo.  L.J.  253,  286  (1968);  Note, 
The  Right  to  Counsel  in  Civil  Litigation,  66  Colum.  L.  Rev.  1322  (1966);  Note,  Discrimi- 
nations Against  the  Poor  and  the  Fourteenth  .Amendment,  81   Harv.  L.  Rev.  435,  450-52 
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It  should  be  emphasized,  however,  that  these  considerations  only  sup- 
port a  rule  exempting  the  poor  who  have  acted  in  good  faith  from  paying 
the  prevailing  party's  legal  fees.  An  indigent  who  sues  or  defends  in  bad 
faith  should  be  forced  to  pay  his  adversary's  legal  fees  as  a  penalty  and 
the  state  should  not  underwrite  such  expenses.^'*^  By  paying  fees  under 
such  circumstances,  the  state  would  actually  encourage  frivolous  and 
groundless  suits. 

VI.    Conclusion 

It  would  seem  that  legal  services  attorneys  may  presently  recover 
counsel  fees  in  many  situations  under  existing  precedents.  In  order  to 
encourage  the  participation  of  the  private  bar  in  the  representation  of 
the  poor,  legal  services  has  an  affirmative  obligation  to  help  make  new 
precedents  in  this  area.  Hopefully  the  antiquated  American  rule  which 
forbids  the  award  of  attorney's  fees  to  the  successful  party  will  continue 
to  be  eroded  and  will  ultimately  be  changed.  If  this  occurs,  the  private 
bar  could  shoulder  a  significant  share  of  the  burden  of  representing  the 
indigent  and  allow  legal  services  to  concentrate  their  energies  on  those 
cases  which,  for  whatever  reason,  the  private  bar  cannot  or  will  not 
handle. 

(1967);  Note,  The  Indigent's  Right  to  Counsel  in  Civil  Cases,  76  Yale  L.J.  S4S  (1967). 
As  has  been  demonstrated,  a  rule  awarding  counsel  fees  in  all  cases  may  encourage  the 
private  bar  to  handle  many  of  these  cases  on  a  traditional  contingent  fee  basis,  thereby 
obviating  the  need  for  the  state  to  finance  attorneys  for  the  poor. 

141.  Obviously,  someone  who  is  "judgment-proof"  cannot  be  forced  to  pay.  If  this  is 
the  case,  there  will  at  least  be  an  unsatisfied  judgment  outstanding  against  him  which  can 
be  executed  when  and  if  he  is  ever  able  to  pay. 

It  has  been  suggested  that  since  "abusive  practices  really  emanate  from  the  attorney," 
legal  services  should  pay  the  opposing  party's  counsel  fees  where  the  action  "was  extremely 
frivolous,  or  where  unduly  dilatory  and  time-consuming  tactics  were  adopted."  Clark,  Legal 
Services  Programs — The  Caseload  Problem,  or  How  to  Avoid  Becoming  the  New  Welfare 
Department,  47  J.  Urban  L.  797,  806  (1970). 
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Public  Citizen,  Inc. 

1346  Connecticut  Avenue 
Washington,  D.C.   20036 


June  22,    1973 


Mr.  Joseph  A.  Tedesco 
Exempt  Organizations  Branch 
Miscellaneous  and  Special  Provisions  ■ 

Tax  Division 
Office  of  the  Assistant  Coramissioner, 

Technical 
Internal  Revenue  Service 
Washington,  D.C.   20224 

Attention:   T:MS:E0:R:1 

Re:   Public  Citizen,  Inc. --Employer  Identification 
No.  23-7104508 

Dear  Mr.  Tedesco: 

Your  ruling  is  respectfully  requested  that  Public 
Citizen,  Inc.  ("Public  Citizen")  may  accept  legal  fees 
pursuant  to  the  award  or  approval  of  a  court  without      > 
jeopardizing  its  exempt  status  under  section  501(c)(4). 
Public  Citizen  was  Incorporated  by  Ralph  Nader  and  others 
under  the  laws  of  the  District  of  Columbia  on  March  29,  1971, 
has  its  principal  administrative  offices  at  1346  Connecticut 
Avenue,  N.W. ,  Washington,  D.C.   20036,  and  files  returns 
with  the  Director  of  the  Baltimore  District. 

I.   STATEMENT  OF  FACTS 

On  June  8,  1972,  the  Internal  Revenue  Service  issued 
a  letter  ruling  to  Public  Citizen,  holding  the  organization 
exempt  from  federal  income  taxation  under  section  501(c)(4) 
of  the  Internal  Revenue  Code.   One  portion  of  that  ruling 
reads  as  follows: 
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You  have  stated  that  you  intend 
to  comply  with  the  IRS  guidelines  for 
organizations  engaged  in  public  interest 
litigation  as  set  forth  in  Revenue 
Procedure  71-39  I.R.B.  71-48,  to  the 
extent  such  guidelines  apply  to  organi- 
zations described  in  section  501(c)(4) 
of  the  Code. 

Among  the  guidelines  contained  in  Revenue  Procedure  71-39  is 
the  following: 

.02   The  organization  does  not  accept 
fees  for  its  service  except  in  accordance 
with  procedures  approved  by  the  Internal 
Revenue  Service. 

No  procedures  governing  the  acceptance  of  legal  fees  by  public 
interest  law  firms  generally  have  been  approved  or  promulgated 
by  the  Service.   Furthermore,  Revenue  Procedure  71-39  does 
not  state  to  what  extent,  if  any,  its  provisions  apply  to 
organizations  exempt  vinder  section  501(c)(4)  rather  than 
section  501(c)(3).   On  behalf  of  Public  Citizen,  a  ruling 
is  respectfully  requested  that  the  proposed  legal  fee 
acceptance  practices  described  herein  will  not  occasion  loss 
of  the  organization's  tax  exempt  status  xmder  section  501(c)(4). 

The  statement  of  Public  Citizen's  purposes  in  its 
Articles  of  Incorporation  includes  the  following: 

A.  The  Corporation  is  organized  exclusively 
for  the  promotion  of  social  welfare,  more  specifically 
^  the  following: 


3.   To  promote,  encourage  and  foster 
the  establishment  of  organizations  of  lawyers 
and  other  professional  persons  working  in  the 
public  interest  to  aid  citizen  involvement  in, 
and  to  conduct  research  into,  such  areas  as 
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governmental  responsiveness,  consumer  pro- 
tection, corporate  responsibility,  protection 
of  the  environment,  and  civil  liberties  and 
civil  rights. 

The  Articles  also  provide  that  "[n]o  part  of  the  net  earnings 
of  the  Corporation  shall  inure  to  the  benefit  of  any  individual," 
and  that,  in  the  event  of  the  dissolution  or  final  liquidation 
of  the  Corporation,  "[n]one  of  [its]  property  .  .  .  nor  any 
proceeds  thereof  shall  be  distributed  to  or  divided  among  any 
of  the  directors  of  the  Corporation  or  inure  to  the  benefit  of 
any  individual,"   Instead,  any  property  and  assets  remaining 
after  the  discharge  of  any  obligations  of  the  Corporation  are  to 
be  distributed  to  one  or  more  organizations  exempt  from  federal 
income  taxes  under  section  501(c)(3). 

Public  Citizen  is  expressly  prohibited  by  its  Articles 
of  Incorporation  from  "participating  in,  or  intervening  in 
,  ,  .  any  political  campaign  .  .  ,"  and  from  "carry[lng]  on 
any  activity  not  permitted  to  be  carried  on  by  a  corporation 
exempt  from  federal  income  tax  under  Section  501(c)(4)  .  .  ." 

Pursuant  to  the  purposes  contained  in  its  articles  and 
bylaws,  Public  Citizen  has  hired  three  full-time  attorneys, 
who  are  actively  engaged  in  public  interest  litigation  before 
courts  and  administrative  agencies.   Public  Citizen  expects  to 
hire  other  attorneys  to  perform  similar  work  in  the  foreseeable 
future.  All  attorneys  employed  by  Public  Citizen  are  paid  fixed 
salaries  by  the  Corporation.   In  every  case,  the  salaries  paid 
to  Public  Citizen  attorneys  are  considerably  lower  than  those 
paid  by  the  federal  government  or  private  law  firms  to  lawyers 
of  comparable  skill  and  experience  for  the  performance  of  similar 
work.   To  date,  neither  Public  Citizen  nor  any  attorney  employed 
by  it  has  sought  or  received  any  legal  fee  for  services  rendered 
by  such  an  attorney  in  connection  with  his  employment  by  the 
Corporation.  As  a  condition  of  his  employment,  each  attorney 
has  agreed  that  any  fee  received  by  him  in  connection  with  his 
employment  will  be  turned  over  to  the  Corporation.   No  such 
attorney,  or  any  other  individual,  or  any  entity  other  than 
Public  Citizen,  will  derive  any  monetary  benefit  from  any 
attorney's  fee  received  in  the  situations  described  in  this  reques 

Cases  undertaken  by  Public  Citizen  attorneys  are  selected 
on  the  basis  of  the  following  criteria: 
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(a)  Whether  an  important  public  interest  is 
involved; 

(b)  Whether  there  is  a  reasonable  likelihood  that 
a  suit  will  be  successful 

* 

(c)  Whether,  in  addition  to  resolving  the  immediate 
conflict,  a  successful  suit  will  be  useful  for  its  p're- 
cedental  value; 

(d)  Whether  the  potential  client  has  sufficient 
resources  to  pursue  the  litigation  through  a  compensated 
attorney  qualified  to  handle  it;  and 

(e)  Whether  the  resources  of  Public  Citizen  per- 
mit the  undertaking  of  the  litigation. 

Several  of  the  cases  in  which  Public  Citizen  attorneys 
have  participated  are  described  generally  in  the  organi- 
zation's first  annual  report  to  its  contributors,  a  copy  of 
which  is  filed  herewith  as  Exhibit  A.   That  report  also 
describes  the  many  non-litigation  activities  funded  by  Public 
Citizen  and  reveals  that  the  $75,000  budgeted  to  the  Liti- 
gation Group's  activities  for  fiscal  year  1971-72  amounted 
to  about  18  percent  of  the  approximately  $415,000  budgeted 
by  the  organization  to  support  the  activities  of  eight  groups 
and  projects.   Public  Citizen's  second  annual  report,  which 
covers  the  year  ended  May  31,  1973,  will  be  available  soon 
and  will  be  supplied  to  the  Service  for  its  assistance  in 
ruling  on  this  request. 

The  principal  source  of  Public  Citizen's  funding  to  date 
has  been  contributions  from  individual  members  of  the  public, 
and  it  is  expected  that  this  will  remain  the  primary  source 
of  Public  Citizen's  funding.   However,  attorneys  employed 
by  Public  Citizen  are  currently  engaged  in  certain  litigation, 
in  connection  with  which  they  may  be  awarded  reasonable 
legal  fees  by  a  court.   Because  it  would  be  impractical  and 
otherwise  undesirable  for  the  Internal  Revenue  Service  to 
have  to  pass  on  the  prospect  of  each  instance  in  which  Public 
Citizen  wishes  to  accept  legal  fees ,  the  organization  seeks 
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here  to  establish  as  a  general  matter  that  its  proposed  fee 
acceptance  practices  are  consonant  with  its  exempt  status. 

Attorneys  employed  by  Public  Citizen  propose  to  accept 
legal  fees  on  behalf  of  the  organization  in  the  following 
situations  and  subject  to  the  following  limitations: 

1.   Statutory  awards.  A  number  of  federal  statutes 
authorize  the  payment  of  reasonable  attorney's  fees  to 
counsel  for  successful  plaintiffs.   One  such  statute  is 
Section  4  of  the  Clayton  Act,  15  U.S.C.  §  15,  which  provides: 

Any  person  who  shall  be  injured 
in  his  business  or  property  by  reason 
of  anything  forbidden  in  the  antitrust 
laws  may  sue  therefor  .  .  .  and  shall 
recover  threefold  the  damages  by  him 
sustained,  and  the  cost  of  the  suit, 
including  a  reasonable  attorney's  fee. 
(Emphasis  added). 

Attorneys  employed  by  Public  Citizen  are  currently  representing 
plaintiffs  in  two  consumer  antitrust  class  actions  brought 
pursuant  to  the  above  provision.   In  Goldfarb  v.  Virginia  State 
Bar,  355  F.  Supp.  491  (E.D.  Va,  1973)  (cross-appeals  pending 
before  the  Fourth  Circuit) ,  an  attorney  employed  by  Public 
Citizen  represents  a  home  purchaser  who  is  challenging  on 
Sherman  Act  grounds  the  minimum  fee  schedules  employed  by 
Virginia  attorneys  to  set  legal  fees  for  performing  certain 
services.   The  suit  is  the  first  court  attack  on  a  fee-fixing 
system  which  has  been  called  into  question  by  the  Justice 
Department  and  which,  at  the  time  the  suit  was  initiated j 
existed  in  some  form  in  thirty-four  states.   In  Pit low  v.  Pan 
American  World  Airways,  Inc.,  Civ.  Action  No.  999-73  (D.  D.C.) 
(filed  May  22,  1973),  Public  Citizen  attorneys  represent  an 
airline  passenger  who,  on  a  recent  trans-Pacific  flight,  was 
charged  in  accordance  with  a  rate  agreement  which  had  not  been 
approved  by  the  Civil  Aeronautics  Board,  and  which  plaintiff 
claims  violated  the  antitrust  laws  in  the  absence  of  such 
approval.   If  plaintiffs  are  ultimately  successful  in  either 
or  both  of  these  actions  and  a  reasonable  attorney's  fee  is 
awarded  to  the  Public  Citizen  attorneys,  said  attorneys  propose 
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to  accept  such  legal  fees  on  behalf  of  Public  Citizen  unless, 
by  so  doing,  Public  Citizen's  tax  exempt  status  under  section 
501(c)(4)  would  be  jeopardized.   Because  practices  affecting 
consumers  of  goods  and  services  are  increasingly  being  success- 
fully challenged  under  the  federal  antitrust  laws,  it  is 
expected  that  Public  Citizen  and  its  attorneys  will  become 
involved  in  gome  other  consumer  class  action  suits  under  said 
laws  and  will  be  confronted  on  further  occasions  with  the 
question  of  whether  to  accept  legal  fees  provided  for  by 
statute. 

2 .   Court-awarded  fees  in  cases  based  upon  statutory 
or  constitutional  provisions  which  do  not  expressly  provide 
for  attorney's  fees.   The  federal  courts  may,  in  the  exercise 
of  their  equitable  powers,  award  attorneys'  fees  where  the 
interests  of  justice  so  require.  They  have  traditionally  done 
so  in  three  situations: 

(a)  Where  plaintiff  is  successful  in  obtaining 
relief  which  confers  a  substantial  benefit  upon  the  members 
of  an  ascertainable  class.   When  a  plaintiff's  efforts  result 
in  the  award  of  damages  or  other  valuable  relief  to  a  class 
of  persons,  the  courts  have  traditionally  permitted  the 
payment  of  plaintiff's  attorney  out  of  the  fund  which  has 
been  created.  The  rationale  of  these  cases  has  been  that 
the  other  members  of  the  class  would  have  had  to  pay  such 
fees  had  they  brought  the  suit ,  and  that  they  should  not  be 
unjustly  enriched  as  a  result  of  plaintiff's  efforts  in  their 
behalf.   See  e.g.  ,  Mills  v.  Electric  Auto-Lite,  396  U.S.  375 
(1970). 

(b)  Where  the  opposing  party  has  acted  in  bad 
faith.   Where  an  unsuccessful  litigant  has  exhibited  bad 
falth--as,  for  example,  where  a  defendant  has  protracted 
the  litigation  by  raising  utterly  frivolous  defenses — the 
successful  party  has  generally  been  held  to  be  entitled  to 
an  award  of  attorney's  fees  as  a  punitive  measure.   See  e.g. , 
Nexvman  v.  Piggie  Park  Enterprises,  Inc.,  390  U.S.  400,  402 

n. 4  (1968);  see  also  Hall  v.  Cole,  41  U.S.L.W.  4658,  4659 
(May  21,  1973). 
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(c)   Where  a  plaintiff  has  acted  as  a  "private 
attorney  general."   Where  a  successful  plaintiff  has,  through 
his  court  victory,  vindicated  a  policy  that  Congress  con- 
sidered to  be  of  highest  priority,  the  courts  have  held  that 
plaintiff  should  be  awarded  attorney's  fees  so  that  private 
citizens  will  be  provided  with  an  incentive  to  enforce  that 
policy  through  private  actions.   See  e.g..  La  Raza  Unida 
v.  Volpe,  F.  Supp.  (N.D.  Cal.  October  19,  1972).  • 

II.  REQUESTED  RULING 

Public  Citizen  respectfully  requests  that  the  Service 
issue  a  ruling  that  Public  Citizen  may,  without  jeopardizing 
its  exerppt  status  under  section  501(c)(4),  accept  attorney's 
fees  in  cases  which: 

1.  Such  fees  are  awarded  by  a  court  or  agency  in  pro- 
ceedings based  on  a  statute  which  expressly  provides  for 
attorney's  fees. 

2.  Such  fees  are  awarded  by  a  court  or  agency  in  pro- 
ceedings based  on  a  constitutional,  statutory,  or  regulatory 
provision  which  is  silent  as  to  attorney's  fees,  but  in  which 
the  court  or  agency  is  otherwise  empowered  to  award  such  fees. 

3.  Such  fees  are  provided  for  in  a  settlement  agreement 
which  is  approved  by  a  court  or  agency  in  proceedings  of  the 
type  described  in  either  paragraph  1  or  2  immediately  above. 

III.  STATEMENT  OF  AUTHORITIES  IN  SUPPORT  OF 
REQUESTED  RULING 

A  review  of  the  relevant  authorities  discloses  that  Public 
Citizen  has  met  all  of  the  stated  criteria  for  accepting  legal 
fees  in  the  situations  described  herein  and  that  there  are  ample 
precedents  for  permitting  it  to  do  so.   In  particular,  the 
following  reasons  support  the  issuance  of  the  requested 
ruling: 

(1)   Organizations  exempt  from  taxation  under  section 
501(c)(4)  have  traditionally  been  permitted  to  engage  in 
income-producing  activities  without  jeopardizing  their 
exemptions. 


24-626  O  -  74  -  48 
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(2)  It  would  be  inequitable  to  permit  other  exempt 
organizations  to  charge  for  the  services  V7hich  they  render, 
while  disallowing  the  acceptance  of  any  fees  by  public 
interest  law  firms. 

(3)  Organizations  exempt  from  taxation  under  section 
501(c)(3)  which  provide  legal  services  have  generally  been 
permitted  to  charge  for  their  services  without  endangering 
their  exempt  status. 

(4)  The  awarding  of  legal  fees  by  courts  fulfills 
important  social  policies. 

First,  it  is  clear  that  the  requirement  of  section 
1.501(c) (4) -1(a)(1)  of  the  Treasury  Regulations  that  a 
section  501(c)(4)  organization  not  be  operated  for  profit 
does  not  preclude  such  an  organization  from  receiving  any 
income  or  from  engaging  in  any  income-producing  activity, 
Consumer-Farmer  Milk  Coop  v.  C.I.R.,  186  F.2d  68,  71.  (2d  Cir, 
1950),  cert,  denied,  341  U.S.  931  (1951);  Monterey  Public 
Parking  Corp.  v.  United  States,  321  F.  Supp.  972,  975 
(N.D.  Cal,  1970).   Thus,  organizations  exempt  from  taxation 
under  section  501(c)(4)  have  been  held  to  be  "not  operated 
for  profit"  in  the  following  situations,  among  others: 

— A  corporation  organized  to  conduct  a  free  public 
radio  forum  for  the  dissemination  of  progressive 
social  views  is  exempt  from  a  tax  on  excess  profits, 
even  though  it  devotes  one-third  of  its  air  time  to — 
and  receives  substantial  income  from — commercial 
broadcasting  activities.   Debs  Memorial  Radio  Fund 
V.  Commissioner,  148  F.2d  948  (2d  Cir.  1945). 

— A  corporation  formed  to  construct  and  operate  a 
public  off-street  parking  facility  is  exempt, 
despite  the  fact  that  it  receives  income  in  the 
form  of  parking  fees.   Monterey  Public  Parking 
Corp.  V.  United  States,  321  F.  Supp.  972  (N.D. 
Cal.  1970). 

--A  rural  electrical  cooperative,  which  earns  income 
from  nominal  membership  fees,  monthly  charges  for 
sales  of  power  (a,,  commercial  rates)  ,  and  monthly 
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amortization  charges  and  which  distributes  net 
income  to  its  members,  is  exempt.   United  States 
V.  Pickwick  Electric  Membership  Corp.,  158  F.2d 
272  (6th  Cir.  1946). 

--A  war  veterans'  organization  qualifies  for  exemption 
under  section  501(c)(4)  if  its  primary  activity 
is  the  promotion  of  social  welfare,  even  if  its 
chief  source  of  income  is  the  operation  of  a  resort 
concession.  Rev.  Rul.  68-455,  1968-2  CB  215,  or  the 
sponsorship  of  public  bingo  games.   Rev.  Rul.  68-45, 
1968-2  CB  259. 

— A  gun  club  which  provides  community  facilities  for 
practice  and  instruction  in  the  safe  handling  of 
firearms  is  exempt,  despite  its  obtaining  income 
from  membership  dues,  range  fees,  and  sales  of 
ammunition  and  targets.   Rev.  Rul.  66-273,  1966-2 
CB  222. 

— ^A  volunteer  firefighting  organization  may  be  exempt 
under  section  501(c)(4),  even  though  its  income  is 
largely  derived  from  the  operation  of  social  facilities 
for  its  members  and  the  holding  of  public  dances. 
Rev.  Rul.  66-221,  1966-2  CB  220. 

--An  organization  formed  to  counsel  individuals  in 
solving  their  financial  difficulties  and  primarily 
funded  by  contributions  is  exempt,  even  though  it 
makes  a  nominal  monthly  charge  to  cover  the  expenses 
connected  with  providing  certain  of  its  prorating 
services.   Rev,  Rul.  65-299,  1965-2  CB  165. 

Second,  in  light  of  the  fact  that  other  organizations 
exempt  under  section  501(c)(4)  are  customarily  permitted 
to  charge  for  their  services  or  to  engage  in  other  revenue- 
producing  activity,  it  would  be  inequitable  to  deny  to 
public  interest  groups  such  as  Public  Citizen  the  opportunity 
to  accept  legal  fees  pursuant  to  the  award  or  approval  of 
a  court  or  agency.   The  Service  has  generally  recognized  that 
an  exempt  organization  is  given  preferential  tax  treatment 
not  because  it  provides  socially  desirable  services  without 
charge,  but  because  it  provides  them  at  all.   Thus,  so  long 
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as  an  organization  does  not  violate  some  other  policy  or 
regulation,  such  as  by  serving  as  a  subterfuge  by  which 
private  interests  may  benefit  themselves  without  incurring 
tax  liability,  it  is  entitled  to  an  exempt  status. 

For  example,  in  Rev.  Rul.  69-545,  1969-2  CB  117,  it 
was  held  that  a  hospital  is  exempt  under  section  501(c)(3), 
even  though,  with  the  exception  of  its  emergency  room, 

[it]  ordinarily  limits  admissions  to 
those  who  can  pay  the  cost  of  their 
hospitalization,  either  themselves,  or 
through  private  health  insurance,  or 
with  the  aid  of  public  programs.   Patients* 
who  cannot  meet  the  financial  require- 
ments for  admission  are  ordinarily  re- 
ferred to  another  hospital  in  the  com- 
munity that  does  accept  indigent  patients. 

Similarly,  in  Rev.  Rul.  72-124,  1972-12  I.R.B.  6,  it  was 
held  that  "rest  homes"  for  elderly  persons,  which  were  pre- 
viously ineligible  for  501(c)(3)  exemptions  unless  they 
charged  fees  not  in  excess  of  their  costs,  .may  charge  fees 
exceeding  expenses  under  certain  circumstances,  since  it  is 
the  providing  of  medical  services  and  not  the  presence  or 
absence  of  any  profit  which  renders  the  organization  "chari- 
table." Accordingly,  Public  Citizen's  exemption  as  a  social 
welfare  organization  does  not  arise  from  its  representation 
of  the  public  interest  without  compensatior^  which  unlike 
the  subjects  of  the  foregoing  Revenue  Rulings,  it  does  on  a 
regular  basis.   Its  exemption  stems,  instead,  from  the  facts 
that  Public  Citizen  undertakes  such  representation  at  all, 
and  that  any  revenue  generated  by  such  representation  is 
precluded  from  benefitting  any  individual  or  other  private 
interest. 

Based  upon  these  general  principles.  Public  Citizen's 
right  to  accept  court-awarded  legal  fees  without  jeopardizing 
its  exempt  status  is  clearer  than  that  of  either  the  hospital 
or  rest  homes  which  were  the  subjects  of  the  above  Revenue 
Rulings  for  the  following  reasons: 
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1.  The  fees  of  those  organizations  were  charged  directly 
to  their  patients,  while  Public  Citizen  proposes  to  accept 
fees  which  are  derived  only  from  the  resources  of  opposing 
parties  or  from  recoveries  which  benefit  a  class  of  persons, 

2.  Public  Citizen's  fees  will  be  subject  to  the  award 
or  approval  of  a  court,  which  must  be  convinced  of  their 
reasonableness;  no  comparable  review  procedure  exists  for 
the  fees  charged  by  hospitals  and  rest  homes. 

3.  The  hospitals  and  rest  homes  compete  directly  with 
privately  owned  institutions;  by  contrast,  most  cases  handled 
by  Public  Citizen  attorneys  have  no  fee-generating  potential, 
and  Public  Citizen  has,  on  a  number  of  occasions,  declined  to 
accept  cases  expressly  because  the  potential  client  is  able  to 
pay  a  compensated  attorney  and  a  competent  attorney  is  readily 
available  and  is  willing  to  take  the  case. 

4.  While  the  hospital  in  question  considers  a  patient's 
ability  to  pay  to  be  a  precondition  to  admission  and  commonly 
refers  non-paying  patients  elsewhere,  Public  Citizen  weighs  every 
potential  case  on  the  basis  of  criteria,  such  as  those  set  forth 
at  page  four,  supra,  which  do  not  consider  the  client's  ability 
to  pay  (except  to  the  extent  that  that  factor  might  influence 
Public  Citizen  to  refer  the  case  to  a  private  attorney). 

5.  As  an  organization  exempt  under  section  501(c)(4), 
Public  Citizen  is  less  able  to  obtain  funding  through  con- 
tributions than  organizations  exempt  under  section  501(c)(3), 
since  donations  to  it  cannot  be  deducted  by  the  donors. 

6.  In  many  of  the  cases  in  which  Public  Citizen  becomes 
involved,  the  awarding  of  legal  fees  will,  in  itself,  perform 
a  therapeutic  function,  since  it  deters  other  wrongdoers  from 
committing  the  same  violation  as  the  particular  defendant,  and 
since  it  provides  an  incentive  for  other  plaintiffs  to  bring 
similar  actions  in  the  future  should  similar  transgressions 
recur;  the  paying  of  nursing  home  and  hospital  fees  performs 
no  such  socially  useful  function.   See  pp.  12-14  infra. 

A  third  reason  why  the  requested  ruling  should  be  issued 
is  that  exempt  organizations  which  provide  legal  services 
have  traditionally  bee.i  permitted  to  accept  legal  fees  without 
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endangering  their  exemptions.   Section  2.02  of  Revenue  Pro- 
cedure 71-39,  1971-2  CB  575,  acknowledges  that  organizations 
providing  legal  representation  for  those  whose  civil  rights 
are  threatened  have  "long  been  recognized  as  .  .  .  charitable," 
and  these  organizations  have  frequently  been  awarded  legal 
fees.   See  e.g. ,  Clark  v.  American  Corp.,  320  F.  Supp.  709, 
711  (E.D.  La.  1970),  aff'd,  437  F.2d  959  (5th  Cir .  1971). 
(NAACP  Legal  Defense  and  Educational  Fund  lawyer  awarded 
$20,000  fee  in  civil  rights  case);  Rev.  Rul.  65-282,  1965-2 
CB  21  (fee  which  was  awarded  to  court-appointed  legal  aid 
lawyer  in  criminal  case  was  turned  over  to  legal  aid  society). 
The  most  recent  indication  that  the  performing  of  legal 
services  for  a  fee  is  not  inherently  inconsistent  with  tax 
exemption  was  in  Rev.  Rul.  72-559,  1972-47  I.R.B.  8,  in  which 
the  Service  approved  a  501(c)(3)  exemption  for  an  organization 
which  finances  selected  young  lawyers  who  establish  private 
practices  in  economically  depressed  areas.  Although  the 
lawyers  are  expected  to  provide  substantial  amounts  of  free 
legal  services,  they  are  also  expected  to  charge  fees  to 
clients  who  can  afford  to  pay  them  and  to  develop  a  self- 
sustaining  private  practice  within  three  years.   For  the 
six  reasons  listed  above  distinguishing  it  from  the  nursing 
home  and  hospital.  Public  Citizen's  case  for  continued 
exemption  is  more  compelling  than  that  of  the  organization 
involved  in  Rev.  Rul.  72-559.   In  short,  the  litigation 
activities  of  Public  Citizen  in  furtherance  of  the  public 
interest  fall  squarely  within  a  class  of  legal  activities 
which  has  for  years  been  considered  by  the  Service  to  warrant 
exemption  from  income  taxation. 

The  fourth  and  perhaps  most  important  ,  reason  why  the 
requested  ruling  should  be  granted  is  that  the  awarding  of 
legal  fees  by  courts  furthers  social  aims  which  have  been 
deemed  by  the  Congress  and  the  courts  to  be  important.   The 
acceptance  by  Public  Citizen  of  legal  fees  is  especially 
compatible  with  its  exempt  purpose  of  promoting  the  social 
welfare  in  cases  in  which  awards  of  attorney's  fees  by  a 
court  or  administrative  agency  is  expressly  provided  for  by 
statute.   For  example,  the  awarding  of  legal  fees  under 
section  4  of  the  Clayton  Act--as  well  as  under  other  federal 
laws--is  an  important  part  of  the  federal  regulatory  scheme. 
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See  Advance  Business  Systems  &  Supply  Co.  v.  SCM  Corp., 
287  F.  Supp.  143,  160-61  (D,  Md.  1968),  aff'd,  415  F.2d  55, 
cert,  denied,  297  U.S.  920  (1970).   Congress,  in  enacting 
such  provisions,  deemed  it  fitting  that  wrongdoers  should 
pay  the  reasonable  attorney's  fees  of  those  who  were  damaged 
by  their  acts,  both  to  punish  the  guilty  and  to  provide  an 
incentive  for  aggrieved  parties  to  enforce  the  congressional 
policy  through  court  actions.   See  Newman  v.  Piggie  Park 
Enterprises,  Inc. ,  supra,  390  U.S.  at  401.   Where  attorney's 
fees  are  provided  for  by  statute,  the  award  of  such  fees  is 
based  on  public  policy  considerations;  it  is  irrelevant, 
therefore,  that  plaintiff's  counsel  may  have  agreed  to  serve 
without  compensation  in  the  absence  of  any  award  of  attorney's 
fees  by  the  court.   See  Miller  v.  Amusement  Enterprises,  Inc., 
426  F.2d  534,  538-39  &  n.l4  (5th  Cir .  1970)  [Suit  under 
Title  II  of  Civil  Rights  Act  of  1964,  42  U.S.C.  §  2000a-3(b)]; 
Clark  V.  American  Marine  Corp.,  320  F.  Supp.  709,  (E.D.  La. 
1970),  aff'd,  437  F.2d  959  (5th  Cir.  1971)  ("[Congress]  did 
not  look,  like  Lear's  jester,  to  the  breath  of  the  unfeed 
lawyer,  but  considered  that  the  prevailing  litigant  should 
be  able  to  pay  the  laborer  the  worth  of  his  hire.")  (Suit 
under  Title  VII  of  the  Civil  Rights  Act  of  1964,  42  U.S.C. 
§  2000e-5k).   The  Congressional  policy  is  apt  to  be  especially 
well  served  where,  as  in  Public  Citizen's  case,  any  fees  will 
be  channeled  into  other  public  interest  pursuits,  and  the 
awarding  of  fees  to  a  public  interest  organization  will  pro- 
vide an  incentive  for  other,  similar  groups  to  act  as  "pri- 
vate attorneys  general"  in  later  cases.   Cf.  United  Church 
of  Christ  v.  F.C.C.,  465  F.2d  519,  528  (D.C.  Cir.  1972).   In 
short,  the  acceptance  by  Public  Citizen  of  legal  fees  where 
such  fees  are  provided  for  by  statute  promotes  the  Con- 
gressional policy  underlying  the  particular  statute  and 
thereby  furthers  Public  Citizen's  purpose  of  promoting  social 
welfare. 

The  acceptance  of  legal  fees  in  cases  in  which  fees  are 
awarded  by  a  court  or  agency  to  meet  the  ends  of  justice  is 
also  strongly  supported  by  well  established  policy  considerations 
and  is  compatible  with  the  organization's  tax  exempt  status 
under  section  501(c)(4).   In  many  such  cases,  of  course,  the  ^ 
courts  award  fees  because  plaintiff  has  served  as  a  "private 
attorney  general,"  advancing  a  socially  important  aim  through 
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the  prosecution  of  his  civil  action.   See  e.g. ,   La  Raza  Unida 

V.  Volpe.  F,  Supp.  (N.D.  Cal.  October  19,  1972) 

(awarding  attorney's  fees  in  suit  under  National  Environ- 
mental Policy  Act),   In  these  cases,  the  policies  served  by 
the  awarding  of  legal  fees  are  the  same  as  those  involved 
where  such  fees  are  provided  for  by  statute.   In  some  other 
cases  in  v;hich  courts  have  awarded  attorney's  fees  without 
express  statutory  authorization,  the  underlying  policy  has 
been  to  deter  parties  from  acting  vexaciously  or  in  bad  faith 
by  requiring  those  who  do  so  to  pay  the  attorney's  fees  of 
their  opponents.   Again,  the  awarding  of  fees,  of  itself, 
furthers  a  socially  important  policy. 

Finally,  attorney's  fees  have  been  awarded  by  courts 
without  express  statutory  authorization  in  cases  in  which 
plaintiff  has,  through  his  efforts,  bestovjed  a  substantial 
benefit  on  a  class  of  other  persons.   In  any  such  case, 
attorneys  and  others  employed  by  Public  Citizen  might  devote 
hundreds  of  manhours  of  time,  substantial  amounts  of  money, 
and  other  valuable  resources,  to  the  creation  of  a  common  fund 
or  other  substantial  common  benefit.   Public  Citizen  funds 
would  have  been  expended  to  pay  filing  costs,  expenses  of 
transcripts  of  depositions  and  trial  testimony,  witness  fees, 
printing  and  reproduction  costs,  travel  and  telephone  expenses, 
and,  most  significantly,  the  salaries  of  one  or  two  attorneys. 
"To  allow  the  others  to  obtain  full  benefit  from  the  plaintiff's 
efforts  without  contributing  equally  to  the  litigation  expenses 
would  be  to  enrich  the  others  unjustly  at  the  plaintiff's 
expense."   Mills  v.  Electric  Auto-Lite  Co.,  supra,  396  U.S. 
at  392.   The  fact  that  Public  Citizen  attorneys  may  agree  to 
participate  in  such  cases  without  compensation  because  of 
the  importance  of  the  case  to  the  furtherance  of  the  social 
welfare,  should  not  preclude  Public  Citizen  from  accepting  a 
legal  fee  if,  incidental  to  its  efforts  in  support  of  the 
public  interest,  its  attorneys  are  successful  in  creating  a 
fund  or  other  substantial  benefit  for  others.   See  La  Raza 
Unida  v.  Volpe,  supra. 

In  summary,  the  reasons  for  issuing  the  requested  ruling 
are  compelling.   The  litigation  activities  of  Public  Citizen 
are  substantially  similar  to  like  activities  of  legal  service 
organizations  which  have  long  been  permitted  to  accept 
attorney's  fees  without  jeopardizing  their  exemptions.   Other 
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exempt  organizations  have  been  allowed  to  charge  directly  for 
their  services  or  to  engage  in  revenue-producing  activities 
far  less  essential  to  their  exempt  purposes  than  Public  Citizen's 
litigation  activities  are  to  the  furtherance  of  the  social 
welfare.  In  light  of  these  facts,  it  would  be  inequitable  to 
prohibit  Public  Citizen  from  accepting  legal  fees  pursuant  to 
the  award  or  approval  of  a  court  in  cases  involving  the  public 
interest.   In  addition  to  its  inequity,  such  a  prohibition 
would  seriously  thwart  the  advancement  of  policies  articulated 
by  the  courts  and  the  Congress  favoring  th6  awarding  of 
attorney's  fees  in  cases  in  which  a  party  has  bestowed  a 
substantial  benefit  on  others  or  has  promoted  an  important 
national  priority. 

IV.   PROCEDURAL  STATEMENTS 

Powers  of  attorney  and  declarations  of  representation 
are  enclosed. 

To  the  best  of  our  knowledge,  the  issues  presented  herein 
are  not  pending  before  any  field  office  of  the  Internal  Revenue 
Service. 

If  the  Service  believes  it  advisable,  or  if  a  favorable 
ruling  is  not  contemplated  on  the  basis  of  this  request,  a 
conference  is  requested. 

Please  send  the  original  of  any  ruling  on  this  request, 
or  any  other  correspondence  related  to  this  request,  to  the 
undersigned  attorneys  at  2000  P  Street,  N.W.  ,  Suite  515, 
Washington,  D.C.   20036. 

If  further  information  is  desired,  please  call  either 
of  the  undersigned  attorneys  at  785-3704,  in  Washington,  D.C. 
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W.  Thomas  Jacks 
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Alan  B.  Morrison 

Suite  515 

2000  P  Street  N.W. 
Washington,  D.C.   20036 
(202)  785-3704 

Attorneys  at  Lav? 
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CHARITABLE  DEDUCTIONS  FOR  PRO  BONO  PUBLICO 

PROFESSIONAL  SERVICES: 'AN  UPDATED 

CARROT  AND  STICK  APPROACH 

PETER  D.  BAIRD* 

Although  charitable  contributions  of  money  or  property  may 
produce  income  tax  deductions,  contributions  of  services  to 
charity  traditionally  have  not  been  deductible.  The  author 
contends  that  the  increasing  need  for  free  professional  services 
mandates  congressional  experimentation  with  charitable  de- 
ductions for  professional  services. 

To  a  significant  degree,  lawyers  and  other  professionals  work  for 
lucre.  Until  the  proper  economic  incentive  can  be  found,  America's 
pro  bono  legal  problems  will  be  handled  largely,  if  at  all,  by  a  patch- 
work of  traditional  legal  aid  societies,  government  programs,  a  few 
public  interest  law  firms,  foundations,  a  variety  of  special  interest 
organizations,  and  some  private  practitioners.^  This  melange  has  been 
unable  to  do  the  entire  job,  especially  for  the  poor.^ 

One  answer  is  obvious.  The  private  law  firms,  with  their  numbers, 

•  Member  of  the  State  Bar  of  Arizona.  B.A.,  1963,  Carleton  College;  LL.B.,  1966, 
Stanford.  The  author  is  grateful  for  the  assistance  of  many  at  his  law  firm,  particularly 
John  P.  Frank,  Paul  M.  Roca,  and  Arthur  P.  Allsworth,  and  of  his  lawyer  and  wife,  Sara 
Baird. 

^See  42  U.S.C.  §§  2701-2994  (1970);  Samore,  Legal  Services  for  the  Poor,  32  Albany  L. 
Rev.  509  (1967-68);  Voorhees,  Legal  Aid:  Past,  Present  and  Future,  56  A.B.A.J.  765  (1970); 
Wilging,  Financial  Barriers  and  the  Access  of  Indigents  to  the  Courts,  57  Geo.  L.J.  253 
(1968);  Comment,  The  New  Public  Interest  Lawyers.  79  Yale  L.J.  1069  (1970). 

2  "The  traditional  pro  bono  publico  role  of  the  private  attorney  and  the  efforts  of 
government  and  privately  supported  legal  aid  have  proved  insufficient  to  meet  the  needs 
of  unrepresented  individuals  and  interests  who  are  locked  in  the  poverty  cycle  and  unable 
to  secure  legal  services."  Ashman  &  Woodard,  Private  Law  Firms  Serve  the  Poor,  56 
A.B.A.J.  565  (1970).  "Despite  the  broadening  of  the  legal  aid  program,  in  many  cities  and 
less  populous  areas  the  poor  have  few,  if  any,  legal  services  from  organized  legal  aid 
available  to  them,  and  equal  justice  is  a  reality  in  much  less  than  half  of  the  major  com- 
munities of  the  country."  Voorhees,  supra  note  1,  at  767.  "[T]here  aren't  enough  lawyers 
to  serve  poor  people  .  .  .  ."  Wexler,  Practicing  Law  for  Poor  People,  79  Yale  L.J.  1049, 
1055  (1970).  "[T]his  vast  program  appears  only  to  have  scratched  the  surface  of  the  wide- 
spread need  for  such  services.  ...  It  has  been  estimated  that  between  14  and  20  million 
legal  problems  of  the  poor  each  year  merit  the  attention  of  a  lawyer."  Wilging.  supra 
note  1,  at  268,  269.  See  Comment,  Unavailability  of  Lawyer's  Services  for  Low  Income 
Persons,  4  Valparaiso  U.L.  Rev.  308  (1970). 
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experience,  expertise,  and  political  influence,  must  assume  a  more  ac- 
tive role.3  Observing  that  "[t]he  practicing  bar  has  remained  largely 
aloof,"  Justice  Brennan  asks  us  to  face  the  "problem  of  devising  more 
and  better  ways  for  lawyers  to  serve  the  public  interest  even  while  they 
remain  fully  engaged  in  private  practice."*  Indeed,  canon  8  of  the  new 
Code  of  Professional  Responsibility  states  that  "[t]he  fair  administra- 
tion of  justice  requires  the  availability  of  competent  lawyers"  and  that 
"[tjhose  persons  unable  to  pay  for  legal  services  should  be  provided 
needed  services."^ 

Words  alone,  like  those  high  sounding  but  too  often  hollow 
phrases  in  canon  8,  will  not  reshape  our  profession.  There  must  be  an 
economic  incentive.  Before  desperation  pushes  us  to  an  expanded, 
federally  funded  program  with  its  high  cost,^  controls,'^  politics,^ 
bureaucracy,  and  threat  to  the  independence  of  the  bar,«  we  should 
experiment  with  something  less  drastic. 

Consider  a  charitable  deduction  for  lawyers  and  other  profes- 
sionals who  render  services  to  or  through  a  tax  exempt  organization, 

3  There  is  a  persistent  cry  for  greater  participation  by  the  private  bar.  See  Cahn  & 
Cahn,  Power  to  the  People  or  the  Profession?— The  Public  Interest  in  Public  Interest 
Law.  79  Yale  L.J.  1005,  1025  (1970)  ("[P]rivate  law  firms  must  become  involved  on  an  in- 
stitutional basis  in  public  interest  work  .  .  .  .");  Kirgis,  Law  Firms  Could  Better  Serve  the 
Poor,  55  A.B.A.J.  232  (1969)  ("[I]ncreased  systematic  participation  by  private  law  firms  is 
not  only  desirable,  but  inevitable  .  .  .  .");  See  also  Ashman  &  Woodard,  supra  note  2; 
McGonagle,  New  Lawyers  and  New  Law  Firms.  56  A.B.A.J.  1139,  1140  (1970). 

4  Brennan,   The  Responsibilities  of   the  Legal  Profession.  54  A.B.A.J.   121,   122,   125 

(1968). 

BABA,  Code  of  Professional  Responsibility,  Canon  8,  Ethical  Consideration  8-3,  at 

33  (1969). 

6  The  federal  government  has  increasingly  become  the  sustaining  economic  force  be- 
hind public  service  poverty  law  in  America  today.  "In  1964,  51  per  cent  of  the  financial 
support  of  legal  aid  came  from  community  funds,  17  per  cent  from  bar  associations  or 
lawyers  and  the  balance  from  miscellaneous  sources."  Voorhees,  supra  note  1,  at  767.  By 
1969,  82%  or  $45  million  of  the  total  $55  million  budget  came  from  the  federal  govern- 
ment. Id.  And  this  money  is  not  adequate;  to  handle  the  present  case  load  properly,  it 
is  estimated  that  "the  OEO  legal  services  budget  would  have  to  be  doubled."  McGonagle, 
supra  note  3.  at  1140.  Moreover,  when  funding  judicare,  which  involved  paying  private 
lawyers  with  government  money,  the  cost  of  these  services  was  high:  "[T]he  cost  per  case 
under  judicare  is  running  almost  three  times  that  of  the  neighborhood  law  offices." 
Schlossberg  &  Weinberg,  The  Role  of  Judicare  in  the  American  Legal  System,  54  A.B.A.J. 
1000,  1003  (1968);  Robb,  Alternate  Legal  Assistance  Plans.  14  Catholic  Law.  127.  135 
(1968).  .    _,    . 

7  Federal  funds  inevitably  entail  federal  strings.  For  example,  judicare  required  a 
large  amount  of  federal  control."  Schlossberg  &  Weinberg,  supra  note  6,  at  1004.  See  also 
The  New  Public  Interest  Lawyers.  79  Yale  L.J.  1069,  1106  (1970)  ("A  central  difficulty 
arising  from  the  need  to  seek  financing  from  sources  other  than  clients  is  that  the  source 
of  funds  may  place  explicit  or  implicit  conditions  on  their  use  which  make  the  lawyer 
less  effective  in  his  advocacy."). 

8  With  federal  funding  comes  political  debate  about  the  legal  services  that  are  being 
underwritten.  See  generally  McGonagle,  supra  note  3;  Hannoii,  Legal  Services  and  the 
Local  Bars;  How  Strong  Is  the  Bond?,  6  Cal.  Western  L.  Rev.  46  (1969). 

9  A  legitimate  concern  has  been  voiced  that  some  lawyers  could  become  dependent 
upon  government  under  the  judicare  program.  See  Robb,  supra  note  6,  at  136.  See  also 
Hannon,  supra  note  8.  Preserving  the  independence  of  the  bar  is  essential  to  our  system 
of  freedom.  See  generally  Black,  The  Lawyer  and  Individual  Freedom,  21  Tenn.  L.  Rev, 
461  (1950). 
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such  as  a  legal  aid  society.^''  The  personal  contribution  of  professional 
services  can  certainly  be  as  significant  and  meaningful  as  the  impersonal 
donation  of  cash  or  property.  Apart  from  administrative  considerations, 
there  is  no  compelling  reason  to  differentiate  between  absentee  charity 
based  on  the  transfer  of  money  or  property  and  the  donation  of  pro- 
fessional time  and  talent. 

One  purpose  for  the  charitable  deduction  is  to  encourage  the 
private  sector  to  perform  tasks  that  otherwise  would  fall  on  govem- 
ment.^i  By  creating  an  incentive  for  private  practitioners  to  become 
personally  involved  in  the  pro  bono  work  of  our  time,  to  represent  the 
poor  who  come  to  legal  aid  societies  for  help,  or  to  build  the  corporate 
structures  of  organizations  dedicated  to  protecting  the  environment, 
we  may  avoid  the  necessity  of  greatly  expanded  federal  participation. 
It  is  impossible  to  measure  the  strength  of  the  incentive.  However, 
since  the  charitable  deduction  for  a  partnership  inures  to  the  benefit  of 
individual  partners,^^  the  senior  partners  in  high  tax  brackets  may  be 
more  interested  in  allowing  or  even  directing  the  firm's  associates  to 
engage  in  pro  bono  legal  work  for  qualified  organizations. 

Congress  has  never  clearly  said  that  section  170(c),  which  allows  a 
deduction  for  "a  contribution  or  gift  to  or  for  the  use  of"^^  certain 
organizations,  is  restricted  to  the  transfer  of  property  or  money.  Since 
1920,  however,  the  Treasury  Department  has  ruled  consistently  that 
"[t]he  value  of  services  rendered  to  charitable  institutions  may  not  be 
allowed  as  a  deduction.""  Thus,  there  is  a  regulation  stating  that  "[n]o 
deduction  is  allowable  for  contribution  of  services. "^° 

Making  professional  services  deductible  undoubtedly  would  en- 
tail an  amendment  to  section  170(c).  Even  though  section  170(c)  is  not 
on  its  face  restricted  to  money  or  property,  a  formal  amendment,  rather 

10  Legal  aid  societies  are  eligible  for  tax  exempt  status.  Rev.  Rul.  69-161.  1969-1 
Cum.  Bull.  149.  See  also  Dulles  v.  Johnson,  273  F.2d  362,  367-68  (2d  Cir.  1959)  ("mro- 
viding  free  legal  service  through  participation  in  legal  aid,  and  providing  low  cost  legal 
service  through  participation  in  a  legal  referral  system  ...  are  in  our  opinion,  educational 
and  charitable.").  Tax-Exempt  Status  for  Legal  Aid-Lawyer  Reference,  25  Legal  Aid 
Briefcase  21  (1966).  ,  „        ,„  „^ 

11  House  Comm.  on  Ways  and  Means,  H.R.  Rep.  No.  1860,  75th  Cong.,  3d  Sess.  19-20 

(1938):  u    .    u,        A 

The  exemption  from  taxation  of  money  or  property  devoted  to  charitable  and 
other  purposes  is  based  upon  the  theory  that  the  Government  is  compensated  for 
the  loss  of  revenue  by  its  relief  from  financial  burden  which  would  otherwise 
have  to  be  met  by  appropriations  from  public  funds,  and  by  the  benefits  resulting 
from  the  promotion  of  the  general  welfare. 

12  5  J.  Mertens,  Law  of  Federal  Income  Taxation  §  31.32  (rev.  ed.  1969). 

13  Int.  Rev.  Code  of  1954,  §  170(c). 

14  0.D.  712,  3  Cum.  Bull.  188  (1920).  See  Rev.  Rul.  57-462,  1957-2  Cum.  Bull. 
157  (in  which  free  newspaper  space  donated  to  charity  was  held  to  be  a  ser%'ice  and  thus 
nondeductible);  Rev.  Rul.  162,  1953-2  Cum.  Bull.  127  (in  which  the  donation  of  blood 
was  held  to  be  nondeductible  as  a  service);  See  also  Chommie.  Federal  Income  Taxation: 
Transactions  in  Aid  of  Education,  58  Dick.  L.  Rev.  189.  190  (1954);  Smith,  Income  Tax 
Planning  for  Charitable  Gifts,  1953  111.  L.F.  601,  611  (1953). 

iBTreas.  Reg.  §  L170-2(a)(2)  (1958). 
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than  a  test  case,  would  be  required  to  accomplish  the  change.  The  long- 
standing revenue  rulings/^  the  regulations,"  the  tax  court  position,^^ 
the  reenactment  doctrine,^^  persuasive  case  authority.^o  and  congres- 
sional statements^!  would  all  combine  to  prevent  any  judicial  declara- 
tion that  section  170(c)  includes  the  contribution  of  services.  Obvious 
problems  surround  this  proposal.  To  prevent  an  unacceptable  erosion 
of  our  tax  base,  limitations  should  be  imposed  on  the  breadth  of  any  ■ 
deduction  for  charitable  services.  To  avoid  widespread  abuse,  there 
must  be  realistic  administrative  means  of  verifying  and  measuring  the 
services  contributed. 

There  are  at  least  two  fundamental  ways  of  restricting  the  scope 
of  the  proposed  deduction.  First,  the  eligibility  of  recipient  organiza- 
tions could  be  limited.  Secondly,  criteria  could  be  drawn  for  the 
services  themselves.  At  an  absolute  minimum,  the  recipient  would  have 
to  be  a  charitable  organization  in  order  to  fit  within  the  present 
framework  of  section  170(c)22  and  to  avoid  the  administrative  problem 
of  policing  charitable  contributions  made  to  other  than  qualified 
organizations.  As  a  further  limitation,  the  recipient's  eligibility  could 
hinge  upon  its  being  "organized  and  operated  exclusively"^^  to  work 

16  See  note  14  supra. 

n  See  Treas.  Reg.  §  1.170-2(a)(2)  (1958).  There  was  an  earlier  regulation,  §  29.23(o)-l, 
of  Regulations  111,  which  provided  that  if  the  gift  is  other  than  money  the  basis  for 
calculation  of  the  amount  would  be  the  fair  market  value  of  the  property  at  the  time  of 
the  contribution  or  gift.  This  was  relied  upon  in  a  revenue  ruling  which  predated  Treas. 
Reg.  §  1.170-2(a)(2)  (1958),  and  which  held  services  to  be  nondeductible.  Rev.  Rul.  162. 
1953-2  Cum.  Bull.  127. 

18  Confronted  with  the  claim  by  a  lawyer  and  his  wife  that  "they  are  entitled  to 
deduct  as  a  charitable  contribution  the  value  of  legal  services  performed  for  their  church," 
the  tax  court  avoided  the  substantive  issue  and  simply  ruled  that  "the  deduction  must  be 
disallowed  here  for  failure  of  proof."  Joseph  P.  Monaghan,  16  CCH  Tax  Ct.  Mem.  159, 
161  (1957). 

18  Helvering  v.  W^inmill,  305  U.S.  79,  83  (1938)  ("Treasury  regulations  and  interpreta- 
tions long  continued  without  substantial  change,  applying  to  unamended  or  substantially 
reenacted  statutes,  are  deemed  to  have  received  congressional  approval  and  have  the  effect 
of  law.").  See  generally  1  J.  Mertens,  supra  note  12,  §  3.22. 

20  See  Orr  v.  United  States,  343  F.2d  553  (5th  Cir.  1965).  In  Orr  a  claim  for  deprecia- 
tion expense  on  an  automobile  used  for  charitable  purposes  was  denied  in  part  because 
"[a]  depreciation  expense  ...  is  not  a  'payment',  not  a  transfer  of  money  or  property." 
Id.  at  556  (emphasis  added).  The  court  noted  that  "  'payment'  is  an  essential  part  of  the 
definition  of  'charitable  contribution'  in  section  170(c)."  Id.  (emphasis  added). 

21  Although  no  clear  or  definitive  guideline  can  be  extracted  from  the  legislative 
history  of  provisions  for  charitable  deductions,  there  are  repeated  statements  concerning 
wealth,  money,  property,  amounts,  and  payments  indicating  that  the  deduction  has  been 
intended  for  tangible  contributions  of  money  and  property.  See  generally  House  Conf. 
CoMM.,  H.R.  Rep.  No.  172.  65th  Cong..  1st  Sess.  32  (1917);  House  Comm.  on  Ways  and 
Means,  H.R.  Rep.  No.  1860.  75th  Cong.,  3d  Sess.  (1938). 

22  This  statute  requires  that  the  contribution  be  "to  or  for  the  use  of  ...  a  corpora- 
tion, trust,  or  community  chest,  fund,  or  foundation  .  .  .  ."  See  also  Rev.  Rul.  62-113, 
1962-2  Cum.  Bull.  10.  11  ("If  contributions  to  the  fund  are  earmarked  by  the  donor  for 
a  particular  individual,  they  are  treated,  in  effect,  as  being  gifts  to  the  designated  indi- 
vidual and  are  not  deductible."). 

23  Under  Int.  Rev.  Code  of  1954,  §§  170(c)(2)(B),  501(c)(3),  this  phrase  has  acquired 
a  fairly  well-established  meaning  that  could  be  used  in  the  context  of  this  proposal. 
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in  a  congressionally  selected  national  problem  area,  such  as  poverty  or 
pollution.  Tax  laws  frequently  have  been  structured  to  encourage 
solutions  to  our  national  problems.  A  recent  example  is  promotion  of 
environmental  protection  by  permitting  pollution  control  equipment 
to  be  amortized  over  a  relatively  short  period  of  time.^*  The  same  is 
true  with  respect  to  coal  mine  safety  equipment.^^ 

Standards  and  restrictions  also  would  have  to  be  designed  for  the 
services  themselves.  To  ensure  that  the  services  would  be  subject  to 
some  reasonable  form  of  objective  evaluation,  such  as  published  legal 
fee  schedules,  the  deduction  should  be  limited  to  professional  services 
for  which  a  license  would  be  required.^*  This  would  prevent  a  lawyer 
from  claiming  a  deduction  for  cooking  noodles  for  the  church  social — 
an  activity  that  would  be  nearly  impossible  to  evaluate  for  tax  purposes. 
If  additional  narrowing  were  needed,  the  deduction  conceivably  could 
be  further  confined  to  "ordinary  and  necessary"  services  for  the  re- 
cipient organization,  using  existing  rules  formulated  for  testing  the 
deductibility  of  business  expenses.^'' 

For  the  most  difficult  problem  of  all,  choosing  which  professions 
should  be  accorded  deductions  for  their  services,  there  are  no  easy 
answers.  This  would  require  a  political  value  judgment:  Which  services 
are  most  essential,  and  thus  to  be  encouraged,  in  solving  America's 
problems?  Yet  selecting  some  professional  services  over  others  for  a  tax 
preference  is  not  entirely  new.  Medical  services  are  already  favored  by 
making  them  deductible  to  the  recipient  on  a  limited  basis.^^  While 
certain  awards  made  to  writers,  artists,  and  scientists  are  nontaxable, 
awards  made  to  professional  athletes  are  taxable.^^  In  short.  Congress 
may  again  have  to  pick  and  choose. 

Fortunately,  all  these  difficult  lines  need  not  be  drawn  at  once.  To 
test  the  efficacy  of  the  basic  concept,  a  two-part  pilot  program  could  be 
instituted  for  a  limited  time.  The  first  part  of  the  program  would  define 
a  general,  and  very  important,  social  objective  such  as  alleviating  the 
problems  of  the  poor.  In  the  second  part,  charitable  deductions  would 
be  allowed  for  professional  services  contributed  to  or  through  organiza- 


24  Id.  §  169  (as  adopted  by  Pub.  L.  No.  91-172,  §  704(a),  83  Stat.  667). 

25  Zd.  §  187. 

26  Guidelines  for  a  professional  act  requiring  a  license  can  be  drawn  from  state 
statutes  and  cases  pertaining  to  the  unauthorized  practice  of  a  profession.  See,  e.g.,  Ariz. 
Rev.  Stat.  Ann.  §  32-261  (Supp.  1971)  (which  prohibits  the  unauthorized  practice  of  law). 
If  it  is  deemed  desirable  to  permit  the  deduction  of  the  value  of  services  not  requiring 
a  license,  the  deduction  could  be  restricted  to  those  services  for  which  the  donor  regularly 
receives  compensation. 

27  Int.  Rev.  Code  of  1954,  §  162.  The  test  would  be  whether  the  donated  services 
would  have  generated  a  deduction  under  §  162,  assuming  hypothetically  that  the  recipient 
was  a  taxable  entity  that  had  paid  for  the  services. 

28 /d.  §  213. 

29  Id.  §  74;  see  Paul  V.  Hornung,  47  T.C.  428  (1967). 


1542 


446  TEXAS  LAW  REVIEW  [Vol.  50:441 

tions  designed  to  provide  specified  services  to  the  poor  or  for  the 
selected  objective. 

For  lawyers,  the  appropriate  conduit  could  be  a  legal  aid  society. 
For  doctors,  it  could  be  a  poverty  clinic.  If  the  engineers,  architects,  or 
contractors  so  chose,  they  could  organize  their  own  specialized  service 
groups,  or  broaden  the  scope  of  existing  ones,  to  rebuild  our  inner 
cities.  In  this  way,  the  necessity  for  singling  out  one  or  two  professions 
over  all  the  others  might  be  avoided  for  the  short  run.  With  the 
thorniest  problem  at  least  temporarily  shelved,  the  whole  concept  may 
be  sufficiently  attractive  for  Congress  to  experiment  on  a  limited  basis. 
If  the  program  worked,  the  principle  could  be  gradually  broadened 
as  other  equally  compelling  social  objectives  were  selected. 

Naturally,  there  would  be  administrative  problems,  even  under  a 
limited  pilot  program.  After  all,  transfers  of  cash  and  property  are 
easier  to  verify  and  measure  than  contributions  of  professional  services. 
But  the  situation  is  not  beyond  administrative  solution.  To  verify  that 
services  were  actually  rendered,  lawyers'  time  records,  which  are  com- 
monly maintained,  could  be  audited.  Additional  and  more  detailed 
records  could  be  required  just  as  more  detailed  records  are  now  re- 
quired to  substantiate  travel  and  entertainment  deductions.^"  Further- 
more, since  charitable  organizations  must  file  an  annual  report  Form 
990  and  must  list  the  names  of  their  "substantial  contributors,"^^  the 
names  of  the  service  donors  together  with  the  dates  and  a  description 
of  their  contributions  could  be  supplied  at  the  same  time  and  provide  a 
further  means  for  verification.  Even  now,  legal  aid  societies  keep 
records  on  the  number  of  privately  donated  legal  hours  in  order  to 
receive  OEO  funds.'^ 

There  should  be  no  great  problem  in  the  evaluation  of  legal 
services.  Lawyers  are  accustomed  to  proving  the  reasonable  value  of 
their  services.  As  a  basic  guide,  local  bar  associations  commonly  publish 
suggested  minimum  fee  schedules.  The  outer  limit  for  deductions  based 
on  services  could  be  calculated  by  the  same  formula  that  presently  sets 
the  maximum  deduction  allowed  for  transfers  of  cash  and  property.^' 

The  problem  of  evaluating  and  limiting  claims  for  legal  services 
has  already  been  faced  by  the  Office  of  Economic  Opportunity  when 
administering  the  judicare  program,  which  involved  government  pay- 
so  Int.  Rev.  Code  of  1954,  §  274(d).  See  also  Treas.  Reg.  §  1.274-5  (1962). 

31  Int.  Rev.  Code  of  1954,  §  6033(b)(5). 

32  To  qualify  for  federal  OEO  funds,  a  legal  aid  society  must  raise  20%  of  its  money 
from  nonfederal  sources.  Under  42  U.S.C.  §  2812(c),  "Non-Federal  contributions  may  be 
in  cash  or  in  kind,  fairly  evaluated,  including  but  not  limited  to  .  .  .  services."  (emphasis 
added).  By  maintaining  records  on  the  number  of  hours  donated  by  private  lawyers  and 
by  placing  a  value  on  these  hours,  the  legal  aid  societies  are  able  to  count  these  nours  in 
meeting  their  nonfederal  quota. 

33  Int.  Rev.  Code  of  1954.  §  170(b). 
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merits  to  private  lawyers  for  pro  bono  work.^^  In  determining  whether 
local  legal  aid  societies  have  met  their  quota  of  nonfederal  money  and 
thus  are  eligible  for  OEO  funds,  a  dollar  value  is  now  being  placed 
on  the  hours  that  private  practitioners  contribute  to  the  society.^^  In 
short,  in  promulgating  rules  and  regulations  to  safeguard  against  abuse, 
the  Treasury  Department  would  not  be  starting  from  scratch. 

Overall,  the  proposal  for  charitable  deductions  for  professional 
services  calls  for  a  significant  departure  from  existing  tax  law  and 
policy.  Although  there  are  problems  to  be  faced  and  solved,^^  the  situa- 
tion is  not  necessarily  beyond  rational  implementation.  Given  the 
importance  of  legal  and  other  professional  services  to  the  solution  of 
our  urban,  environmental,  poverty,  and  racial  crises,  we  must  think 
creatively  and  seek  new  incentives  before  it  is  too  late. 

34  Robb,  supra  note  6,  at  131.  In  the  Wisconsin  judicare  experiment,  fees  were  com- 
puted at  $16.00  per  hour  or  80%  of  the  minimum  fee  schedule,  whichever  was  less,  with 
a  maximum  of  $300.00  per  case  wiiliout  prior  approval  of  the  judicare  office. 

36  Donated  hours  must  be  "fairly  evaluated."  See  note  32  supra.  At  present,  private 
lawyers'  hours  are  given  a  value  of  $16.00  per  hour.  "Valuation  of  Volunteer  Personal 
Services  For  Purposes  of  Computing  the  Non-Federal  Share,"  OEO  Instruction  No.  6802-1 
(Aug.  7,  1968). 

36  See  generally  Surrey,  Tax  Incentives  As  a  Device  For  Implementing  Government 
Policy:  A  Comparison  With  Direct  Government  Expenditures,  83  Harv.  L.  Rev.  705  (1970). 
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COMMITTEE  ON  THE  JUDICIARY 

SUBCOMMITTEE  ON  REPRESENTATION  OF  CITIZEN  INTERESTS 
(injRSUANT  TO  SEC.  H.  5    RES.  M.  IJD  CONGRESS) 

Washington,  D.C.   20510 


October  20.   1973 


Oi-jeu  Letter  to  tlie  Delegates 

r.ey.ional  Conference  of  .State  r>ar  Presidents 

V.'illiar.isburg,  Virginia 

Dear  Delegate: 

I  v.-oald  like  to  take  this  opportunity  to  say  a  few  words  about  the 
work  of  tiie  Sul) commit tee  on  Representation  of  Citizen  Interests,  because 
I  feel   tliat  our  work  is  of  inportance  and  interest  to  bar  associations. 

In  recent  years,  botli  tlie  nature  and  nunfcers  of  ric^ts  given  to  the 
average  citizen  have  changed.     We  have  ircre  laws:     tliey  arc  more  coFijilex: 
tliey  deal   less  witii  traditional  property  disputes  and  more  witli  tlie 
environment,  job  safety,  medical  care,  consumer  protection,  retireirent, 
disability,  and  other  aspects  of  our  personal  lives.     Because  tJiese  nav 
rigjits   intimately  affect  all  .'\mericans,  imlikc  tiie  traditional  property 
ri^its  whicli  affected  only  property  avners ,  tJie  need  for  representation 
of  all  citizens  has   increased. 

Die  very  wealthy  have  never  had  any  difficulty  in  retaining  legal 
counsel.     The  very  poor,  v;ith  incomes  under  $4,n00  for  a  faiiiily  of  four, 
liave  access  to  OEO  Legal   Services,  understaffed  and  underfunded,  as  these 
programs  are.     But  millions  of  /Vnericans  in  tJie  middle  income  range,  tJie 
large  bulk  of  tlie  intended  beneficiaries  of  these  ne\\'  rii^its,  cannot 
afford  adequate  legal  assistance.     The  .Association  of  Trial   Lam-crs  of 
;\merica  has  estimated  tiiat  eacli  day  30,000  legal  questions  which  affect 
-Americans  ix;rsonally  go  unresolved.     Three  major  studies  shav'  that  the 
predominant  reason  for  not  employing  attorneys  is  the  higji  price  of  tlieir 
services. 


From  tlie  attorney's  prospective,  the  economics  of  lawering  affects, 
in  large  part  botl\  tlie  location  and  type  of  his  practice.     One  report 
shaved  tliat  attorneys  with  big  city  corporate  practice  earned  three 
times  as  much  as  the  average  attorney.     1/ashington,  D.   C.  has  one  lai.yer 
for  every  47  citizens.     Morth  Carolina,  on  the  otlier  liand,  has  one  lawyer 
for  every  1,000  citizens.     Tlie  percentage  of  lais^'ers  in  sole  practice  has 
almost  halved  since  1948. 
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The  economics  of  the  legal   profession  has  dianneled  many  quality- 
attorneys  out  of  tlae  business  of  representing  the  average  citizen.     The 
result  is  a  growing  chasm  between  the  legal  profession  and  its  constituents, 
the  citizenry. 

Responding  to  evidence  tiiat  the  voice  of  the  individual  citizen  is 
not  heard  in  the  range  of  formal  and  informal  tribunals  whidi  affect  his 
life,  on  May  10,   1973,  the  Senate  approved  tlie  establishment  of  a  neiv 
Judiciary  Sifccommittee  on  the  Representation  of  Citizen  Interests.     T\\e 
Sifccoramittee  is  charged  with  investigating  tlie  ability  of  any  individual 
or  group  to  obtain  adequate  legal  representation  in  the  settlement  of  grievances. 

We  have  just  completed  six  days  of  public  hearings  on  various  aspects 
of  the  subject  of  legal   fees.     We  heard  from  botii  consumers  and  providers 
of  legal  servies.     The  premise  of  these  first  six  days  of  hearings  was 
that  legal  fees  affected,  if  not  determined,  the  availability  and  quality 
of  legal  representation.     As  tiiese  hearings  began  to  put  flesh  and  blood 
on  the  bare  bones  of  tliis  original  premise,   it  became  quite  clear- -at  least 
to  me- -that  we  hit  the  nail   riglit  on  the  head.     Economics,  both  in  terms 
of  what  consumers  can  afford  to  pay  and  what  laivryers  can  afford  to  work 
for,  is  the  nub  of  the  issue. 

During  the  course  of  these  hearings ,  we  heard  from  citizens  about 
common  problems  involved  in  buying  a  home  or  a  car,  and  affording  a  lai\'yer 
to  help  them.     The  author  of  a  syndicated  column  on  consumer  affairs  discussed 
the  more  than  25,000  complaints  he  has  received  in  the  last  five  years  on 
routine  matters  like  the  above  -  and  the  intolerable  frustrations  involved 
in  seeking  redress.     A  professor  of  consumer  law  and  founder  of  a  nurfcer  of 
consumer  clinics  discussed  his  use  of  nonlejal  and  paraleyral  assistants 
to  cope  with  the  flood  of  cases.     All  A^^itnesses  supported  the  notion  of 
small  claims  or  similar  courts  intheirnei^borhood,  so  that  justice  would 
be  more  accessible  to  them.     Interestingly,  this  recommendation  liad  also 
been  made  in  tiie  recent   (September  23,  1973)  report  of  tlie  President's 
National   Institute  of  Consumer  Justice.     Tlie  Subcommittee  plans  a  joint 
hearing  witii  tlie  Consumer  Subcommittee  of  tiie  Senate  Commerce  Committee  to 
receive  the  recommendations  made  in  tliis  report. 

A  day  of  hearings  was  devoted  to  the  long-standing  practice  of  minimum 
fee  schedules  and  to  tiie  advantages  and  disadvantages  of  such  schedules. 
Lewis  H.   Goldfarb,  a  home  buyer  in  Itorthem  Virginia,  presented  the 
situation  he  confronted  in  attempting  to  find  an  attorney  who  would  charge 
him  less  then  tiie  minimum  fee  for  a  title  search.     As  the  Virginia  State 
Bar  is  well  al^/are,  fr.   Goldfarb  brou^it  suit  under  the  antitrust  laivs  and 
prevailed  against  tiie  Fairfax  County  Bar  Association  (a  voluntary  Bar 
Association)  but  not  against  the  Unified  Virginia  State  Bar. 
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Oil  tliis  latter   issue,   ts\c  Acting.  /\ssistant  Attorney  General  of  the 
Department  of  Justice,   testified  as    follows: 

"1  thinlv  it  is  also  iiiportant  to  note  the  areas  in  which  minimum 
fee  sdiedules  te;iJ  to  have  tiicir  rx)st  severe  inpact.      It  is  obvdously 
not  iipon  tiie  v;ell-to-cb,  or  upon  our  large  business  corporations,  that 
may  have  extensive  legal  business  and  the  ability  to  negotiate  with 
counsel  as  to  an  appropriate  liourlyTee.     It  is  not  necessarily  tpon 
tlxe  poor,  who  in  recent  years  have  been  the  recipients --and  properly 
so- -of  subsidized  legal   services.     But  between  tliese  ti.'o  extremes  are 
a  large  rainijer  of  middle-income  wage  earners  who  must--or  at  least 
should- -C'jnsult  tJie  legal  profession  at  least  once  in  their  lives,  if 
only  as  to  the  jTurcliase  of  a  residence  or  tJie  disposition  of  their 
estates.     Here  tiiere  are  no  siisidizcd  services  nor  the  ability  to 
pay  artificially  inflated  foes.     Here  the  benefits  of  free  and  open 
competition  are  irost  essential." 

lie  further  testified  iJiat   it  was  the  view  of  tJie  Department  of  Justice 
that  both  voluntary  and  integrated  bar  association  v;ere  subject  to  the  antitrust 
laws.     The  matter  will  ultimately  be  resolved  on  appeal. 

The  Siii  commit  tee  s]ient  tivo  days  looking  at  t^^'o  federal   programs  with 
different  nsthods  of  financing  needed  representation.     The  Black  Lung 
Benefits  Act  provides   for  an  indirect   federal   subsidy  of  contingent 
fee  aivards  to  attorneys  v.ho  secure  benefits   for  miners  at  the  state  level . 
The  Veterans'   Benefit  Programs,  on  the  other  hand,  provide  that  no 
attorney  can  diarge  more  than  .''ilO.OO  for  seairing  a  claim  for  a  veteran. 
V/e  explored  each  of  these  pro;',rrims  asking  ourselves  which  method  affords 
the  best  representation   for  the  citizen  at  least  cost  to  the  taxpayer  and 
the  beneficiary  of  the  program. 

Last  year,  eleven  attorneys  in  Kentucky  each  made  between  !;iOO,OnO 
and  $1.08  million  representing  miners  in  obtaining  "Black  Lung"  benefits 
under  state  aiid  federal   programs.     Some  claimed  that  tiiese  attorneys  did 
little  or  no  work  to  reap  these  liuge  ra'.'ards :     they  helped  the  miners  to 
fill  out  a  form  whidi  is  unnecessarily  complicated:     they  arranged  for  a 
medical   examination  by  a  doctor  v.'ho  always  seems  to  find  evidence  of  the 
disease:     tiiey  argued  what  amounted  to  a  "pro  forma"  motion  before  the 
State  Vforkmen's  Com^x^nsation  Board.     The  attorneys,  of  course,  claimed 
that  they  were  providing  badly  needed  representation  to  these  miners  and 
that  they  were  wortli  eveiy  [lenny  of  the  cost  of  their  services.     I  cannot 
help  but  feel   that  there  is  a  cheaixjr  way  to  get  quality  representation 
for  these  miners  at  loss  exi:>ensive  rates  to  the  taxpayer  and  to  the  miners 
themselves. 

LVider  the  veterans  T'^rograi'is ,  v/e  heard  about  large  nuni^ers  of  veterans 
who  went  without  tiie  serxdces  of  an  attorney,  when  legal  representation  was 
necessary,  solely  hecaiLse  tliey  could  not  find  an  attorney  to  take  their  case 
for  the  meager  fee  of  ^in.nn.     Here  again,  the  federal   program  does  not 
seem  to  be  v/ell   desirjied. 
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In  tiie  last  ti-.'o  days  of  hearincp ,  the  Subcommittee  looV.ed  into  the 
recent  trend  of  court  SD.'ards  of  attorneys'   fees  to  the  prevailing  party 
in  litigation,  often  labeled  "fee-shifting".     In  some  cases  the  court 
is  explicitly  given  the  power  to  award  attorneys'   fees  by  a  federal 
statute.     Oi^e  exainple  is  in  the  fair  erployment  provisions  of  Title  VII 
of  ti-ie  Civil  Pdghts  Act  of  1964,  42  U.S.C.   2000e-5(i:).     In  otiier 
situations,  courts  have  implied  tliis  poiver  where  fee-shifting  is  deemed 
necessary  to  effectuate  a  strong  congressional  or  constitutional  policy. 
As  the  United  States  District  Court  for  tlie  :forthem  District  of  California 
per  Judge  Robert  F.   Peckham  said  in  La  Paza  v.  Volpe,   57  F.R.D.  94   (N.D. 
Cal.   1972).     "TJie  rule  briefly  stated  is  that  whenever  tiiere  is  nothing  in 
a  statutory  scheme  wliidi  might  be  interpreted  as  precluding  it,  a  'private 
attorney- general '   should  be  asvarded  attorneys '   fees  when  he  has  effectuated 
a  strong  congressional  policy,  which  has  benefited  a  large  class  of  people, 
and  where  furtiier  the  necessity  of  financial  burden  of  private  enforcement 
are  such  as  to  make  the  award  essential." 

As  testimony  in  the  liearings  shoived,   fee-shifting  will  have  its  most 
potent  effect  where  a  plaintiff  seeks  only  equitable  relief.     Analogous 
to  the  contingent  fee  medianism,  now  widely  employed  by  trial  lawyers, 
if  tlie  attorney  wins  his  client's  case  Ms  fee  will  be  paid  by  the  losing 
party.     If  the  attorney  loses  his  client's  case,  the  attorney  will  absorb 
the  expense.     Like  contingent  fees,   fee -shifting  will  provide  a  method 
of  irakiiig  quality  attorneys  available  to  average  citizens  without 
a  direct  outlay  of  funds  on  the  part  of  tiie  citizen. 

Throu^  this  mechanism,  Congress  can  be  sure  that  the  laws  which  it 
passes  in  the  environmental  and  consumer  areas ,  among  others ,  will  not  be 
repealed  defacto  because  an  aggrieved  citizen  cannot  afford  to  obtain 
representation  to  vindicate  tlie  ri^ts  granted  in  that  legislation.     Through 
the  courts'   use  of  their  equitable  powers  in  this  area,  other  lav;s  too, 
may  be  more  effectively  enforced. 

One  problem  whidi  was  raised  at  the  hearings  was  the  effect  of  28 
U.S.C.   2412  which  prohibits  awards  of  attorneys'   fees  against  the  federal 
government  absent  specific  statutory  authorization.     Since  many  cases 
on  behalf  of  previously  unpresented  interests  are  brou^t  against  the 
federal  government,  proponents  of  fee-shifting  suggested  that  legislative 
reform  is  needed  in  this  area.     Tliey  argued  that  the  federal  government 
is  now  subsidizing  501  of  all  business  litigation,  whether  the  suit  is 
won  or  lost,  frivilous  or  meritorious,  because  the  cost  of  the  attorneys' 
fees  will  be  written-off  as  an  ordinary  and  necessary  business  expense. 
The  federal  government  pays  50!  of  CM.'s  attorneys'  fees  when  it  sues 
the  United  States  to  invalidate  provisions  of  the  Qean  Air  Act  whether 
G.M.  is  ultimately  victorious  or  not.     It  isn't  fair  they  argue,  not  to  award 
attorneys'   fees  to  a  private  citizen  who  proves  that  some  federal  official 
violated  federal  law.     In  essence,  these  private  citizens  are  acting  as 
"private  attorneys  general".     IVhen  these  private  attorneys  general 
guard  tiie  guardians  why  shouldn't  they  receive  an  award  of  attorneys'  fees. 
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Opponents  argue  tiiat  to  allow  aivards  of  attorneys'   fees  against  the 
federal   government  would  encourage  laivsuits  against  the  federal  government. 
Sudi  a  development  tliey  say,  would  flood  tlie  courts  with  frivolous  litigation. 
Despite  tliese  charges,  \v^iere  Congress  has  already  provided  for  fee-shifting 
against  the  federal   government,  courts  liave  not  been  inundated,     'breover, 
courts  have  always  retained  the  power  to  penalize  plaintiffs  with  tlie  costs 
of  defendants'   attorneys'   fees  where  the  plaintiffs  suit  is  frivolous  and 
brou^t  solely  to  liarrass . 

The  Siicommittee  is  presently  compiling  the  report  on  the  liearings 
and  on  other  information  and  comments  received  on  the  si±)ject  of  legal 
fees.     The  official  record  will  close  on  Novenber  6,  and  a  printed 
version  sliould  bo  available  by  the  end  of  tiie  year.     The  record  may 
well  generate  legislative  proposals  in  some  of  the  areas  studied. 

Legal   fees  has  been  the  first  area  of  public  inquiry  by  the  Sii3- 
committee,  but  other  issues  are  currently  being  studied  and  may  be  the 
subject  of  later  hearings.     These  areas   include  legal  education, 
professional  responsibility,  the  pros  and  cons  of  specialization,  the 
increased  use  of  paralegal  assistance,  and  possible  changes  in  the  code 
of  professional  responsibility  concerning  advertising  and  solicitation. 
Additionally,  the  Subcommittee  is  looking  into  cortplex  questions  involved 
witli  group  and  prepaid  legal  services  plans,  as  methods  of  financing 
legal  services  to  middle -income  Americans. 

As  our  inquiry  broadens  i-ie  welcome  the  comments,  criticisms  and 
suggestions  of  the  organized  bar.      I  have  \\rritten  to  all  the  Presidents 
of  every  state  bar  association  soliciting  comironts  for  tiie  record  on  our 
first  six  days  of  hearings.     .As  I  said  earlier,  this  record  closes  on 
^fovember  6.      I  would  like  to  take  tliis  opportunity  to  reiterate  my  request 
and  the  importance  of  the  input  \Aich  the  organized  bar  can  have  into  the 
Stbcommittee's  work.     Qiesterfield  Smith,  President  of  the  American  Bar 
Association,  has  written  to  me  as  follows: 

"In  ny  own  judgment,  there  is  no  activity  of  the  Congress  which 
is  more  in^rtant  to  tlie  American  Bar  Association,  and  to  the  national 
legal  profession  for  \*iidi  it  speaks,  than  that  of  your  Stfccommittee: 
nor  is  there  in  ny  judgment  any  other  congressional  activity  which  has 
a  greater  possibility  for  lasting  benefit  for  the  citizens  of  our 
country  in  our  never-ending  search  of  equal  justice  for  all." 

As  we  begin  this  search |your  help^tt  welcomed. 

Since/ 


JCSIN 
Chairman 


JVT/nlw 
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a^ierica:n  par  association 
CODE  OF  prof£Ssio:nI/\l  responsibility 

G\>KON  2 

A  lawyer  should  assist  Tin: 

LEGAL  profession  IN  R'LFILLING 
ITS  DLTY  TO  M/\KE 
LE&^L  COU>:SEL  AVAIL\3LE 


Disciplinary  Rule  2-106  Fees  for  Legal  Services. 

(A)  A  la\^yer  sliall  not  enter  into  an  agreement  for,  charge,  or 
collect  an  illegal  or  clearly  excessive  fee. 

(B)  A  fee  is  clearly  excessive  when,  after  a  Tcvic\^  of  the  facts, 
a  lav\yer  of  ordinar>'  prudence  would  be  left  with  a  definite 

and  firm  conviction  t/iat  the  fee  is  in  excess  of  a  reasonable  fee. 
Factors  to  be  considered  as  guides  in  determining  the  reasonableness 
of  a  fee  include  the  following: 

(1)  The  time  and  labor  required,  the  novelty  and  difficulty 

of  the  questions  involved,  and  the  skill  requisite  to  perform 
the  legal  service  properly. 

(2)  The  likelihood,  if  apparent  to  the  client,  tliat  the  acceptance 
of  the  particular  employment  will  preclude  other  emplo)'ment 

by  tlic  lawyer. 

(3)  The  fee  customarily  charged  in  the  locality  for  sirailar  legal 
services. 

(4)  The  anount  involved  and  the  results  obtained. 

(5)  The  time  limitations  imposed  by  the  client  or  by  the 
circumstances. 

(6)  Vae   nature  and  length  of  the  professional  relationship  with 
the  client. 

(7)  The  experience,  reputation,  and  ability  of  the  lav^yer 
or  lawyers  performing  the  services. 

(8)  U'hether  the  fee  is  fixed  or  contingent. 

(C)  A  lawyer  shall  not  enter  into  an  arrangement  for,  charge,  or  collect 
a  contingent  fee  for  representing  a  defendant  in  a  criminal  case. 
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American  Bar  Association 


Orrjcc  o*"  THc   President 

Chesterfield  Smith 

American  n*«CENTCn 

Chicago.  iLt-iNOis  60637 

TciCPHONt  (3ia)  493-0533 


Please  reply  to 

I70S  OeSales  Street,  n   W 

Washinston  D  C  20036 


September  19,    1973 


The   Honorable  John  V.    Tunney 
United  States  Senate 
Washington.    D.    C.       20510 

Dear  Senator   Tunney: 

I  too  enjoyed  my   meeting  and   lunch  with  you  last  week;   and 
I   am  confident  that   the   many   close   contacts   which   will  be  occasioned 
by   our   respective   commitments   during  the   forthcoming  year   will  be 
pleasant   indeed. 

On  behalf  of  the  American  Bar  Association,    I   wish  to  e::press 
our  deep  interest  in  the   program  of  your   new  Subcommittee  to  study 
the   legal  profession  and   its  ability  to  afford  all  citizens  the  basic 
right  to   legal   representation.       As   I   mentioned   in  our   meeting   last 
week,    the  officers  oi   the  Association  and   its   staff  are   tully   pre- 
pared to  cooperate   with   the  Subcommittee   in   all   feasible   ways   in 
this   most  important  undertaking. 

In   response  to  the  Subcommittee's   request,    I  have   asked 
Walter   P.    Armstrong,    Jr.,    Esq.,    a  distinguished   lawyer  from 
Memphis,    Tennessee,    and   a  formei-  chairman  and   long-time   mem- 
ber of  the  Association's   Standing  Committee  on   Ethics   and   Profes- 
sional  Responsibility  to   appear   before   the   Subcommittee  at  its 
September   20  hearing   on  the   subject  of  minimum  fee   schedules. 

While  the  Subcommittee   has  determined  to   structure  its 
initial  hearings   on  the   issue   of  legal   fees,    obviously  an   important 
determinant   of   citizen  access  to   legal   services,    I   would   like  to 
briefly   sketch  the   Association's   recent  history  of  concern  and 
action  in  the  general  area  of  availability  of  legal  services. 

Prior  to  1965,    the   Association's   program   in   the   general   area 
was   confined  to  efforts  to   promote   and   stimulate   lawyer   referral 
systems  and  the  development  and   suuport   of  traditional  legal  aid 
and  defender   activities.       But   in  1905,    the   House  of   Delegates 
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unanimously  adopted   a   historic   resolution   pledging   Association   sup- 
port  to  the  then-fledgling  program  of  OEO  Legal  Services  for  the 
Poor  and  creating  a  new  Special  Committee  on  Availability  of 
Legal  Services   which   was   authorized   "to   study  and   make   recom- 
mendations   with   respect  to  the   adequacy  and   availability   of  legal 
services  to  all   who   need   such   services". 

1   was   fortunate  to  have  been  appointed  to   that   "availability" 
committee   in  1965   and   served   as   a   member  through  the   first   four 
years   of  its   life.      It   was   largely   through  that   special   committee 
that   the  Association  undertook   a   comprehensive  and   searching 
examination   of  many  of  the   issues   which  appear  to   confront   this 
Subcommittee  in  the   months   and  years   ahead.       The   special  com- 
mittee  was   able  to   focus   considerable   attention  on  the   issues   and 
problems   presented   by   relevant   ethical  standards   and   unauthorized 
practice   restraints. 

It   also  developed   the   concept   of  prepaid   legal   services   which 
holds  the   promise   of  greatl3'   expanding   tlie   delivery   of  quality   legal 
services  to  persons   of  moderate   means.       This   concept   is   now  being 
actively   promoted   by  the  Association  in   cooperation   with   sta<e   and 
local  bar   associations,    labor  unions,    and   consumer  groups. 

Other   initiatives   of  the   availability   committee   in  the  area   of 
delivery   of  legal   services   deserve  brief  mention.      It   was   within  the 
availability   committee  that  the   idea  for   an  independent   legal   services 
corporation  for  the   indigent   was   first   proposed.       Largely  because  of 
that  committee,    the   Association  has   provided  leadership  in   the  rapidly 
developing  area  of  para-professional  training,    a   development   which  is 
already   reducing  the   cost   of   providing   legal   services   in   many  areas 
of  practice   and   also  through   committees  to  address  the  broad   areas 
of   specialization,    lawyer   referral   plans   and  legal  clinics,    pro  bono 
activities,    economics  of  law  practice,    and  law  and  technology. 

'  Finally,    Mr.    Chairman,    two  Association   endeavors   now   under 

way   appear  to  have   special   relevance  to  the   purposes   of  this   Subcom- 
mittee.      The   first   of  these   will   provide  the   most   comprehensive 
national   survey  of  the   legal  needs,    and  the  extent  of  present  utiliza- 
tion  of  legal   services,    ever   attempted.      If  the   projected   timetable 
is   adhered  to   we  anticipate  that   preliminary   data   from   fidd   work  just 
begun   will   be   available   at  our  annual   meeting   in   August   1974.      A  final 
report   with   conclusions   and   recommendations    will  then   be  undertaken 
and   hopefully  available   in  1975.       The   results   of  this    survey   shoukl 
be   of  great   interest  to  the   Congress,    the   public,    and  the   profession. 
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Tunney 


The  second  development  is  the  authorization  in  May  of  this  year 
of  a  new  Special  Committee  on  the  Delivery  of  Legal  Services  which 
is  charged  with  studying  alternative  methods  of  providing  legal  ser- 
vices to  various  moderate  income  groups  and  to  the  public  generally; 
making  recommendations  concerning  the  provision  of  legal  services; 
instituting  pilot  projects  to  test  and  evaluate  new  methods  of  delivering 
legal  services;  and  educating  and  involving  members  of  the  liar  in 
improving  the  delivery  of  legal  services.     I  am  pleased  to  inform  you 
that  I  have  requested  Stuart  L.   Kadison.   Esq..   Chairman  of  the  new 
special  committee,   to  provide  continuing  liaison  with  this  Subcommittee. 

In  my  own  judgment,  there  is  no  activity  of  the  Congress  which  is 
more  important  to  the  American  Bar  Association,   and  to  the  national 
legal  profession  for  which  it  speaks,   than  that  of  your  Subcommittee; 
nor  is  tliere  in  my  judgment  any  other  congressional  activity  which 
has  a  greater  possibility  for  lasting  benefit  for  the  citizens  of  our 
country  in  our  never-ending  search  of  equal  justice  for  all.     I  have 
read  carefully  the  release  which  you  made  as  Chairman  of  the  Subcom- 
mittee on  Sunday,   September  16,   1973.   including  the  statement  attached 
thereto  and  I  find  it  most  satisfactory. 

The  American   Bar   Association   must   carefully   respect  tlie 
rights   and   positions   of   its   more  than   170,000   lawyer   members, 
so  the  formulation  of  policies  and   positions   by  the  Association 
quite  often  is   necessarily   frustrating  in  its   slowness.      I   have 
already   asked   appropriate  Sections   and   Committees   of  the  Association 
promptly  to  consider  the   work   of  your   Subcommittee   so  that  the 
Association   may,    to  the   extent   possible,    be   in  a   position  adequately 
to   respond   on   matters   which   will  be   considered  by  your   Subcommittee. 

In   closing,    I  offer   my   congratulations  to  you   as   Chairman   of 
the  Subcommittee   on   Ilepresentation  of  Citizen  Interests   for  your 
thoughtful  approach,    and   my   best   wishes  to  the   Subcommittee   for 
every   success   as   it   undertakes   an   ambitious   and   important   program. 


This   brings   my   warm   regards. 


Sincerely, 


CHESTEIl 


cc:    The  Honorable  Mario w  Cook 
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TELEPHONE 
205  -262-5731 


Alabama  State   Bar 

OFFICE    OF    THE     PRESIDENT 

M.Roland  Nachman.Jr. 

p.  O.  BOX    66a 
MONTGOM  ERY.  ALABAMA     36IOI 

November  5,  1973 


The  Honorable  John  V.  Tunney 

Chairman 

Committee  on  the  Judiciary 

Subcommittee  on  Representation  of 

Citizen  Interests 
United  States  Senate 
Washington,  D.  C.  20510 

Dear  Senator  Tunney: 

Since  receipt  of  your  letter  of  October  10,  I  have  given  considerable 
thought  to  the  most  helpful  answer  I  could  give,  and  in  the  process  have 
studied  your  enclosed  remarks,  as  well  as  your  statement  of  October  20, 
which  your  associate  Mr.  Levy  read  to  the  Regional  Conference  of  State  Bar 
Presidents  in  Williamsburg. 

I  have  concluded  that,  in  view  of  the  general  nature  of  your  remarks 
and  the  necessary  breadth  and  generality  of  any  reply,  the  most  helpful 
thing  I  can  do  is  make  myself  available  to  answer  any  questions  which  you 
or  the  committee  might  have,  including  questions  relating  to  the  extent  of 
the  jurisdiction  and  power  of  Congress  to  legislate  about  lawyers'  fees. 

I  might  add  that  our  State  Bar  has  abolished  its  minimum  fee  schedule 
(which  was  always  advisory  only),  and  it  has  had,  for  more  than  a  year,  a 
committee  actively  studying  the  important  subject  of  legal  services  to  the 
poor. 

I  shall  await  your  further  advice  and  suggestions. 


Yours  very  truly, 


^  ^   P/,-^Lw 


M.  Roland  Nachman,  Jr. 


MRN:lbl 
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STATE  BAR  OF  ARIZONA,  234  NORTH  CENTRAL  AVENUE.  SUITE  858,  PHOENIX.  ARIZONA  85004.  (602)  252-4804 


FROM    THE   OFFICE  OF: 

RICHARD   A    SEGAL 
PRESIDENT 


234    H.    CENTRAL.    SUITE    300 
PHOCNIX.    ARIZONA     80004 
TELEPHONE    1602)     256-0712 


October  25,  1973 


Senator  John  V.  Tunney 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Tunney: 


Re;   Judiciary  Subcommittee  on  Representation 
of  Citizen  Interests 

Thank  you  for  requesting  my  comments  on  the  subject 
of  your  current  investigation. 

I  do  not  pretend  to  have  any  particular  expertise 
in  this  field  of  inquiry.   There  is  no  unique  Arizona  exper- 
ience which  would  be  of  special  interest  to  you.   I  will, 
however,  make  a  few  comments  concerning  aspects  of  the  in- 
vestigation which  may  not  have  been  emphasized  by  others. 

A  major  reason  why  legal  fees  often  appear  to  be 
excessive  is  that  the  complexities  of  government  and  the  court 
system  require  so  much  time  to  accomplish  even  the  most  simple 
objective.   A  lawyer  in  court  or  before  an  administrative  body 
or  in  any  governmental  agency  must  squander  enormous  quantities 
of  time  in  order  to  place  himself  in  a  position  where  he  can 
do  something  for  his  client.   Thousands  of  lawyer  hours  must 
be  wasted  every  day  in  depositions,  waiting  rooms  and  the 
administrative  morass.   This  condition  is  frequently  respon- 
sible for  the  disproportionate  relationship  between  the  fee 
and  the  benefit  to  the  client.   I  am  quick  to  recognize  that 
lawyers  themselves  are  often  the  cause  of  this  problem  and  I 
acknowledge  the  obligation  of  the  organized  bar  to  attempt  to 
improve  these  conditions.   However,  when  we  are  concerned  with 
adequate  representation  before  governmental  agencies,  the  ob- 
ligation of  government  at  every  level  to  clear  the  path  of  the 
citizen  and  his  lawyer  should  not  be  ignored  by  your  subcommittee. 

The  remarks  which  accompanied  your  letter  contain 
the  implication  that  sole  practitioners  represent  the  source 
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of  the  "family  lawyer".   This  is  not  necessarily  true,  al- 
though I  agree  that  many  members  of  the  public  believe  it. 
In  my  opinion,  the  efficiencies  and  economies  of  group 
practice  offer  the  best  means  of  serving  the  public  at  a 
reasonable  cost.   Personally,  I  regret  the  passing  of  the 
county  seat  "squire",  but  the  economic  requirements  of  law 
practice  seem  to  leave  us  with  no  alternative. 

I  hope  that  you  will  hear  from  lawyers  who  are 
engaged  in  the  every  day  practice  —  with  all  its  problems 
and  satisfactions  —  before  you  reach  any  conclusions. 


Yours  truly, 


Richard  A.  Seaal 


RAS:dhc 
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ARKANSAS  BAR  ASSOCIATION 

,  ^^        7'^  Office  of  the  President 

P.  O    BOX  1446 


'ocm 

MES  E.  Wl 

President 

October   23,    197  3 


FORT  SMITH,  ARKANSAS  72901 
JAMES  E.  WEST  Telephone 

President  (A.  C.  501)  782-0361 


Honorable  John  V.  Tunney 
United  States  Senate 
Coiranittee  on  the  Judiciary 
Washington,  D.  C.   20510 

Dear  Senator  Tunney: 

We  will  not  have  a  meeting  of  the  Executive  Council  or  House  of 
Delegates  of  the  Arkansas  Bar  Association  prior  to  November  6, 
1973,  so  the  comments  made  in  this  letter  necessarily  will 
represent  my  personal  ideas  rather  than  constituting  a  formal 
position  of  the  Arkansas  Bar  Association.   I  am  pleased  that 
your  committee  is  studying  this  matter,  because  it  is  a  definite 
problem  confronting  many  citizens. 

One  of  the  most  difficult  facets  of  the  problem  is  that  no  one 
possible  solution  fits  the  entire  United  States.   Remedies  which 
might  be  effective  in  a  sparsely  populated  state  such  as  Arkansas 
can  be  completely  ineffective  in  metropolitan  areas,  and  the 
reverse  similarly  is  true.   This  is  the  reason  most  potential 
solutions  probably  will  fail  if  they  are  attempted  in  blanket 
form  throughout  the  country. 

It  seems  to  me  that  some  of  the  important  considerations  are  as 
follows: 

1.  One  of  the  most  effective  methods  of  making  legal 
services  readily  available  to  medium  income 
citizens  is  through  a  program  of  prepaid  legal 
services.   Such  a  program  can  be  tailored  to  meet 
the  situation  in  any  geographical  area.   The  greatest 
difficulty  with  this  approach  is  that  most  citizens 
do  not  realize  their  need  for  legal  services  until 

it  is  too  late.   If  the  subcommittee  could  find  a 
way  to  make  the  public  aware  of  the  need  for  prepaid 
legal  services,  great  strides  can  be  made  in  making 
legal  services  available  to  middle  income  citizens 
at  a  reasonable  cost. 

2.  Development  of  more  small  claims  courts  in  which 
citizens  can  obtain  adjudication  of  small  claims 
without  the  necessity  of  legal  representation.   The 
primary  problem  here  is  the  funding  of  such  programs. 
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3.  Elimination  of  absurd  restrictions  on  legal  fees, 
such  as  the  one  imposed  on  Veterans'  claims.   The 
only  result  of  such  arbitrary  restrictions  is  to 
deny  a  citizen  legal  representation. 

4 .  Requirement  that  the  government  pay  an  attorney ' s  fee 
to  the  citizen's  attorney  when  the  citizen  successfully 
prosecutes  a  claim  against  the  government. 

5.  Elimination  of  the  causes  of  the  need  for  legal 
services  in  the  consumer  interest  area.   The  government 
should  be  encouraged  to  become  much  more  active  in 
discovering  and  stopping  fraudulent  and  illegal  schemes 
by  persons  against  consumers,  and  by  prosecuting  those 
guilty  of  such  illegal  acts.   Even  more  important,  the 
government  should  establish  an  effective  advertisement 
campaign  to  warn  citizens  against  various  fraudulent 

or  questionable  schemes  or  programs  which  are  rather 
common . 

6.  In  my  opinion  the  answer  to  the  problem  does  not  lie  in 
the  area  of  imposition  of  arbitrary  restrictions  on 
attorneys'  fees.   The  most  honest,  conservative  and 
reasonable  attorney  has  difficulty  in  estimating  a 
reasonable  fee  in  advance  of  a  particular  transaction. 
For  example,  the  examination  of  one  abstract  by  an 
attorney  might  require  one  hour,  while  the  examination 
of  another  abstract  of  the  same  size  might  require 
twenty  hours.   If  an  attorney  is  restricted  to  a  nominal 
fee  for  title  examination,  his  choices  include;  (a)  refu- 
sing to  handle  this  type  of  business;  (b)  attempting  to 
examine  the  abstract  as  rapidly  as  possible  to  keep  from 
losing  too  much  money  on  the  transaction,  and  thereby 
running  the  risk  of  making  an  error  in  his  examination; 
or  (c)  examining  the  abstract  in  his  normal,  careful 
manner,  and  sustaining  a  substantial  loss  on  the  trans- 
action.  Lawyers  are  human,  and  given  these  choices  a 
substantial  number  are  likely  to  select  alternatives 

(a)  or  (b)  .   VJhat  some  people  tend  to  overlook  is  the 
fact  that  attorneys  have  high  overheads  which  continue 
regardless  of  whether  or  not  the  attorney  is  engaged 
in  productive  legal  services.   Moreover,  the  attorney 
has  gone  through  a  long  and  expensive  educational 
process  before  being  licensed  to  practice  law.   For  the 
most  part,  attorneys  are  intelligent  and  industrious 
men  who  would  have  succeeded  in  any  other  profession  or 
business  they  might  have  engaged  in  if  they  had  not 
elected  to  practice  law.   As  long  as  we  have  any  type 
of  society  short  of  communism,  the  men  who  are  lawyers 
will  have  the  ability  to  earn  incomes  at  a  professional 
level.   Even  in  a  communistic  country,  such  men  would 
rise  to  positions  of  power. 
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What  I  am  trying  to  say  is  that  any  attempt  to  solve  the  problem 
by  placing  arbitrary  limits  on  attorneys'  fees  will  either  deny 
legal  services  to  the  person  sought  to  be  helped,  or  will  cause 
the  quality  of  such  services  to  be  drastically  curtailed. 

Sincerely  yours, 


James  E.  West 
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October  24,  1973 


The  Honorable  John  V.  Tunney,  Chairman, 
Subcommittee  on  Representation  of 
Citizen  Interests 
United  States  Sena.te 
Washington,  D.  C.   20510 

Dear  Senator  Tunney: 

Your  letter  addressed  to  Mr.  Lawrence  M.  Wood  has  been 
forwarded  to  the  undersigned  for  response.   Mr.  Wood  was  President 
of  the  Colorado  Bar  Association  until  October  13,  1973  at  which 
time  the  undersigned  assumed  the  office.   We  welcome  the  opportunity 
to  express  our  views  in  regard  to  the  several  questions  posed  under 
the  caption  "Remarks  of  Senator  John  V.  Tunney,  Chairman...".   Due 
to  the  press  of  time,  the  contents  of  this  letter  must  be  considered 
only  the  comments  of  the  undersigned  since  the  governing  body  of  the 
Colorado  Bar  Association  will  not  have  an  opportunity  to  consider 
these  several  aspects  in  sufficient  time  to  become  part  of  the  official 
record  of  the  hearings. 

CONSUMER  ACCESS  TO  ATTORNEYS  AND  MINIMUM  FEE  SCHEDULES 

The  Colorado  Bar  Association  has  never  had  a  minimum  fee 
schedule  although  in  the  past  several  local  associations  within  the 
state  has  made  use  thereof.   To  my  knowledge,  no  effort  has  been  made 
to  enforce  these  minimum  fee  schedules  on  the  theory  that  a  violation 
thereof  would  be  a  breach  of  ethics  by  the  attorney.   Most  of  the 
locals  which  had  such  a  schedule  have  now  abolished  the  same.   We 
are  not  confident  that  such  schedules  are  a  violation  of  any  anti- 
trust laws,  but  the  lawyers  in  Colorado  feel  that  the  schedules  are 
not  sufficiently  significant  to  argue  the  position. 

We  are  aware  that  circumstances  can  be  found  in  which 
minimum  fees  create  some  inequities.   For  this  reason,  if  an  inequity 
is  created,  a  person  should  be  able  to  find  a  lawyer  who  would  not 
abide  thereby.   Your  illustration  of  a  fee  of  $500.00  to  check  title 
is  unfamiliar  in  this  area,  and  we  do  not  know  the  particular  problems 
that  may  be  attendant  to  checking  title  in  all  of  the  various  juris- 
dictions of  the  United  States  of  America.   Minimum  fee  schedules  were 
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never  designed  to  require  payment  of  more  than  a  reasonable  fee. 

The  problem  of  consumer  access  to  attorneys  is  being 
pursued  in  almost  every  state.   It  is  our  opinion  that  no  legislation 
should  be  considered  relating  to  the  question  of  minimum  fee  nor 
consumer  access  to  attorneys.   We  think  that  any  problems  that  do 
exist  will  be  worked  out  by  the  attorneys  and  there  are  thousands 
of  hours  being  spent  throughout  the  nation  working  on  methods  of 
delivery  of  service  in  a  manner  so  that  all  citizens  can  be  served. 
In  this  connection,  we  would  recommend  support  of  legislation 
establishing  an  independent  national  legal  services  corporation  who 
could  then  operate  to  provide  legal  services  for  the  poor  free  from 
outside  pressures,  while  preserving  the  traditional  attorney-client 
relationship.   Time  should  be  permitted  to  determine  whether  delivery 
of  service  to  individuals  of  moderate  means  will  be  effected  by 
various  prepaid  legal  service  plans  and  other  methods  under  considera- 
tion by  the  various  State  Bar  Associations. 

GOVERNMENT  REGULATION  AND  SUBSIDY  OF  LEGAL  FEES 

We  can  see  that  there  needs  to  be  some_  revision  in 
regard  to  current  subsidies  and  limitations  upon  fees.   Certainly 
the  provision  of  a  flat  $10.00  fee  for  an  attorney  to  secures  a 
benefit  for  a  veteran  is  absurd.   Congress  can  best  decide  the 
areas  in  which  subsidies  should  be  offered  in  the  quest  for  benefits 
available  from  various  agencies  of  the  United  States  and  under 
particular  acts  such  as  the  Black  Lung  Benefits  Act  of  1972. 

Colorado  has  endorsed  the  concept  of  a  public  defender 
system  and  within  this  jurisdiction  it  has  worked  well.   This  system 
will  always  have  to  be  supplemented  by  the  privilege  of  a  judge  to 
appoint  a  private  attorney  when  a  conflict  arises  within  the  defender's 
system,  and  the  private  attorney  should  be  compensated  at  an  hourly 
rate.   So  far  as  we  are  advised,  this  combination  system  adequately 
provides  representation  for  people  accused  of  crime.   We  do  not  feel 
that  this  system  should  be  expanded  into  other  areas  except  that  this 
statement  should  not  be  considered  a  contradiction  to  our  support 
of  an  independent  national  legal  services  corporation. 
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REASONABLE  ATTORNEY  FEE ' AWARDS 

The  idea  of  assessing  attorneys'  fees  against  the 
losing  party  is  not  new.   As  your  remarks  have  pointed  out,  there 
are  many  special  statutes  which  shift  the  burden  of  a  reasonable 
attorney's  fee  to  the  losing  party.   However,  I  ask  you  to  note 
that  in  every  example  of  such  legislation  of  which  I  am  aware,  the 
subject  matter  is  such  that  the  plaintiff  is  ordinarily  an  individual 
seeking  enforcement  of  constitutional  rights  against  some  person 
or  organization  of  at  least  adequate  means  and  only  the  plaintiff 
is  entitled  to  recover  attorneys  fees.   Any  general  legislation  in 
this  regard  would  be  ill  advised  for  the  reason  that  a  general  rule 
that  a  losing  party  would  have  to  pay  attorney's  fees  might  very 
well  militate  against  the  class  of  persons  we  are  trying  to  help. 

GENERAL  COMMENTS 

We  are  reluctant  to  see  the  Federal  Government  attempt 
to  resolve  all  of  the  various  problems  that  can  exist  in  regard  to 
attorneys'  fees  and  delivery  of  legal  services.   Most  of  these 
problems  are  local  in  nature  and  should  be  left  to  the  various 
states  to  resolve  on  their  own  accord.   We  do  not  claim  that  we 
have  a  perfect  system,  but  we  believe  we  have  the  best  system 
heretofore  devised  by  man,  and  we  are  constantly  looking  at  ways 
of  self-improvement.   Criticism  is  good  because  it  focuses  the 
lawyers'  minds  on  their  own  deficiencies.   We  believe  that  the 
independent  national  legal  services  corporation  can  go  a  long  way 
toward  solving  many  of  the  problems  posed  in  your  remarks.   In 
like  fashion,  the  criticism  of  inequities  of  attorneys'  fees  which 
may  be  created  by  minimvim  fee  schedules  will  go  a  long  ways  toward 
solving  this  problem  because  the  lawyers  themselves  are  seeking 
methods  and  means  of  delivery  of  legal  service  to  all  persons 
regardless  of  means. 

We  thank  you  for  the  opportunity  to  express  our  thoughts 
in  this  regard. 

Yours  very  truly. 


^.^^jl:. 


AnthonyjsK  Williams 


AWW : bms 

cc   Mr.  William  B.  Miller 
Mr.  Donald  S.  Stubbs 
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November  5,  1973 


Senator  John  V.  Tunney 
United  States  Senate 
Washington,  D.  C.  20510 

Dear  Senator  Tunney: 

Your  letter  of  October  16,  1973  did  not  arrive  in  time 
for  our  Bar  Association  to  give  you  any  in-depth  comment, 
which  I  regret.   Suffice  it  to  say,  that  the  Bar  Associa- 
tion of  the  District  of  Columbia  supports  an  inquiry  into 
the  subject  of  Legal  Fees,  as  undoubtedly  there  is  room 
for  improvement  on  both  sides  of  the  question. 

In  large  contingent  fee  recoveries,  fees  should  perhaps 
be  reduced  below  the  normal  1/3  of  the  recovery.   Per- 
haps a  staggered  formula  such  as  used  in  New  York  would 
be  of  service. 

On  the  other  side  of  the  coin,  the  $10.00  fee  limitation 
which  exists  in  Veterans  cases  under  38UPSC  3404(c)  should 
be  greatly  liberalized. 

Certainly,  our  Association  would  delight  in  participating 
in  any  future  hearings  that  you  might  hold,  and  if  we  can 
be  of  services  to  you  between  now  and  then,  please  do 
not  hesitate  to  advise. 


AFC/nm 
CC:   L. 
W. 


Carr 
Huey 


Jr. 


Austin  F. 
President 
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A^P 


Hon.  John  Tunney,  Chairman 

Subcommittee  on  Representation  of  Citizen  Interests 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.  C.    20510 

Dear  Senator  Tunney: 

I  welcome  your  invitation  to  present  my  views  on  the  subject 
of  the  ability  of  any  individual  or  group  to  obtain  adequate 
legal  representation  in  the  settlement  of  grievances. 

The  attached  survey  describes  existing  programs  in  Georgia 
designed  to  make  the  courts  and  administrative  bodies  in  this 
State  accessible  to  all  of  our  citizens.   I  believe  that  your 
Subcommittee  will  be  interested,  too,  in  this  survey  because 
it  mentions  the  extent  of  the  need  in  our  State  for  an 
expansion  of  existing  services  and  the  implementation  of  new 
services  designed  to  enable  all  individuals  and  groups  in  this 
State  to  obtain  adequate  legal  representation  in  the  settlement 
of  their  grievances. 

Respectfully  yours. 


^^*-»/ 


F./Jfick   Adams 

Prksident 

State  Bar  of  Georgia 


RHDjr/bg 
Enclosure 
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SURVEY  OF  LEGAL  SERVICES  DELIVERY  SYSTEMS 
IN  THE  STATE  OF  GEORGIA 


This  survey  is  prepared  to  provide  an  over-view  of  legal  services 
programs  and  needs  in  Georgia,  to  be  useful  in  the  identification 
of  those  Georgians  whose  need  of  legal  services  is,  as  yet  unmet, 
to  identify  existing  programs  designed  to  provide  legal  services 
to  Georgians  who  are  indigents  or  who  cannot  afford  to  pay  for 
legal  counsel  at  present  compensation  levels,  and  to  identify 
problem  areas  and  financial  needs  of  existing  and  propose  programs. 
Two  broad  approaches  to  the  program  will  be  taken:   (1)  legal 
needs  of  all  Georgians  including  indigents  and  the  "working  poor" , 
(2)  legal  needs  of  indigents. 

I.   LEGAL  NEEDS  OF  ALL  GEORGIANS 

A  survey  of  the  population  of  the  State  of  Georgia  conducted  by 
Georgia  Indigents  Legal  Services  (hereinafter  referred  to  as  GILS) 
indicates  that  there  are  approximately  one-million  Georgians  whose 
income  presently  falls  below  the  federally  established  poverty 
level.   Added  to  that  number  are  a  significant  number  of  working 
poor  and  those  whose  budgets  will  be  greatly  strained  by  bills 
for  legal  services  charged  at  the  "going  rate"  in  Georgia.   To 
these  people  employment  of  legal  counsel  is  either  prohibitive 
or  is  viewed  as  a  luxury  which  their  meager  budgets  cannot  support. 
An  additional  problem  arises  when,  for  example,  a  consumer  suffers 
a  very  small  injury  or  a  citizen  has  a  very  small  grievance  to 
present.   In  such  cases  the  small  monetary  cimount  of  the  damage 
or  the  relative  unimportance  of  the  grievance  or  complaint  causes 
it  to  fall  in  a  grey  area  in  which  the  expense  of  employment  of 
an  attorney  exceeds  the  value  of  the  remedy  sought. 

Of  course,  any  discussion  eibout  the  level  of  legal  fees  and  the 
availability  of  legal  counsel  must  include  some  reference  to 
minimum  fee  schedules  for  attorneys  and  to  Georgia's  efforts  at 
creation  of  review  mechanisms  to  handle  excessive  fee  complaints 
from  laymen. 
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MINIMUM  FEE  SCHEDULE 

At  one  time,  the  State  Bar  of  Georaia  had  a  suggested,  voluntary, 
and  unenforceable  minimum  fee  schedule,  but  this  schedule  was 
cancelled  and  rescinded  several  years  ago.   The  State  Bar 
believes  that  the  amount  to  be  charged  by  an  attorney  is  a 
matter  of  contract  between  the  attorney  and  the  client  and  that 
the  State  Bar  should  not  intervene,  although  we  often  advise 
fee  complainants  to  avail  themselves  of  their  existing  civil 
remedies  if  they  believe  such  action  is  justified.   It  is  the 
hope  of  the  State  Bar  of  Georgia  that  the  abandonment  of  the 
minimum  fee  schedule  will  result  in  a  greater  availability  of 
legal  services  to  Georgians  who  could  not  previously  afford  them. 

FEE  ARBITRATION 

Of  course,  the  other  step  in  opening  up  legal  services  to  the 
poor  is  to  put  them  on  a  more  equal  bargaining  level  when  legal 
fees  are  being  discussed.   Fee  arbitration  is  one  way  to  give 
laymen  a  more  equitable  bargaining  position  relative  to  that 
of  the  attorney.   The  State  Bar  of  Georgia  is  actively  seeking 
to  create  a  mechanism  for  arbitration  of  excessive  fee  complaints 
brought  by  dissatisfied  laymen.   The  State  Bar  has  taken  note 
of  arbitration  programs  instituted  by  other  states  and  is  seeking 
to  adapt  the  strong  points  of  those  programs  to  the  needs  found 
here  in  Georgia.   The  State  Bar  Special  Committee  on  Disciplinary 
Rules  Revision  has  recommended,  in  a  19  72  report,  the  involvement 
of  the  State  Bar  in  arbitration  of  fee  disputes,  but  the  proposals 
of  that  committee  as  to  administrative  machinery  are  being 
re-studied  by  the  Bar  as  they  proposed  a  system  of  voluntary 
arbitration. 

It  presently  appears  that  the  success  of  arbitration  in  our  State 
requires  the  addition  of  a  provision  for  mandatory  arbitration. 
While  careful  planning  goes  on  at  the  state-wide  level,  local  Bar 
associations  are  also  being  assisted  by  the  State  Bar  in  their 
efforts  to  setup  voluntary  arbitration  procedures. 

GEORGIA  CONSUMER  SERVICES  (GCS) 


One  very  promising,  but  inadequately  funded,  pro-consumer  program 
in  Georgia  is  that  directed  by  the  Georgia  Consumer  Services 
Unit  of  the  Georgia  Department  of  Human  Resources.   GCS  was  created 
when  the  State  of  Georgia  realized  that  a  large  proportion  of  legal 
problems  facing  Georgia's  citizenry  were  consumer-related  and  that 
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a  substantial  number  of  such  problems  were  not  being  adequately 
handled  under  the  legal  services  delivery  system  existina  at  that 
time.   Established  in  1969,  GCS  is  designed  to  meet  the  basic  needs 
of  all  Georgians  with  consumer- related  complaints.   The  Unit 
operates  a  state-wide  consumer  WATS  line  which  allows  citizens 
to  call  free  from  anywhere  in  Georgia  for  advice  and  assistance 
in  solving  their  consumer  problems.   The  WATS  lines  bring  in 
from  one  hundred  to  two  hundred  calls  a  day  and  the  problems 
raised  by   the  callers  range  from  consumers  requesting  information 
about  products  and  services  to  one-to-one  counseling  to  solve 
problems  of  money  management,  credit,  contracts  and  market-place 
injustices.   Brought  to  the  public's  attention  by  public  service 
advertising  and  by  conspicuous  advertising  in  State  Social 
Services  offices,  the  Unit  expects  approximately  35,000  calls 
this  next  fiscal  year. 

GCS  also  provides  technical  assistance  and  consumer  materials 
to  agencies  involved  in  the  development  of  local  consumer 
programs   through  its  field  services  unit.   Approximately  200 
federal,  state  and  local  agencies  and  more  than  10,000  agency 
personnel  have  participated  in  the  525  consumer  education 
workshops  conducted  by  the  Field  Services  Unit  throughout  the 
State  of  Georaia.   This  work  by  the  Field  Services  Unit  of  GCS 
is  an  excellent  example  of  joint  federal  and  state  action  in 
service  of  our  citizenry.   (The  training  and  creative  unit  of 
GCS  coordinates  public  relations  and  produces  training  and 
educational  materials  for  other  divisions.)   This  unit  edits  a 
weekly  newspaper  column  entitled,  "Buyers  Beware"  which  is 
printed  in  87  weekly  newspapers  state-wide.   This  unit,  also 
diseminates  consumer  alerts  about  consumer  frauds  which  could 
affect  large  numbers  of  people  in  our  State.   The  research  unit 
of  GCS  conducts  research  into  the  nature  and  dimensions  of 
consumer  problems  in  Georgia  and  evaluates  and  monitors  programs 
performance  for  effective  operation. 

Other  activities  of  GCS  include  acting  as  a  resource  and  information 
agency  for  State  and  Federal  legislators  and  creating,  in 
cooperation  with  the  University  of  Georgia  and  the  State  Board 
of  Education,  a  model  consumer  education  curriculum  which  is  now 
beinq  tested  in  over  50  school  clusters  throuahout  the  State. 

The  Georgia  Consumer  Program  received  active  support  from  the 
Younger  Lawyers  Section   of  the  Georgia  Bar  when  it  requested 
the  section's  aid  in  compilation  of  a  directory  of  Georgia 
attorneys  willing  to  handle  cases  on  a  reduced-fee  basis.   The 
Younger  Lawyers   Section  helped  GCS  to  compile  this  directory 
and  the  directory  is  being  used  on  those  occasions  where  consumers 
do  not  have  an  attorney  or  do  not  qualify  for  legal  aid  under 
the  usual  indiqency  standards.   Lawyers  in  the  directory  are 
classified  by  location  and  the  kind  of  cases  they  will  handle. 
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GCS  arranges  the  appointment  for  the  troubled  consumer  and  then 
steps  out  of  the  picture  to  allow  the  privacy  in  the  attorney- 
client  relationship. 

At  present  the  Georgia  Consumer  Services'  greatest  problem  is 
that  of  funding.   State  sources  have  diminished  this  year,  and 
more  money  is  needed  to  maintain  and  expand  this  program.   Of 
course,  this  is  presently  a  state  funding  problem  but  such  an 
imaginative  program  merits  federal  as  well  as  State  support. 

STATE  PRE-TRIAL  INTERVENTION  PROGRAM 

Another  program  which  was  created  by  the  State  government  is 
the  Georgia  Department  of  Labor's  Pre-Trial  Intervention  Program. 
This  program,  one  of  the  most  successful  in  the  nation,  has 
been  successful  in  diverting  first-offenders  away  from  Georgia's 
penal  system  into  a  program  training  and  counseling  designed  to 
rehabilitate  the  offender  in  terms  of  his  attitudes  and  his 
skills  in  the  market  place. 

The  Pre-Trial  Intervention  Program  requires  the  eligible  offender 
to  waive  trial  and  other  proceedings  in  exchange  for  the  oppor- 
tunity to  earn  a  dismissal  of  the  charges  against  him  by 
successfully  completing  the  counseling  and  training  portions  of 
the  program. 

In  1973,  this  program  allowed  396  offenders  with  jobs  to  retain 
their  job,  to  support  themselves  and  their  dependents  and  to 
stay  out  of  a  penal  system  which  might  tend  to  encourage  them 
to  commit  additional,  more  serious,  crimes.   Another  125 
participants  failed  to  complete  the  program  for  various  reasons. 
The  re-arrest  rate  for  those  in  the  counseling  state  of  the 
program  was  1%  and  there  has  been  a  4.6%  re-arrest  rate  for 
those  who  have  completed  the  program.   These  figures  indicate 
that  this  program  is  quite  successful  in  reaching  its  goals  of 
fostering  rehabilitation  and  reducing  recidivism. 

The  Pre-Trial  Intervention  Program  is  funded  by  a  State  appropria- 
tion which  is  matched  by  grants  from  LEAA  and  the  United  States 
Department  of  Labor. 

SMALL  CLAIMS  COURTS 

As  every  consumer  advocate  is  aware,  absence  of  courts  which  are 
designed  to  be  easily  accessible  to  the  citizenry  can  be  as 
damaging  to  the  rights  of  indigents  as  the  absence  of  legal 
counsel.   The  State  of  Georgia  has  no  uniform  system  of  small 
claims  courts  which  might  open  up  legal  processes  to  those 
citizens  with  low  income  or  with  grey  area  problems  which  could 
prevent  employment  of  an  attorney.   A  survey  commissioned  by 
Georgia  Consumer  Services  in  the  summer  of  1973,  indicates  that 
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a  majority  of  counties  within  the  State  of  Georgia  do  not 
possess  snail  claims  courts,  that  the  courts  differ  widely  as 
to  jurisdiction  and  operation  and  that  most  of  the  existing 
small  claims  courts  are  located  within  counties  of  small  or 
medium-size  population.   Some  of  our  heavily  populated  counties, 
most  notable  Richmond  (Augusta)  and  Muscogee  (Columbus) ,  have  no 
small  claims  courts  at  all.   These  circumstances  have  led  James 
L.  Austin,   Jr.,  the  Governor's  1973  intern  who  researched  this 
area  for  GCS ,  to  urge  the  creation  of  a  uniform  system  of  small 
claims  courts  in  this  state. 

VOLUNTEER  AID 

In  a  report  such  as  this  it  is  also  appropriate  to  note  that 
even  before  the  establishment  of  the  G.C.S.  Directory  and 
G.I.L.S.  our  state-wide  legal  aid  program,  Georgia  attorneys 
often  represented  laymen  on  a  no-fee  or  reduced-fee  basis.   The 
law  schools  at  the  University  of  Georgia,  Emory  University  and 
Mercer  University  have  provided  excellent  legal  aid  to  indigents 
for  a  number  of  years  through  their  legal  aid  clinic  programs. 
Some  attorneys  joined  referral  services  set  up  by  local  bar 
associations  which  still  exist  today  to  handle  cases  on  a  reduced- 
fee  basis  and  others  volunteered,  as  in  the  case  of  the  Cobb 
and  Chatham  County  Bars  and  the  Atlanta  Bar's  "Saturday  Morning 
Lawyer's"  program,  to  fill  the  personnel  requirements  of  legal 
aid  offices  by  actually  working  in  these  offices  at  specified 
times.   It  would  be  unfair  to  forget  these  contributions  by 
thousands  of  Georgia's  attorneys  and  citizen  volunteers  who  gave, 
and  continue  to  give,  freely  of  their  time  and  talent  so  that 
our  less  fortunate  citizens  can  present  their  legal  grievances 
effectively. 

The  Bar  of  Georgia  deserves  special  recognition  for  accepting  the 
great  responsibility  of  providing  legal  counsel  for  indigents 
accused  of  crime.   With  the  exception  of  Public  Defender 
Programs  in  Fulton  County  and  in  seven  or  eight  other  judicial 
circuits,  indigents  are  represented  by  court-appointed  counsel 
who  are  paid  less  than  half  of  what  they  would  charge  in  similar 
cases  where  privately  employed.   The  funds  for  these  drastically- 
reduced  fees  are  paid  by  the  State  of  Georgia. 

PREPAID  LEGAL  SERVICES  PROGRAMS 

Perhaps  the  future's  brightest  development  in  the  area  of  assuring 
legal  services  for  all  Georgians  will  be  the  advent  of  the  prepaid 
legal  services  concept  to  the  State  of  Georgia,   There  is  a  great 
deal  of  interest  on  the  part  of  the  Bar  and  the  public  in  the 
application  of  the  insurance  theory  to  legal  services  delivery 
programs  now  existing  in  Georgia.   Such  prepaid  legal  insurance, 
as  it  is  sometimes  called,  would  give  Georaians  the  advantage 
of  budgetable  costs,  preventive  legal  counseling,  and  legal  counsel 
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on  the  full  range  of  legal  problems,  large  and  small.   The  State 
Bar's  Committee  on  Legal  Economics  is  studying  existing  and 
proposed  prepaid  legal  services  programs  and  will  soon  be  prepared 
to  advise  Georgians  of  the  proposed  program  or  programs  it  thinks 
to  be  the  best  for  the  public. 

II.   INDIGENTS  AND  THE  LAW 

GILS  -  GLSP 

As  noted  in  the  beginning  of  this  survey  another  avenue  of  approach 

to  the  problem  of  legal  representation  worthy  of  our  examination  is 

that  of  availability  of  legal  services  to  indigents  in  Georgia.  Georgians 

can  feel  pride  in  their  achievements  in  this  area  thus  far   Georgia 

Indigents  Legal  Services,  Inc.  is  a  state-wide  legal  aid  program 

which  is  the  envy  of  many  states.   GILS,  as  it  is  called,  consists 

of  ten  offices  located  in  cities  throughout  the  State  of  Georaia. 

GILS  surveys  indicate  that  their  staff  of  36  attorneys  has  the 

awesome  responsibility  of  representing  the  763,000  indigent  Georgians 

who  reside  outside  of  the  five-county  metropolitan  Atlanta  area, 

Atlanta  Legal  Aid  Society,  Inc.  serves  the  metropolitan  Atlanta  area 

and  is  the  only  non- law-school  sponsored  legal  aid  clinic  which 

has  not  been  consolidated  under  GILS  auspices.   GILS  has  been  actively 

supported  by  the  State  Bar  of  Georgia  since  its  beginning  in  late 

1970.  Utilizing  funds  provided  by  the  Georgia  legislature  and  matching 

funds  from  the  United  States  Department  of  Health,  Education  and 

Welfare,  the  size,  importance  and  services  of  GILS  have  increased 

dramatically  since  its  founding  three  years  ago. 

In  1971,  a  companion  non-profit  corporation  to  GILS,  Georgia  Legal 
Services  Program,  Inc. ,  (GLSP)  was  incorporated  to  accept  OEO  legal 
services  funding  for  the  express  purpose  of  coordinating  a  state- 
wide legal  services  program  and  particularly  to  provide  expanded 
legal  services  in  Macon,  Columbus,  and  Savannah.   To  insure  coordination 
of  GILS  and  GLSP,  both  were  placed  under  the  control  of  a  single 
director. 

The  year  of  1972,  saw  the  GILS-GLSP  program  reach  a  capability  of 
serving  over  one  thousand  new  clients  per  month.   This  service 
capability  was  threatened  seriously  by  the  HEW  and  OEO  funding 
crisis  of  this  year  —  a  sudden  and  unexpected  loss  of  $465,000  in 
Federal  funding  —  and  only  quick  action  by  the  Georgia  General 
Assembly  providing  an  additional  $325,000  in  funds  saved  BILS-GLSP 
from  immediate  financial  collapse.   The  status  and  availability 
of  HEW  funding  is  still  uncertain  today.   The  removal  of  Federal 
funds  from  this  nationally  significant  progreim  has  resulted  in  the 
retardation  of  its  growth  toward  a  size  at  which  it  could  aive 
even  greater  aid  to  the  indigents  of  Georaia.   Faced  with  the  prospect 
of  receiving  no  funding  from  the  Federal  level,  and  with  the  un- 
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certainty  of  year-to-year  financing  by  the  Georgia  General 
Assembly,  Georgia's  fine  legal  aid  program  is  faced  with  an 
uncertain  future. 

GEORGIA  PUBLIC  DEFENDER  SYSTEM 

On  the  brighter  side,  legal  services  required  to  be  furnished  to 
indigent  criminal  defendants  under  the  Argesinger  decision  may 
soon  be  provided  by  a  State  public  defender  system.   The  State  Bar 
of  Georgia  and  the  Younger  Lawyers  Section  are  studyina  the 
State's  needs  for  such  a  system  and  LEAA-funded  pilot  defender 
programs  are  being  organized  in  Brunswick  and  Dalton,  Georgia,  with 
the  help  and  advice  of  GILS-GLSP.   The  State  Bar  has  consistently 
supported  the  creation  of  a  State  public  defenders  system  and  shall 
continue  to  do  so.   Until  such  system  is  adopted,  however,  Georgia 
attorneys  will  continue  to  shoulder  the  responsibility  of  providing 
counsel  for  indigent  defendants  in  criminal  cases,  and  they  will 
continue  to  be  appointed  to  handle  indigents'  defense  cases  on  a 
reduced- fee  basis  as  described  above. 

FEDERAL  DEFENDER  PROGRAM 

A  promising  defender  program  designed  to  aid  indigent  criminal 
defendants  in  the  United  States  District  Court  for  the  Northern 
District  of  Georgia  is  scheduled  to  begin  operation  early  in  1974. 
A  plan  has  been  formulated  to  create  a  Georgia  not-for-profit 
corporation,  to  administer  the  Criminal  Justice  Act  in  and  for 
the  Court.   It  will  receive  grants  from  the  Federal  Judicial  Council 
and  use  the  grant  money  to  compensate  staff  attorneys,  and  qualified 
private  attorneys  on  the  approved  panel,  for  their  legal  defense  services. 
The  proposed  corporation  which  is  a  Community  Defender  Organization 
meeting  the  requirements  in  18  U.S.C.  3006  A  (h)  (B) ,  is  designed 
to  share  the  responsibility  of  indigents'  defense  between  a  full- 
time  staff  and  qualified  members  of  the  private  bar  on  approximately 
a  60  to   40  ratio,  respectively. 

Other  noteworthy  provisions  in  the  plan  are:    (1)   mechanisms 

for  determination  and  review  of  financial  need  of  defendants  seeking 

representation,    (2)  provision  for  careful  selection  of  staff 

and  panel  attorneys  who  will  participate  in  the  program,    (3) 

provisions  to  insure  that  qualified  defendants  will  be  aware  of 

their  right  to  demand,  or  to  waive,  advice  of  counsel,    (4)  provisions 

making  investigations,  expert  witnesses,  and  other  services  available 

to  indigents  upon  proper  application. 
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CONCLUSIONS 

This  concludes  the  survey  of  programs  which  we  think  affect 
availability  of  legal  services  in  our  State.   We  can  reach  a  few 
conclusions  at  this  point,  one  of  which  is  that  the  programs 
affecting  Georgians'  access  to  the  courts  and  to  administrative 
bodies  are  provided  by  Federal,  State  and  private  sources  without 
apparent  coordination  or  similarity.   All  of  the  programs  designed 
to  deliver  legal  aid  and  consumer  counseling  services  do  have  one 
similarity,  however,  in  that  they  are  all  too  small  and  too  poorly 
funded  to  provide  all  of  the  help  needed  by  our  citizens.   The 
acquisition  of  more  Federal  and  State  funding  is  essential  to  the 
organization,  growth  and  maintenance  of  nearly  all  the  programs 
designed  to  serve  the  full  legal  needs  of  Georgians.   Such  Federal 
and  State  funding  must  be  accomplished  so  as  to  provide  a  dependable 
source  or  critically  needed  money  during  the  formative  stages  of 
these  much-needed  programs.   For  this  reason  it  is  imperative  that 
the  Senate  take  affirmative  action  on  the  Federal  Legal  Services 
Corporation  Bill  presently  before  it,  H.R.  7284,  and  that  the 
Senate's  positive  action  be  directed  toward  insuring  that  the 
Legal  Services  Corporation  will  be  well  funded  for  at  least  the 
next  five  to  ten  years.   It  is  also  desirable  that  the  Legal  Services 
Corporation  be  independent  to  the  extent  that  it  would  give  our 
legal  aid  programs  the  capability  of  giving  Georgians  quality 
legal  services  over  a  wide  range  of  problem  areas.   Similarly, 
continued  Federal  support  of  Community  Defender  Organizations  like 
our  own  Federal  Defender  Program  is  essential. 

We  conclude  also  from  this  survey  that  Georgians  would  stand  to 
profit  from  changes  made  at  the  State  level  and  in  the  private 
sector,  as  in  the  creation  of  small  claims  courts  and  prepaid 
legal  services  programs.   In  these  areas.  Federal  intervention 
would  not  seem  to  be  either  needed  or  desirable.   It  can  also  be 
concluded  that  the  State  Bar  has  played  an  active  part  in  the 
formulation  and  improvement  of  ideas  aimed  at  meeting  our  citizens' 
legal  needs.   In  terms  of  the  long  history  of  our  State,  a  revolu- 
tion in  indigent  and  consumer  services  has  occured  practically 
overnight.   It  would  certainly  be  unfair  to  say  that  Georgians 
are  not  attempting  to  make  the  courts  and  legal  services  accessible 
to  all  our  citizenry.   The  State  Bar  of  Georgia  is  proud  of  its 
role  in  the  promotion  and  creation  of  a  number  of  the  programs 
mentioned  above  and  it  will  undoubtedly  continue  to  aid  in  the 
creation  and  coordination  of  programs  to  fill  the  legal  needs  of 
Georgians  in  the  future. 
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October  26,   1973 


Senator  John  Tunney 
Senate  Office  Building 
Washington,    D.    C. 

Dear  Senator  Tunney: 

Mr.    Bob  Davis  of  the  Georgia  Bar  Association  has  advised  us 
that  he  is  working  on  data  to  be  submitted  to  your  committee  on 
the  legal  problems  of  the  poor. 

He  will  be  detailing  to  you  some  of  the  things  that  we  have  been 
able  to  do  in  the  consumer  field,    but  we  would  like  to  take  this 
opportunity  to  emphasize  the  experiences  we  have  had  through 
our  toll-free  WATS  line  (25,  000  calls  last  year)  in  the  field  of 
consumer  problems  of  the  poor  and  the  lower  income  people. 
It  has  been  our  experience  that  consumer  problenns  and  the 
lack  of  inexpensive  recourse  is  a  major  frustration  in  our  society 
today. 

We  hope  the  material  we  gave  the  Georgia  Bar  Association  on 
some  of  the  solutions  we  have  found  will  be  helpful. 

Sincerely, 


^ 


a~^ 


<-   Jacqueline  C.    Lassiter 
Deputy""  Dir  e  c  to  r 


~>^     - 
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WILLIAM  P    SUTTER 

ONE  FIRST  NATIONAL  PLAZA -5200 

CHICAGO.  ILLINOIS  60670 


November  3,   1973 


The  Honorable  John  V.  Tunney 
United  States  Senator 
Senate  Office  Building 
Washington,  D.  C. 


Dear  Senator  Tunney: 

Thank  you  for  your  letter  inviting  the  views  of  the  Illlnois  State  Bar  Association 
with  respect  to  the  extremely  important  question  of  the  availability  of  legal 
services.  On  certain  of  the  aspects  of  this  question,  the  Association  has 
taken  specific  action  -  I  shall  attempt  to  identify  these  aspects  while  making 
clear  where  it  is  only  my  own  views  which  are  expressed. 

To  begin  with  your  opening  remarks,  it  is  my  personal  belief  that  an  adequate 
and  accurate  survey  of  the  need  for  legal  services  has  not  as  yet  been  made, 
and  that  absent  such  a  survey,  any  discussion  of  the  subject  must  necessarily 
be  based  on  assumptions  which  may  or  may  not  be  factually  sound.  One  must 
bear  in  mind  that  not  every  dispute  in  which  an  individual  finds  himself 
embroiled  merits  the  retention  of  a  lawyer.  Many  disputes  are  not,  in  truth, 
legal  in  nature,  and  even  those  which  are  may  be  too  small  to  justify  the 
services  of  a  professional,  just  as  some  repair  jobs  do  not  justify  the  hiring 
of  a  carpenter  or  plumber.   It  should  also  be  borne  in  mind  that,  in  most  legal 
disputes,  one  of  the  parties  will,  if  the  case  goes  to  final  decision,  be  held 
to  be  in  the  wrong,  even  though  such  party  commonly  does  not  agree  with  the 
decision  in  that  respect.   Thus  the  fact,  if  it  is  one,  that  many  people  feel 
that  they  have  grievances  which  could  be  satisfied  if  legal  services  were  more 
readily  and  economically  available  does  not  necessarily  prove  that  the  delivery 
of  legal  services  is  actually  inadequate.   It  is  my  personal  belief  that  the 
present  system  of  making  legal  services  available  _ls  inadequate,  but  that  it 
is  not  as  inadequate  as  some  would  say.  In  any  event,  I  know  of  no  adequate 
and  accurate  survey  to  prove  either  my  views  or  those  of  persons  who  feel  more 
strongly  on  the  subject. 

Looking  at  delivery  before  turning  to  cost,  the  Illinois  State  Bar  Association 
has  adopted  a  state-wide  lawyer  referral  service  which  it  advertises  and  which 
employes  a  (WATS)  line  to  the  Bar  Center  in  Springfield,  so  that  potential  clients 
may  make  a  toll-free  call  to  receive  the  name  of  an  attorney  who  will  be  willing 
to  meet  with  the  client  for  a  one-half  hour  conference.  The  fee  for  this  one- 
haJLf  hour  is  set  at  ten  dollars,  with  any  further  representation  of  the  client  to 
be  negotiated  between  the  parties.  One  of  the  reasons  why  I  believe  that  the 
need  for  greater  legal  service  delivery  may  be  exaggerated  is  that,  while  this 
service  is  receiving  inquiries  at  an  annual  rate  of  four  thousand  per  year,  only 
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approximately  forty-one  per  cent  of  those  who  call  the  Bar  Center  asking  the 
name  of  an  attorney  ever  contact  the  one  named,  although  eighty  per  cent  of 
those  who  do  so  are  found  to  have  a  genuine  legal  problem  requiring  the  further 
services  of  a  lawyer.   Nevertheless,  the  expansion  of  the  I.S.B.A.  lawyer 
referral  program  into  those  counties  in  which  we  have  as  yet  no  participating 
lawyers  is  an  important  goal  of  the  Association.   In  addition,  we  are  actively 
seeking  the  development  of  local  programs  of  the  same  type,  and  a  number  of 
local  bar  associations  are  presently  conducting  successful  programs  of  their 
own. 

Turning  from  delivery  alone  to  the  mixed  question  of  delivery  combined  with 
prepaid,  fixed  costs,  you  are,  of  course,  fully  aware  of  the  numerous  experi- 
ments which  are  being  conducted  throughout  the  United  States  in  the  area  of 
group  legal  services  and  prepaid  legal  benefit  plans.  The  American  Bar 
Association  has  played  a  reasonably  active  role  in  this  field  in  the  past, 
and  is  committed  to  playing  a  much  more  active  role  in  the  future.  The 
Illinois  State  Bar  Association  recently  conducted  a  day-long  conference  on  the 
availability  of  legal  services  attended  by  forty-two  persons,  representing 
active  committees  working  on  various  aspects  of  the  problem,  such  as  group 
legal  services,  lawyer  referral,  specialization,  computerization,  para- 
legals, prepaid  legal  benefits,  legal  aid,  and  the  like.   Out  of  this  came 
a  number  of  recommendations  which  are  still  being  evaluated  and  placed 
in  a  priority  listing.   It  is  safe  to  say,  however,  that,  whether  the  delay 
resulted  from  past  inertia  of  the  organized  bar  or  not,  experimentation  with 
various  approaches  to  cost-controled  legal  services  has  not  yet  reached  the 
point  where  any  definite  conclusions  can  be  drawn.   "Open  panel,"  "closed 
panel,"  and  a  myriad  of  other  questions  remain  to  be  answered,  including  the 
vital  question  as  to  whether  the  great  mass  of  the  public  who  belong  to  no 
collective  bargaining  group  would  be  interested  in  paying  in  advance  for 
future  legal  services  through  insurance  or  otherwise. 

The  Illinois  State  Bar  Association  is  pleased  that  your  Subcommittee  is  looking 
into  all  of  these  important  matters,  as  we  are.  We  urge  you  recognize, 
however,  that  quick  and  easy  answers  are  not  to  be  had,  and  that  time,  research 
and  experimentation  will  be  required.  The  problem  may  be  a  pressing  one  but 
this  does  not  justify  hasty  and  ill- conceived  solutions. 

Leaving  the  combined  delivery  and  fixed  cost  area,  and  looking  at  fixed  cost  of 
legal  services  generally,  I  would  call  to  your  attention  that  quality  legal 
representation,  like  quality  in  anything  else,  is  partially  a  function  of 
price.  Cut-rate  legal  service  cannot  reasonably  be  expected  to  be  comparable 
to  full-rate  service,  except  in  those  instances  where  the  one  delivering  the 
service  makes  a  conscious  decision  to  accept  less  than  its  fair  market  value. 
So  far  as  fee  schedules  are  concerned.  Disciplinary  Rule  2-106  of  the  Illinois 
Code  of  Professional  Responsibility  provides  that  a  lawyer  shall  not  "enter 
into  an  agreement  for,  charge,  or  collect  an  illegal  or  excessive  fee."  Tlie 
Rule  further  sets  forth  a  number  of  factors  to  be  considered  in  determining 
the  reasonableness  of  a  lawyer's  fee,  including,  among  others,  the  time  and 
labor  involved,  the  novelty  and  difficulty  of  the  questions  involved,  the  skill 
required  to  perform  the  legal  service  properly,  the  fee  customarily  charged  in 
the  community  for  such  sei^ice  and  whether  the  fee  is  fixed  or  contingent.  You 
will  note  that  locally  customary  fees  are  but  one  factor  to  be  considered. 
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The  Board  of  Governors  of  the  I.S.B.A.  has  determined  that  a  schedule  of  such 
customary  fees  "may  have  a  practical  utility  to  lawyers  and  members  of  the 
public  solely  as  a  means  of  informing  the  bar  and  the  lay  public  as  to  what 
may  be  customary  charges  for  legal  services  in  a  particular  area."  At  the 
same  time,  utilization  of  such  a  schedule  is  entirely  voluntary  and  no  effort 
is  made  by  the  I.S.B.A.  to  determine  compliance  or  to  enforce  adherence  to  it. 
Thus,  I  feel  sure  that  the  problem  to  which  you  refer,  involving  Virginia 
real' estate  closings,  is,  if  not  nationally  atj^ical,  at  least  unrelated 
to  Illinois. 

Contingent  fees  are,  admittedly,  a  controversial  type  of  fee  and  the  subject 
of  considerable  debate  from  time  to  time.   I  understand  that  such  fees  are 
not  utilized  in  Great  Britain,  where  each  litigant  is  required  to  pay  whether 
he  wins,  loses  or  draws.   In  situations  involving  protracted  litigation,  there- 
fore, the  contingent  fee  may  well  be  the  best  solution  for  the  average  litigant; 
the  question  then  becomes,  "what  percentage  is  reasonable?"  Absent  detailed 
analysis  of  recoveries,  costs  and  contingent  fees  in  different  types  of 
litigation  in  different  areas,  an  answer  is  impossible.   In  any  event,  an 
absolute  answer  would  undoubtedly  be  incorrect. 

With  resTDect  to  the  representation  of  criminal  defendants,  you  should  be  advised, 
first,  that  contingent  fees  are  barred  by  Disciplinary  Rule  2-106  in  criminal 
cas°s.   In  Illinois,  public  defender  programs  are  well  established  in  some 
areas  and  are  utterly  lacking  in  others.  We  have  sought  to  encourage  their 
development  through  local  bar  associations  and,  in  I969,  the  I.S.B.A.  actively 
worked  for  enactment  of  a  State  Defender  General  system.  Passage  could  not 
be  obtained  through  the  legislature  because  of  funding  problems.   However, 
an  Appellate  Defender  Program  bill  which  the  I.S.B.A.  supported  became 
effective  October  1,  1972.  We  are  pleased  that  this  much  progress  has  been  made. 


Finally,  as  regards  reform  of  the  profession,  I  concur  that  the  practice  of 
law  is  both  a  noble  profession  and  one  vfhich  requires  constant  improvement. 
I  do  not  agree  with  those  who,  pointing  to  the  number  of  lawyers  mentioned 
in  connection  with  the  V/atergate,  assume  that  the  percentage  of  venal  attorneys 
is  unusually  high.  To  the  contrary,  I  believe  that  the  record  of  the  legal 
profession  can  be  matched  against  that  of  any  other  business  or  profession  in 
quality  of  product  and  integrity  of  performance.  This  does  not  mean,  of 
course,  that  improvement  in  the  discipline  of  those  who  deviate  from  the 
Code  of  Professional  Responsibility  should  not  be  improved.   In  Illinois,  a 
newly  adopted  Attorney  Registration  Commission  under  the  supervision  of  the 
Supreme  Court  and  funded  by  annual  registration  fees  will,  we  believe,  achieve 
such  improvement. 

The  Illinois  State  Bar  Association  welcomes  the  interest  which  Congress  is 
showing  in  the  legal  profession  and  its  relationship  to  the  public.  We  will 
be  happy  to  cooperate  in  your  studies  and  ask  only  that  preconceived  notions 
be  regarded  warily. 

Very  truly  yours, 

William  P.  Sutter 
President 

eb 
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F.  W.  ToMASEK,  President 

Grinnell Iowa  501 12 

815  Fifth  Avenue 
Telephone  515  -  236-3109 

November  7,    197  3, 


Hon.    John  V.    Tvmney, 
United  States  Senate, 
Committee  of  the  Judiciary, 
Washington,   D.    C.    20510 

Dear  Senator  Tunney: 

Please  accept  my  belated  answer  to  your  letter  of  October  11,    1973.     Various 
circumstances  prevented  my  making  an  earlier  reply,   and  I  hope  that  this  connmunica- 
tion  will  reach  you  in  time  for  your  purposes. 

The  Iowa  State  Bar  Association  is  keenly  aware  of  the  necessity  for  represen- 
tation of  citizens  interests,   and  we  are  very  much  in  sympathy  with  the  purposes  and 
objectives  of  your  Con^mittee.     I  have  read  with  great  interest  the  copy  of  your  remarks 
which  was  enclosed  in  your  letter. 

The  Iowa  State  Bar  Association  has  a  special  Committee  on  Legal  Aid  and  Client 
Referral,   and  also  a  special  Committee  on  Methods  of  Appointment  of  Court  Approved 
Counsel.     The  problems  which  you  have  set  forth  are  also  given  consideration  by  the 
Bar  Economics  Committee. 

In  addition  to  the  work  by  committees  associated  with  the  State  Bar  Association, 
various  of  the  larger  cities  of  the  State  have  Lawyer  Referral  Committees.     They  include 
Des  Moines,   Cedar  Rapids,    Waterloo  and  several  others.     In  the  course  of  preparing 
this  report  to  you,   a  bulletin  from  the  Lawyer  Referral  Service  of  Polk  County  Bar 
Association,   Des  Moines,    under  date  of  September  20,    1973,    reached  my  desk.     I  am 
enclosing  a  copy. 

The  Iowa  State  Bar  Association  maintains  a  State  Headquarters,   and  Mr.   Edward 
H.    Jones,   Secretary  of  the  Association,   is  Executive  Director  of  the  headquarters.     Mr. 
Jones  and  his  staff  will  be  ready  at  all  times  to  provide  you  with  information,   material 
and  reports  of  activities  in  this  State,   and  I  am  sure,   will  be  anxious  to  assist  you  and 
ynnr   (;:nmmittff   ir,   Ug    impr.i-fant  wnrlf   in  any  way  that  ran  hp  Hnnp _ 
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In  mid-September  I  attended  a  Regional  Conference  sponsored  by  the  American 
Bar  Association  and  under  the  direction  of  the  President,   Chesterfield  Smith.     The 
work  of  your  Committee  was  described  by  Mr.   Smith,   and  was  the  subject  of  a  very 
interested  and  sympathetic  discussion  by  the  Bar  Officers  and  Executives  present. 

If  I  can  be  of  any  further  assistance  in  this  or  any  other  matter,  please  let 
me  hear  from  you.  I  wish  you  the  fullest  measure  of  success  in  carrying  forward 
the  very  important  assignment  of  your  Committee. 

Very  truly  yours, 

F.    W.    Tomasek. 
FWT:yks 
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1101  Fleming  Building 
Di-n    Moines,  Iowa  50309 
■:i^  It.  phone   515   280-742  9 

September  20,  1973 


TO:  Polk  County  Attorneys 

The  Polk  County  Bar  Association  Lawyer  Referral  Service  started  in 
November,  1972.   Since  that  time  approximately  .  .  . 

800  calls  and  inquiries  have  been  received  and 

341  actual  referrals  have  been  made  to  individual  attorneys. 

The  matters  referred  have  ranged  widely  over  all  phases  of  the  law. 

This  Fall  the  yellow  pages  in  the  new  telephone  directory  will  contain 
a  more  visible  reference  to  the  Service.   Television  spots  provided  by  the  ABA 
will  continue  to  appear.   The  rate  of  referrals  is  increasing. 

You  are  invited  to  join  the  present  panel  of  95  attorneys  and  increase 
the  availability  of  legal  services  to  the  public. 

An  application  blank  is  enclosed.   The  $15.00  annual  registration  fee 
will  entitle  you  to  participation  on  the  panel  through  1974. 

Lawyer  Referral  Service  Committee 


Enc. 
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APPLICATION  TO 

POLK  COUNTY  BAR  ASSOCIATIOW 

LAWYER  REFERRAL  SERVICE  PANEL 


To  Lawyer  Referral  Service  Committee: 


I, 


for  application  to  the 


Polk  County  Lawyer  Referral  Service,  hereby  declare  that  the  answers 
set  forth  below  are  correct  and  I  agree  to  be  bound  by  the  rules  of 
the  Lawyer  Referral  Service,  a  copy  of  which  I  have  received  and  read. 
I  hereby  state  that  I  cun  a  member  in  good  standing  of  both  the 
Polk  County  and  the  Iowa  State  Bar  Associations  and  that  I  am  actively 
engaged  in  the  full  time  and  private  practice  of  law  in  Polk  County. 
I  now  have,  and  agree  to  maintain,  professional  licibility  insurance 
in  the  minimum  amount  of  $2  5,000  and  to  provide  proof  thereof  each  time 
ray  annual  registration  fee  is  paid.   I  further  agree  to  pay  on  or 
before  February  1  of  each  year  to  the  Lawyer  Referral  Service  $15.00 
as  the  Annual  Registration  Fee  for  that  calendar  year,  and  I  agree  to 
pay  a  prorated  amount  if  I  am  registered  for  any  period  less  than  a 
full  year.   With  respect  to  each  referral,  I  agree  to  render  an  initial 
one-half  hour  consultation  for  a  fee  of  $15.00,  of  which  $3.00  shall  be 
promptly  forwarded  to  the  Lawyer  Referral  Service  by  me. 


1)   Educational  Background 

a)  College  - 

b)  Law  School  - 

c)  Specialty  School  - 


(Graduation  date-  ) 
(Graduation  date-  ) 
(Graduation  date-       ) 


2)  Date  of  Admission  to  Bar 

a)  Iowa  - 

b)  United  States  District  Court, 
Southern  District  of  Iowa  - 

c)  Other  - 

3)  Bar  Memberships: 

a)  Polk  County  - 

b)  Iowa  - 

c)  ABA  - 

d)  Other  (specify)  - 

4)  The  areas  in  which  I  will  NOT  accept  cases  are  crossed  out 
on  the  list  appearing  below: 


Administrative  Agencies 

Bankruptcy 

Civil  Rights  and  Discrimination 

Collections 

Consumer  Problems 

Corporations  and  Partnerships 

Criminal  Law 

Domestic  Relations 

Employer-Employee 

Estate  Planning  and  Wills 

Immigration 

Income    Tax  (Litigation-Preparation) 

Juvenile 


Landlord  and  Tenant 
Patents  and  Copyrights 
Personal  Injury 

Probate, Guardianships, Conservator- 
Property  Damage  ships 
Real  Property  and  Abstracts 
Selective  Service 
Traffic 

Uniform  Code  of  Military  Justice 
V.A.  and  Social  Security  Matters 
Workmen's  Compensation 
Zoning 


Date  

Office 
Address 


Signature 


Office 
_Telephone 


762-  65SI 
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,  ATTDRA^ty^    &    SOLICITORS 

fIRfr     idy^lONAL    BANK    BUILDING 
<  4    COURTHOUSE    SQUARE 

AREA  CODE  30I  ^  OC  K  V  i  ..  L  E ,  M  AR  Y  L  A  N  D    ZOSSO 

November  2,  1973 

The  Hon.  John  V.  Tunney 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510 

Dear  Senator  Tunney: 

Your  letter  to  Norman  P.  Ramsey,  Esquire,  President 
of  the  Maryland  State  Bar  Association,  has  been  referred  to  the 
Economics  Committee  of  which  I  am  chairman.   My  remarks  are  some- 
what personal  but  I  feel  that  they  are  shared  by  the  members  of 
my  committee,  the  Board  of  Governors  and  the  members  of  the  Associ- 
ation. 

I  have  recently  conducted  a  survey  of  the  bar  associa- 
tions of  all  of  the  states  and  the  District  of  Columbia  and  have 
been  informed  by  the  forty-five  associations  responding  that  only 
two  states  currently  have  a  minimum  fee  schedule,  viz.,  Texas  and 
Alabama.   Most  of  the  others  have  rescinded  their  schedule  within 
the  past  18  months  or,  in  fact,  never  had  one  to  begin  with.   Except 
for  the  real  estate  field,  it  is  my  opinion  that,  at  least  in  Mary- 
land, such  schedules  were  never  widely  in  use  except  as  a  handbook 
for  a  type  of  case  with  which  an  attorney  was  not  readily  familiar. 
These  schedules  were  merely  advisory.   Why  the  Fairfax  County  Bar 
Association  considered  "undercharging"  the  minimum  fee  schedule  to 
be  unethical,  in  view  of  the  A.B.A.  formal  opinion  n\amber  323,  a 
copy  of  which  I  am  attaching,  has  puzzled  me.   You  will  note  that 
that  opinion  states  a  completely  contrary  view. 

We  are,  of  course,  in  favor  of  the  assistance  that  the 
Federal  government  gives  to  certain  classes  of  people  so  that  they 
can  obtain  proper  legal  services.   The  ones  that  you  mention  are 
particularly  appropriate  and  should  be  extended  where  a  citizen  has 
a  right  that  is  being  withheld  by  an  unfeeling  bureaucracy.   The 
fees,  however,  must  be  reasonable.   Obviously,  an  attorney  cannot 
handle  a   veteran's  claim  for  ten  dollars.   An  hourly  rate  is  the 
fairest  form  of  compensation.   It  must  be  remembered  that  the  com- 
pensation paid  to  an  attorney  for  an  hour's  services  does  not  inure 
entirely  to  him.   It  must  be  used  to  pay  his  staff,  overhead  and 
the  like.   While  the  Government  needn't  be  expected  to  pay  at  the 
normal  hourly  rate  of  compensation,  it  must  take  into  account  a 
realistic  rate  that  will  allow  indigent  clients  access  to  a  fair 
number  of  lawyers.   The  lawyer  who  would  be  dissatisfied  with  the 
rate  that  the  Government  would  provide  could,  of  course,  always  decline 
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to  represent  the  indigent.   It  has  been  my  experience,  however, 
that  lawyers  do  a  great  deal  of  work  for  which  they  do  not  receive 
remuneration.   These  services,  unfortunately,  go  unheralded. 


Certainly,  no  ci 
because  of  his  economic  statu 
that  are  said  to  be  protected 
than  what  I  choose  to  call  di 
instance,  that  everyone  has  a 
one  needn't  have  one.   It  is 
for  such  a  service.,   whereas 
Security  or  his  liberty  in  a 
basic  essential  right,  i.e.. 


tizen  should  be  without  representation 
s  but  we  must  remember  that  the  rights 

legally  must  be  necessary  ones  rather 
scretionary  ones.   By  this  I  mean,  for 

right  to  draw  a  will  although  every- 
in  his  or  her  discretion  to  contract 
a  citizen  who  is  being  denied  his  Social 
criminal  proceeding  is  being  denied  a 
the  right  to  an  income  and  freedom. 


I  hope  that  these  remarks  help  in  the  deliberations  of 
your  committee  and  if  there  is  anything  further  that  we  can  do  to 
assist,  please  let  me  know. 

Sincerely, 

GOLDBURN . &  WALKER 


By 


)/G 


■ Thomas  J.  Walker,  Jr., 
Chairman,  ^^nomics  Committee 
Maryland  State  Bar  Association 


TJW:dk 

cc:   Norman  P.  Ramsey,  Esquire 
Hal  C.B.  Clagett,  Esquire 


Enclosure 


1582 


I MAM 

Mrmphiv.  1fnn    )6101 


SUnoKi^  Lu([iniiiit:L'uii  intics  and  iVoicssiOitai  •■t.),jui< 

-c.-irr"  AMERICAN  BAR  ASSOCIATION 


Brniiin  r    Cj' 

Cf'lumhi*  Cilv.  Ind. 
Ct>jftr»  w    In.nrf 

Oftroil,  M.ch 
Kirb  M    MrAlpin 

Ml^nij.  C.j 
^    fln>d  H    Spfrrv 

R.vm«ML     N     D 
tymon  W    Toodpl.  (f. 

New  Vofk.  N    V 
Lcw.t  H    Vjn  Ooifn,  Jr. 
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FORMAL  OPINION  323 
(August  9,    1970) 


A  minimum  fee  schedule  can  never  be  mandatory,    and  a  lawyer 
can  never  be  subject  lo  disciplinary  action  merely  because  he 
fails  to  follow  a  minimum  fee  schedule 

Canon  Interpreted:    Professional  Ethics  12 

Code  of  Professional  Responsibility: 
EC  2-18,   DR  2-106 

Considerable  confusion  still  appears  lo  exist  in  the  minds 
of  many  members  of  the  Bar  in   regard  to  the  effect  to  be  given 
minimum  fee  schedules.     This  Committee  has  heretofore  attempted 
to  clarify  this  situation  in  its  Formal  Opinion  302  and  Informal 
Opinion  585;    but  these  opinions  continue  to  be  misinterpreted  and 
even  misquoted,   with  results  which  tend  to  negate  the  actual  holdings 
of  the  opinions.     Consequently  the  principles  embodied  in  these 
opinionsappear  to  be  in  need  of  restatement,    and  the  recent  adoption 
of  the  Code  of  Professional  Responsibility,   which  in  the  Committee's 
view  is  in  complete  accord  with  those  principles,   affords  an  appro- 
priate occasion  for  doing  so. 

The  only  direct  reference  to  fee  schedules  in  the  Code  is  in 
EC  2-18  and  is  as  follows: 

"Suggested  fee  schedules  and  economic 
reports  of  state  and  local  bar  associations 
provide  some  guidance  on  the  subject  of 
reasonable  fees. " 

The  annotator  of  the  Code  has  compared  this  language  to  the 
following  quoted  from  Formal  Opinion  302: 
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"[U]nder     .    .     .   [Canon  12],   this  Com- 
mittee has  consistently  held  that  minimum 
fee  schedules  can  only  be  suggested  or 
recommended  and  can  not  be  made  obli- 
gatory. " 

This  is  and  has  always  been  the  Committee's  position,    and 
in  view  of  the  language  of  the  Code  of  Professional  Responsibility 
it  remains  xinchanged.     On  the  other  hand,    the  fee  customarily 
charged  in  the  locality  for  similar  services  has  long  been  recognized 
as  one  element  to  be  considered  in  determining  a  proper  fee.     It  is 
specifically  recognized  as  one  of  six  such  elements  under  Canon  12, 
and  one  of  eight  such  elements  under  DR  2-106(D).     Where  the 
customary  minimum  charge  is  reflected  in  a  fee  schedule,    clearly 
it  is  proper  for  a  lawyer  to  take  this  into  account  along  with  other 
elements  in  fixing  his  fee. 

Conversely,   if  a  lawyer  wantonly  ignores  the  customary 
charges  for  similar  services  in  his  community  in  fixing  his  own  fees, 
then  he  is  failing  to  take  into  account  one  element  which  both  Canon 
12  and  DR  2-106(B)  say  should  be  considered.     Should  it  be  established 
through  extrinsic  evidence  that  he  is  doing  this  for  unethical  purposes, 
then  all  of  this  evidence  taken  together  may  establish  unethical  conduct 
upon  his  part.     It  is  not  the  function  of  this  Committee  to  pass  upon 
individaul  disciplinary  cases,    and  certainly  it  could  not  undertake  to 
do  so  except  in  the  light  of  specific  facts.     But  it  is  obvious  that  in 
any  case  it  must  be  the  overall  pattern  of  behavior  of  the  lawyer  and 
not  any  one  single  element  upon  which  the  enforcing  disciplinary 
body  must  act.     In  light  of  this,    the  Committee  has  no  hesitancy  in 
holding  that  mere  failure  to  follow  a  minimum  fee  schedule,    even 
when  habitual,    can  not,    standing  alone  and  absent  evidence  of  miscon- 
duct,   afford  a  basis  for  disciplinary  action.     Thoro  arc  too  m.-iny 
other  elements  to  be  considered  (five  under  Canon  12,    seven  under 
DR  2-106)  which  might  jusitfy  departure  from  the  fee  schedule. 

This  is  the  position  which  this  Committee  attempted  to  take  in 
Formal  Opinion  302  in  the  following  language: 

"the  habitual  charges  of  fees  less  than  those 
established  by  a  minimum  fee  schedule,    or 
the  charging  of  such  fees  without  proper 
jvistifiction,   may  be  evidence  of  unethical 
conduct.  "    (Emphasis  supplied) 
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The  qualifying  words  in  the  above  quotation  were  chosen 
with  care.     "May  be"  irieans  "when  taken  in  conjunction  with  other 
evidence  of  unethical  conduct.  "     "Evidence  of"  means  "grounds 
upon  which  a  disciplinary  board  could  or  could  not  find  that  unelhical 
conduct  exists.  "    All  of  this  the  Conimittee  attempted  to  explain  In 
Informal  Opinion  585,   which  is  here  quoted  and  reaffirmed: 

"Where  disciplinary  action  is  necessary 
against  an  individual  lawyer,   this  is  nor- 
mally initiated  by  his  local  bar  association 
and  effectuated  through  an  appropriate 
proceeding  in  the  courts.     It  seems  ines- 
capable to  the  Committee  that' in  an 
appropriate  case  evidence  that  the  lawyer 
whose  conduct  is  under  scrutiny  had 
habitually  charged  fees  less  than  those 
suggested  or  recommended  by  a  minimum 
fee  schedule  adopted  by  his  local  bar  asso- 
ciation under  circumstances  and  upon  the 
basis  set  forth  above,    or  that  he  had  charged 
such  fees  without  justification,    would  be 
admissible  as  being  material  and  relevant. 
The  weight  to  be  given  such  evidence  and  the 
conclusion  to  be  drawn  from  it  would  of 
course  be  for  the  tribunal  conducting  the 
■    inquiry  depending  upon  the  circumstances  of 
.  the  individual  case.     It  might  be  evidence  of 
unethical  conduct  which,    taken  in  context  and 
along  with  other  such  evidence,    would  warrant 
a  finding  that  one  or  more  of  vbe  canons  had 
been  violated.     On  .  the  other  hand,    it  might 
not  be.     This  is  why  the  Committee,    carefully 
choo^sing_its  language,   held  in  Opinion  302 
that  such  undercharging  "may  be  evidence  of 
unethical  conduct.  "    (Emphasis  supplied) 

With  this  rather  extended  discussion  the  Committee  hopes  that 
this  matter  will  be  laid  to  rest  and  that  the  practice  on  the  part  of 
certain  state  and  local  bar  associations  of  suggesting  that  fee 
schedules  are  or  can  be  mandatory  and  that  disciplinary  action  will 
be  taken  merely  for  failing  to  follow  them|absent  other  evidence  of 
misconduct  will  be  abandoned  once  and  for  all. 
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October  25,  1973 


Senator  John  V.  Tunney,  Chairman 
Subcommittee  on  Representation  of  Citizen  Interests 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Senator  Tunney: 

Thank  you  for  seeking  my  views  on  the  complex  subject  of  legal  fees.  I  share  your 
concern  that  adequate  legal  services  be  made  available  to  the  public  at  a  reasonable  cost 
to  assure  equal  access  to  the  judicial  process. 

Perhaps  the  most  important  development  in  recent  years  in  this  regard  is  the  con- 
cept of  prepaid  legal  services.    As  you  know,  such  programs  will  permit  persons  to 
purchase  protection,  at  a  reasonable  rate,  that  covers  the  cost  of  legal  fees  they  might 
normally  incur.    In  order  to  promote  these  plans,  legislation  should  be  enacted  to  permit 
employers  to  deduct  from  their  federal  tax  return  as  a  legitimate  business  expense  their 
contributory  payments  to  employee  prepaid  legal  service  benefit  plans. 

The  Legal  Services  Program,  sponsored  by  the  Office  of  Economic  Opportunity, 
has  done  excellent  work  in  representing  the  indigent.     However,  in  doing  so  it  denies  the 
client  the  right  to  select  his  or  her  own  lawyer.    Prepaid  legal  service  plans  can  provide 
similar  services  while  protecting  a  client's  freedom  of  choice. 

A  federal  tax  deduction  for  legal  fees,  similar  to  that  available  now  for  medical 
expenses,  would  also  reduce  the  burden  of  such  cost  on  the  public. 

Legal  fees  must  be  adequate  in  light  of  economic  realities  if  we  are  to  assure  the 
continued  strength  and  growth  of  the  private  bar.    Where  government  statutes  or  regulations 
provide  legal  fee  subsidies,  they  should  be  reviewed  to  determine  whether  they  are  realistic 
under  present  economic  conditions.    An  unrealistic  fee  schedule  will  provide  little  incentive 
to  the  bar  to  represent  those  persons  such  programs  are  designed  to  benefit. 

Improving  the  public's  access  to  legal  assistance  will  also  hopefully  encourage 
preventive  legal  services.    Persons  now  tend  to  use  a  lawyer  only  after  a  problem  has 
arisen  or  a  crisis  has  occurred.    They  tend  not  to  seeking  counseling  to  avoid  problems 
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that  may  later  require  substantial  legal  expenses  to  resolve.    Most  prepaid  legal 
service  programs  now  in  operation  provide  the  insured  with  the  right  to  consult  with 
an  attorney  once  or  twice  during  the  course  of  a  year.    The  availability  of  such  consulta- 
tion without  additional  charge  should  result  in  the  avoidance  of  some  serious  legal 
difficulties  and  the  costs  attendant  thereto. 

I  trust  you  and  your  committee  will  agree  that  the  more  intelligent  use  of  lawyers 
by  the  public  may  in  fact  result  in  reducing  "catastrophic"  legal  expenses.    Legislation 
should  be  encouraged  to  foster  the  development  of  prepaid  legal  service  programs 
which  prompt  a  more  efficient  use  of  lawyers  at  a  cost  that  can  be  met  by  the  average 
middle-income  American  family. 

The  present  gap  in  services  now  seems  to  be  most  evident  at  that  level.     Prepaid 
legal  service  plans  seem  to  be  one  program  designed  to  meet  the  needs  of  these 
families. 

If  I  can  be  of  any  further  assistance  during  the  course  of  your  investigation, 
please  let  me  know. 


Very  truly  yours, 


I 


Frederick  G.   Fisher,  Jr. , 
President 
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Hon.  John  V.  Tunney,  Chairman 
Subcommittee  on  Representation  of 

Citizen  Interests 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.   20510 

Dear  Senator  Tunney: 

I  appreciate  your  invitation  of  October  15,  1973,  for 
an  expression  of  my  views  as  President  of  the  State 
Bar  of  Michigan  concerning  the  subject  of  legal  fees 
and  their  relationship  to  the  general  topic  of  legal 
representation  in  the  settlement  of  grievances. 

I  should  note  at  the  outset  that  a  joint  concern 
between  the  Congress  and  the  organized  Bar  for  im- 
proving the  availability  of  legal  services  to  every 
citizen  is  not  a  new  phenomenon.   During  the  past 
decade,  for  example,  the  Bar  has  championed  the 
creation  of  federally  funded  legal  services  programs 
and  has  vigorously  opposed  all  attempts  to  interfere 
with  their  continued  independence.   The  legislation 
presently  pending  in  the  U.S.  Senate  to  create  an 
independent  legal  services  corporation  is  the  latest 
manifestation  of  the  leadership  of  the  organized 
Bar  in  this  area. 

The  profession  is  no  recent  convert  to  the  cause  of 
increasing  the  availability  of  legal  services.   Its 
concern  for  the  public  good  has  spanned  the  centuries 
and  has  been  manifested  by  tangible  expressions  far 
outweighing  those  of  any  other  business  or  profession. 
For  example,  the  power  of  the  courts  to  direct  an 
attorney  to  undertake  a  particular  cause  has  long 
been  accepted  by  the  Bar.   The  right  to  assigned 
counsel  for  those  charged  with  crimes  who  cannot 
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afford  to  retain  their  own  lawyer  has  constantly  been 
expanded  through  judicial  decisions.   Within  the  past 
two  years,  this  right  has  been  held  to  encompass  all 
those  charged  with  violations  the  penalty  for  which 
could  involve  incarceration. 

For  decades  lawyers  so  assigned  did  so  at  their  own 
expense.   As  the  need  for  assigned  counsel  grew  and 
the  private  practitioner  could  no  longer  bear  the 
full  expense,  some  measure  of  compensation  was 
developed.   Such  remuneration  is  almost  invariably 
governed  by  fee  schedules  which  provide  for  token 
rather  than  realistic  payment.   Lawyers,  consequently, 
continue  to  subsidize  the  administration  of  criminal 
justice. 

The  profession  has  also  demonstrated  a  unique  aware- 
ness of  the  rewards  of  public  service  in  areas  beyond 
the  criminal  law.   Most  observers  generally  acknowledge 
that  the  principal  arena  for  social  progress  in  the 
past  20  years  has  been  the  courts.   Civil  rights, 
environmental  protection  and  consumer  protection,  are 
a  few  of  the  fields  that  come  immediately  to  mind  as 
those  in  which  major  developments  have  been  obtained 
through  litigation.   Often  the  lawsuits  which  resulted 
in  historic  court  decisions  in  these  areas  were 
instituted  by  lawyers  representing  clients  who  could 
either  afford  to  pay  nothing  or  far  less  than  the 
lawyer  could  expect  to  receive  if  he  devoted  his 
talents  to  conventional  private  practice.   These  law- 
yers found  far  more  reward  in . the  causes  they  were 
representing  then  in  the  financial  remuneration  which 
was  available. 

The  same  interest  in  public  service  is  responsible  for 
the  age-old  phenomenon  which  finds  lawyers  at  the 
center  of  government  everywhere,  serving  their  com- 
munity, their  state  and  their  nation,  mostly  as 
volunteers  without  remuneration. 
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We  lawyers  are,  therefore,  no  strangers  to  the  concerns 
of  your  committee.   We  welcome  its  participation  in  the 
quest  for  improving  the  administration  of  justice  and 
pledge  our  cooperation. 

There  is  a  word  of  caution  which  in  all  candor  should 
be  mentioned.   There  are  those  who  contend  that  the 
inability  of  some  segments  of  the  public  to  afford  a 
lawyer  in  order  to  gain  access  to  the  administration 
of  justice  is  or  ought  to  be  the  personal  responsibility 
of  the  lawyer  and  that  the  solution  to  this  problem 
lies  in  compelling  individual  lawyers  to  represent 
those  who  cannot  afford  their  fees  at  reduced  rates, 
or,  if  necessary,  for  nothing.   These  advocates  rely 
upon  the  historic  cooperation  of  the  Bar  with  the  courts 
in  accepting  assigned  cases.   Thus,  they  would  use  the 
profession's  unique  sense  of  public  responsibility  to 
justify  the  placing  of  unparalled  burdens  upon  it. 

The  claim  that  responsibility  for  those  who  cannot 
afford  services  is  exclusively  that  of  the  providers 
of  that  service  is  unique  and  finds  no  support  in  our 
history.   We  do  not  require  the  farmer,  food  processor 
or  the  retailer  to  charge  less  for  his  services  when 
he  deals  with  those  too  poor  to  afford  to  pay  for  food. 
We  do  not  require  the  hospital  or  the  nurse  or  the 
doctor  to  reduce  their  charges  when  treating  patients 
who  are  unable  to  pay  for  medical  treatment.   We  do 
not  require  the  manufacturer  or  the  retailer  or  the 
tailor  to  charge  less  when  they  are  asked  to  clothe 
those  who  cannot  pay  for  it.   In  each  of  these  situ- 
ations, government  recognizes  its  responsibility  to 
subsidize  those  unable  to  afford  the  goods  or  services 
involved,  either  by  furnishing  a  direct  siibsidy  or 
salaried  government  employees  to  provide  the  products 
and  services. 

These  are  legitimate  functions  of  government  for 
several  reasons.   First,  it  is  the  responsibility  of 
the  collective  whole  (government)  to  assist  its  weak- 
est members  (those  unable  to  afford  to  pay  for  pro- 
ducts and  services).   Second,  in  the  long  run  it  is  in 
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the  national  interest  that  providers  of  essential  pro- 
ducts and  services  be  permitted  to  earn  a  fair  return 
for  their  products  and  services  regardless  of  the 
financial  ability  of  the  user  so  that  they  remain 
economically  viable.   Third,  those  in  our  society  who 
are  relatively  less  fortunate  often  have  occasion  to 
come  into  contact  with  government  in  a  variety  of 
small  but  meaningful  ways  and  these  contacts  themselves 
demand  their  own  expertise  which  somehow  must  be  paid 
for  if  it  is  to  remain  available.   Thus,  for  example, 
a  lawyer  specializing  in  helping  the  economically 
less  privileged  with  their  constant  contacts  with  the 
bureaucracies  of  welfare,  fair  housing  and  anti- 
discrimination could  not  possibly  survive  if  his  in- 
come depended  upon  the  fees  which  these  clients  could 
afford  to  pay  him.   Obviously,  his  availability  to 
these  clients  depends  upon  some  form  of  government 
subsidy. 

Where  then  does  the  resolution  of  the  very  serious 
problem  of  the  lack  of  availability  of  adequate  legal 
representation  lie?   I  suggest  that  it  lies  not  in 
attempts  by  government  to  coerce  the  private  practi- 
tioner but  in  a  strengthening  of  the  traditional 
cooperation  between  government  and  the  profession 
to  which  I  referred  at  the  beginning  of  this  letter. 

In  addition  to  the  traditional  forms  through  which 
it  has  volunteered  its  services  over  past  decades, 
the  organized  Bar  is  now  developing  programs  to  re- 
duce cost  and  increase  the  public's  ability  to  pay 
for  legal  services.   Prepaid  legal  services,  para- 
professionals,  group  practice,  and  videotape  trials 
are  all  relatively  new  forms  of  the  profession's 
historic  concern  for  the  public  good. 

These  and  other  developments  will  undoubtedly  most 
benefit  the  vast  middle  class  which  presently  finds 
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itself  too  poor  to  routinely  afford  quality  legal 
representation  but  too  rich  to  qualify  for  subsidized 
programs.   Together  with  the  strengthening  and  broaden- 
ing of  federally  funded  legal  services  programs,  these 
efforts  should  carry  us  a  long  way  down  the  road  to- 
ward our  mutual  goal  of  providing  every  American  with 
meaningful  access  to  our  legal  system. 

Cordially, 


(ya/(yC  ^^<^yyuX^ 


Carl  Smith,  Jr. 
President 


CS/jsd 


xc :   Hon.  Sam  J.  Ervin,  Jr. 
Hon.  Birch  Bay 
Hon.  Mar low  W.  Cook 
Hon.  Charles  Mc  C.  Mathias ,  Jr. 
Jane  L.  Frank,  Chief  Counsel  and 
Staff  Director 


24-626  O  -  74  -  52 
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November  5,  1973 


Honorable  John  V.  Tunney 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.  20510 

Dear  Senator  Tunney: 

I  respond  to  your  letter  of  October  15  which  dealt 
with  the  Judiciary  Subcommittee  on  the  Representation  of 
Citizen  Interests  and  its  inquiry  into  the  subject  of 
legal  fees.   You  asked  for  the  views  of  the  i-linnesota 
State  Bar  Association  by  November  6.   The  best  that  could 
be  done  in  this  relatively  short  period  of  time  was  to 
convene  the  Executive  Committee  of  the  Board  of  Governors, 
which  I  have  done,  and  solicit  their  views.   What  follows 
is  of  necessity  my  own  statement  made  with  a  conscientious 
effort  to  reflect  the  views  of  the  5,000  members  of  the 
Association. 

I  begin  by  a  brief  reference  to  the  number  of  new 
lawyers  being  admitted  to  practice  law  in  Minnesota.   Less 
than  a  month  ago  the  Minnesota  Supreme  Court  issued  the 
attorney's  oath  to  383  new  members,  mostly  recent  Law 
School  graduates.   A  substantially  smaller  number,  less 
than  100,  was  admitted  to  practice  law  earlier  in  the 
year  at  a  similar  ceremony.   The  best  evidence  of  the 
number  of  lawyers  practicing  law  in  Minnesota  comes  from 
the  Supreme  Court's  records  on  those  who  have  paid  the 
annual  attorney's  registration  fee,  which  is  just  over 
5,000.   Simple  mathematics  indicates  that  our  numbers 
increased  by  almost  7.5%  in  the  month  of  October. 


1593 


Page  Two 
November  5,  1973 


If  one  accepts  the  proposition  that  there  are  many  citizens 
of  Minnesota  who  feel  they  cannot  afford  a  lawyer's  services, 
one's  immediate  reaction  would  be  that  this  new  group  might  be 
the  answer  to  their  needs.   However,  each  one  of  these  new  lawyers 
would  immediately  face  the  economic  facts  of  life  that  it  costs 
money  to  maintain  a  law  office,  whether  they  start  on  their  own 
or  go  to  work  for  someone  else.   Law  simply  can't  be  practiced 
in  a  vacuum  but  must  carry  on  amidst  the  tools  of  the  trade, 
which  consist  of  office  space,  law  books,  secretarial  expense 
and  a  whole  host  of  other  costs  that  the  operator  of  any  business 
has  to  face.   My  own  experience  would  indicate  that  with  every 
attempt  to  keep  costs  at  a  moderate  level,  the  first  $10.00  to 
$15.00  per  hour  that  any  lawyer  earns  is  likely  to  go  to  pay 
this  overhead.   A  great  many  of  the  citizens  with  whom  I  come 
in  frequent  contact  don't  feel  they  can  afford  to  pay  even  $10.00 
to  $15.00  an  hour  for  a  lawyer's  services.   Therefore  despite  the 
best  of  efforts  to  help  society  solve  its  legal  problems,  substantial 
segments  of  our  population  will  not  be  served  even  if  the  lawyer 
is  willing  to  donate  his  time. 

MINNESOTA  STATE  BAR  ASSOCIATION  LEGAL  ASSISTANCE  PROGRAMS 

Despite  the  difficulties  mentioned  in  the  preceding  program, 
the  Minnesota  State  Bar  Association  has  been  exceedingly  active 
in  its  efforts  to  extend  legal  services  to  the  citizens  of 
Minnesota  not  otherwise  served.   I  will  summarize  these  programs. 

A.   Legal  Assistance  of  Minnesota  (LAM) 

LAM  is  a  non-profit  corporation  which  was  formed  in  May  of 
1972  to  initiate  and  supervise  a  true  state-wide  legal  assistance 
program,  with  particular  emphasis  on  the  rural  indigent  not 
previously  served.   LAM's  goal  is  to  set  up  one  district  legal 
assistance  corporation  in  each  of  twenty  State  Bar  districts, 
which  will  set  up  local  legal  assistance  offices.   Clients  served 
are  primarily  those  on  categorical  assistance  programs,  though 
others  are  handled  on  the  basis  of  need  and  income  level. 
Basically  the  services  rendered  run  the  full  gamut  of  civil  legal 
services,  excluding  criminal  cases,  fee-generating  cases,  and 
those  cases  not  otherwise  provided  for  by  law.   LAi^  currently 
has  four  staffed  office  units  operating  in  Minnesota,  making  a 
total  of  six  districts  covered  by  legal  assistance  to  the  indigent 
if  the  OEO  sponsored  Twin  Cities  projects  are  counted. 
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LAM  has  considered  and  approved  two  other  district  proposals 
and  is  participating  in  planning  in  five  other  districts. 

Funding  is  provided  under  a  3/4  matching  grant  between 
Department  of  Health,  Education  and  Welfare  Social  Service  funds 
and  local  funding  sources.   The  Minnesota  State  Bar  Association 
provides  the  local  match  for  LAM,  the  state  corporation,  which 
offices  in  the  State  Bar  Center.   The  State  Bar  Foundation  has 
also  set  aside  $20,000  ($1,000  per  district)  to  be  granted  to  and 
used  by  the  district  for  local  matching  money. 

Legal  Assistance  of  Minnesota  has  assisted  approximately 
2,700  indigent  persons  to  date. 

B.  Community  Defender  Organization  of  the  District  of  Minnesota 

The  Community  Defender  Organization  has  been  operating  in 
Minnesota  since  July  of  1972.   Funded  by  the  Judicial  Conference 
of  the  United  States,  this  organization  provides  the  "public 
defender"  function  for  the  Federal  Court  District  of  Minnesota  and 
is  approved  by  that  Court  and  by  the  Judicial  Conference. 
Administered  and  staffed  by  an  attorney,  the  organization  makes 
use  of  a  rotating  panel  of  some  of  the  best  criminal  lawyers  in 
the  state.   During  its  first  year  of  operation,  these  attorneys 
were  appointed  to  represent  303  indigent  clients,  primarily  in 
felony  cases,  but  with  some  parole  revocations,  material  witness 
hearings,  and  narcotics  commitment  hearings.   Approximately  40 
Minnesota  lawyers  are  participating  in  this  program  at  present. 

C.  Legal  Assistance  to  Minnesota  Prisoners  (LAMP) 

The  LAMP  Project  was  initiated  in  April  of  1972  in  conjunction 
with  the  University  of  Minnesota  Law  School  Legal  Aid  Clinic  to 
provide  civil  and  institutional  legal  assistance  to  incarcerated 
indigent  clients.   Funded  under  a  three-state  LEAA  grant  for 
civil  representation  of  prisoners,  LAMP  is  directed  by  two 
attorneys  and  utilizes  the  developing  skills  of  second  and  third 
year  law  students.   Since  the  inception  of  legal  services  in 
July  of  1972,  LAMP  has  served  over  1,000  clients  in  the  three 
major  state  institutions  and  the  Minneapolis  Workhouse.   The 
University  Legal  Aid  Clinic  also  provides  services  to  inmates 
at  the  Federal  Correctional  Institution  at  Sandstone.   While 
the  bulk  of  LAMP  representation  involves  traditional  civil  and 
institutional  proceedings,  LAMP  has  also  been  instrumental  in 
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establishing  the  Inmates  Council  at  Sillwater  Prison,  by  civil 
suit  has  brought  procedural  due  process  in  the  state  prison  system 
closer  to  reality,  has  participated  in  parole  revocation  hearings, 
and  has  laid  the  groundwork  for  the  use  of  para-legal  personnel 
in  parole  revocation  and  institutional  disciplinary  hearings. 

D.  Retired  Judges  Services  to  the  Poor 

The  Minnesota  State  Bar  Association  sponsored  a  Judicial 
Retirement  Bill  enacted  by  the  state  legislature  during  the  1973 
session.   Retired  judges  have  always  been  prohibited  from  engaging 
in  the  practice  of  law.   One  of  the  provisions  of  this  act  permits 
and  encourages  retired  judges  to  practice  law  without  remuneration 
so  as  to  provide  legal  advice  and  assistance  to  those  otherwise 
unable  to  afford  it. 

E.  Legal  Services  for  the  Poor  by  Law  School  Students 

The  Minnesota  Supreme  Court  has  adopted  a  rule  which  permits 
upper  class  Law  School  students  to  work  under  the  supervision 
of  practicing  attorneys  in  handling  both  civil  and  criminal  cases 
for  the  needy  in  court.   Both  the  University  of  Minnesota  Law 
School  and  the  William  Mitchell  College  of  Law  have  clinical 
programs  operating  under  this  rule. 

F.  Legal  Aid  -  Legal  Reference 

Our  Bar  Association  has  a  statewide  Legal  Aid  -  Legal 
Reference  service  which  is  operated  out  of  the  State  Bar  Association 
Office  and  through  the  officers  of  the  District  Bar  Associations. 
Legal  Aid  offices  have  operated  for  many  years  in  the  three 
largest  cities  in  Minnesota.   District  Bar  Associations  have  acted 
to  provide  legal  sej-vices  at  low  cost  or  without  cost  by  a 
reference  system  to  lawyers  who  have  indicated  a  willingness  to 
handle  this  type  of  case. 

MINIMUM  FEE  SCHEDULE 

The  Minnesota  State  Bar  Association  adopted  an  advisory  fee 
schedule  for  certain  types  of  legal  services  a  good  many  years 
ago.   The  inflationary  trends  of  the  last  two  decades  coupled 
with  failure  to  make  regular  revisions  tended  to  make  the 
recommended  charges  substantially  below  what  many  lawyers  would 
actually  charge.   A  study  was  made  of  the  propriety  of  such  a 
schedule  in  early  1972  in  the  light  of  litigation  on  the  subject. 
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In  March  of  1972  the  Board  of  Governors  suspended  the  schedule 
and  in  May  of  1972  the  schedule  was  abolished.   Nothing  has  been 
devised  as  a  substitute  in  this  state.   I  am  certain  that  the 
forces  of  competition  in  certain  types  of  legal  work,  such  as 
the  handling  of  divorce  cases  where  the  court  frequently  sets 
the  attorneys'  fees,  may  produce  certain  similarities  in  charges 
from  one  law  office  to  another  in  any  given  community.   Generally 
I  find  a  substantial  difference  from  law  firm  to  law  firm  in 
the  communities  with  which  I  am  familiar  in  the  basis  on  which 
they  charge  for  services. 

FEE  ARBITRATION  COMMITTEES 

With  one  or  two  exceptions,  all  of  the  District  Bar  Associations 
in  this  state  have  established  Fee  Arbitration  Committees  to  handle 
disputes  over  fees  between  lawyer  and  client.   These  committees 
consist  of  one  lawyer  and  two  laymen^   The  decision  of  the  Committee 
is  not  binding  except  that  the  parties  can  agree  in  advance  that 
it  vjill  be  binding  if  they  so  choose.   If  the  parties  don't  agree 
that  the  decision  is  binding,  the  Committee  offers  to  lend 
assistance  by  way  of  expert  testimony  in  court,  should  the  matter 
go  that  far. 

PREPAID  LEGAL  PLANS 

The  State  Bar  Association  has  had  an  active  Prepaid  Legal 
Committee  working  on  problems  surrounding  the  various  types  of 
Prepaid  Legal  Plans,   We  are  in  the  process  of  petitioning  the 
Minnesota  Supreme  Court  for  a  procedure  whereby  all  such  plans 
must  be  registered  with  that  court.   Rules  and  regulations 
covering  such  plans  are  also  in  the  process  of  being  drafted 
for  submission  to  the  Supreme  Court.   The  Bar  Association  assisted 
in  legislation  adopted  in  the  1973  session  of  the  state  legislature 
to  permit  insurance  companies  to  write  prepaid  legal  insurance 
policies  in  the  state  of  Minnesota.   Policies  may  now  be  written 
to  provide  coverage  for  services  which  are  neither  accidental 
nor  unforeseen,  such  as  the  writing  of  a  Will.   With  the  amendment 
of  the  Taft  Hartley  Act  to  permit  labor  organizations  to  bargain 
collectively  for  paying  the  cost  of  legal  services  as  part  of 
the  fringe  benefits  of  emplo>anent,  our  Bar  Association  believes 
that  a  giant  step  has  been  taken  toward  funding  the  cost  of  legal 
services  for  those  who  might  not  otherwise  be  able  to  pay  for 
them. 
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PERCENTAGE  AND  CONTINGENT  FEES 

Our  Association  has  sponsored  legislation  at  every  recent 
session  of  the  legislature  to  improve  and  simplify  probate 
practice.   For  most  of  the  25  plus  years  that  I  have  been  a 
lawyer,  lawyers  in  Minnesota  charged  for  probate  work  on  the 
basis  of  a  percentage  of  the  value  of  the  estate.   The  1971 
session  of  the  legislature  adopted  a  statute  providing  that  the 
value  of  the  estate  should  not  be  the  controlling  factor  in 
determining  legal  fees.   Another  bill  pending  before  the  legislature 
permits  the  setting  up  of  a  public  office  of  probate  counsel  in 
each  of  our  counties  where  the  fees  to  be  charged  would  be  based 
on  the  costs  of  that  office. 

I  am  not  at  all  certain  that  the  statute  mentioned  above 
dealing  with  fees  and  the  size  of  estates  is  entirely  beneficial. 
Lawyers  formerly  expected  to  lose  money  on  the  smaller  cases  but 
could  make  it  up  on  the  larger  estates,  which  could  probably 
afford  to  pay  the  extra  fee.   Now  it  is  my  impression  that  smaller 
estates  are  being  charged  more  because  the  fees  tend  to  be  determined 
with  greater  reference  to  the  amount  of  time  involved.   The  lawyers 
of  this  state  have  not  found  the  answer  to  this  problem  but  I  am 
sure  they  all  agree  on  one  thing:   Setting  up  of  a  public  office 
to  handle  probate  cases  is  universally  opposed.   Minnesota  lawyers 
are  generally  of  the  opinion  that  the  efficiency  in  the  practice 
of  law  is  not  going  to  be  promoted  by  turning  over  substantial 
areas  of  practice  to  the  public  sector. 

Contingent  and  percentage  fees  have  come  in  for  attack  in 
many  areas  of  the  practice  of  law.   Much  of  the  enthusiasm  for 
no-fault  auto  insurance  has  come  from  references  to  the  relatively 
small  number  of  lawyers  who  have  specialized  in  handling  plaintiff's 
personal  injury  cases.   Undoubtedly  the  legal  profession  deserves 
criticism  for  not  having  devised  ways  to  place  some  restrictions 
on  fees  earned  in  personal  injury  cases.   On  the  other  hand,  the 
finest  of  legal  talent  has  been  available  to  the  most  humble  of 
our  citizens  in  personal  injury  cases  precisely  because  substantial 
fees  are  potentially  available  in  handling  their  cases. 

Many  lawyers  would  have  no  particular  objection  to  handling 
all  cases  on  some  sort  of  hourly  basis.   The  keeping  of  time 
records  among  Minnesota  lawyers  on  a  systematic  basis  has  become 
standard  practice  in  this  state  during  the  past  twenty  years. 
However,  most  personal  injury  plaintiffs  would  be  unable  to  hire 
a  lawyer  on  a  time  basis,  win,  lose  or  draw.   This  of  necessity 
introduces  the  contingency  factor  into  the  fee  setting  process. 
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There  is  nothing  inherently  bad  about  charging  for  fees  on 
a  percentage  basis.   Selling  life  insurance  is  a  dignified  calling. 
The  basis  of  paying  the  agent  is  almost  entirely  based  on  commission. 
The  same  is  true  in  the  advertising  business,  the  real  estate 
business  and  in  many  other  fields  of  endeavor.   Percentages  are 
used  to  determine  earnings  in  such  a  wide  spectrum  of  our  economy 
that  it  is  hardly  fair  to  single  out  lawyers  and  forbid  their 
fees  being  set  in  this  way. 

CONCLUSION; 

The  public  image  of  the  legal  profession  is  not  good.   Some 
candidates  can  run  for  public  office  in  this  state  and  have  gotten 
a  lot  of  political  mileage  out  of  attacking  lawyers.   Nonetheless, 
the  lawyers  of  this  state  will  continue  to  be  public  spirited  in 
their  communities  and  will  try  to  do  a  good  job  for  their  clients. 

My  great  hope  for  the  lawyers  of  this  and  future  generations 
is  that  it  will  be  possible  for  members  of  this  profession  to 
make  a  reasonably  good  living  without  being  unduly  beholden  either 
to  government  or  to  big  business,  to  big  labor  or  to  big  anything 
else.   Lawyers  as  a  group  must  have  the  same  freedom  to  attack 
injustice  and  dishonesty  wherever  it  appears  as  do  the  members  of 
the  press.   Such  freedom  will  best  be  served  if  lawyers  can 
continue  to  find  it  economic  to  practice  in  all  sizes  of  firms, 
from  the  individual  practitioner  to  the  small  law  firm  to  the 
medium  size  law  firm  to  the  large  metropolitan  law  firms.   Every 
citizen  should  have  access  to  competent  legal  representation. 
He  should  not  have  to  fear  either  that  his  lawyer's  bill  will 
bankrupt  him  or  that  his  lawyer's  independent  position  is 
compromised. 

Sincerely  yours, 


Gene  W.  Halverson,  President 
Minnesota  State  Bar  Association 

GH:ly 
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November  2,  1973 


Honorable  John  V.  Tunney 
United  States  Senator 
United  States  Senate  Committee 
on  the  Judiciary- 
Subcommittee  on  Representation  of 
Citizens'  Interests 
Washington,  D.C.    20510 

Dear  Senator  Tunney: 

I  have  your  letter  of  October  15,  1973,  with  enclosure  containing 
your  remarks  as  chairman  of  the  Subcommittee  on  Representation 
of  Citizens'  Interests.   I  have  delayed  answering  until  such 
time  as  the  members  of  our  Board  of  Directors  had  an  opportunity 
to  comment  thereon  to  me. 

At  the  outset,  I  most  respectfully  suggest  that  some  of  the 
statements  in  your  remarks  do  not  appear  to  me  to  be  susceptible 
of  factual  proof.   An  example  is  your  initial  sentence: 

"More  than  30,000  legal  questions  each 
day  affecting  Americans  personally  are 
not  resolved  because  people  cannot 
afford  legal  counsel.  ' 

I  do  not  see  how  a  determination  could  be  made  that  there  are 
that  number  of  legal  questions  to  be  resolved  each  day,  nor 
can  I  see  how  it  can  be  determined  that  the  people  who  don't 
have  them  resolved  didn't  do  so  because  they  couldn't  afford 
legal  counsel.   Many,  many  persons  who  can  well  afford  legal 
counsel  simply  do  not  consult  attortieys  because  they  don't 
care  to  spend  the  money,  they  don't  like  lawyers,  it  is  too 
much  trouble,  or  they  simply  delay  until  it  is  too  late.   Many 
questions  could  be  resolved  by  legal  counsel  at  a  very  modest 
fee  which,  when  neglected,  eventually  result  in  massive  legal 
problems  which  require  a  much  larger  fee. 
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In  a  hearing  such  as  yours,  you  are  certain  to  have ^ complaints 
from  people  who  say  they  were  overcharged,  they  can't  afford 
lawyers,  they  weren't  helped  by  lawyers,  etc.   Of  necessity, 
you  are  going  to  hear  the  negative  side.   Those  who  saw 
lawyers  and  were  well  satisfied  won't  appear,  nor  will  any 
steps  be  taken  to  see  that  they  do  appear.   The  result  is  that 
the  version  your  subcommittee  hears  will  not  be  a  complete 
picture,  nor  will  it  be  a  true  picture. 

Many  of  the  remarks  you  make  are  not  applicable  at  all  to  the 
state  of  Montana.   The  citizens  of  this  state  do  have  access 
to  lawyers  at  reasonable  fees.   It  is,  of  course,  true  that 
the  better  the  lawyer  is,  the  more  his  services  are  in  demand, 
and  the  more  he  charges  for  them.   This  is  as  true  of  lawyers 
as  it  is  of  any  other  kind  of  business.   I  am  quite  confident, 
however,  that  lawyer  fees  are,  comparatively  speaking,  lower 
than  medical  fees.   The  difference  between  the  medical 
profession  and  the  legal  profession  is  that  methods  have  been 
devised  for  persons  to  pay  medical  fees  more  easily  while 
little  has  been  done  in  this  area  for  legal  fees.   We  are,  in 
Montana,  trying  to  do  something  to  increase  the  deliverability 
of  legal  services.   We  are  trying  to  devise  methods  and  means 
whereby  lawyers  become  more  available  to  the  public.   One  of 
our  programs  which  is  in  the  process  of  being  implemented  is 
a  lawyers  referral  service.   Under  this  plan,  persons  who 
do  not  have  a  lawyer  may  call  the  Montana  Bar  Association, 
on  a  toll-free  number,  and  be  referred  to  an  attorney.   They 
will  be  given  an  appointment,  and  the  attorney  will  charge 
only  $10  for  an  appointment  of  one-half  hour's  duration. 
That  is,  I  am  sure  you  will  concede,  a  very  reasonable  fee. 

We  are  also  working  on  a  plan  for  group  prepaid  legal  services 
whereby  a  person  can  join  such  a  group  (which  operates  somewhat 
similar  to  Blue  Shield  or  Blue  Cross),  pay  a  premium,  and  then 
when  he  needs  legal  services,  his  fee,  on  an  underwriting  basis, 
is  paid  by  the  group.   The  plan  may  also  operate  on  an  insurance 
basis  and  we  are  looking  into  that  as  well.   We  hope  to  be  able 
to  establish  a  plan  whereby  a  substantial  number  of  interested 
persons  in  Montana  will  have  prepaid  legal  services  so  that  the 
impact  of  the  cost  of  such  services  will  be  substantially 
reduced  as  far  as  the  individual  is  concerned.   On  an  underwriting 
basis,  of  course,  the  cost  will  be  spread  amongst  the  members 
of  the  group. 
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You  might  be  interested  in  knowing  that  the  members  of  the 
Montana  Bar  Association  have  voluntarily  assessed  themselves 
to  create  a  client  security  fund.   This  provides  a  fund  for 
the  reimbursement  of  clients  who  may  have  had  their  funds 
misappropriated  by  an  attorney.   I  do  not  believe  the  members 
of  any  other  profession  voluntarily  assess  themselves  for 
a  similar  purpose.   Persons  who  have  had  such  an  unfortunate 
experience  with  a  Montana  lawyer  may  present  claims  against 
the  fund  and,  if  approved,  receive  reimbursement. 

Consideration  should  be  given  by  your  subcommittee  to  the 
obvious  fact  that  lawyers'  fees,  like  everything  else  in 
inflationary  times,  must  go  up.   The  cost  of  typewriters, 
office  furniture,  secretaries,  paper,  office  equipment  of  all 
kinds,  and  all  overhead  costs  have  risen  substantially.   The 
cost  of  our  fees  must  also  go  up.   There  is  no  way  to  avoid 
this . 

Lawyers  generally  receive  at  least  seven  years  of  college 
training.   They  are  skilled  professionals  who  are  entitled  to 
be  well  paid  for  their  services.   Why  not?   On  the  other  hand, 
they  are  not  entitled  to  excessive  fees,  and  in  Montana  any 
lawyer  who  charges  a  clearly  excessive  fee  violates  our  Code 
of  Ethics  and  is  subject  to  disciplinary  action  upon  complaint 
of  the  client. 

As  far  as  contingent  fees  are  concerned,  there  are  many 
instances  where  clients  could  not  procure  any  legal  represen- 
tation at  all  unless  they  could  do  so  upon  a  contingent  basis. 
To  abolish  contingent  fee  cases  would  be  to  deprive  these 
people  of  legal  counsel.   Contingent  fee  cases  are  not  nearly 
as  profitable  to  lawyers  as  the  public  imagines. 

You  refer  to  contested  veterans'  claims  where  a  lawyer  can  only 
receive  a  maximum  of  $10  for  representing  the  veteran.   This 
effectively  deprives  the  veteran  of  legal  representation. 

The  Montana  Bar  Association  has  supported  and  will  continue  to 
support  the  legal  services  program  for  the  poor  established 
under  the  Economic  Opportunities  Act.   It  would  be  a  serious 
mistake,  however,  to  believe  federal  and  state  governments  could 
satisfactorily  provide  legal  services  to  the  public  by  salaried 
public  employees. 

It  is  my  understanding  the  federal  government  provides  subsidi- 
zation of  medical  fees  for  elderly  people.   A  similar  program 
could  be  considered,  such  as  Judicare,  where  the  federal 
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government  assists  people  financially  to  procure  legal 
services.   There  is  no  more  reason  to  suppose  that  lawyers  will 
abuse  such  a  program  than  to  suppose  that  doctors  will. 

You  referred  to  the  concentration  of  lawyers  in  such  places 
as  Washington,  D.C.  and  New  York  City.   That  is  only  natural. 
Those  lawyers  do  not  represent  only  the  people  who  are  xn 
Washington,  D.C,  New  York,  and  the  immediate  vicinity  of 
those  cities.   The  reason  there  are  so  many  lawyers  there  is 
because  there  is  a  demand  for  their  services  on  the  part  of 
people  all  over  the  United  States.   That  is  where  the 
governmental  heart  and  the  financial  heart  of  America  is 
located.   A  similar  situation  on  a  smaller  scale  exists  in 
Montana  where  there  are  more  lawyers  in  Helena,  the  capitol 
city,  on  a  proportionate  basis,  than  there  are  in  other 
communities  in  Montana.   Again,  the  reason  is  that  the 
lawyers  in  Helena  represent  people  from  all  over  the  state  of 
Montana  because  this  is  the  state  capitol,  and  many  financial 
and  governmental  activities  occur  here. 

I  want  to  see  quality  legal  representation  made  available  to 
all  people.   That  is  what  the  members  of  the  Bar  Association 
in  Montana  want  to  see.   However,  I  urge  your  committee  not 
to  become  so  enamored  with  criticizing  lawyers  that  you 
destroy  our  present  system  just  because  the  nation  is 
presently  upset  with  the  Watergate  lawyers.   We  are  all  dis- 
gusted by  them.   Yet,  they  are  a  miniscule  number  of  the  lawyers 
who  are  practicing  in  this  country.   Most  lawyers  are  honest 
and  able,  with  a  commitment  to  their  profession  and  a  true 
desire  to  serve  the  public.   We  have  a  few  rotten  apples  in 
our  bin  like  every  other  occupation  or  profession.   We  are 
going  to  clean  them  out  as  fast  as  we  can. 

Please  don't  neglect  to  consider  the  many,  many  programs  that 
are  being  considered  and  implemented  by  the  various  bar 
associations  throughout  this  country,  and  the  American  Bar 
Association.   Anything  we  can  do  to  help  your  subcommittee 
we  will  be  glad  to  do.   You  only  have  to  call  upon  us. 

Thank  you  for  writing. 

Respectfully  yours. 


Henry  Loble 
President,  Montana 
Bar  Associatfion 

HL:kb 

cc:   Diana  S.  Dowling 

Executive  Director 
Montana  Bar  Association 
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October  30,  1973 


The  Honorable  John  V.  Tunney 
United  States  Senator 
Senate  Office  Building 
Washington,  D.C.  20510 


Dear  Senator  Tunney: 


With  respect  to  your  Subcommittee  hearing  on  the 
subject  of  legal  fees,  please  be  advised  that  Nebraska  has  an 
integrated  bar,  but  we  do  not  have  a  fee  schedule  that  has  been 
under  criticism  by  the  Department  of  Justice  and  other  sources. 
At  one  time  we  had  a  unit  program  which  suggested  for  certain 
types  of  legal  work  a  certain  number  of  units  be  charged,  and 
each  lawyer  could  and  would  fix  his  own  charge  per  unit, 
even  that  practice  has  been  abandoned. 


But 


I  do  not  feel  we  have  the  problems  on  legal  fees  and 
services  that  perhaps  many  of  the  other  areas  do.   We  have  a 
very  efficient  Legal  Aid  Program  for  the  poor  and  under- 
privileged people  who  by  reason  of  low  income  qualify  for  the 
service.   If  their  income  is  such  that  they  do  not  qualify  for 
the  free  Legal  Aid,  we  have  what  is  known  as  the  Lawyer 
Referral  Service.   A  person  of  moderate  means  and  income  can 
call  the  Lawyer  Referral  Service  which  is  comprised  of  members 
of  the  Bar  Association.   They  agree  that  they  will  grant  an 
interview  of  up  to  an  hour  to  the  person  requesting  it  for 
$10.00.   In  most  instances,  so  I  am  told,  this  is  sufficient 
to  solve  the  problem.   If  it  is  not,  the  person  will  then  be 
told  by  the  lawyer  what  the  legal  expense  involved  will  be  and 
how  it  can  be  paid. 

There  was  some  complaint  in  our  area  that  these  services 
were  not  known  to  the  people  who  needed  them.   I  therefore 
requested  our  TV  stations  to  help  us  make  them  known.   They  very 
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graciously  agreed,  and  I  made  a  nianber  of  30  and  60-second  tapes 
on  the  availability  of  legal  services,  which  were  run  periodically 
over  the  past  several  months  and  resulted  in  a  marked increase  in 
the  use  of  these  services. 

With  all  of  the  foregoing  this  is  not  to  say  we  do  not 
receive  complaints  about  excessive  charges  by  our  own  local 
attorneys  and  complaints  about  the  manner  in  which  their  services 
are  rendered.   These  matters  are  always  referred  to  the  Chairman 
of  the  Disciplinary  Committee  who  checks  them  out  for  the  Bar 
Association. 

I  trust  we  have  been  of  some  help  to  your  Committee,  and 
if  there  is  anything  further  needed,  please  do  not  hesitate  to 
call  on  me. 

Yours  very  truly, 

// 

y  "^    y 

Harry  /.  Welch 
President 


HLW:JR 
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OHIO    STATE    BAR    ASSOCIATION 

Ohio   Lcijal  Center 

Thirty- three   West   Eleventh  Avenue 
COLUMBUS,  OHIO     4320I 

TELEPHONE    61.4    421-2121 


OfflCf  Of  THE  PUfSIOfNr 

WALTER   A.    PORTCJI 
390   TALBOTT  TOWEH 
DAVTON.   OHIO  4B402 


November   5,    1973 


Airmail 

Special  Delivery 


Honorable  John  V.  Tunney 

Chairman,  Subcommittee  on  Representation 

of  Citizen  Interest 

Senate  Office  Building 

Washington,  D.  C.   20510 

Dear  Senator  Tunney: 

This  is  to  acknowledge  receipt  of  your  letter  of  October  11, 
1973,  which  arrived  while  I  was  out  of  the  office  on  vacation.   Due 
to  time  limitations,  perhaps  my  reply  will  not  do  justice  to  the 
strong  feeling  held  by  most  members  of  our  Association,  and  all 
members  of  our  Executive  Committee  that  the  hearings  held  by  you  are 
extremely  important  both  to  the  organized  Bar  and  to  the  public. 

All  lawyers  are  deeply  concerned  about  the  unconscionably 
high  fees  that  are  generated  in  some  instances.   This  is  particularly 
true  of  the  fees  generated  in  some  of  the  black  lung  cases.   This  has 
caused  much  consternation  and  deserves  the  attention  of  everyone. 
By  the  same  token,  we  are  also  concerned  about  the  limitation  on 
fees  in  certain  areas  which  sometimes  results  in  needy  persons  not 
securing  proper  representation.   This  is  particularly  true  in  certain 
Veterans  Administration  regulations  that  limit  the  legal  fees  to 
$10.00. 

He  are  also  concerned  about  the  consumers'  problems  such  as 
the  inability  to  secure  counsel  in  housing  matters,  to  remedy  defects 
in  workmanship  in  the  construction  of  houses,  automobiles,  etc. 

Perhaps  I  speak  as  a  representative  of  ein  organization  that 
has  its  own  best  interests  at  heart.   I  know  that  we  sometimes  receive 
this  criticism.   Be  that  as  it  may,  I  am  firmly  convinced  that  the 
organized  Bar  is  moving  forward  on  its  own  to  attempt  to  meet  these 
problems . 

There  are  areas  in  which  federal  legislation  is  needed  such 
as  the  black  lung  cases.  Veterans  Administration  matters  and  einy  other 
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matters  in  which  federal  funds  are  directly  involved.  However,  as  a 
general  principle,  I  hope  that  the  states  will  be  given  the  opportun- 
ity to  meet  these  problems  as  has  been  urged  by  the  Administration 
in  the  No-fault  Insurance  field. 

As  to  No-fault  Insurance,  mcuiy  states  have  adopted  specific 
plans.   Ohio  is  presently  considering  a  no-fault  insurance  bill  which 
has  passed  the  House  and  will  be  considered  by  the  Senate  in  early 
1974.   This  is  one  of  the  many  areas  in  which  we  are  moving  forward. 
I  am  firmly  convinced  that  the  problems  of  Ohio  residents  in  the  no- 
fault  field  are  vastly  different  from  the  problems  encountered  in 
other  states  such  as  New  Mexico,  Alabama,  New  York  and  California. 

The  same  reasoning  attaches  to  consumers'  problems.   The 
Ohio  State  Bar  Association  has  created  a  committee  on  "Individual 
Rights  emd  Responsibilities."   We  are  fully  cognizant  of  the  consumer 
complaints  and  are  making  every  effort  to  meet  and  resolve  them. 

We  have  also  given  careful  consideration  to  the  regulation 
of  legal  fees  in  the  real  estate  field  and  have  taken  a  position  on 
the  Proxmire  bill  opposing  federal  intervention. 

Our  Association  is  also  deeply  concerned  about  representation 
of  indigent  persons.   Seven  years  ago  we  created  the  Ohio  State  Legal 
Services  Association  and  initially  funded  the  organization.   There- 
after, it  secured  its  funding  through  OEO  grants,  which  were  supple- 
mented by  our  Association.   We  worry  about  the  Legal  Services  Corpo- 
ration Bill,  which,  in  its  present  form,  would  effectively  destroy  the 
Ohio  State  Legal  Services  program  due  to  its  impact  upon  backup  centers. 
I  have  evidenced  the  concern  of  our  Association  in  this  respect  by 
direct  communication  with  Senators  Taft  and  Saxbe. 

Our  Association  is  also  directly  involved  in  the  prepaid 
legal  services  field  and,  as  of  July  1,  1973,  we  created  the  Ohio  Legal 
Services  Fund  whose  trustees  are  presently  exploring  the  creation  of 
em  open  panel  plem  for  the  benefit  of  all  citizens  of  Ohio. 

With  regard  to  minimum  fee  schedules ,  our  Association  has 
never  approved  a  minimum  fee  schedule.   Many  local  Ohio  bar  associa- 
tions, in  the  past,  have  adopted  such  a  schedule.   In  light  of  recent 
developments  in  the  Justice  Department,  I  have  recommended  that  all 
minimum  fee  schedules  be  abolished  in  Ohio  and  passed  this  recommendation 
on  to  all  local  associations. 

As  to  settlement  of  grievances  regarding  fees,  we  are  urging 
each  local  association  to  create  an  arbitration  committee  to  resolve 
fee  disputes.   As  you  know,  when  a  fee  is  unconscionable,  there  is 
direct  violation  of  the  Code  of  Professional  Responsibility.   These 
grievances  are  considered  by  the  local  and  state  ethics  committees. 

We  have  also  instituted  a  statewide  lawyer  referral  program 
which  became  effective  July  1,  1973,  to  service  those  counties  in  our 
state  who  do  not  now  have  their  own  referral  plans. 
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By  the  creation  of  these  programs  we  in  Ohio  feel  that  we 
are  making  legal  services  available  to  all  the  people,  both  rich  and 
poor. 

The  position  of  our  Association  is  simply  that,  with  the 
exception  of  those  areas  in  which  federal  funds  are  directly  involved, 
Ohio  should  be  permitted  to  move  forward  without  federal  intervention 
to  meet  these  problems  of  fees,  and  the  continued  provision  of  legal 
services  to  all  people. 

I,  too,  look  forward  to  working  with  your  committee.   I  am 
sorry  that  your  letter  arrived  in  my  absence  and  that  it  did  not  come 
to  my  attention  in  time  to  respond  adequately.   I  hope  this  letter 
is  of  some  assistemce  to  you  and  that  it  will  be  made  a  matter  of 
record  with  your  committee. 

Sincerely  yours. 


Walter  A.  Porter 


WAP:bb 

cc:   Mr.  Joseph  B.  Miller 
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October  29,  1973 


Honorable  John  V.  Tunney 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Senator  Tunney: 

Please  be  advised  that  I  am  Chairman  of  the  Pennsylvania 
Bar  Association's  Committee  on  Availability  of  Legal  Services. 
Pennsylvania  Bar  President  William  M.  Power  of  Doylestown, 
Pennsylvania  wrote  you  on  October  9  with  respect  to  the  activities 
of  the  Pennsylvania  Bar  and  in  particular  our  Committee's  activi- 
ties. 

Our  Committee's  activities  are  addressed  primarily  to  the 
question  of  increasing  availability  of  legal  services  to  people 
of  moderate  means.   I  am  pleased  to  enclose  herewith  a  copy  of 
my  Committee's  Mid-Year  Report  to  the  Pennsylvania  Bar  Association 
so  that  you  and  your  Committee  can  have  some  idea  of  the  scope 
of  our  investigation  into  this  middle  income  field.   Our  Com- 
mittee is  sincerely  endeavoring  to  do  something  in  this  important 
field  and  I  am  sure  our  activities  will  be  of  interest  to  Congress. 


Please  be  advised  that  nothing  contained  in  the  Report  of 
the  Pennsylvania  Bar  Association  Committee  on  Availability  of 
Legal  Services  should  be  considered  at  this  point  the  official 
policy  of  the  Pennsylvania  Bar  Association.   This  is  an  informa- 
tional report  only.   The  Committee's  activities  to  date  have  been 
purely  exploratory.   When  we  have  completed  a  particular  phase 
of  our  exploration,  it  would  then  be  in  order  for  us  to  make  a 
recommendation  for  action  to  the  Pennsylvania  Bar  Association 
Board  of  Governors  and  House  of  Delegates.   At  this  point,  I 
consider  any  specific  recommendations  will  not  occur  until  next 
year. 
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I  am  also  active  in  this  field  in  the  American  Bar  Association 
where  I  chair  a  Special  Committee  under  the  General  Practice  Sec- 
tion on  the  same  subject.   We  are  also  working  on  this  matter  in 
the  Philadelphia  Bar  Association  where  I  chair  the  Committee  on 
Services  and  Communications. 

Very  truly  yours. 


WJF/mle 

end. 

cc:   William  M.  Power,  Esq., 

President 
Frederick  H.  Bolton,  Esq. 

Executive  Director 
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PENNSYLVANIA  BAR  ASSOCIATION 

RKPORT  OF  COMtllTTFE  ON 
AVAILABILITY  OF  LEGAL  SERVICES 


This  Coipjnittee  was  nev;ly  created  at  the  beginning  of 
1973  at  the  urging  of  the  incoming  President  of  the  Pennsylvania 
Bar,  William  M.  Power.   The  Comir.ittee '  s  mission  is  to  explore  new 
concepts,  methods  and  structures  of  law  practice  in  order  to  improve 
the  availability  of  legal  services,  especially  to  people  of  moderate 
means.   The  Comir.ittee  has  already  held  two  very  v/ell  attended  meetings, 
the  first  at  Hershey,  Pennsylvania  on  April  7,  1973  (at  the  time  the 
County  Bar  Presidents  met)  and  the  second  at  the  headquarters  of  the 
Bucks  County  Bar  Association  in  Doylestown  on  May  31,  197  3  (the  Bucks 
County  Bar  Association  generously  hosted  this  meeting) .   Including 
some  excellent  coffee,  soft  drinks  and  pastries  provided  by  the  Bucks 
County  Bar  Association  at  the  second  meeting,  these  meetings  have  been 
entirely  without  expense  to  the  Pennsylvania  Bar  Association.   The 
lawyers  attending  provided  their  ovm  travel  expenses  and  gave 
generously  of  their  chargeable  time  on  a  normal  v/ork  day.   The  Com- 
mittee is  enthusiastic  over  its  role  but  realizes  it  is  embarked  on 
a  very  long  range  project. 

The  Cominittee  is  proceeding  on  the  prem.ise  that  the  moderate 
income  public  comprises  people  v;ith  family  incomes  from  $5,000  to 
$15,000  a  year.   This  is,  of  course,  flexible  and  may  vary  from 
community  to  community  and  may  change  fron  time  to  time  in  the  future. 
The  legal  needs  of  persons  under  $5,000  a  year  are  hopefully  taken 
care  of  by  the  poverty  legal  service  programs,  including  the  Federal 
Office  of  Economic  Opportunity  and  other  programs,  some  state  and 
local  programs,  plus  traditional  legal  aid  performed  by  the  private 
Bar  as  a  public  service.   The  needs  of  people  over  the  $15,000  level 
are  ordinarily  readily  accommodated  by  the  private  Bar  and  these 
people  can  as  a  general  rule,  afford  to  pay  normal  fees. 

The  need  for  legal  services  by  people  of  moderate  means 
and  the  unfilled  proportion  thereof  have  not  been  scientifically 
established.   The  American  Bar  Association  does  have  a  special  survey 
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project  going  on  which  is  expected  to  be  completed  in  tv/o  or  three 
years,  v/hich  v/ill  survey  in  depth  legal  needs.   Nevertheless,  and 
admitting  that  not  all  lawyers  will  agree  with  all  of  the  follov/ing 
the  Committee  is  proceeding  upon  the  premises  below: 

1.  There  is  probably  a  substantial  unfilled  need  for  legal 
services  among  people  of  moderate  means. 

2.  This  unfilled  need  nay  be  very  considerably  different 
in  urban  areas  as  distinguised  from  non-urban  areas. 

3.  The  legal  problems  of  the  moderate  income  public  proba- 
bly fall  into  certain  definite  categories,  for  example  -  family 
troubles,  real  estate  purchases,  leases,  collecting  government  bene- 
fits like  Social  Security,  small  accident  cases,  small  inheritance 
situations,  small  collections,  minor  criminal  matters.   These  are 
for  the  most  part  repetitious  and  relatively  unexciting  (at  least 
they  are  unexciting  and  unstimulating  to  the  brilliant  young  acti- 
vists, many  of  whom  have  become  engaged  in  the  poverty  law  work  and 
want  to  become  involved  in  important  class  actions  and  law  reform 
cases) . 

4.  These  moderate  income  people  customarily  do  not  take 
their  legal  vrork  to  la\>ryers  because  these  potential  clients  (a)  are 
ignorant  of  what  a  lawyer  does;  (b)  are  afraid  they  cannot  pay  the 
legal  fees;  (c)  in  general  distrust  lawyers  as  a  class;  (d)  do  not 
know  any  la\'ryers;  (e)  find  it  inconvenient  to  go  to  a  lav/yer '  s  office; 
(f)  psychologically  are  afraid  to  go  to  a  lawyer — they  v;on't  confront 
their  problems.   Any  one  or  several  of  the  above  factors  may  exist. 


-t^it  tUf  ^'      There  is  much  legal  v7ork  of  a  level  lower  hV-ign" 'nln'tf' 

private  practicing  Bar  finds  it  ^economic  to  deal  with.   The  Bar 
therefore  avoids  it. 

-V 

At  the  two  meetings  of  the  Committee,  the  Chairman  outlined 
a  series  of  approaches  to  the  entire  problem  of  providing  more  legal 
services  to  people  of  moderate  means,  which  have  been  considered  by 
the  American  Bar  Association,  some  of  which  are  presently  under  study 
by  other  committees  of  the  Pennsylvania  Bar  Association,  namely  the 
follov/ing : 
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1.  Pre-Paid  Legal  Service  Plans.   Fundarpentally,  those 
plans  represent  a  method  of  funding  the  availability  of  legal 
services  for  people  of  moderate  neans  as  opposed  to  a  nev?  method 
of  performing  legal  services.   There  is  no  doubt  that  the  imple- 
mentation of  these  plans  is  a  worthv;hile  project,  but  this  matter 

is  already  capably  being  handled  by  the  Pennsylvania  Bar  Association 
Committee  on  Pre-Paid  Legal  Services  Plans  headed  by  J.  Thomas 
Menaker  of  Dauphin  County. 

2.  Certification  of  Specialists.   VJithout  passing  upon  the 
merits  of  this  controversial  idea,  it  is  sufficient  to  note  that  this 
matter  comes  under  the  Pennsylvania  Bar  Association  Committee  on 
Specialization  headed  by  Joseph  T.  Labrum,  Jr.  of  Delav/are  County. 

3.  Expansion  of  traditional  La\vyer  Referral,  including 
the  "beefing  up"  of  existing  county  Lav/yer  Referral  facilities  and 
the  creation  of  new  county  facilities;  possibly  the  creation  of  a 
state-wide  service. 

4.  Creation  of  "Law  Centers".   This  idea  dovetails  v;ith 
the  expansion  of  Lawyer  Referral  and  v/ill  be  commented  upon  in  detail 
below. 

5.  Judicare-type  programs  for  people  of  moderate  m.eans, 
patterned  upon  the  VJisconsin  experiment  of  Judicare. 

6.  Creation  of  La wyer-to -Lawyer  Consultation  Panels,  per- 
mitting general  practitioners  to  consult  readily  with  specialists  in 
appropriate  cases.   There  is  a  private  plan  in  Cleveland,  Ohio. 

7.  Creation  of  large  area  or  national  law  firms. 

8.  Income  Tax  deductions  for  all  legal  services.  This  may 
be  extremely  controversial  and  the ^American  Bar  Association's  General 
Practice  Section  presently  has  a  Committee  v/orking  on  a  proposal. 

The  idea  is  not  nev/  but  has  been  felt  in  the  past  to  be  politically 
not  feasible. 

9.  Most  of  the  discussions  of  the  Committee  and  corres- 
pondence with  the  Chairman  since  the  creation  of  the  Committee  at 
the  beginning  of  1973  has  been  devoted  to  the  idea  of  creating  "law 
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centers"  for  people  of  moderate  means  or  in  the  alternative  of 
vastly  "beefing-up"  the  Lavryer  Referral  prograir.jf* 

The  lav;  center  idea  is  somewhat  controversial. 

A  law  center  would  be  set  up  by  the  local  Bar  Association 
to  specialize  in  middle  income  lav/  problems.   The  sim.ple  and  lower 
level  problems  would  be  handled  right  at  the  law  center  and  the  more 
complex  and  substantial  matters  v/ould  be  referred  out  to  the  private 
practicing  Bar  in  traditional  Lawyer  Referral  fashion.   At  the  law 
center,  middle  income  clients  v/ould  be  screened  at  a  high  production 
rate.   The  law  center  would  utilize  the  specially  trained  "lawyer 
referral  type"  lawyers  and  para-professionals.   There  would  be  wide 
spread  use  of  check  lists,  forms  and  all  manner  of  devices  of  law 
office  efficiency  which  would  reduce  costs  and  produce  the  delivery 
of  simple  legal  services  in  the  most  inexpensive  and  efficient 
manner.   Clients  would  be  obtained  by  a  substantial  advertising  and 
public  relations  effort,  strictly  under  Bar  Association  and  therefore 
ethical  control.   At  the  law  center  the  Bar  Association  itself  would 
establish  guidelines  and  thresholds.   Certain  kinds  of  case^,  after 
preliminary  analysis  and  advice  at  the  lav/  center  by  the  Lav/yer 
Referral  officer  or  his  or  her  para-professional  assistant  acting 
under  his  or  her  direct  supervision,  would  be  immediately  referred 
out  to  the  private  practicing  Bar  on  a  regular  Lawyer  Referral  basis. 
For  example,  plaintiffs'  negligence  claims  of  substance,  decedent's 
estates,  major  criminal  matters  all  would  be  referred  out.   Other 
cases  which  cannot  be  disposed  of  with  a  relatively  small  expenditure 
of  time  would  also  be  referred  out  to  the  private  Bar.   If  the  need 
was  non-legal,  the  membier  of  the  public  would  be  referred  to  some 
other  public  or  private  office,  such  as  for  example,  the  local  Social 
Security  office.  Alcoholics'  Anonymous  Headquarters,  etc.   But  matters 
which  by  their  nature  require  only  a  small  amount  of  legal  time  to  be 
involved  or  v/ould  be  uneconomical  for  the  private  Bar  to  handle  would 
actually  be  handled  by  the  lav/yers  and  para-professionals  at  the  law 
center.   These  might  include  for  example,  minor  traffic  violations, 
snail  commercial  claims,  landlord  complaints.  Social  Security  Benefits, 
etc. 

The  Committee  at  its  meetings  was  substantially  in  agreement 
that  there  is  a  significant  unfilled  need  for  legal  services  among 
people  of  moderate  means;  that  La^^/yer  Referral  efforts  should  be 
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"beefed  up";  that  this  unfilled  need  vrould  surface  and  go  either  to 
the  Lawyer  Referral  office  or  the  lav:  center  if  the  Bar  Association 
engaged  in  stepped-up  advertising  and  other  public  relations  efforts; 
but  the  Committee  was  not  at  all  in  agreement  as  to  v;hethar  the 
solution  is  to  create  law  centers  which  in  fact,  perform  some  lower 
level  legal  work  beyond  the  preliminary  analysis  and  screening  of 
incoming  cases.   There  seems  to  be  more  sympathy  for  the  law  center 
idea  in  the  large  cities  and  less  in  the  smaller  county  seats.   The 
county  seat  lav/yers  feel  the  needs  of  the  public  can  be  filled  through 
an  expansion  of  traditional  Lawyer  Referral.   There  is  some  obvious 
concern  that  the  law  center  vrould  compete  with  the  private  practitioner. 

The  lav7  center  concept  does  endeavor  to  accomjri.odate  the 
difference  between  the  large  urban  center  and  the  small  tovm.   It  is 
thought  that  the  Bar  Association  itself  will  fix  the  threshold  i.e. 
the  point  at  v;hich  a  legal  matter  will  be  referred  out  to  the  private 
practicing  Bar  on  a  traditional  Lav/yer  Referral  basis.   In  the  large 
city  this  threshold  might  be  fairly  high  so  that  the  law  center  or 
branch  law  centers  in  the  city  might  be  handling  quite  a  volume  of 
lower  level  matters.   After  all,  in  the  city,  with  its  high  concentra- 
tion of  population,  there  might  well  be  a  very  large  volume  of  these 
matters  which  could  be  handled  on  a  streamlined  basis.   In  the  small 
country  tovm ,  however,  the  threshold  might  be  set  much  lower  or  might 
for  practical  purposes  be  at  zero,  so  that  in  the  small  country  tovm 
you  would  merely  have  a  strong,  well-organized  traditional  system  of 
Lawyer  Referral.   In  the  completely  rural  areas  there  could  well  be 
no  Lawyer  Referral  office  but  instead  the  availability  of  a  statewide 
"VJatts"  telephone  line  so  that  the  Pennsylvania  Bar  Association  Head- 
quarters could  act  as  the  Lawyer  Referral  office  for  potential  clients 
in  these  areas. 

A  fairly  typical  reaction  to  the  law  center  idea  from  lav/yers 
is  that  the  creation  of  law  centers  will  take  away  practice  from  the 
existing  lav/yers.   It  is  pointed  out  that  if  the  idea  is  successfully 
carried  out,  a  substantial  unfilled  need  for  legal  services  should 
surface,  only  part  of  which  v/ill  be  handled  at  the  lav;  center.   There- 
fore, it  is  hoped  that  the  private  Bar  will  have  more  practice  and  not 
less,  if  law  centers  are  created.   In  any  event,  and  most  importantly 
the  public  will  be  better  served. 
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An  important  stumbling  block  in  the  creation  of  law  centers 
or  the  enlarging  of  Lawyer  Referral  activities  is  the  matter  of  finan- 
cing.  Obviously,  if  the  Bar  Association  is  going  to  engage  in  sub- 
stantially increased  advertising  and  public  relations  work  and  if  nev; 
clients  are  going  to  stream  into  the  lav;  centers  or  Lawyer  Referral 
offices,  funds  will  have  to  be  provided  to  pay  for  the  advertising, 
public  relations  v;ork  and  the  increased  staffing.   For  example,  an 
experimental  plan  is  presently  being  considered  in  Philadelphia  in- 
volving an  annual  budget  of  nearly  $100,000  a  year  with  but  two  law 
center  offices.   It  is  hoped  to  expand  this  to  at  least  five  or  six 
which  will  increase  the  cost.   Of  course,  the  more  law  services  which 
are  performed  at  the  law  center,  the  more  personnel  that  are  needed 
and  hence  the  cost  goes  up.   Even  in  a  small  county  seat,  however, 
which  decides  only  to  "beef-up"  its  Lav/yer  Referral  service  rather 
than  create  a  lav;  center  performing  lower  level  legal  v/ork.   /unds 
will  be  needed. 

Several  sources  suggest  themselves.   First,  all  lawyers  on 
the  Lav/yer  Referral  panel  can  pay  an  annual  registration  fee.   This 
is  a  prevalent  practice  now  across  the  country  in  Lavryer  Referral 
systems.   Second,  laxi^^'ers  on  the  panel  to  v;hom  cases  are  referred  can 
pay  back  to  the  Bar  Association  a  share  of  the  final  fee,  for  example, 
5  or  10  percent.   This  idea  is  not  a  new  one  traditionally  and  it  is 
believed  no  ethical  problem  will  be  involved  because  the  lawyer  paying 
back  a  portion  of  his  fee  to  the  Bar  Association  is  merely  paying  for 
the  participation  of  the  Bar  Association  in  processing  the  incoming 
client  during  the  screening  process  in  the  first  place.   Next,  the  law 
center  v;ill  charge  modest  fees  for  actual  legal  services  performed, 
but  "seed  money"  will  be  necessary  from  somewhere  to  "start  up"  a  law 
center.   Another  possibility  of  financing  is  subsidization  of  the  law 
center  by  the  Government.   This  idea  is  traditionally  offensive  to  the 
private  practicing  lawyer  but  times  are  changing.   Legislation  spon- 
sored by  both  political  parties  which  has  been  before  Congress  in  the 
last  several  years,  including  President  Nixon's  ovm  Bill  recently 
presented  to  Congress,  for  the  extension  of  the  OEO  Poverty  Law  Pro- 
grams has  included  provisions  for  a  partial  subsidy  by  the  Government 
for  legal  services  above  the  poverty  level.   It  is  suggested  that  the 
private  Bar  would  vastly  prefer  that  this  subsidy,  if  it  is  enacted, 
be  in  the  form  of  Judicare,  where  the  private  lawyer  performs  the  legal 
services  and  received  a  portion  of  his  fee  from  the  Government,  than  fo: 
the  Government  staff  lawyers  to  service  the  clients  in  the  first  place 
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-and  the  Government  charge  the  client  direct  a  partial  fee  for  the  ser- 
vice with  the  balance  subsidized  by  the  Governr.ent.   The  Pennsylvania 
lavyers  should  realize  that  "it  is  later  than  you  think".   These  Govern- 
ment programs  are  on  their  v;ay  and  the  Government  may  end  up  handling 
middle  income  clients  if  the  private  Bar  cannot  structure  itself  to  do 
do. 

Regardless  of  what  the  Pennsylvania  Bar  Association  does  with 
the  lav;  center  concept,  the  committee  was  unanim.ously  agreed  that 
Lawyer  Referral  efforts  throughout  the  Corrr.onv/ealth  should  be  expanded. 
The  Committee  is  considering  a  survey  of  all  Lawyer  Referral  activities 
in  the  state  and  later  dissemination  of  inform.ation  to  the  entire 
Commonwealth  for  the  benefit  of  all  county  bar  associations. 

The  Committee  will  meet  again  at  the  Hom.estead  Meeting  in 
Virginia  on  July  12,  1973.   There  not  being  time  to  circularize  this 
report  to  the  entire  Committee  the  Chairman  makes  it  over  his  own 
signature  and  will  afford  any  memier  of  the  Committee  an  opportunity 
to  comment  or  dissent. 

Respectfully  submitted. 


WILLIAM  J.  FUCHS,  Chairman 
Committee  on  Availability  of 
Legal  Services 
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STATEMENT  OF  THE  STATE  BAR  OF  TEXAS 
MADE  BY   LEROY  JEFFERS ,  PRESIDENT 

The  deep  concern  of  the  lawyers  of  Texas  In  the  ready 
availability  of  competent  legal  services  to  all  of  our  citi- 
zens was  often  expressed  and  acted  upon  through  the  State  Bar 
of  Texas  long  before  the  creation  of  this  Honorable  Subcommittee, 
The  State  Bar  of  Texas  is  a  statutory  bar  and  declared  by  law 
to  be  an  agency  of  the  Judicial  Department  of  the  State  of 
Texas  of  which  all  licensed  Texas  lawyers  are  members.   With 
approximately  24,000  members,  it  is  now  the  second  largest 
state  bar  organization  in  the  United  States.   It  is  governed 
by  a  thirty-member  Board  of  Directors  popularly  elected  by 
secret  written  ballots  by  the  lawyers  of  their  respective 
districts  and  by  officers  popularly  elected  by  the  lawyers 
of  the  entire  State. 

Lawyer  Referral  Services 

The  Texas  Bar  has  long  been  committed  and  active  in  the 
development  and  operation  of  local  Lawyer  Referral  Service 
offices  "to  assist  the  general  public  by  providing  a  way  In 
which  any  person  who  can  afford  to  pay  a  reasonable  fee  for 
legal  services  may  be  referred  to  a  qualified  member  of  the 
Bar."  Lawyer  Referral  Service  offices  have  been  established 
and  are  in  operation  in  areas  of  less  than  100,000  population 
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such  as  Abilene;  in  areas  of  from  100,000  to  300,000  popula- 
tion such  as  Austin,  Corpus  Chrlsti,  Fort  Worth,  Galveston 
and  Waco;  in  areas  from  300,000  to  500,000  population  such 
as  El  Paso;  in  areas  of  from  500,000  to  1,000,000  population 
such  as  San  Antonio;  and  in  areas  of  more  than  1,000,000 
population  such  as  Dallas  and  Houston.   In  accordance  with 
approved  and  recognized  principles  (ABA  Lawyer  Referral 
Service  1)  each  of  these  local  Lawyer  Referral  Service 
offices  is  "sponsored,  authorized,  and  supervised  by  a  local 
bar  association,  assisted  by  a  State  Bar  Committee."   The 
State  Bar  of  Texas  has  encouraged  and  promoted  the  develop- 
ment of  these  local  Lawyer  Referral  Service   offices  pursuant 
to  the  principle:   "It  is  the  duty  of  state  and  local  bar 
associations  to  establish  and  to  maintain  some  form  of 
Lawyer  Referral  Service  in  every  community,  regardless  of 
geographical  area  or  population,  if  there  are  a  sufficient 
number  of  lawyers  in  that  community."   Further,  in  each 
instance  "the  initial  cost  of  establishing  The  Service  was 
provided  by  the  local  sponsoring  bar  association."   In  each 
instance:   "The  service  is  operated  in  a  spirit  of  public 
cooperation.   Its  office  is  readily  accessible  to  the  public. 
Its  personnel  has  been  impressed  with  the  need  to  operate 
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The  Service  in  a  spirit  of  friendliness  and  public  service 
bearing  always  in  mind  that  The  Service  exists  primarily  for 
the  benefit  of  the  public  rather  than  for  the  benefit  of  its 
lawyer  members."   ABA  LRS  Standards  and  Practices  1. 

Each  local  Lawyer  Referral  Service  operates  with  approved 
panels  of  lawyers  willing  to  accept  referral  of  clients  on 
designated  matters  on  the  basis  of  the  principles  and  rules 
laid  down  by  The  Service.   In  each  instance  The  Service  has 
a  central  office  usually  in  conjunction  with  the  local  bar 
association  office  which  any  citizen  may  call  to  obtain  a 
referral  to  an  approved  lawyer  on  the  panel.   In  some  of  the 
smaller  towns  in  Texas  such  as  Sherman,  McAllen,  Hillsboro, 
Victoria  and  Laredo,  The  Service  is  operated  by  a  local  bar 
committee  instead  of  through  a  central  bar  office.   The  number 
of  localities  in  which  Lawyer  Referral  Service  offices  or 
functioning  committees  are  established  is  Increasing  rapidly. 
This  public  service  program  to  bring  lawyers  and  legal  ser- 
vices closer  to  the  people  has  been  steadily  underway  and  has 
experienced  advancement  and  growth  without  remission  since  at 
least  the  early  1950s. 

The  State  Bar  of  Texas  as  a  state  body  now  has  adopted 
a  proposal  to  make  its  Lawyer  Referral  Service  Committee  a 
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standing  committee  charged  with  the  establishment  and  imple- 
menting the  operation  of  a  state  office  or  system  to  provide 
Lawyer  Referral  Services  in  those  communities  not  covered  by 
a  local  service. 

Generally,  fairly  wide  publicity  has  been  given  to  the 
existence  of  The  Service,  as  to  how  it  operates  and  the 
service  that  it  renders,  and  as  to  the  office  number  and 
telephone  number  where  a  contact  may  be  made  for  a  referral. 
Considerable  public  radio  and  television  time  has  been  made 
available  in  the  various  localities  for  publicizing  The 
Service.   Newspapers  and  other  publications  have  been  utilized 
along  with  pamphlets  and  direct  communications  with  labor 
unions  and  like  organizations. 

Lawyer  Referral  Service  offices  operate  in  close  coop- 
eration with  local  OEO  Legal  Service  offices  engaged  in 
providing  legal  services  to  those  who  qualify  as  indigents. 
Those  not  qualifying  and  who  either  have  a  potentially  fee 
generating  matter  or  show  themselves  qualified  to  pay  a  fee 
are  channeled  to  the  Lawyer  Referral  Service  office  for 
referral  to  an  attorney  if  they  have  no  lawyer  of  their  own 
choice.   The  close  colloberation  is  demonstrated  by  the  fact 
that  in  Houston  the  Lawyer  Referral  Service  has  for  some 
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years  been  operated  by  and  in  the  same  offices  with  Houston 
Legal  Foundation  which  administers  the  OEO  Legal  Services 
program  for  the  indigent  in  Houston  and  Harris  County.   The 
claim  that  legal  services  are  not  available  to  the  great 
middle  mass  of  the  people  who  are  neither  affluent  nor 
indigent  because  such  services  are  too  expensive  is  simply 
not  true  when  the  citizen  goes  through  a  Lawyer  Referral 
Service  office  in  Texas.   Nominal  fees  of  $5.00  to  $10.00 
are  charged  for  initial  interviews  of  thirty  minutes  or  one 
hour  and  in  a  very  high  percentage  of  cases  the  legal  service 
required  is  counsel  and  advice  which  can  be  given  and  the 
matter  finally  disposed  of  at  the  initial  interview.   Where 
continuing  services  are  required,  the  LRS  lawyer  at  the 
initial  interview  establishes  by  agreement  the  arrangement 
for  the  amount  of  and  the  payment  of  the  fee  for  future 
services  taking  into  account  whether  the  matter  is  a  fee 
generating  matter,  where  a  contingent  fee  would  be  applicable, 
or  the  attorney's  fee  could  be  recovered  from  an  adverse 
party,  and  further  taking  into  account  the  circumstances  of 
the  individual  client  and  that  person's  ability  to  pay.   Fee 
complaints  concerning  LRS  lawyers  have  been  minimal  Indeed. 
Data  from  all  of  the  approximately  300  Lawyer  Referral 
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Services  in  the  United  States  Indicate  the  effectiveness  of 
LRS  in  making  legal  services  available  to  all  of  the  people 
by  reason  of  the  steadily  increasing  ratio  of  referrals  per 
population.   By  I967  the  Fort  V/orth  -  Tarrant  County  Bar 
Association  in  Texas  had  achieved  the  best  ratio  in  the  " 
nation  with  a  record  of  100  referrals  per  10,000  population. 
July-October  1968  ABA  Lawyer  Referral  Bulletin  17.   The 
figures  on  the  increasing  ratio  of  referrals  generally  are 
impressive  when  it  is  borne  in  mind  that  the  Lawyer  Referral 
Service  is  simply  supplementary  to  the  usual  method  of 
direct  lawyer  contact  with  an  attorney  of  the  client's 
individual  choice. 

While  the  stimulus  provided  by  the  hearings  being  con- 
ducted by  this  Honorable  Subcommittee  will  hopefully  be  con- 
structive and  wholesome,  the  organized  bars  were  in  fact 
already  keenly  aware  of  the  need  for  ever  increasing  avail- 
ability of  legal  services  to  all  of  our  population  on  an 
economically  feasible  basis  and  these  legal  organizations 
including  the  State  and  local  bar  associations  in  Texas  have 
long  been  about  but  have  grown  increasingly  vigorous  in 
advancing  this  availability  both  through  legal  aid  offices 
and  OEO  Legal  Service  offices  for  the  indigent  and  Lawyer 
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Referral  Service  offices  for  the  great  majority  who  are  nei- 
ther Indigent  nor  affluent  but  who  may  not  have  Individual 
lawyers. 

The  commitment  of  the  State  Bar  of  Texas  to  the  ready 
availability  of  competent  legal  services  to  all  of  its 
citizens  is  embodied  in  the  very  first  statement  in  Canon  1 
of  the  Texas  Code  of  Professional  Responsibility: 

"A  basic  tenet  of  of  the  professional  responsi- 
bility of  lawyers  is  that  every  person  in  our 

.society  should  have  ready  access  to  the 
independent  professional  services  of  a  lawyer 
of  integrity  and  competence." 

This  declaration  of  professional  duty  to  the  public  is 

expanded  upon  in  Canon  2  as  follows: 

"A  lawyer  should  assist  the  legal  profession  in 
fulfilling  its  duty  to  make  legal  counsel 
available .   The  need  of  members  of  the  public 
for  legal  services  is  met  only  if  they  recog- 
nize their  legal  problems,  appreciate  the 
importance  of  seeking  assistance,  and  are  able 
to  obtain  the  services  of  acceptable  legal 
counsel.   Hence,  important  functions  of  the 
legal  profession  are  to  educate  laymen  to 
recognize  their  legal  problems,  to  facilitate 
the  process  of  intelligent  selection  of  lawyers, 
and  to  assist  in  making  legal  services  fully 
available, " 

Specific  commitment  to  making  legal  services  available 

through  Lawyer  Referral  Services  offices  is  contained  in 

Canon  2-15  as  follows: 
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"The  legal  profession  has  developed  lawyer 
referral  systems  designed  to  aid  Individuals 
who  a?e  able  to  pay  fees  but  need  assistance  in 
locating  lawyers  competent  to  handle  their 
particular  problems.   Use  of  a  lawyer  referral 
system  enables  a  layman  to  avoid  an  uninformed 
selection  of  a  lawyer  because  such  a  system 
makes  possible  the  employment  of  competent 
lawyers  who  have  indicated  an  interest  in  the 
subject  matter  involved.   Lawyers  should 
support  the  principle  of  lav;yer  referral 

.  systems  and  should  encourage  the  evolution  of 
other  ethical  plans  v/hich  aid  in  the  selection 
of  qualified  counsel." 

The  professional  duty  of  the  legal  profession  to  carry 
on  public  information  and  education  programs  for  the  bene- 
fit of  the  citizens "is  firmly  asserted  in  Canon  2-2  as 
follows : 

"The  legal  profession  should  assist  laymen  to 
recognize  legal  problems  because  such  problems 
may  not  be  self-revealing  and  often  are  not 
timely  noticed.   Therefore,  lawyers  acting  under 
proper  auspices  should  encourage  and  participate 
in  educational  and  public  relations  programs  con- 
cerning our  legal  system  vjith  particular 
reference  to  legal  problems  that  frequently 
arise.   Such  educational  programs  should  be 
motivated  by  a  desire  to  benefit  the  public 
rather  than  to  obtain  publicity  or  employment 
for  particular  lawyers.   Examples  of  permissible 

activities  include  preparation  of  institutional 
advertisements  and  professional  articles  for  lay 
publications  and  participation  in  seminars, 
lectures,  and  civic  programs." 

This  charge  to  carry  out  a  professional  duty  has  been 

no  pious  platitude  with  the  State  Bar  of  Texas.   It  has  been 
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Implemented  for  the  past  three  years  by  an  extensive  and  wide- 
ranging  public  affairs  program  utilizing  all  of  the  media  in 
seeking  to  inform  the  public  more  fully  of  the  needs  for  and 
the  availability  of  legal  services.   On  this  program  of  insti- 
tutional advertising  and  public  affairs  activity,  the  State 
Bar  of  Texas  has  annually  expended  $200,000.   Much  public 
service  television  and  radio  time  has  become  available.   It 
has  been  fully  utilized  in  developing  the  theme  "If  You 
Don't  Knov/  the  Law,  Be  Sure  You  Know  a  Lawyer."   The  follow-up 
on  this  public  information  program  has  been  the  extensive 
publicizing  of  available  Lawyer  Referral  Service  offices 
through  which  the  citizen  who  does  not  know  one  can  come  to 
"know  a  lawyer." 

State  Bar  Town  Halls 
The  Public  Affairs  program  of  the  State  Bar  of  Texas 
has  now  taken  a  new  and  exciting  direction.   There  has  just 
been  initiated  and  is  now  underway  a  program  of  State  Bar 
Town  Halls  under  which  highly  qualified  Texas  lawyers  will 
appear  at  various  localities  throughout  the  State  in  pre- 
sending  public  service  type  Town  Hall  programs  of  information 
and  education  on  legal  matters  directly  and  intimately 
affecting  the  daily  lives  of  the  people.   It  is  a  program 
to  bring  live  flesh  and  blood  Texas  lawyers  into  direct 
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contact  with  great  numbers  of  Texas  people  in  panel,  open 
forum  type  programs.   The  pilot  program  was  conducted  with 
resounding  success  at  El  Paso  on  the  recent  evening  of 
Wednesday,  October  24,  at  which  a  panel  of  highly  qualified 
Texas  lawyers  presented  information  and  answered  questions 
from  a  packed  auditorium  of  people  concerning  certain  new 
laws  recently  enacted  by  the  Texas  Legislature.   The  presen- 
tations included  coverage  of  new  drug  laws,  a  newly  revised 
Family  Code,  questions  concerning  the  status  of  l8-year-olds 
who  have  been  granted  their  legal  majority,  and  questions 
under  and  the  application  of  a  new  Texas  Consumer  Protection 
Code.   The  citizens  greeted  this  program  avidly  and  enthus- 
iastically with  an  avalanche  of  questions.   The  media  gave 
the  meeting  wide  coverage.   Under  the  impetus  of  this 
spectacular  success,  the  Town  Hall  program  will  be  carried 
into  numerous  other  Texas  communities  as  a  permanent  part 
of  the  public  service  program  of  the  State  Bar  of  Texas. 

The  State  Bar  of  Texas  in  Canon  2-24  recognizes  that: 
"Even  a  person  of  moderate  means  may  be  unable  to  pay  a 
reasonable  fee  which  is  large  because  of  the  complexity, 
novelty,  or  difficulty  of  the  problem  or  similar  factors." 
Under  these  circumstances,  it  is  declared  in  Canon  2-l6: 


-10- 


1628 


"Nevertheless,  persons  unable  to  pay  all  or  a  portion  of  a 
reasonable  fee  should  be  able  to  obtain  legal  services,  and 
lawyers  should  support  and  participate  in  ethical  activities 
designed  to  achieve  that  objective." 

The  State  Bar  of  Texas  squarely  recognizes  the  inescap- 
ability  of  the  lawyer's  duty  to  see  that  legal  services  are  not 
denied  to  any  citizen  because  of  inability  to  pay  a  reason- 
able fee.   The  lawyer's  obligation  is  stated  in  Canon  2-25 
as  follows: 

"Historically,  the  need  for  legal  services  of  those 
unable  to  pay  reasonable  fees  has  been  met  in  part 
by  lawyers  who  donated  their  services  or  accepted 
court  appointments  on  behalf  of  such  individuals. 
The  basic  responsibility  for  providing  legal  ser- 
vices for  those  unable  to  pay  ultimately  rests 
upon  the  individual  lawyer,  and  personal  involve- 
ment in  the  problems  of  the  disadvantaged  can  be 
one  of  the  most  rewarding  experiences  in  the  life 
of  a  lawyer.   Every  lawyer,  regardless  of  profes- 
sional prominence  or  professional  work  load, 
should  find  the  time  to  participate  in  serving 
the  disadvantaged.   The  rendition  of  free  legal 
services  to  those  unable  to  pay  reasonable  fees 
continues  to  be  an  obligation  of  each  lawyer,  but 
the  efforts  of  individual  lawyers  are  often  not 
enough  to  meet  the  need.   Thus,  it  has  been 
necessary  for  the  profession  to  institute  addi- 
tional programs  to  provide  legal  services. 
Accordingly,  legal  aid  offices,  Lawyer  Referral 
offices,  and  other  related  programs  have  been 
developed,  and  others  will  be  developed,  by  the 
profession.   Every  lawyer  should  support  all 
proper  efforts  to  meet  this  need  for  legal 
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Group  and  Prepaid  Legal  Insurance 
The  latest  program  of  the  Bar  to  advance  and  improve  the 
availability  of  legal  services  is  the  development  and  initia- 
tion of  new  programs  of  group  and  prepaid  legal  insurance 
under  which  the  legal  health  of  citizens  is  protected  by 
prepaid  insurance  or  group  programs  comparable  to  the  care 
now  generally  provided  for  the  physical  health  of  citizens 
through  individual  or  group  medical  and  hospital  plans  such 
as  Blue  Cross  and  Blue  Shield.   This  is  a  vast  new  field  in 
which  pioneering  is  underway.   The  State  Bar  of  Texas  has 
sponsored  and  secured  the  enactment  of  legislation  authorizing 
four  pilot  programs  of  group  prepaid  legal  insurance  in  Texas. 
A  separate  corporation  has  been  chartered  by  the  Bar  to  imple- 
ment the  plan.   It  has  further  given  active  support  to  the 
passage  of  federal  legislation  which  now  authorizes  a  labor 
organization  to  engage  in  collective  bargaining  with  employers 
for  the  provision  of  legal  insurance  as  a  fringe  benefit.   A 
vast  new  area  is  being  opened  up  that  will  enable  millions  of 
middle  income  citizens  to  provide  for  the  availability  of  a 
lawyer  for  their  legal  service  needs  by  advance  payments  in 
an  insurance  program  by  them  or  by  their  employers.   The 
organized  bars,  including  the  State  Bar  of  Texas,  have  been 
vigilant  and  are  moving  purposefully  on  this  entire  front. 


-12- 


1630 


It  is  the  deep  conviction  and  the  firm  policy  commitment 
of  the  State  Bar  of  Texas  that  group  legal  service  programs 
must  preserve  the  freedom  of  choice  of  the  Individual  client 
to  select  his  own  lawyer.   It  therefore  strongly  favors  pre- 
serving the  "open  panel"  requirement  on  group  legal  services 
and  prohibiting  "closed  panel"  arrangements  which  could  be 
exploited  by  individual  practitioners  by  requiring  all  of  the 
participants  In  a  particular  group  legal  services  program  to 
obtain  their  legal  services  from  an  individual  lawyer  or  an 
individual  law  firm.   This  is  in  accordance  with  the  require- 
ments of  the  Code  of  Professional  Responsibility  as  adopted 
by  the  American  Bar  Association  and  the  bar  associations  of 
the  various  states,  including  the  State  Bar  of  Texas.   There 
are  those  including  the  ABA  Committee  on  Availability  of  Legal 
Services,  known  as  the  McAlpin  Committee,  which  "would 
sanction  a  non-profit  organization  that  has  as  its  sole 
purpose  the  furnishing  of  legal  services  to  members  of  the 
organization."   The  argument  for  this  position  is  that  closed 
panels  are  constitutionally  protected  and  that  "a  group  legal 
practice  under  contract  on  a  prepaid  basis  has  an  excellent 
opportunity  to  emphasize  preventive  law."   It  is  asserted 
that: 
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"By  preventive  checkup  the  group  legal  prac- 
titioner has  an  opportunity  to  spot  problems 
before  they  become  catastrophic  and  thus,  in 
many  instances,  solve  them  before  protracted 
court  action  becomes  necessary."   61  Illinois 
Bar  Journal  13^,  138;  63  Colum,  L.  Rev.  973 
(196^1);  55  A. B.A.J.  534  (1969);  48  Tex.  L. 
Rev.  285  (1970). 

The  commentator  cited  in  Illinois  Bar  Journal  and  Texas 
Law  Review  alike  agree  that  Canon  2  as  quoted  above  "is  a 
near-radical  departure  from  familiar  ethical  principles; 
its  axiomatic  statement  that  the  legal  profession  has  an 
affirmative  'duty  to  make  legal  counsel  available'  to  the 
general  public,  with  its  corollary  that  a  lawyer  has  a  duty 
to  assist  the  profession  in  fulfilling  its  duty,  is  new  to 
the  legal  profession." 

One  thing  that  is  clear  is  that  whether  it  proceeds 
on  the  open  panel  path  or  by  the  closed  panel  route,  or  by 
both,  the  legal  profession  is  definitely  on  its  way  toward 
making  legal  services  more  widely  and  economically  avail- 
able to  the  great  body  of  middle  income  citizens  through 
group  and  prepaid  legal  insurance  programs.   Other 
innovative  and  provocative  proposals  for  expanding 
availability  of  legal  services  to  middle  income  persons 
at  lesser  costs  include  the  proposal  for  the  development 
of  law  offices  for  middle  income  clients  that  utilize 
paralegal  personnel,  standardization,  specialization  and 
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not  only  has  the  demand  for  legal  services  been  increased  under 
the  Shreveport  Plan  but  "it  appears  that  costs  of  legal 
services  to  the  individual  have  been  effectively  reduced  under 
the  Shreveport  Plan"  by  the  pursuit  of  "the  insurance  principle 
of  spreading  the  risk  of  legal  catastrophe  over  the  members  of 
the  group."   This  Honorable  Subcommittee  may  be  assured  that 
the  State  Bar  of  Texas  and  the  other  organized  bars  in  the 
nation  have  not  been  and  will  not  be  dilatory  or  docile  in  ■  ■ 
forging  forcefully  ahead  in  these  programs  for  the  betterment 
of  the  profession  and  the  service  of  the  public. 

This  statement  does  not  deal  with  public  interest  law 
firms  and  pro  bono  programs  such  as  sponsored  by  the  ABA 
Special  Committee  on  Pro  Bono  Publico  Activities  because 
the  pro  bono  publico  area  is  primarily  one  of  legal  services 
for  what  are  deemed  to  be  public  interest  causes  or  law 
reform  causes  rather  than  ministering  unto  the  personal 
legal  needs  of  individual  men  and  women.   We  are  proceeding 
on  the  assumption  that  it  is  the  latter  in  which  this 
Honorable  Subcommittee  is  primarily  interested  and  indeed 
about  which  the  State  Bar  of  Texas  is  primarily  concerned. 
See  Volume  11,  September  1973  Pro  Bono  Report. 
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development  of  volume  as  means  of  extending  legal  services 
particularly  in  preventive  law  to  more  persons  at  more 
moderate  rates.   ^0  California  State  Bar  Journal  720. 

Under  the  Shreveport  Plan  currently  operating  in 
Shreveport ,  Louisiana  successful  experimentation  is  occurring 
with  "the  first  pilot  prepaid  legal  service,  open  panel,  free 
choice  plan  sponsored  by  the  ABA  and  funded  in  part  by  the 
ABA,  and  American  Bar  Endowment  and  the  Ford  Foundation." 

It  has  been  provocatively  suggested  that  the  task  of 
the  organized  bar  is  to  secure  adequate  regulation  of 
private,  closed  panel  prepaid  group  plans  operated  for 
profit  and  to  develop  bar  sponsored  open  panel,  free  choice 
type  plans  as  an  effective  alternative,   6l  Illinois  Bar 
Journal  536  (1973).   There  is  even  encouragement  for  increas- 
ing the  number  of  practicing  lawyers  despite  the  law  student 
explosion  in  recent  years.   10  Hawaii  Bar  Journal  30  (1973). 

While  there  does  not  appear  actually  to  be  any 
empirical  data  that  middle  income  people  do  not  generally 
have  legal  services  readily  available  at  prices  they  can 
afford  to  pay,  group  legal  plans  and  other  innovative, 
creative  approaches  are  being  vigorously  pushed  by  organized 
bars  in  the  area  of  experimentation.   And  it  does  appear  that 
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Minimum  Fee  Schedules 
Much  of  the  testimony  presented  before  the  Subcommittee 
seems  to  have  been  aimed  at  an  attack  on  bar  association 
minimum  fee  schedules.   Actually,  this  area  Is  at  most 
peripheral  and  remotely  relevant  to  the  Subcommittee's 
prime  concern  with  adequate  representation  of  Individual 
citizens  through  available  legal  services  which  are  eco- 
nomically feasible.   Practical  experience  teaches  that  the 
effect  of  minimum  fee  schedules  has  been  to  stabilize  and 
hold  down  the  cost  of  legal  services  during  the  Inflationary 
price  spiral  of  the  past  several  years  rather  than  the 
reverse.   In  any  event,  minimum  fee  schedules  constitute 
nothing  more  than  an  Informational  guide  on  the  reasonable 
value  or  the  fee  generally  prevailing  for  a  certain  legal 
service  for  which  the  individual  client  is  able  to  pay. 
Various  individual  horror  stories  have  been  brought  before 
the  Subcommittee,  but  those  who  are  really  knowledgeable 
readily  recognize  them  as  aberrant  and  atypical.   The 
Subcommittee  may  be  assured  that  striking  down  or  bringing 
about  the  withdrawal  or  abandonment  of  minimum  fee  schedules 
is  a  development  which  promises  no  dividends  for  the  middle 
income  citizen.   The  validity  and  legality  of  minimum  fee 
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schedules  is  of  course  an  issue  to  be  determined  In  a  Judi- 
cial and  not  a  congressional  forum.   The  State  Bar  of  Texas 
if  necessary  will  face  that  issue  with  confidence  in  the 
proper  forum. 

The  State  Bar  of  Texas  Minimum  Fee  Schedule  is  headed 
with  the  caveat  that: 

"It  should  be  at  all  times  made  clear  that  minimum 
fee  schedules  constitute  suggestions  only  as  to 
fees  that  have  generally  been  found  reasonable 
for  particular  services.   It  must  be  emphasized 
that  such  minimum  fee  schedules  are  not  to  be 
agreed  upon  and  that  they  are  not  enforceable. 
It  should  be  stressed  that  no  attempt  will  be 
made  to  enforce  them  by  disciplinary  action, 
coercion,  threats  or  otherwise.   It  should  also 
be  pointed  out  that  failure  to  comply  with 
minimum  fee  schedules  does  not  constitute  any 
violation  of  the  canons  of  ethics.   This  state- 
ment is  in  accord  with  the  views  expressed  by 
the  Antitrust  Division  of  the  United  States 
Department  of  Justice." 

The  governing  principle  of  the  determination  of  attor- 
neys' fees  in  Texas  is  clearly  asserted  in  Canon  2-17  and 
18  as  follows: 

"EC  2-17.   The  determination  of  a  proper  fee 
requires  consideration  of  the  interests  of 
both  client   and  lawyer.   A  lawyer  should  not 
charge  more  than  a  reasonable  fee,  for 
excessive  cost  of  legal  service  would  deter 
laymen  from  utilizing  the  legal  system  in 
protection  of  their  rights.   Furthermore,  an 
excessive  charge  abuses  the  professional 
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relationship  between  lawyer  and  client.   On  the 
other  hand,  adequate  compensation  is  necessary 
in  order  to  enable  the  lawyer  to  serve  his 
client  effectively  and  to  preserve  the  integ- 
rity and  independence  of  the  profession. 

EC  2-l8.   The  determination  of  the  reasonable- 
ness of  a  fee  requires  consideration  of  all 
relevant  circumstances,  including  those  stated 
in  the  Disciplinary  Rules.   The  fees  of  a 
lawyer  will  vary  according  to  many  factors, 
including  the  time  required,  his  experience, 
ability,  and  reputation,  the  nature  of  the 
employment,  the  responsibility  involved,  and 
the  results  obtained.   Suggested  fee  schedules 
and  economic  reports  of  state  and  local  bar 
associations  provide  some  guidance  on  the 
subject  of  reasonable  fees.  *  «  *  «" 

The  last  sentence  quoted  emphasizes  and  evidences  the 

actual  fact  that  suggested  fee  schedules  do  nothing  more 

than  provide   "some  guidance"  along  with  the  other  factors 

to  be  considered  in  determining  the  reasonableness  of  a 

fee  for  a  particular  client  under  particular  circumstances. 

Making  minimum  fee  schedules  a  major  issue  before  this 

Honorable  Subcommittee  can  be  nothing  more  than  diversionary 

from  the  central  interest  in  fully  available  and  adequate 

legal  services  which  are  reasonably  procurable.   The  merits 

of  minimum  fee  schedules  are  in  fact  easily  established. 

58  ABA  Jour.  31  (1972).   It  would  not  be  fruitful  to  pause 

here  to  develop  the  patent  justifications  for  the  minimum 
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fee  schedule  In  detail.   The  subject  will  not  be  dropped, 
however,  until  commenting  that  it  is  more  than  slight 
irony  that  generally  the  advocates  of  striking  down  minimum 
fee  schedules  are  the  same  voices  raised  in  favor  of  con- 
gressional action  providing  for  the  fixing  of  a  wide  range  of 
maximum  attorneys'  fees  by  fiat  of  a  federal  beaurocracy. 
See  S.  2288  by  Proxmire  and  S.  2228  by  Brock. 

Conclusion 

The  Watergate  climate  in  Washington  has  tempted  more 

than  a  few  enemies  of  the  Bar  to  engage  in  a  lawyer's  witch 

hunt.   The  American  lawyer  has  been  more  than  once  depicted 

by  Madison  Avenue  techniques  as  a  greedy  money  monger 

interested  only  in  grubby  profits  and  callous  of  social 

conscience.   In  all  of  the  clamor  about  attorney's  fees 

in  the  propaganda  for  federal  no-fault  automobile  insurance 

legislation,  it  was  never  revealed  that  the  facts  show  the 

truth  to  be: 

"Insurance  agents  take  more  in  sales  commissions 
than  lawyers  do  in  fees.   Doctors  take  more  of 
the  premium  dollar  than  lawyers.   Automobile 
repairmen  take  far  more  of  the  insurance  dollar 
than  lawyers  do."   Spangenberg,  Trial  (September- 
October  1972). 

All  reliable  statistical  data  establish  that  lawyers  as  a 
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profession  are  not  bloated  with  fabulous  fees.   IRS  statisti- 
cal data  contained  in  Statistics  of  Income  revealed  a  1962 
gross  income  of  sole  practitioners  averaging  $15,000  per 
year  with  a  majority  of  them  earning  less  than  $10,000 
income  per  year.   Further  significant  is  the  fact  that  83^ 
of  the  law  partnerships  in  the  United  States  are  in  the  two 
and  three-partner  category  and  that  only  404  firms  have  ten 
or  more  partners.   In  other  words,  "there  is  no  doubt  about 
the  overwhelming  preponderance  of  small  firms."   Smith  & 
Clifton,  52  ABA  J.   1043  (1966).   An  American  Bar  Association 
survey  in  a  later  year  established  the  median  annual  income 
of  the  American  lawyer  at  $21,260.00.   56  ABA  J.  1164  (1970). 

The  basic  position  of  the  American  lawyer  is  stated  in 
Canon  2-l6  as  follows: 

"The  legal  profession  cannot  remain  a  viable 
force  in  fulfilling  its  role  in  our  society 
unless  its  members  receive  adequate  compensa- 
tion for  services  rendered,  and  reasonable 
fees  should  be  charged  in  appropriate  cases 
to  clients  able  to  pay  them." 

The  American  Bar  is  really  the  only  force  in  our  national  life 

that  is  daily  engaged  in  unswerving  pursuit  of  providing  legal 

services  nevertheless  to  those  persons  unable  to  pay  all  or  a 

portion  of  a  reasonable  fee.   The  more  than  300,000  American 

lawyers  whose  ranks  are  being  swelled  at  a  dramatically  rising 
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rate  make  up  a  great  public  service  profession  with  treasured 
traditions  and  a  noble  heritage.   They  in  general  are  not 
engaged  in  the  blind  pursuit  of  profit  but  in  rendering 
skilled  professional  legal  service  to  clients,  community  and 
country  in  their  law  offices  and  in  the  courts.   Approximately 
90^  of  all  controversies  are  settled  and  disposed  of  by 
adjudication  in  law  offices  with  only  about  10%  remaining 
for  the  courts.   The  American  law  office  is  a  public  service 
institution  which  can  best  fulfill  its  honored  and  responsible 
role  with  its  traditional  freedom  unregimented  and  unregulated 
by  federal  beaurocracy. 

The  American  Bar  alone  is  possessed  with  the  motivation 
and  the  expertise  to  bring  increasingly  the  fullest  measure 
of  adequate  and  competent  legal  services  to  the  great  body 
of  the  citizens  of  Middle  America  at  the  most  reasonable 
cost.   It  alone  is  qualified  to  elevate  the  caliber  and 
quality  of  its  services  and  to  discipline  and  regulate  its 
membership.   It  is  busily  about  this  task  through  the 
national  bar  and  through  state  and  local  bars  in  every  part 
of  the  land.   It  should  not  be  impeded  in  the  pursuit  of  its 
high  goals  by  vilification,  harrassment  or  punitive  regula- 
tion and  control. 
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I.O..  e.  L.M.III..  uAor.oN  November   2,    19  73 

Honorable  John  V.  Tunney 

Chairman 

Sub- Conunittee  on  Representation  of  Citizen  Interest 

Committee  on  the  Judicary,  U.S.  Senate 

Washington,  D.C.   20S12 

Dear  Senator; 

This  is  in  response  to  your  letter  request  of  October  11.   I 
have  read  your  letter  and  its  enclosure  with,  great  interest. 
It  is  difficult  to  make  a  significant  contribution  in  this 
manner,  but  I  shall  do  my  best. 

I  have  learned  since  assuming  the  Presidency  of  the  South 
Dakota  State  Bar  in  June  of  this  year,  that  there  is  a  fairly 
steady  criticism  of  lawyers  that  reaches  th.e  desk  of  the 
President  of  a  Bar  Association.   These  letters  relate  to 
various  things,  complaints  over  lawyer  charges,  failure  to 
get  work  done  by  the  time  the  Client  thinks  it  should  be  done, 
a  lawyers  refusal  to  take  a  case,  the  rare  allegation  of 
dishonesty  by  a  lawyer.   Every  such  complaint  is  referred  to 
an  appropriate  representative  individual  or  committee  of  the 
South  Dakota  Bar  for  investigation.   Nearly  every  time  it  is  found 
that  the  complaint  arises  through  misunderstanding.   When  an 
understanding  is  reached  on  the  part  of  the  member  of  the 
public  who  has  been  dissatisfied  that  is  the  end  of  the  matter. 
This  does  not  mean  that  lawyers  are  not  wrong  on  occasion  in 
their  dealings  with  members  of  the  public.   However,  the  instances 
of  lawyer  impropriety  are  in  my  experience  and  judgment 
exceedingly  rare,  considering  the  lawyers  exposure  to  the  public 
and  the  circumstances  of  tension  and  emotion  that  often  surround 
that  exposure. 

Your  remarks  to  the  Sub-Committee  opened  with  the  comment  that 
more  then  30,000  legal  questions  each  day  affecting  Americans 
personally  are  not  resolved  because  people  cannot  afford  legal 
counsel.   I  do  not  know  the  source  of  this  statistic  but  assume 
it  has  some  validity  or  you  would  not  use  it.   It  obviously 
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represents  a  situation  that  should  be  remedied.   May  I  suggest 
to  you  that  if  the     three  hundred  fifty  thousand     lawyers 
are  each  answering  only  ten  client  questions  per  aay,  more  then 
ninety  per  cent  of  the  questions  are  being  answered.   Let  us 
not  impose  controls  or  regulations  on  a  system  that  is  serving 
the  public  as  well  as  the  present  system  is  inless  we  are  sure 
that  we  have  something  better  to  offer.   From  my  own  knowledge  I 
simply  do  not  believe  that  South  Dakotans  are  going  without 
legal  counsel  because  of  their  inability  to  afford  counsel  in 
such  matters  as  selling  or  buying  a  house  or  probating  a  Will. 

I  am  proud  of  the  legal  profession.   I  am  particularily  proud  of 
my  professional  brothers  in  South  Dakota.   They  are  hard  working 
and  conscientious  community  leaders.   They  are  working  long  hours 
and  employing  every  resource  available  to  them  to  serve  the  needs 
of  Clients.   They  are  honorable  and  ethical.   They  are  respecters 
and  defenders  of  the  Constitution  and  all  Laws  thereunder  and 
devoted  to  perserving  the  rights  that  result  therefrom.   Because 
they  do  this  under  the  adversary  system  they  are  in  constant 
controversy  and  misunderstanding  does  result. 

Your  Committee  will  be  hearing  from  those  who  are  dissatisfied, 
in  fact  on  your  first  page  of  your  statement  where  you  indicate 
from  whom  your  Sub-Committee  will  be  hearing  you  describe  only 
the  dissatisfied.   We  find  as  I  have  stated  that  most  oi   our 
dissatisfaction  in  this  State  results  from  misunderstanding  and 
I  trust  that  your  Committee  will  keep  the  complaints  of  the  few 
dissatisfied  in  perspective  of  the  total  service  afforded  the 
Country  by  my  profession. 

I  would  like  to  take  up  the  various  specific  topics  that  your 
Sub-Committee  is  considering  as  listed  on  the  beginning  of  the 
second  page  of  your  remarks. 

In  this  State  we  have  had  no  minimum  fee  schedule  for  three  years. 
We  know  nothing  of  five  hundred  dollar  fees  for  checking  the  title 
to  a  home.   I  would  estimate  that  the  average  abstract  examination  fee 
for  the  ordinary  residential  property  in  South  Dakota  runs  from 
thirty  five  to  fifty  collars  depending  on  the  volume  and  complexity 
of  the  title  chain.   From  my  experience  a  five  hundred  dollar  fee 
would  be  an  exorbitant  fee  for  title  examination  work.   By  saying 
that  I  do  not  mean  to  preclude  unusual  circumstances  that  might 
justify  such  a  fee.   If  it  is  typical  of  the  situation  in  the 
area  where  it  resulted  I  assure  you  it  has  nothing  to  do  with  the 
situation  in  South  Dakota. 
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On  the  subject  of  government  regulation  and  subsidy  of 
legal  fees.   I  know  nothing  of  the  cases  involving  Black 
Lung  Benefits  and  am  unable  to  comment  on  their  complexity 
or  the  prq)rJsty  of  the  fee  you  mentioned.   Every  South  Dakota 
lawyer  is  familiar  with  contingent  fee  arrangements  with  the 
Client.   It  is  the  key  to  the  Court  House  for  many  litigants, 
particularily  the  poor.   In  most  tort  cases  a  twenty  per  cent 
fee  is  extremely  modest  and  in  my  experience  a  lawyer  who  took 
very  much  tort  work  on  twenty  per  cent  contingencies  could  not 
make  his  services  available  to  any  except  those  with  a  sure 
case  of  liability.   From  twenty  five  per  cent  to  thirty  three 
and  one  third  per  cent  is  the  usual  arrangement  in  this  area 
and  I  have  heard  no  complaints  of  it. 

You  mentioned  a  situation  where  attorneys  who  secure  benefits 
for  Veterans  are  limited  to  the  flat  rate  of  ten  dollars  per 
claim.   There  are  similar  Federal  statutory  limitations  in  other 
areas.   In  my  judgment  these  limitations  are  of  no  benefit  to  the 
public  or  the  profession.   They  are  not  realistic.   They  do  not 
represent  adequate  compensation  to  a  lawyer  who  handles  such  a 
matter.   They  assure  difficulty  in  having  it  handled. 

We  have  one  Public  Defender  program  in  one   area  of  South  Dakota. 
All  other  indigent  defender  work  is  done  by  private  attorneys  who 
are  Court  appointed  and  compensated  at  an  hourly  rate.  I  have  had 
no  personal  experience  with  the  Public  Defender  program  as  the 
one  program  is  a  pilot  program  less  then  a  year  in  being.   In  a 
rural  area  such  as  South  Dakota  geography  requires  us  to  depend 
on  Court  appointed  counsel  and  I  believe  always  will  to  some 
extent.   Indigent  defendants  are  well  represented  in  South  Dakota 
by  Court  appointed  counsel.   To  my  knowledge  the  same  is  true  of 
those  represented  by  the  Public  Defender.   My  personal  preference 
without  personal  experience  with  the  Public  Defender,  is  to 
extend  the  Public  Defender  system  in  urban  areas  in  a  State  such 
as  this  one,  with  Court  appointments  filling  the  gaps  in  the 
most  sparsely  settled  areas. 

In  this  State  we  have  a  few  types  of  proceedings  where  the  Court 
has  the  power  to  assess  an  allowance  for  attorneys  fees  in  favor 
of  the  prevailing  party.   However  the  general  rule  is  that  this 
cannot  be  done  and  is  only  done  in  a  few  specific  type  cases 
specifically  authorized  by  the  Legislature.   I  personally  believe 
this  should  be  extended  though  I  do  not  believe  it  is  a  proper 
subject  for  Federal  legislation,  at  least  on  matters  in  State 
Courts.   Care  must  be  exercised  in  extending  it  however  so  that  a 
litigant  with  a  good  case  of  liability  will  not  load  on  extra  costs 
to  compel  surrender  on  the   issue  of  the  amount  of  damages. 
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I  think  there  is  some  danger  in  extending  the  taxation  of  attorneys 
fees.   It  can  promote  Client  unrest  and  misunderstanding.   Many 
people  think  that  they  should  not  have  to  pay  to  obtain  what  is  theirs 
as  a  matter  of  right. 

For  many  years  our  largest  city,  Sioux  Falls,  has  had  a  legal  aid 
program  manned  by  local  lawyers  on  a  voluntary  basis  furnishing 
legal  aid  for  those  who  cannot  afford  to  hire  it.   In  the  rest  of 
the  State  most  lawyers  do  the  same  thing  but  not  on  an  organized 
basis,  that  is,  nearly  every  lawyer  discounts  the  bill  or  makes  no 
charge  in  cases  where  persons  needing  legal  services  have  no 
ability  to  pay. 

When  legal  services  program.-  under  the  office  of  Economic  Opportunity 
came  into  being  seven  or  eight  years  ago,  the  State  Bar  of  South 
Dakota  applied  for  funding  for  a  Judicare  Program  and  this  was 
denied.   The  Judicare  concept  of  course  contemplates  the  use  of 
private  practicing  attorneys  who  bill  the  Legal  Services  Program 
instead  of  the  Client  in  the  case  of  indigence.   In  a  rural  area 
this  type  of  a  program  is  the  only  one  that  can  really  make 
legal  services  available  to  every  indigent  person.   There  is  no 
way  to  put  in  full  time  employees  of  Legal  Service  Program  in 
small  county  seat  towns  in  rural  areas.   Funding  was  denied  for 
Judicare  in  South  Dakota.   Folks  here  think  it  was  denied  because 
the  powers  that  be  in  OEO  Legal  Services  were  more  interested  in 
full  time  staff  employees  who  would  promote  social  change  thasn  in 
actually  getting  run  of  the  mill  and  day  to  day  legal  services 
available  to  poor  people.   We  do  have  Federally  funded  Legal 
Services  Program  on  the  Indian  Reservations  in  South  Dakota  and 
these  have  made  a  good  contribution  in  recent  years  to  provide 
legal  services  to  indigents.  I  expect  that  there  are  some  poor 
people  now  in  South  Dakota  who  do  not  obtain  legal  services  because 
of  inability  to  pay  or  because  of  the  fear  that  they  do  not  have  the 
legal  ability  to  pay  the  charge  that  will  be  made.   I  honestly  do 
not  believe  there  are  very  many  but  must  concede  that  there  are  some. 
If  the  Judicare  concept  were  authorized,  whatever  problem  in  this 
area  remains  would  be  remedied  immediately. 

There  is  the  occasional  lawyer  who  acts  unethically  and  dishonestly. 
We  have  an  active  Grievance  Committee  and  our  disciplinary  procedures 
are  reasonably  rapid  and  effective.   We  have  a  Client  Security  Fund. 
Bar  By-Laws  require  that  each  lawyer  contribute  twenty  dollars 
annually  for  the  Client  Security   Fund  in  order  to  provide  a  fund 
to  make  payment  to  any  who  may  be  wronged  financially  by  a  member 
of  the  profession. 

I  personally  believe  that  the  public  relations  program  of  the  Bar 
needs  to  be  expanded  in  some  way  to  educate  the  public  more  fully 
as  to  what  problems  require  lawyers.   The  disciplinary  rules  that 


1644 


Honorable  John  V.  Tunney        Page  Five 

prohibit  solicitation  of  business  leaves  the  profession  with  a 
low  profile  and  I  truly  believe  there  are  sometimes  people  who 
do  not  recognize  that  the  problem  they  have  is  one  that  needs  the 
attention  of  legal  counsel.   Those  areas  that  have  adopted  the 
Lawyer  Referral  Service  have  been  able  to  ethically  put  on  a 
much  better  public  education  program  of  services  available  from 
law  offices.   We  have  no  Lawyer  Referral  Service  in  this  State. 

I  disagree  with  your  fourth  page  comment  that  there  is  a  growing 
chasm  between  the  legal  profession  and  its  constituents  the 
citizenry.   That  may  be  true  in  some  areas  but  I  do  not  believe 
it  to  be  true  in  this  State.   Nor  do  I  agree  that  Watergate  has 
caused  South  Dakota  citizens  to  lose  confidence  in  their  lawyers. 
Politicians  as  such  have  been  besmirched  by  Watergate  in  this 
part  of  the  Country  but  I  do  not  believe  that  is  true  of  the 
legal  profession.   The  public  mind  here  has  readily  drawn  a 
distinction  between  the  lawyers  engaged  in  the  active  practice  of 
law  and  serving  the  people  and  fliose  persons  with  law  licenses  who 
are  engaged  in  political  and  governmental  activities .   I  think  we 
need  to  be  ever  vigilant  in  intensifying  the  instruction  and 
indoctrination  on  legal  ethics  that  we  give  both  to  students  and 
active  practioners.   In  South  Dakota  I  believe  that  both  our 
admissions  procedures  and  disciplinary  procedures  are  effective. 

I  am  proud  to  be  a  lawyer.   I  think  that  many  of  the  problems  you 
contemplate  have  been  greatly  minimized  in  the  last  few  years  with 
the  activities  of  the  lawyers  and  organized  Bar  Association  as 
well  as  government  funded  legal  services  programs.   The  large 
numbers  of  new  attorneys  who  are  leaving  Law  School  and  going  into 
private  and  public  practice  are  imbued  with  ideas  of  public  service 
Their  very  number  must  serve  to  make  legal  services  fully  available. 
Activities  of  Bar  Association  in  such  matters  as  Legal  Aid, 
Prepaid  Legal  Service  Programs  and  Lawyer  Referral  Services  are 
gaining  momentum.   Consider  the  sources  of  the  complaints  that 
come  before  your  Sub-Committee  and  extend  to  our  profession  the 
courtesy  of  looking  for  the  good  as  well  as  the  bad  as  you  continue 
in  your  efforts. 

I  hope  these  thoughts  will  be  of  some  help  to  you  and  your 
Sub-Committee  in  the  work  you  are  pursuing. 


Sincerely,  ^;;    .  _  ^ 

'Ross    H.    Oviatt 
President 


RHO  raj  s 
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October  30,  1973 


Sen.  John  V.  Tunney,  Chairman 
Subcommittee  on  Representation 
of  Citizen  Interests 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.  C.  20510 

Dear  Senator  Tunney: 

I  appreciate  your  October  11  letter  concerning 
the  ability  of  individuals  or  groups  to  obtain 
adequate  legal  representation  in  the  settlement  of 
their  grievances. 

While  I  am  replying  as  President  of  the 
Tennessee  Bar  Association,  I  cannot  in  fact  represent 
to  you  that  I  am  acting  pursuant  to  the  authority  of 
the  Board  of  Governors  of  that  Association  in  writing 
this  letter  nor  that  the  views  expressed  herein 
represent  the  views  of  either  a  majority  of  the  Associat- 
ion members  or  the  governing  body.   It  is  my  opinion, 
however,  that  the  views  which  I  express  do  represent  the 
concensus  of  a  majority  of  the  membership. 

For  some  time,  we  have  recognized  that  the 
indigent  citizen  through  either  the  voluntary  efforts  of 
the  Bar  or  through  various  welfare  programs  have  been 
afforded  some  substantial  legal  representation.   In  like 
manner,  representation  to  the  affluent  has  never  been  a 
problem  in  the  opinion  of  most  lawyers.   It  is  the  group 
in  between  who  have  the  problem  of  either  not  knowing  a 
lawyer,  not  knowing  the  services  which  a  lawyer  renders, 
not  knowing  the  method  which  a  lawyer  employs  in  charging 
for  his  services  that  have  been  deprived  of  represent- 
ation.  Further  than  that,  we  recognize  that  this  is 
especially  true  in  the  field  of  small  claims,  primarily 
consumer  complaints.   Our  immediate  reaction  has  been  that 
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some  form  of  prepaid  legal  insurance  or  group  insurance 
is  going  to  be  necessary  in  order  to  meet  this  growing 
need  and,  accordingly,  some  months  ago  I  constituted  the 
committee  of  the  Tennessee  Bar  Association  known  as  the 
"Committee  on  Economics  of  Law  Practice"  as  a  task  force 
to  present  to  the  Board  a  plan  of  group  legal  services 
of  the  open  panel  type  either  to  be  implemented  by  the 
Bar  Association  alone  or  in  conjunction  with  a  commercial 
insurance  company.   We  have  examined  and  are  considering 
both  the  Philadelphia  Plan  and  the  Shreveport  Plan  and 
in  like  manner  have  looked  to  the  California  Plan.   As  to 
what  result  will  finally  be  reached,  I  cannot  at  this 
moment  prophesy . 

I  do  feel  that  this  is  a  matter  which  should  be 
handled  by  the  Bar  Associations  and  not  by  some  national 
corporation  formed  by  the  Congress  of  the  United  States. 
Our  Association  will  be  pleased  to  be  kept  informed  as 
to  the  results  of  your  hearings  and  investigation  and 
any  proposals  of  a  concrete  nature  to  be  made  ^^af^~your 
Siobcommittee  to  the  Congress. 

Very  t 


Harla 


HD:mn 

cc:   Sen.  Howard  H.  Baker,  Jr. 
Sen.  William  E.  Brock  III 


1647 


UTAH  STATE  BAR 

OFFICE  OF  THE  PRESIDENT 
2651  WASHINGTON  BOULEVARD 
OGDEN,  UTAH     84401 

November  13,    1973 


LaVar  E.  SUrk 

26S1  WuhinctoD  Boulevard 
Oxden.    Uuh     M40I 
Prr«id«OI 

JoMph  Novak 

520  Cooliaenul  Bank  Bldg. 
S»Il  L^kt  City.  Uuh  MIDI 
PmidcDI-clKt 

Dean  W.  Sheffield 

203    Kearoi    Buildiog 

Salt  Like  CitT,  Uuk    84101 

Executive  Secretary 


Honorable  John  V.  Tunney,  Chairman 

Sub-Committee  on  Representation  of  Citizens  Interests 

Committee  of  the  Judiciary 

Washington,  D.C.   20510 

Dear  Senator  Tunney: 

You  have  asked  that  we  respond  to  Che  various  topics  to  be  the  subject 
of  investigation  by  your  sub-committee. 

We  are  pleased  to  submit  the  following  responses: 

Consumer  access  to  attorneys  and  minimum  fee  schedules 

While  there  may  be  abuses  stemming  from  the  use  of  fee  schedules, 
such  as  that  delineated  by  you  stemming  apparently  from  a  Virginia 
experience,  on  balance  we  are  of  the  view  that  a  fee  schedule  generally 
is  beneficial  to  the  public,  as  well  as  to  the  bar,  and  to  individual 
attorneys . 

Wisely  used,  fee  schedules  tend  to  eliminate  excessive  charging  for 
services,  and  tend  to  establish  standard  fees  for  similar  services 
upon  which  the  public  can  rely.   Absence  of  any  schedule,  leaves  members 
of  the  public  with  no  frame  of  reference  to  know  whether  the  fee  charged 
is  in  line  with  the  service  rendered,  or  whether  It  represents  an 
excessive  fee. 

We  submit  that  the  average  potential  client  is  neither  so  sophisticated 
nor  so  persistent  as  was  Mr.  Goldfarb  in  the  Virginia  case.   The  average 
client  who  does  not  use  legal  services  regularly  will  contact  one 
lawyer,  perhaps  two,  and  having  received  a  fee  quote  will  either  undertake 
the  service  or  not,  depending  upon  the  relative  value  to  him  the  service 
represents,  as  against  the  fee  quoted.   It  will  be  a  rare  thing  that 
the  fee  will  be  established  by  greater  interplay  than  this. 

Fees  quoted  in  such  circumstances  may  be  fees  justifiable  by 
the  station  of  the  attorneys  in  the  economic  scale,  without 
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reference  to  what  an  "average"  or  "minimum"  fee  ought  to  be,  or  with- 
out reference  to  what  his  brethren  might  charge  for  a  like  service. 
We  think  invariably  in  such  circumstances,  the  fee  quoted  would 
be  higher  than  the  fee  that  would  have  been  quoted  had  a  fee  schedule 
been  in  existence. 

In  Utah  we  have  never  had  a  minimum  fee  schedule  in  this  state.  We  have 
in  the  past  had  an  advisory  schedule  which  helped  attorneys  to  ascertain 
an  approximation  for  fee  charges.   However,  prior  to  the  Virginia 
case,  acting  upon  appropriate  legal  advice,  we  discontinued  even  this 
device. 

We  now  have  placed  the  public  and  attorneys  at  a  disadvantage  when 
dealing  with  each  other,  in  that  neither  has  a  frame  of  reference 
from  which  to  begin.   The  lawyer,  not  knowing  what  he  should  charge, 
but  being  interested  in  increasing  his  position  in  the  economic 
sphere,  is  likely  to  quote  his  services  on  an  appreciated  scale,  where- 
as the  potential  client,  without  a  basis  for  estimating  the  value  of 
the  service  to  be  rendered,  must  accept  the  fee  quote  or  look  else- 
where for  the  service,  but  is  equally  at  sea  when  receiving  subsequent 
fee  quotes.   Suppose,  for  example,  a  variation  of  50%  in  the  quotes. 
The  question  then  becomes  one  of  discerning  whether  in  fact  the  lesser 
quote  is  really  an  adequate  service  -  a  Judgment  the  prospective 
client  lacks  the  sophistication  to  ascertain. 

We  are  of  the  opinion  that  fee  schedules  tend  to  standardize  fees 
at  a  relatively  lower  scale  than  is  the  case  in  the  absence  of  fee 
schedules.   To  this  extent  it  is  a  disservice  to  the  public  to  abolish 
them. 

In  a  sense,  the  advantage  forseen  in  their  abolition  is  the  same  ques- 
tionable advantage  manifest  in  the  Truth  in  Lending  Legislation 
resulting  in  the  abolition  of  the  doctrine  of  usury  and  the  virtual 
elimination  of  maximum  interest  rates.   Presumably  the  philosophy 
of  this  legislation  was  that  the  consumer  public  would  be  educated 
as  to  the  interest  and  carrying  charges  and  would  go  into  transactions 
with  their  eyes  open.   Unfortunately,  the  economy  dictates  the  purchas- 
ing power  of  individuals,  and  the  result  is  an  excessive  over-all 
increase  in  service  charges  and  interest  which  the  consumer  public 
knows  about,  but  is  powerless  to  do  anything  about  since  they  must 
purchase  on  time  transactions.   No  negotiating  position  exists  for 
the  average  consumer. 

We  feel  that  lack  of  sophistication  may  reap  the  same  general  result 
in  legal  fees,  since  only  knowledgeable  people  will  obtain  sufficient 
fee  quotes,  and  these  are  the  people  who  have  already  established 
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working  relations  with  lawyers,  and  do  not  need  fee  quotes  from 
several  attorneys. 

The  abolition  of  fee  schedules  is  a  deterent  to  meeting  the  increased 
needs  of  the  public  for  legal  services,  rather  than  making  such  services 
more  freely  available. 

Parenthetically,  we  question  whether  the  individual  lawyers  in  the 
Virginia  case  were  entirely  correctly  quoted  in  that  case  relative  to 
it  being  unethical  to  charge  less  than  the  minimum  fee.  We  are 
aware  of  the  ABA  opinion  which,  before  abrogated,  in  effect  said  that 
habitual  charging  of  a  fee  less  than  the  minimum  might  be  considered 
as  advertising  and  hence  unethical.   If  the  nineteen  lawyers  queried 
actually  were  quoted  correctly,  then  it  would  appear  that  they  were 
either  unaware  of  the  ABA  opinion,  or  else  elected  to  ignore  it, 
since  clearly  they  could  have,  in  a  proper  case,  ignored  the  fee  schedule. 

Government  regulation  and  subsidy  of  legal  fees 

Any  comment  on  this  phase  of  the  investigation  must  necessarily  first 
be  prefaced  with  a  consideration  of  the  philosophy  behind  the  regula- 
tions and  subsidies. 

If  you  believe  that  there  should  be  an  independent  forum  for  the 
resolution  of  disputes,  whether  it  be  an  administrative  forum  or 
a  court,  and  if  you  believe  that  the  aggrieved  party  should  be  en- 
titled to  professional  services  in  pursuing  his  claim,  then  one  can 
scarcely  justify  the  veterans  benefits  review  at  $10.00  as  a  flat  rate. 

It  was  impossible  for  an  attorney  to  profitably  represent  veterans 
at  the  time  of  the  institution  of  the  $10.00  fee,  and  this  situation 
has  never  varied.   The  philosophy  behind  this  procedure  must  necessarily 
have  been  a  paternalistic  philosophy,  which  said,  in  effect,  that  the 
government  would  take  care  of  the  needs  of  these  persons  with  little 
skilled  outside  help. 

In  other  areas,  involving  substantial  rights,  such  as  the  Black  Lung 
Benefits  Act,  and  where  a  fee  commensurate  with  the  services  rendered 
is  available,  persons  do  obtain  substantial  professional  services 
in  the  protection  and  preservation  of  their  rights.   We  are  unable 
to  rationalize  this  as  an  indirect  subsidy  as  stated  in  the  memorandum. 
If  the  private  business  sector  must  be  called  upon  to  respond  by 
insurance,  or  its  own  subsidization,  to  insure  adequate  representation 
of  suffering  persons,  this  charge  should  either  be  passed  on  to  the 
private  business  or  industry  sector,  or  should  properly  be  absorbed 
by  the  injured  party  in  need  of  the  skilled  services. 
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Criminal  cases  fall  into  an  entirely  separate  category  as  we  view 
them. 

Adjudications  make  it  abundantly  clear  that  those  charged  with  crimes 
are  entitled  to  legal  services,  and  that  those  who  are  indigents  have 
the  right  to  look  to  the  government  for  that  defense  service,  in  point 
of  payment . 

We  take  this  to  mean  that  all  taxpayers  have  an  obligation  to  assist 
financially  in  making  these  services  available.   This  does  no  violence 
to  any  concept  of  the  obligation  of  a  free  society,  which  society 
also  demands  the  prosecution  of  those  charged  with  offenses. 

In  some  instances,  a  Defender  Program  is  the  better  solution.   In 
others,  the  appointment  system  of  private  attorneys  may  be  the  best 
solution.   Leaving  the  decision  in  the  hands  of  the  local  Federal  District 
Courts  is  a  salutary  solution,  since  presumably  those  courts  should  have 
a  feel  for  the  need  that  exists. 

It  would  appear,  however,  that  courts  might  consult  more  closely  with 
State  and  Local  Bar  Associations  to  aid  in  determination  of  such  matters. 

Reasonable  attorney  fee  awards 

Undoubtedly  it  is  true  that  in  many  instances  the  high  cost  of  attorneys 
fees  cloud  the  recovery  of  the  individvial.  We  applaud  those  instances 
where  legislation  has  shifted  the  burden  of  attorney  fees  to  the  losing 
party  where  there  has  been  intentional  infliction  of  harm  or  where 
an  important  public  interest  is  involved,  as  in  the  civil  rights  and 
environmental  areas. 

To  the  same  extent,  we  applaud  those  instances  and  areas  where  the 
courts  are  entitled  to  review  potential  attorney  fee  awards  to  determine 
their  reasonableness  in  other  areas  where  litigation  is  involved  before 
the  Federal  Courts. 

In  summary,  it  appears  that  as  to  the  lawyer  using  public,  those  finan- 
cially secure  are  able  to  obtain  counsel  with  no  difficulty.   Those 
who  are  in  the  disadvantaged  area  are  increasingly  able  to  obtain 
counsel,  basically  by  subsidized  programs,  either  in  the  public  or 
private  sector,  although  by  no  means  is  the  current  representation 
adequate  either  in  point  of  volume  of  existing  services  nor  geograph- 
ically in  point  of  total  numbers  of  people  served. 

However,  effort  is  bent  in  this  direction,  and  presumably  either  with 
the  staff  attorney  approach  or  the  judicare  approach,  these  services 
will  ultimately  approximate  need. 
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The  large  reservoir  of  people,  however,  who  scramble  for  legal  rep- 
resentation are  the  same  persons  who  purchase  televisions  on  time, 
who  buy  their  autos  on  time,  who  meet  all  of  their  existing  economic 
needs  on  time,  including  medical  and  dental  services. 

The  critical  need  is  to  place  legal  services  within  the  range  of  these 
persons.   Partially,  at  least,  this  is  an  education  process,  and 
one  which  Bar  Associations  should  lead  out  in,  as  well  as  other 
agences. 

Lawyer  Referral  Services  should  be  expanded  and  advertised  in  such 
a  way  as  to  let  people  in  this  category  know  of  the  availability  of 
legal  services  at  reasonable  rates,  in  fact,  in  many  instances  at  less 
than  reasonable  rates,  designed  to  provide  services  as  a  public  service. 

Prepaid  Legal  Service  Plans  are  also  a  partial  potential  answer  as 
are  bank  financed  legal  service  plans.   Ingenuity  is  probably  the 
major  factor  in  the  development  of  legal  service  delivery  plans,  and 
probably  provides  the  answer  to  the  burgeoning  lawyer  population  also, 
at  least  until  the  law  of  supply  and  demand  brings  the  lawyer  popula- 
tion supply  into  reasonable  focus. 

We  believe  that  legislation  such  as  S.2288  which  has  the  effect  of 
allowing  non- lawyers,  and  in  many  instances  largely  untrained  real 
estate  personnel,  to  handle  substantial  legal  procedures  is  damaging 
to  the  public  generally,  and  constitutes  an  obstruction  to  the  very 
thing  your  sub-committee  is  discussing,  that  of  providing  access  to 
legal  services. 

Parenthetically,  we  should  note  that  an  excessive  lawyer  over-population, 
without  the  expansion  of  the  client  service  area,  will  result  in  dis- 
ciplinary problems  of  an  expanding  nature,  to  the  disadvantage  of 
everyone,  the  public,  the  bar  and  the  lawyers  individually. 

The  work  of  your  sub-committee  is  highly  desirable  in  the  main,  and 
timely. 

We  tender  you  our  support  in  any  areas  of  inquiry  tending  to  provide 
the  best  coalescence  of  assistance  to  the  public  in  providing  legal 
services,  reserving  judgment,  however,  in  those  areas  where  we  deem 
the  interest  of  the  public  to  be  little  served  by  particular  legisla- 
tion or  governmental  activity. 

Very  truly  yours. 


LaVar  E.  Stark 
President 

LES:cs 
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October  16,  1973 


Honorable  John  V .  Tunney 

United  States  Senate 

Member ,  Committee  on  the  Judiciary 

Chairman,  Sub- Committee  on  Representation  of  Citizen  Interests 

Washington,  D.C.    10510 

Dear  Senator  Tunney: 

I  am  pleased  to  respond  to  your  letter  of  October  11  in  which  you  have 
solicited  my  comments  as  President  of  the  Washington  State  Bar  Association 
on  the  subject  of  the  Sub- Committee's  inquiry.    Your  enclosed  "Remarks" 
provided  a  most  helpful  statement  of  perspective . 

The  Washington  State  Bar  Association  consists  of  approximately  5,500  active 
members  serving  a  population  of  approximately  3,500,000.    Our  projections, 
supported  by  the  actuality  of  increased  membership  in  the  last  two  years  and 
the  actuality  of  vastly  increased  law  school  enrollment  in  the  State  of 
Washington,  show  that  the  rate  of  growth  of  lawyer  population  in  this  state 
is  explosive.    We  anticipate  that  our  Bar  will  have  8,000  active  members  by 
January  1,  1978  and  12,000  members  by  January  1,  1983.    Population  growth 
in  this  state  will  be  insignificant  compared  to  the  growth  in  number  of 
attorneys.    The  ratio  of  attorneys  to  general  population  on  January  1,  1972 
was  approximately  1  to  750.    It  is  now  approximately  1  to  630.    By  January  1, 
1978,  the  ratio  will  be  approximately  1  to  450  and  by  January  1,  1983,  ap- 
proximately 1  to  325. 

The  Bar  of  the  State  of  Washington,  in  recognition  of  the  lawyer's  profes- 
sional responsibilities  to  the  public  and  in  anticipation  of  the  rapidly  in- 
creasing supply  of  lawyers  ,  has  in  recent  years  been  actively  engaged  in 
formulating  and  implementing  programs  which  facilitate  the  delivery  of 
legal  services  to  the  consumer. 
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As  respects  the  delivery  of  legal  services  to  the  indigent ,  every  urban  area 
of  the  State  of  Washington  has  a  funded  and  fully  structured  legal  aid  program 
involving  full  time  salaried  lawyers.    These  projects  have  had  the  full  sup- 
port of  the  Bar  of  the  State  of  Washington  and  of  the  appropriate  local  Bar 
associations .    The  large  and  active  legal  aid  project  in  Seattle  is  an 
exemplary  project  which  has  attracted  nationwide  attention  and  it  has  been 
emulated  in  the  other  urban  areas  of  the  State  of  Washington  and  has  extended 
into  a  number  of  non-urban  areas .    The  Bar  of  the  State  of  Washington  has 
actively  encouraged  state- wide  legal  aid  on  a  fully  funded  and  structured 
basis  utilizing  the  services  of  full  time  salaried  lawyers.  In  those  low  popula- 
tion areas  in  which  it  has  been  impossible  to  obtain  funding,  legal  aid  is 
made  available  on  the  basis  of  volunteered  part  time  work  performed  by  attorneys  , 
almost  always  at  an  office  to  which  the  attorney  goes  for  the  purpose  of  receiving 
the  clients .    The  only  limitation  on  the  enlargement  of  the  existing  fully  structured 
legal  aid  programs  and  the  extension  of  similar  programs  into  smaller  areas 
to  replace  the  completely  voluntary  services  of  local  members  of  the  Bar 
is  the  lack  of  funding.    I  would  like  to  emphasize  that  additional  funding 
by  Congress  for  the  delivery  of  legal  services  to  the  indigent  will  be  promptly 
followed  in  the  State  of  Washington  by  further  expansion  of  legal  services 
programs  which  involve  salaried  attorneys  working  on  a  full  time  basis. 

The  Bar  of  the  State  of  Washington  has  actively  pursued  the  creation  of  public 
defender  offices .    The  concept  of  public  defenders  who  are  salaried  at  levels 
commensurate  with  salaries  paid  prosecuting  attorneys  is  well  entrenched  in 
the  State  of  Washington  and  is  being  implemented  on  an  expanding  basis .    In 
some  small  counties  with  very  light  criminal  dockets ,  comparable  services 
are  provided  by  court  appointment  on  a  case  to  case  basis.    Establishment  of 
the  public  defender  system  is  not  controversial,  and  the  lack  of  public 
defender  systems  in  the  low  population  counties  is  the  consequence  of  light  case 
loads  rather  than  philosophical  objection. 

As  the  direction  of  the  delivery  of  legal  services  to  indigents  became  better 
defined,  our  Bar  in  recent  years  has  given  particular  attention  to  the  prob- 
lems of  delivery  of  legal  services  to  persons  of  moderate  or  middle  income. 

It  would  be  a  tragic  mistake  if  the  thrust  of  your  inquiry  were  directed  to 
what  is  presumed  to  be  excessive  charges  made  by  lawyers  in  general.    It 
shoiild  be  recognized  that  the  average  level  of  lawyer  income,  and  particiilarly 
the  level  of  lawyer  income  of  those  lawyers  who  are  in  fact  serving  individual 
clients ,  is  by  no  means  excessive .    The  cost  of  maintaining  a  law  office , 
whether  it  houses  an  individual  practice  or  a  small  or  large  partnership  , 
has  increased  in  common  with  the  cost  of  everything  else .    Salaries  paid  to 
employees  ,  the  cost  of  equipment  and  supplies  and  the  cost  of  maintaining 
libraries  have  all  risen  steeply  in  recent  years . 
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Particularly  in  those  offices  in  which  the  lawyers  provide  services  for  an 
appreciable  number  of  middle  income  clients ,  there  has  been  a  constant 
effort  to  hold  down  and ,  if  possible ,  reduce  the  cost  of  services  by  increased 
use  of  para-professionals  ,  sophisticated  equipment,  and  programmed  material, 
all  of  which  are  designed  to  increase  efficiency .    As  this  necessary  type  of 
development  increases ,  the  proportion  of  overhead  cost  involved  in  the 
delivery  of  services  by  the  lawyer  increases ,  and  the  portion  of  the  fee  which 
inures  to  the  net  income  of  the  lawyer  decreases .    The  development  of  this 
mode  of  delivering  legal  services  to  middle  income  clients  is  rapidly  accelerat- 
ing and  represents  a  positive  approach  to  the  problem ,  especially  as  it  per- 
tains to  such  legal  matters  as  estate  planning,  probate,  real  property  trans- 
actions and  office  advice  and  counseling.    Coupled  with  this  development  is 
increased  specialization,  not  in  esoteric  fields  of  law ,  but  in  the  delivery  of 
types  of  services  commonly  needed  by  the  middle  income  client. 

There  is  a  problem  area  in  which  the  techniques  referred  to  above 
cannot  significantly  improve  the  existing  situation .    It  is  not  economically 
feasible  for  attorneys  to  handle  many  types  of  litigation  which  involve 
relatively  small  amounts  of  money . 

There  are ,  however ,  at  least  three  recent  developments  in  this  state  which 
favorably  afi'ect  the  resolution  of  small  dollar  amount  litigation .    First  is  an 
increase  in  the  jurisdiction  of  small  claims  courts  in  which  the  parties  resolve 
their  differences  without  representation  to  $300.    An  increase  in  that  limit  is 
obviously  a  further  possibility.    Second  is  the  provision  for  treble  damages 
and  award  of  attorney  fees  in  consumer  fraud  cases.    Third  is  a  provision 
for  award  of  attorney  fees  to  the  prevailing  party  in  certain  cases  in  which 
the  amount  in  dispute  is  less  than  $1,000. 

The  greatest  assurance  of  delivery  of  legal  services  to  the  middle  income  public 
at  a  cost  well  within  means  lies  in  the  development  of  plans  for  prepaid  group 
legal  services.    Amendment  of  the  Internal  Revenue  Code  would  greatly 
facilitate  the  ability  to  market  plans  for  prepaid  legal  services .    I  cannot 
over-emphasize  the  importance  of  such  plans  to  the  subject  matter  of  your 
inquiry . 

We  recognize  the  problem  of  obtaining  redress  for  the  individual  citizen  who 
suffers  an  institutional  wrong  and  we  encourage  the  assessment  of  the  cost 
of  his  redress  as  an  item  of  damages ,  at  least  where  a  governmental  agency 
is  involved. 

Our  Bar,  in  common  with  all  others,  has  many  skilled  lawyers  who  specialize 
in  personal  injury  litigation,  and  it  has  many  fine  lawyers  who  ably  represent 
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corporate  and  other  business  interests .    The  demand  for  that  type  of  pro- 
fessional service  is  not  sufficient  to  absorb  the  vast  numbers  of  new  practi- 
tioners entering  the  practice  of  law .    It  is  therefore  inevitable  that  a  sub- 
stantially increased  number  of  highly  competent  lawyers  will  be  developing 
the  skills  and  the  efficient  techniques  needed  to  provide  middle  income  legal 
services  at  costs  as  low  as  the  inexorable  economics  of  practicing  law  will 
reasonably  permit.    It  is  also  inevitable  that  there  will  be  a  rapidly  in- 
creasing distribution  of  lawyers  into  neighborhood  offices  and  small 
communities . 

It  should  be  noted  that  minimum  fee  schedules  have  been  abandoned  in  this 
state ,  both  formally  and  in  practice  .    In  addition ,  the  Bar  of  the  State  of 
Washington  and  several  local  bar  associations  have  implemented  lawyer  referral 
services  to  facilitate  access  to  lawyers  by  members  of  the  middle  income 
public  with  particular  emphasis  on  matching  the  client's  problem  to  the  lawyer's 
skill. 

I  firmly  believe  that  the  legal  profession ,  at  least  in  those  western  states 
with  which  I  am  familiar,  has  in  recent  years  established  the  proper  founda- 
tion for  a  significant  improvement  and  increase  in  the  delivery  of  legal 
services  to  the  lower  and  middle  income  public.    Congressional  efforts  to 
belabor  or  chastise  the  profession  seem  to  me  to  be  clearly  unwarranted, 
as  well  as  untimely ,  and  I  am  gratified  to  note  that  your  concerns  are  not 
directed  toward  that  approach,  but  rather  to  a  determination  of  what  can 
be  done,  and  what  is  being  done,  of  a  constructive  nature.    I  would  strongly 
recommend  to  the  Sub- Committee  the  following: 

1)  Congressional  action  to  amend  the  Internal  Revenue  Code  so  as 
to  eliminate  any  taxable  consequence  to  an  employee  arising  from  either  the 
employer's  contribution  to  a  prepaid  group  legal  plan  or  the  receipt  of 
legal  services  therefrom. 

2)  Congressional  action  to  provide  further  funding  for  legal 
services  to  the  indigent; 

3)  Further  Congressional  action  to  encourage  expansion  of  public 
defender  programs ; 

4)  Public  recognition  by  the  Sub-Committee  of  the  effect  of  the 
increase  in  lawyer  supply  on  the  middle  income  public's  need  for  legal 
services,  and  the  desirability  of  prepaid  group  legal  services  as  a  means 
of  fulfilling  that  need; 

5)  Increased  attention  to  the  award  of  attorney's  fees  to  success- 
ful litigants  in  actions  brought  to  redress  institutional  wrongs . 

Very  truly  yours , 


Cleary^.  Cone 


Fl/4-571 
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The  Honorable  John  V,  Tunney 

Chairmaji 

Subconunittee  on  Representation  of  Citizen  Interests 

Conunittee  on  the  Judiciary 

Washington,  D.C.    20510 

Dear  Senator  Tunney: 

Your  letter  of  October  11,  1973,  together  with  the  copy  of 
your  remarks  to  the  Subcommittee  on  Representation  of  Citizen 
Interests,  has  been  read  and  studied,  and  I  wish  I  had  the 
knowledge  and  insight  to  offer  some  solid  solutions  to  the 
problems  you  raise.   I  have  no  official  position  statement  I 
can  give  you  as  the  official  position  of  the  Wyoming  State 
Bar,  but  csui  tell  you  that  we  are  aware  of  the  problems  auid 
are  doing  some  plauining,  2ind  making  some  progress. 

First,  let  me  say  that  apparently  our  problem  is  not  nearly 
as  acute  as  the  picture  which  you  draw,  probably  becuase  we 
are  a  rural  area,  and  because  of  the  personal  contact  by 
lawyers  with  the  public  in  general,  and  the  responsibility  the 
individual  lawyers  have  taken  in  accepting  representation  of 
people  who  have  a  valid  legal  problem  without  redress  of  their 
grievances  or  injustices,   I  can  state  personally,  after  thirty- 
three  years  of  being  a  member  of  the  Wyoming  State  Bar,  and 
having  practiced  in  a  small  town  for  the  past  twenty-five  years, 
that  the  sB«all-town  lawyers  have  accepted  this  responsibility, 
and  I  believe,  have  done  a  creditable  job  to  this  time, 
although  the  picture  is  changing  as  we  grow  and  the  problems  of 
living  become  more  complex,  the  demands  for  legal  services 
grow  faster  than  the  number  of  lawyers  with  time  available  to 
perform  their  pro  bono  publico  work  and  meet  their  increased 
costs  of  operating  a  law  office  and  meeting  their  own  economic 
demands.   We  have  two  County  Bars  in  Wyoming  in  our  two  most 
populous  centers  (which,  of  course,  are  small  towns  on  the 
national  basis)  at  Casper  and  Cheyenne,  which  have  very  good 
prograons  for  taking  care  of  needs  of  those  who  cannot  afford 
to  pay  for  legal  counsel.   Because  of  the  above,  it  is  my 
opinion  that  in  Wyoming,  we  do  not  have  the  results  mentioned 
in  your  remarks  of  having  any  notable  erosion  of  constitutional 
or  other  rights;  imbalance  in  the  legislative  forums;  or  loss 
of  faith  in  our  governmental  processes. 

The  Wyoming  State  Bar  has,  for  the  past  few  years,  had  a 
committee  on  prepaid  legal  services,  headed  by  a  past  president 
of  our  Bar,  Mr.  Ross  D.  Copenhaver,  P.O.  Box  839,  Powell, 
Wyoming  82435,  which  is  financially  supported  by  the  State 
Bar,  and  is  actually  working  on  a  program.   We  have  had  pro- 
grams and  reports  at  our  State  Bar  meetings,  and  are  attempting 
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to  meet  the  problems  of  our  state  in  this  regard,  in  what  I 
believe  to  be  a  responsible  and  adequate  manner.   In  saying 
this,  I  realize  that  what  may  be  adequate  for  Wyoming  would 
probably  not  be  adequate  for  California  or  some  of  the  other 
more  populous  states,   I  am,  however,  of  the  opinion  that  in 
Wyoming,  we  should  have  different  solutions  because  our  pro- 
blems are  different ,  and  that  it  should  be  taken  care  of  on  the 
local  rather  than  a  national  basis.   I  would,  therefore,  be 
dubious  of  the  advisability  of  Federal  legislation. 

As  to  your  suggestion  that  Federal  subsidies  might  be  necessary, 
I  cam  only  comment  that  this  would,  of  course,  carry  with  it 
the  necessary  legislative  controls,  such  as  the  standards 
established  for  the  O.E.O,  program,  and  I  have  only  a  slight 
familiarity  with  one  such  prograon,  being  the  Legal  Services 
for  Laramie  County,  Inc,  at  Cheyenne,   In  that  project,  I 
understand  that  the  Federal  subsidy  in  1973  amounted  to 
approximately  80  per  cent  of  the  total  budget,  and  that  the 
consultant/contributive  share  from  the  local  Bar  was  approxi- 
mately 20  per  cent  of  a  total  budget  of  about  $60,000.00, 

I  note  an  interest  by  the  recent  graduates  from  our  Law 
School  at  the  University  of  Wyoming  in  pro  bono  type  of  prograons, 
I  am  also  a  member  of  the  Board  of  Law  Examiners,  ajid  have  been 
for  six  years.   We  have  an  established  practice  of  interviewing 
each  applicant  for  admission  to  the  Wyoming  Bar  briefly  after 
they  have  taiken  the  examination.   I  recognize  the  merit  in  your 
statement  that  the  younger  lawyers  are  more  interested  in 
devoting  some  time  to  pro  bono  publico  activities,  and  some 
are  looking  forward  to  full-time  employment  in  O.E.O,  type  of 
prograims.   However,  they  also  are  looking  forward  to  the  time 
when  not  only  all  the  people  who  are  in  need  of  representation 
can  receive  the  saone,  but  that  their  earnings  will  also  increase 
so  as  to  afford  them  a  better  living. 

We  have  not  been  unmindful  of  the  changing  times,  and  are  con- 
stantly reminded  through  the  American  Bar  Association  that  we 
must  exercise  an  expainded  role  in  public  interest  law.   The 
President  of  the  American  Bar  Association,  Mr.  Chesterfield 
Smith,  and  the  President-Elect ,  Mr.  James  D.  Fellers,  are  both 
very  conscious  of  the  problems  being  considered  by  your  sub- 
committee, and   are  encouraging  dialogue  in  their  various  meetings 
throughout  the  country.   I  believe  they  will  furnish  the  necessary 
leadership,  to  co-ordinate  the  efforts  of  the  various  State 
Bar  organizations  to  come  up  with  some  good  recommendations  for 
your  committee,  which  we  hope  will  lead  to  solutions  for  the 
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problems  of  all  those  in  need  of  legal  assistance  to  obtain 
the  same,  and  still  meet  the  economic  needs  of  the  lawyers 
furnishing  these  services. 

Very  truly  yours, 


/»? 


Thomas  Morgan 
TM:plh 
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LES    J.  HARTLEY 

ATTORNEY  AT  lAW 

1901  AVENUE  OF  THE  STARS 

SUITE   1400 

lOS  ANGELES,  CAllfORNIA  90067 

I2I3I  553-1600 


November  2,  1973 


Senator  John  Tunney 
New  Senate 
Office  Building 
Washington,  D.C.  20510 

Dear  Senator  Tunney: 

Re:   Senate  Judiciary  Subcommittee  in  the  Representation 
of  Citizen  Interest 

This  is  in  response  to  your  letter  of  10/23/73.   Candidly,  it 
is  my  opinion  that  the  subcommittee  investigation  should  have 
been  initiated  twenty  years  ago,  because  many  of  our  current 
economical  and  social  problems  stem  directly  or  indirectly 
from  the  inability  of  an  individual  or  a  group  to  obtain 
adequate  legal  representation.   While  I  do  not  believe  that 
the  practice  of  law  should  be  socialized,  I  sincerely  feel 
that  a  multitude  of  reforms  are  long  overdue.   For  example: 

1.  Ethical  strictures  on  the  use  of  credit  cards  should 
be  abolished  or  substantially  reduced  so  that  the  average 
person  with  median  income  can  secure  legal  services  and  pay 
for  the  same  out  of  future  earnings . 

2.  The  current  movement  to  facilitate  group  legal  in- 
surance programs  should  be  encouraged  with  appropriate  tax 
incentives,  not  only  in  the  area  of  prepaid  plans  but  also 

in  the  area  of  indemnity  (insured)  plans.   Prepaid   plans  be- 
cause of  their  very  nature  ought  to  be  subject  to  the  same 
fiduciary  safeguards  that  have  been  proposed  in  connection  with 
current  pension  reforms.   More  fundamentally,  as  a  matter  of 
practical  economics,  group  legal  plans  will  only  become  a  ser- 
ious subject  of  collective  bargaining  when  national  health 
care  legislation  is  enacted  because  at  the  present  time, 
maintance  of  benefits  for  private  medical  plans  as  an  over- 
riding priority  claim  over  the  dollars  available  in  the  fringe 
benefit  "pie". 
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3.  Federally  funded  legal  service  offices  (OEO)  while 
doing  a  fine  job,  have  unfortunately  ignored  the  resources 
available  in  the  private  bar,  and  should  be  given  reasonable 
guidelines  to  promote  a  greater  degree  of  cooperation  with 
legal  reference  services  so  that  cases  with  "fee  potential" 
can  be  referred  more  effectively  to  the  private  bar. 

4.  Because  of  the  aggregation  doctrine  of  Snyder  v. 
Harris,  394  US  332,  many  federal  district  courts  have  declined 
to  exercise  jurisdiction  in  class  actions  that  ought  to  be 
maintained  on  an  national  level.   Due  to  unsettled  state  law, 
many  class  actions  that  are  metitorious  that  would  have  a 
beneficial  effect  on  litigation  on  a  national  level,  are 
reduced  in  scope  to  state  wide  classes  only.   As  a  conse- 
quence of  Snyder  v.  Harris,  one  side  effect  of  a  successful 
litigated  state  wide  class  action  is  unjust  enrichment  to 

the  Defendant  in  the  other  49  states. 

5.  As  you  know,  the  medical  profession,  through  a  com- 
bination of  private  insurers  and  governmentally  funded  plans, 
have  been  able  to  do  a  far  better  job  in  proving  health 
service  to  the  general  public  in  the  last  25  years  than  has 
the  legal  profession.   Reflecting  back,  it  occurs  to  me 

that  medical  associations,  in  part  because  of  a  "fear"  of 
social-ized  medicine,  were  able  to  put  the  medical  profession 
on  a  profitable  and  paying  basis;  notwithstanding  the  infor- 
nation  you  may  receive  from  various  bar  associations  respecting 
bar  association  sponsored  group  legal  service  plans,  the 
realities  for  a  variety  of  reasons  lead  me  to  conclude  that 
such  programs  have,  at  best,  a  remote  chance  of  ever  being 
successfully  implemented. 

Apart  from  having  the  privilege  of  currently  serving  as 
president  of  the  Century  City  Bar  Association,  my  own  thinking 
has  been  significantly  effected  by  the  fact  that  I  also  have 
the  privilege  of  organizing  a  group  legal  section  and  a  class 
action  section  in  Century  City  and  have  acquired  a  substan- 
tial amount  of  information  and  have  participated  in  a  variety 
of  programs  in  this  field,  some  of  which  have  been  less  frus- 
trating than  others  and  have  come  to  believe  that  local,  re- 
gional and  statewide  efforts  are  inadequate  to  bring  about 
the  kind  of  reforms  which  I  believe  is  required.   Conse- 
quently, I  would  welcome  the  opportunity  to  further  discuss 
the  same  with  you  or  the  staff  of  the  su  committee  either 
before,  or  after  November   6,  1973  and  strongly  suggest  that 
the  subcommittee  extend  the  11/6/73  closing  date  because, 
quite  frankly,  if  I  had  not  had  two  trials  continued  I  would 
have  not  had  the  time  to  respond  to  your  letter  of  October  23, 
1973. 
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In  these  times  of  national  crisis,  in  which  the  legal  pro- 
fession and  our  system  of  justice  have  become  a  matter  of 
national  concern,  I  sincerely  feel  that  you  have  the  unique 
opportunity  through  the  Judiciary  Succommittee  to  accomplish 
a  mission  of  historical  consequences,  not  only  for  the  pro- 
fession but  for  the  country  as  well.   If  you  sincerely  wish  to 
effectively  open  the  doors  of  our  nation's  courts  to  the  vast 
majority  of  our  citizens,  I  respectfully  suggest  that  the 
doors  of  the  subcommittee  not  be  closed  after  so  short  a  time. 

Sincerely  yours. 


^(-.J    Jl_MLi.t/:c. 


Les  J.-  Hartley 
President  of  the  Century 
City  Bar  Association 
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Mario  E.  de  Solenni 

ATTORNEY     AT     LAW 

329  G   STREET         P  O     BOX    399 

CRESCENT   CITY,   CALIFORNIA  95S31 

TELEPHONE    464-6181 

November  2,  1973 


The  Honorable  John  V.  Tunney 
U.S.  Senator  from  California 
Chairman,  Senate  Judiciary  Sub 
Committe  on  the  Representation 
of  Citizen  Interest 
Senate  Office  Building 
Washington,  D.C. 

Dear  Senator  Tunney: 

In  response  to  your  letter  of  October  23,  1973  and  your  attached 
opening  remarks,  please  permit  me  to  make  the  following  comments 
on  behalf  of  myself  and  the  Del  Norte  County  Bar  Association. 
Possibly  our  comments  will  be  of  some  benefit  because  Del  Norte 
County  is,  as  you  no  doubt  are  aware,  a  rural  county,  historically 
depressed,  and  geographically  isolated. 

1.   Your  opening  comments  gives  one  the  impression  that  you 
have  little  understanding  of  the  economics  of  law  practice.  Having 
kept  fairly  close  records  of  services  rendered  over  several  years 
(the  principal  factor  in  determining  my  billing  is  the  amount  of 
time  rendered  except  in  contingent  or  statutoraly  set  matters)  has 
made  it  clear  to  me  that  out  of  an  eight  or  nine  hour  day  a  lawyer 
is  indeed  fortunate  who  can  manage  to  squeeze  five  hours  of  time 
directly  chargeable  to  one  specific  client  or  another.  The  experi- 
ence of  practitioners  in  this  area  with  whom  the  matter  has  been 
discussed  indicates  twenty-five  hours  of  chargeable  time  is  the 
maximum  that  can  be  squeezed  out  of  a  five-day  week  while  twenty 
hours  is  a  far  more  realistic,  though  somewhat  optimistic,  average. 
I  think  you  will  agree  that  a  lawyer  ought  to  be  entitled  to  comp- 
ensation of  somewhere  in  the  neighborhood  of  Twenty  Thousand  Dol- 
lars per  year  before  taxes,  retirement  plans,  hospitalization,  and 
the  like.   That  is  only  slightly  more  than  a  reasonably  skilled 
tradesman  such  as  a  plumber  or  carpenter  earns  for  his  forty-hour 
work  week.   Assuming  our  average  of  twenty  billable  hours  a  week 
with  a  little  vacation  time  it  does  not  take  too  long  to  ascertain 
that  the  Twenty  Thousand  Dollar  annual  figure  is  worth  the  gross 
profit  of  Twenty  Dollars  per  billable  hour.   Based  on  my  own  exper- 
ience, rent,  utilities,  employee  taxes,  wages,  books,  travel,  and 
education  expense  (somewhat  more  expensive  here  because  of  the  nec- 
essity of  traveling  to  San  Francisco  or  Sacramento  for  most  Contin- 
uing Education  of  the  Bar  courses)  create  an  hourly  overhead  of  be- 
tween Twenty  and  Twenty- five  Dollars.   This  experience  is  likewise 
borne  out  by  the  analysis  of  other  members  of  the  Bar  in  Del  Norte 
County  and  also  in  Humboldt  County.   Depending  on  what  one  includes 
in  an  overhead  figure,  the  dollar  amount  varies  from  twenty  to  thirty 
dollars.   Therefore,  to  live  frugally,  the  lawyer  must  produce  for 
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each  billable  hour  a  gross  income  of  about  forty-five  dollars  to 
provide  a  modest  existence  for  himself  and  his  family  and  some 
retirement  benefits.   These  figures  of  course  do  not  reflect  infla- 
tionary factors  which  have  been  created  by  virtue  of  the  financial 
policies  of  the  present  administration,  but  I  suspect  that  to  pro- 
duce a  standard  of  living  equivalent  to  that  enjoyed,  say,  in  1972 
during  1974  I  will  probably  have  to  produce  the  gross  income  of 
closer  to  fifty  to  sixty  dollars  per  hour.   Frankly,  given  the 
economic  circumstances  of  this  county  I  do  not  know  how  I  can  do  it. 

2.  We  at  the  present  time  lack  a  legal  aid  service  but  are 
in  the  process  of  forming  one  to  handle  certain  specific  areas  where 
problems  most  commonly  arise.   My  own  experience  indicates  that  the 
vast  majority  of  local  legal  aid  type  problems  can  usually  be  resol- 
ved in  the  course  of  a  fifteen  or  twenty  minute  conference  for  which 
we  intend  to  charge  a  nominal  fee  if  the  parties  can  afford  it,  or 
no  charge  if  they  cannot.   But  I  can  assure  you  that  some  of  the 
people  who  scream  most  about  Two  Hundred  and  Fifty  or  Three  Hundred 
Dollars  plus  costs  for  a  Dissolution  of  Marriage,  including  the 
Property  Settlement  Agreement,  and  the  like,  think  nothing  of  spend- 
ing that  much  every  month  or  more  for  an  expensive  automobile  and  a 
recreational  vehicle.   Both  of  mine  are  paid  for  and  six  and  twelve 
years  old  respectively,  so  their  complaints  tend  to  fall  on  deaf  ears. 

3.  Clearly,  some  realignment  of  our  credit  economy  is  in  order. 
Many  people  plainly  are  spending  too  much  money,  especially  interest, 
for  things  they  cannot  afford  and  foregoing  the  things  they  need,  in- 
cluding legal  services  even  when  the  latter  are  priced  reasonably. 

4.  (My  own  viewpoint)   Regrettably  I  do  not  necessarily  agree 
with  you  that  the  solution  to  Watergate  and  legal  services  to  the 
poor  lies  in  a  reformation  of  the  economics  of  the  legal  profession. 
The  problem  is  a  moral  one.   Ultimately  the  problem  is  a  product  of 
our  very  secularist  and  somewhat  Calvinist  way  of  life.   We  have  no 
God  but  the  dollar  and  material  well  being  is  the  greatest  of  all 
virtues.   But  it  is  only  when  we  will  realign  ourselves  logically  and 
morally,  recognize  that  there  is  an  Authority  higher  than  and  outside 
of  the  United  States  Government  and  the  United  States  Supreme  Court, 
and  get  the  legal  profession  to  recognize  that  its  practitioners  have 
a  responsibility  to  see  that  justice  is  done  which  is  at  least  equal 
to  whatever  their  responsibility  is  to  their  clients'  position,  with 
whatever  consequent  erosion  of  the  advocate  system  such  a  recognition 
would  have,  that  our  problem  will  be  resolved. 

For  further  suggestions  on  how  this  might  be  accomplished,  I  might 
suggest  you  contact  Brent  Bozell,  a  sort  of  black  sheep  Catholic  radi- 
cal relative  of  the  Buckley  clan,  who  I  am  sure  can  give  you  more 
eloquently  phrased  thinking  than  I  on  this  particular  subject. 

Very  truly  yours , 

DEL  NORTE  COUNTY  BAR  ASSOCIATION 

MARIO  E.  de  SOLENNI/  President 
MEdeS/kc 
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Honorable  John  V.  Tunney 
United  States  Senate 
Conutiittee  on  the  Judiciary 
Subcommittee  on  Representation 

of  Citizen  Interests 
Washington  D.  C.  20510 

Dear  Senator  Tunney: 

On  behalf  of  the  Los  Angeles  County  Bar  Association, 
I  would  like  to  take  this  opportunity  to  provide  informa- 
tion for  your  official  subcommittee  record  on  a  special 
program  of  our  association  which  relates  directly  to  legal 
representation  of  the  average  citizen.   The  Lawyer  Referral 
Service,  through  the  office  of  the  bar  association  and 
in  accordance  with  its  rules*,  made  approximately  5,000 
referrals  during  the  year  1972.   By  simply  changing  the 
procedures  this  year  to  allow  interested  persons  to  contact 
the  ser>'lce  by  telephone,  rather  than  in  writing  or  in 
person,  the  number  of  referrals  has  almost  tripled.   On  an 
annualized  basis  it  is  now  projected  that  about  17,000 
referrals  will  be  made  this  year.   It  should  be  explained 
that  although  a  person  interested  in  the  services  may  now 
contact  it  through  the  association  by  telephone,  the  names 
of  the  lawyers  to  whom  the  interested  person  is  referred 
are  mailed  directly  to  the  calling  party  and  not  given  out 
over  the  telephone. 

Unfortunately,  there  does  not  exist  within  the  associa- 
tion or  the  service  any  procedure  by  which  the  results  of 
referrals  can  be  or  are  compiled.   Of  the  many  thousands  of 
referrals  made,  we  just  simply  do  not  know  how  many  result 
in  lawyer  contact,  satisfactory  or  otherwise. 


*  A  complete  copy  of  the  service  Rules,  attorneys'  registra- 
tion form,  and  public  information  pamphlets  are  attached. 
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It  is  significant  to  note  that  there  is  currently  under 
consideration  a  change  to  the  rules  of  the  service  which 
would  amend  Rule  3  to  include  a  second  panel  as  follows: 

A  second  panel  (salmon  cards)  to  be  used  exclusively 
for  references  in  response  to  inquiries  from  lay- 
applicants  of  modest  means ,  and  more  particularly 
lay-applicants  whose  total  monthly  gross  income 
including  welfare.  Social  Security,  Veterans  Adminis- 
tration and  other  similar  benefits)  does  not  exceed 
the  sum  of  $400.00  per  month  (averaged  on  an  annual 
basis)  or,  in  the  case  of  a  lay-applicant  dependent 
upon  another  for  support  or  with  dependents,  the  sum 
of  $400.00  per  month  plus  $100.00  per  month  for  each 
dependent  in  the  family  unit,  the  family  unit  to 
include  spouse,  children  or  other  dependent  persons 
and  the  combined  income  of  all  persons  in  such  family 
unit  being  taken  into  account  to  determine  if  such 
test  has  been  met. 

There  are  currently  under  consideration  other  rule 
changes  which  will,  I  feel  confident,  enlarge  the  services 
provided  thus  benefiting  a  greater  number  of  citizens. 

On  another  subject,  I  would  like  to  add,  on  behalf  of 
the  association  which  will  soon  be  approaching  its  centennial 
year  (captioned  above) ,that  it  does  not  have  and  has  never 
had  minimum  fee  schedules  nor  has  it  ever  encouraged  their 
use. 

Thank  you  for  allowing  us  the  opportunity  to  present 
this  brief  report  to  you  and  your  subcommittee. 


ruly  yours , 


iristian  E.  Markey, 
President  Elect 


CEM:rn 
Enclosures 
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WHAT  TO  DO 

WHEN 

YOU  NEED 

A 

LAWYER 


LOS  ANGELES  COUNTY  BAR 
ASSOCIATION 

606  South  Olive  Street,  Suite  1212 

Los  Angeles,  California  90014 

624-8571 

Referral  Hours:  9  a.m.  —  4:30  p.m. 


. . .  there  comes  a  need 


To  everyone  there  comes  sooner  or  later, 
the  need  for  sound  legal  advice;  but  many 
persons  have  no  family  lawyer  and  do  not 
know  an  attorney.  To  meet  this  need  and  to 
make  available  to  every  person  in  the  com- 
munity the  services  of  competent,  experi- 
enced lawyers,  the  Los  Angeles  County  Bar 
Association  has  established  The  Lawyers 
Referral  Service. 

What  is  The  Lawyers  Referral  Service? 
Simply  this  ...  It  is  a  panel  of  experienced 
lawyers,  all  members  in  good  standing  of 
the  Bar  Association,  who  are  available  to 
assist  people  who  need  a  lawyer. 

How  does  The  Lawyers  Referral  Service 
operate? 

Here  are  several  questions  and  answers 
which  explain  the  operation  of  the  Service. 

Q.  //  /  have  a  legal  problem  but  do  not  have  or 
know  a  lawyer,  what  do  I  do? 

A.  Call  in  person  or  write  a  letter  to  the  Bar  Asso- 
ciation office.  Suite  1212,  606  South  Olive 
Street,  Los  Angeles,  California  90014.  Do  not 
telephone. 

Q.  What  happens  when  I  come  to  the  Association 
Office? 

A.  You  will  be  privately  interviewed  by  a  qualified 
staff  member  of  the  Bar  Association  to  deter- 
mine the  nature  of  your  problem. 

O.    Does  he  or  she  then  give  me  legal  advice? 

A.  No.  You  will  be  given  the  names  of  three  law- 
yers from  the  panel  who  have  had  experience 
with  your  particular  kind  of  problem. 

Q.    When  do  I  see  the  lawyer? 

A.  You  must  make  your  own  appointment  with 
one  of  the  attorneys. 
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Q.  What  happens  if  I  write  a  letter  to  the  Bar  As- 
sociation office? 

A.  A  staff  member  will  review  your  letter  and  you 
will  be  sent  by  return  mail  the  names  of  three 
lawyers  from  the  panel  who  have  experience 
with  your  particular  kind  of  problem. 

Q.    Is  there  a  fee  for  this  referral? 

A.  No.  This  is  a  service  given  by  the  Los  Angeles 
County  Bar  Association. 

O.    Suppose  I  cannot  afford  even  the  consultation 

fee? 

A.  There  are  offices  operated  by  the  Legal  Aid 
Foundation  and  the  Office  of  Economic  Oppor- 
tunity (OEO)  for  those  people  who  cannot 
afford  to  pay  for  legal  services.  We  suggest  you 
check  your  telephone  directory  for  the  nearest 
office. 

Q.  Is  there  a  fee  for  the  interview  in  the  lawyer's 
office? 

A.    Yes,  a  $1 5.00  consultation  fee. 

Q.    What  do  I  get  for  this  consultation  fee? 
A.    A  half  hour  of  consultation  and  advice. 

Q.  What  if  my  problem  cannot  be  solved  at  the  first 
conference? 

A.  Your  lawyer  will  then  decide  whether  he  can 
take  your  case.  If  he  cannot  he  will  tell  you  so 
and  advise  you  what  to  do  next;  on  the  other 
hand,  if  he  thinks  he  can  help  you,  he  will  tell 
you  how. 

Q.  Suppose  he  takes  my  case  or  thinks  he  can  help 
me,  what  then? 

A.  You  should  employ  him  to  represent  you  as 
your  lawyer.  You  and  he  should  then  agree  on 
what  he  is  to  do  and  how  he  is  to  be  paid. 

Q.  Does  The  Lawyers  Referral  Service  supervise 
the  lawyer  or  his  work  after  he  has  taken  my 
case; 

A.  No.  After  you  and  your  lawyer  have  begun 
working  together  on  your  problem,  the  Service 
does  not  attempt  to  supervise  the  lawyer.  You 
should  give  to  your  lawyer  your  complete  and 
wholehearted  cooperation;  and  you  may  expect 
his  in  return. 


Q.    //  the  lawyer  takes  my  case,  what  about  his  fee? 

A.  That  is  to  be  arranged  betweeii  you  and  your 
lawyer. 

Q.    How  does  a  lawyer  set  a  fee? 

A.  Ordinarily  a  lawyer  cannot  tell  you  in  advance 
what  his  fee  will  be  because  he  does  not  know 
how  much  work  he  will  have  to  do  to  solve  your 
problem.  A  fee  is  usually  based  on  the  following 
factors:  the  time  and  work  he  puts  in,  the  diffi- 
culties involved  in  working  with  your  problem, 
the  amount  of  money  involved,  and  the  good  re- 
sulting from  his  work. 

Q.  What  can  I  do  to  help  the  lawyer  at  the  first  con- 
sultation? 

A.  You  should  bring  with  you  all  your  papers 
about  your  problem.  Your  lawyer  will  need 
them. 

Q.    In  what  ways  can  a  lawyer  help  me? 

A.  A  lawyer  can  be  a  wise  and  trusted  counsellor 
who  can  always  provide  you  with  sound  and 
competent  advice  on  any  problems  which  are 
legal  in  nature.  For  instance,  some  of  the  things 
he  can  do  are  listed  below : 

He  can  wisely  handle  matrimonial  and  family 
problems. 

He  can  give  you  advice  on  the  handling  of  the 
estates  and  belongings  of  deceased  members  of 
your  family. 

He  can  sue  to  recover  damages  for  personal  in- 
juries to  yourself  or  members  of  your  family. 

He  can  handle  real  estate  transactions  and  ad- 
vise you  about  them. 

He  can  help  you  with  problems  involving  land- 
lords and  tenants. 

He  can  be  helpful  in  all  kinds  of  business  prob- 
lems. 

He  can  assist  in  forming  partnerships  and  cor~ 
porations. 

He  can  help  you  if  you  are  accused  of  the  com- 
mission of  crime. 

He  can  draw  your  will. 

He  can  handle  problems  involving  the  payment 
or  return  of  your  taxes. 
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//  you  have  any  other  questions  about 

the  operation  of  the  Service, 

see 

LOS  ANGELES  COUNTY  BAR 
ASSOCLVTIQN 

606  South  OUve  Street,  Suite  1212 

Los  Angeles,  CalifOrnU  90014 

624-8571 

Referral  Hours:  9  a.m.  —  4:30  p.m. 


The  Lawyer  Referral  Service 

is  operated  as 

a  Public  Service 

by 

LOS  ANGELES  COUNTY  BAR 
ASSOCIATION 

,  „....  .*.ii. .:      606  South  OUve  Street,  Suite  1212       ' 
Los  Angeles,  Californta  90014 
624-8571 
Referral  Hours:  9  a.m.  —  4:30  p.m. 
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How  MUCH 


DO 


ATTORNEYS 


CHARGE? 


PUBLISHED  AS  A  PUBLIC  SERVICE  BY 

LOS  ANGELES  COUNTY 
BAR  ASSOCIATION 

606So.OtiveSt.,CA900t4   '    624-8571 


Copyright  Los  Angeles  County  Bar  Association 


DISCUSS  FEES  AT  THE  FIRST  VISIT.  Almost 
everyone  prefers  to  know  what  a  service  will  cost. 
Personsvisiting  an  attorney  are  no  exception. When 
you  visit  an  attorney  for  the  first  time,  ask  about 
the  fee.  Your  lawyer  will  want  you  to  be  satisfied 
both  with  his  service  and  the  charge.  The  attorney 
knows  that  if  good  service  is  given  and  the  charge 
is  fair,  you  will  be  back  and  you  will  send  your 
friends  and  acquaintances.  That  is  the  way  a  lawyer 
maintains  and  increases  his  practice. 

Don't  hesitate  to  discuss  the  fee  or  your  ability 
to  pay.  Not  only  is  it  completely  proper,  but  your 
attorney  will  appreciate  it. 

OFTEN  A  LAWYER  CANNOT  SET  AN  EXACT 
CHARGE  IN  ADVANCE.  Frequently  attorneys 
cannot  estimate  their  fees  for  no  one  will  know 
how  much  work  will  be  involved  or  what  the  results 
will  be  until  the  matter  is  completed.  In  such  cases 
thej'  may  only  be  able  to  tell  you  the  approxiinate 
fees  that  will  be  charged.  Again, your  ■attorney  will 
be  happy  to  discuss  the  matter  with  you. 

WHEN  DO  YOU  HAVE  TO  PAY?  The  time  for 
payment  of  legal  fees  depends  on  the  type  of  legal 
service  rendered.  In  many  cases  your  attorney  will 
expect  a  fair  down  payment  (called  a  "retainer") 
to  cover  the  initial  work.  In  other  matters,  you 
will  be  bOled  monthly,  or  at  the  completion  of 
the  service. 

If  you  are  not  sure  you  will  be  able  to  pay 
promptly,  talk  it  over  with  your  attorney.  You 
will  be  able  to  reach  an  arrangement  that  is  fair. ' 

MANY  FACTORS  AFFECT  FEES.  Because  it  is 
impossible  to  list  all  of  the  types  of  problems  that 
are  brought  to  lawyers'  offices  and  because  lawyers, 
like  doctors  and  dentists,  do  not  all  charge  the 
same  amount  for  their  advice  and  service,  no  one 
can  draw  a  list  of  standard  fees. 

The  best  that  can  be  done  is  to  discuss  some 
factors  that  most  attorneys  take  into  account  in 
setting  their  fees: 
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(1)  The  amount  of  time  spent  on  a  matter  is 
always  important.  Of  course,  different  attorneys 
value  their  time  at  different  rates  because  of 
the  difference  in  their  expereince,  speciahzed 
knowledge  or  skill.  This  is  not  to  say  that  there 
is  no  degree  of  uniformity.  Most  lawyers  know 
what  others  with  similar  ability  and  experience 
charge  and  endeavor  to  keep  their  fees  in  line. 
Remember  that  lawyers  know  it  is  important  that 
you  be  satisified. 

(2)  Ability,  experience  and  reputation  are 
important.  Good  law  school  training,  combined 
with  legal  experience  constitute  a  lawyer's  legal 
education.  An  experienced  lawyer  may  be  espe- 
cially well  trained  to  handle  your  problem.  If  he  is 
an  unusually  able  lawyer  of  proven  ability  or  a 
specialist,  he  may  charge  more  than  someone  not 
so  well  known  because  his  services  are  in 
great  demand. 

(3)  The  importance,  complexity  and  serious- 
ness of  the  matter  are  considerations.  Drawing  a 
simple  apartment  lease  Is  an  altogether  different 
problem  from  that  of  drawing  a  99-year  lease  on 
extremely  valuable  commercial  property,  for 
example. 

(4)  The  results  that  are  achieved  are  also 
usually  a  factor  in  determining  a  fair  fee.  Often, 
as  in  most  accident  cases,  this  may  be  the  most 
important  single  factor.  On  the  other  hand,  attor- 
neys cannot  guarantee  results  in  contested  matters 
and  (unless  they  have  agreed  to  a  fee  based  solely 
on  the  result)  they  will  expect  to  be  paid  regardless 
of  the  outcome . 

(5)  An  attorney  must  consider  his  business 
expenses.  Aside  from  the  fact  that  a  legal  education 
is  extremely  expensive -usually  requiring  seven 
full  years  of  training-most  attorneys  have  many 
thousands  of  dollars  invested  in  books  and  their 
ofTice.  In  addition,  legal  secretaries  and  other 


employees  are  highly  paid.  As  much  as  35%  to 
50%  of  a  fee  may  go  to  defray  office  and  other 
business  expense. 

SEEK  PREVENTIVE  LEGAL  ADVICE.  An  hour 
of  prevention  is  almost  always  worth  days  or 
weeks  of  litigation.  For  example,  very  few  people 
know  the  rules  for  drawing  a  will.  If  you  attempt 
to  draw  your  own  will  and  do  it  imperfectly,  your 
heirs  may  spend  thousands  of  dollars  trying  to 
correct  your  errors.  If  you  buy  a  printed  form 
lease  or  form  contract  for  10^  and  litigation 
develops  because  that  form  was  not  prepared 
exactly  for  your  situation,  the  cost  of  settling  or 
htigating  the  dispute  may  be  high. 

Do  you  know  the  difference  between  joint 
tenancy  and  community  property  as  it  affects 
your  home  or  other  real  estate?  Very  few  people 
do.  Do  you  understand  the  importance  of  record- 
ing a  homestead  and  exactly  what  it  means?  Have 
you  given  any  thought  to  how  much  your  widow 
or  husband  will  have  to  pay  in  death  taxes  in  the 
event  of  your  death?  These  are  a  few  of  many 
fields  in  which  a  preventive  visit  to  an  attorney 
may  save  you  money.  In  fact,  there  is  no  area  of 
the  law  where  prevention  is  not  much  less 
expensive  than  "cure." 


LET'S  BE  SPECIFIC.  Accidents:  In  accident  cases, 
attorneys  who  represent  the  injured  usually  agree 
to  a  contingent  fee.  This  means  that  whether  the 
lawyer  gets  paid  for  his  services  or  not  and,  if  so, 
how  much,  depends  upon  the  amount  collected. 
Usually,  the  percentage  the  attorney  is  paid  ranges 
between  25%  and  50%,  depending  upon  many 
factors,  such  as  the  possibility  that  the  suit 
might  be  lost  altogether  or  will  involve  a  lengthy 
trial  with  only  a  small,  if  any,  judgment  likely. 
Fees  are  not  set  by  the  court  except  in  special 
cases  (such  as  a  suit  by  a  minor).  Fees  should, 
therefore,  always  be  discussed  and  agreed  upon 
in  advance. 
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Probating  your  Estate:  If  you  die  and  leave  any 
real  property  or  any  personal  property  in  excess 
of  $1,000.00,  your  estate  will  have  to  be 
"probated."  The  basic  fee  the  attorney  for  your 
estate  will  receive  is  set  by  law.  The  court  will 
award  him  additional  reasonable  sums  for  services 
such  as  sale  of  property ,  the  managing  of  a  business, 
the  filing  of  tax  returns  or  litigation  of  any  kind. 
For  example,  the  law  sets  the  following  fees  for 
ordinary  legal  services  in  connection  with  the 
probate  of  an  estate: 


Size  of  Estate 

Fee 

$     1,000 

$       70.00 

10,000 

430.00 

50.000 

1,630.00 

T50,000 

3,630.00 

>  Accidents  on  the  Job:  Persons  injured  while 
working  are  almost  always  covered  by  industrial 
accident  insurance.  If  it  becomes  necessary  to 
retain  an  attorney  to  have  the  matter  adjusted  or 
settled  by  the  State  Industrial  Accident  Com- 
mission, the  Commission  Referee  will  set  his  fee. 

Divorce:  Unfortunately,  divorces  have  become 
almost  as  frequent  as  marriages.  Lawyers  and  their 
clients  may  agree  upon  any  fee  arrangement.  How- 
ever, many  women  who  sue  for  divorce  because  of 
the  wrongful  conduct  of  their  husbands  have  no 
niorey  to  pay  their  attorney.  In  such  cases,  the 
husband  may  be  required  to  pay  the  wife's 
attorney.  The  judge  or  one  of  his  assistants  (called 
commissioners)  will  determine  the  amount  to  be 
paid  and, perhaps,  order  it  paid  in  specified  install- 
ments. Where  the  husband  has  a  high  earning 
capacity,  or  where  there  is  any  property  involved, 
or  if,  for  any  reason,  it  appears  that  an  unusual 
amount  of  legal  work  or  responsibility  is  involved, 
higher  fees  are  usually  awarded.  In  such  cases,  the 
husband  and  his  attorney  must,  of  course,  agree 
between  themselves  as  to  the  fee. 


A  LAWYER  REFERRAL  SERVICE  IS 
AVAILABLE.  Many  associations  of  lawyers  (called 
"Bar  Associations")  maintain  lists  of  their  members 
who,  as  a  public  service,  are  willing  to  consult  and 
advise  clients  at  a  special  rate  (for  the  first  confer- 
ence only)  set  by  the  Bar  Association.  Anyone  who 
inquires  will  be  advised  of  the  amount  of  the  fee 
for  the  first  conference  and  will  be  given  the  names 
of  three  attorneys  from  which  to  choose.  If 
additional  legal  service  is  needed,  the  fee  is  subject 
to  agreement  between  the  attorney  and  client  and 
again  should  be  discussed  in  advance. 

CONCLUSION:  Many  people  who  need  legal 
help  are  reluctant  to  see  an  attorney  because 
they  have  heard  that  legal  services  are  expensive. 
Actually  fees  are  small  in  comparison  with  the 
potential  benefits  to  be  gained  or  losses  to  be 
avoided  by  seeing  an  attorney.  Often  no  specific 
fee  can  be  fixed  in  advance  because  cases  are 
different;  they  require  different  amounts  of  time 
and  skills  and  they  involve  different  amounts  of 
property  or  money.  Your  attorney  will  be  pleased 
to  answer  your  questions  on  fees  at  any  time  and 
you  do  not  have  to  proceed  unless  you  think 
it  advisable. 


24-626   O  -  74  -  57 
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RULES 


FOR  THE 


LAWYER 
REFERRAL  SERVICE 


Los  Angeles  County 
Bar  Association 

606  So.  Olive  St.,  Suite  1212 
Los  Angeles,  Calif.  90014 


Adopted  by  Board  of  Trustees  February  4,  1970 
Amended  by  Board  of  Trustees  December  1, 1971 
Amended  by  Board  of  Trustees  January  26, 1972 


RULE  I 

PURPOSES: 

The  following  shall  be  the  primary  and  basic  purposes  of 
th«  Lawyer  Referral  Service  of  the  Los  Angeles  County 
Bar  Association: 

A.  To  serve  members  of  thepublic  in  the  following  manner 

1.  Toestatriish  procedt^es  whereby  a  prospective  client 
who  can  pay  a  reasonable  fee  may  obtain  compe- 
tent leg^  representation  and  advice; 

2.  To  prt3Lvide  a  means  whereby  any  member  of  the 
public  who  has  the  ability  to  pay  may  obtain  pro- 
fessional assistance  from  a  lawyer  qualified  in  a 
particular  field  or  aiea  of  the  law; 

3.  To  promote  and  insure  standards  of  practice 
ttirougfr  the  Service  commensurate  with  the  stan- 
darcts  of*  practice  in  ttw  community. 

B.  To  serve  members  of  ttw  legal  profession  by  making 
available  to  laiwyers  cortsulting  services  of  members  of 
the  profession  who  are  experienced  in  particular  fields 
and  are  Qualified  as  sucti  pursuant  to  the  Rules  govern- 
ing the  Lawyer  Referral  Service  of  the  Los  Angeles 
County  Bar  Association. 


RULE  II 

DEFINITION  CF  TERMS: 

For  cortvenience.  the  followring  terms  shall  be  used  from 
tima  to  time  in  ttfese   Rules  to  designate  the  following: 

A.  The  terrrt  "Association"  is  employed  herein  to  desig- 
nate the  Los  Angeles  County  Bar  Association; 

B.  The  term  "Applicant"  to  designate  each  lawyer  or 
layman  who  shall  apply  to  the  Association  for  refer- 
ence to  a  lawyer; 

C.  The  term  "Registrant"  to  designate  each  lawyer  who 
has  applied-for  registration  or  whose  name  is  registered 
for    reference   through   t»>e    Lavyyer    Referral    Service; 

D.  The  term  "Service"  to  designate  the  Lawyer  Referral 
Sarvica   of  the  Los  Ansetes  County   Bar  Association; 

E.  The  term  "Committee"  shall  be  used  to  designate  the 
Lawyer  Referral  Service  Commitiee  of  the  Los  Angeles 
County  Ba«  Association. 

RULE  III 

ADMINISTRATION  OF  SERVICES: 

A.  Registration  Fee:  Eacti  registrant  under  the  Service 
shall  pay  to  the  Association  an  annual  registration  fee 
of  $15.00.  The  first  annual  registration  fee  shall  accom- 
pany each  applicant's  "Registration  Form"  for  original 
registration  under  the  Service.  Each  year  thereafter,  so 
long  as  he  shall  continue  registered  under  the  Service, 
each  applicant  shall  pay,  on  or  before  the  anniversary 
date  of  his  original  registration,  the  annual  registration 
fee.  The  Association  may,  by  order  of  a  majority  of 
the  memtjers  of  its  Boarxl  of  Trustees,  refund  all  or  any 
pyt  of  any  registration  fee;  but  tfie  Association  shall 
never,  under  any  circumstances,  be  obligated  to  return 
or  refund  all  or  any  part  of  any  registration  fee. 

All  fees  received  by  ttte  Association  from  registrants 
under  the  Service  shall  be  placed  in  a  separate  Associa- 
tion fund  designated  as  the  "Lawyer  Referral  Service 
Fund."  Said  fund  shall  be  used  and  expended  for  the 
sole  purpose  of  maintaining,  operating  and  publicizing 
.  the  Lawyer  Referral  Service. 

B.  Panals:  There  shall  be  maintained  at  the  office  of  the 
Association  cardfiles  of  three  separate  panels  as  follows: 

1.    A  first  panel!  blue  cards)  to  be  used  exclusively  for 
references  in  response  to  inquiries  from  members  of 
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the  profession,  which  shall  contain  the  name  of 
each  lawyer  who  shall  register  as  experienced  In  a 
field  in  which  he  is  qualified  to  advise  other  lawyers 
who  lack  experience  in  such  field; 

2.  A  second  panel  (salmon  cards)  to  be  used  exclusively 
for  references  in  response  to  inquiries  from  those 
lay-applicants  of  small  means  who  must  have  a 
lawyer  willing  to  serve  them  for  a  relatively  small 
fee,  which  shall  contain  the  names  of  those  lawyers 

'  who   shall   register   as  being  willing  to  handle  rela 

tively  small  matters  including  those  involving  litiga- 
tion, wherein  the  total  fee  ii  estimatecj  to  be  as 
low  at  $76,00  either  by  reason  of  the  niture  of  the 
matters  themselves  or  by  reason  of  the  Inability 
of  the  chants  to  pay  larger  fees,  and  may  not  in 
elude  provision  for  a  cash  payment  for  the  Initial 
Interview  in  certain  situations  where  a  fee  could 
reasonably  be  expected  to  be  payable  by  the  other 
party  (as  In  divorce  actions)  or  payable  out  of  a 
fund  to  be  secured  or  protected  (as  in  probate 
matters)  or  where  a  contingency  fee  arrangement 
could  be  made  according  to  the  established  practices 
of  lawyers  In  this  community,  and  used  under  pro- 
visions of  written  agreement  approved  by  the  Board 
of  Trustees  with  outside  agencies,  e.g.,  Legal  Aid; 

3.  A  third  panel  (white  cards)  to  be  used  exclusively 
for  references  in  response  to  The  inquiries  of  all 
other  lay  applicants,  which  shall  contain  the  names 
of  all  lawyers  who  shall  register  for  lay  references 
pursuant  to  these  rules 

Each  panel  shall  be  classified  according  to  fields  of 
practice  represented,  and  sub-classified  according  to 
location  of  registrants'  offices  and  foreign  languages 
spoken  by  the  registrant,  as  disclosed  by  the  "Registra- 
tion Form"  filed  by  each  registrant. 

Any  registrant  so  desiring  shall  be  permitted  to  with- 
draw his  registration  from  the  Service,  or  from  any 
panel  thereof,  or  from  any  field  of  the  practice  classi- 
fied therein,  at  any  time  upon  five  days'  written 
notice  to  the  Association. 

A  roster  of  all  registrants  under  the  Service,  listed  in 
alphabetical  order,  shall  be  compiled  and  kept  at  the 
office  of  the  Association.  Opposite  the  name  of  each 
lawyer  in  such  roster  shall  appear  a  list  of  the  fields 
of  the  practice  under  which  he  is  registered. 

Subject  to  sub-paragraph  F  1  of  this  Rule  III,  the 
various  cards  comprising  the  three  panels  shall  be  com- 
piled from  the  information  given  on  executed  "Regis 
tration  Forms"  received  at  the  office  of  the  Association. 
Such  cards  shall  be  filed  in  the  appropriate  panel 
under  the  proper  field  of  the  practice,  in  the  same 
order  in  which  the  "Registration  Forms"  are  received. 

No  lawyer  shall  be  registered  in  any  panel  maintained 
by  the  Service  under  more  than  three  fields  of  the 
practice  of  the  law,  in  addition  to  registration  as  a  trier 
of  contested  cases  in  one  or  more  of  such  fields;  pro- 
vided, however,  that  nothing  herein  contained  shall 
prevent  any  lawyer  from  being  in  more  than  one  of  the 
three  reference  panels  described  in  this  Rule  111. 

C.  Activities  and  Responsibilities  of  the  Lawyer  Referral 

Service  Committee: 

1 .  The  Committee  shall  be  charged  with  the  duty  and 
responsibility  of  assisting  in  the  administration  of 
the  Service  and  consulting  with  and  advising  the 
Board  of  Trustees  of  the  Los  Angeles  County  Bar 
Association  regarding  any  and  all  matters  con 
cerned  with  or  regarding  the  Service; 

2.  The  Committee  shall  also  have  the  duty  and  re 
sponsibility  of  regularly  reviewing  these  Rules,  and 
subject  to  the  approval  of  the  Board  of  Trustees, 
making  such  revisions  and  additions  thereto  as  may 


from  time  to  time  be  necessary  or  proper  to  further 
effectuate  or  evidence  the  purpose  and  Intent  of 
these   Rules  and  the  Service. 

3.  During  the  period  of  his  service  a  member  of  the 
Committee  is  ineligible  to  serve  or  be  considered 
on  any  panel. 

D.  Applications  of  and  from  Members  of  the  Public: 

1.  Upon  written  or  oral  application  by  any  laymen 
to  the  offices  of  the  Association,  the  following 
procedure  will  be  used: 

a.  The  names  of  three  registrants  first  In  order 
under  the  field  of  practice  indicated  by  the 
applicant's  Inquiry,  together  with  their  respec- 
tive office  addresses  and  telephone  numbers, 
shall  be  given  to  such  applicant.  If  the  names 
of  fewer  than  three  lawyers  appear  registered 
under  the  particular  field  indicated,  then  the 
names  of  all  lawyers  registered  under  that  field 
shall  be  given  to  the  applicant; 

b.  Such  information  shall  be  given  In  writing 
upon  a  form  "Latter  of  Information"  to  be 
provided  by  the  Association.  A  copy  of  each 
"Letter  of  Information"  shall  be  kept  and  filed 
chronologically  In  the  office  of  the  Association; 

c.  The  panel  cards  of  the  registrants  whose  names 
appear  on  each  successive  "Letter  of  Informa- 
tion" shall  be  placed  forthwith  in  inverse  order 
to  the  rear  of  all  other  panel  cards  under  that 
particular  field  of  practice.  And  the  names  of 
the  registrants  whose  cards  are  next  in  order 
under  that  field  shall  be  furnished  to  the  next 
applicant  seeking  similar  service  — it  being  the 
Intention  to  rotate  In  succession  the  names  of 
registrants  under  each  field  of  practice,  so  that 
no  registrant's  name  shall  appear  a  second  lime 
at  the  head  of  the  names  listed  on  a  "Letter  of 
Information"  until  after  the  name  of  every 
other  registrant  under  that  particular  field  of 
practice  shalf  have  appeared  first  on  a  "Letter 
of  Information;" 

Whenever  an  applicant  shall  request  reference  to 
a  lawyer  maintaining  offices  in  a  specified 
neighborhood,  community,  town  or  city  within 
Los  Angeles  County,  the  names  of  registrants 
first  in  order  under  the  field  of  practice  indi- 
cated, who  maintain  offices  in  the  locality 
specified  by  the  applicant,  shall  be  given  as 
provided  in  sections  (a)  and  (b)  hereof;  and  the 
names  of  such  registrants  shall  be  rotated  in 
the  manner  provided  in  section  (c)  hereof. 

2.  Persons  seeking  legal  advice  who  are  referred  by 
the  office  of  the  Association  to  registrants  in  the 
Lawyer  Referral  Service  are  to  be  given  their  first 
conference  by  the  attorney  to  whom  such  person 
is  referred,  and  by  no  other  attorney.  If  the 
attorney  to  whom  reference  is  made  is  unable  to 
serve  said  client,  the  attorney  shall  advise  the  client 
to  choose  another  lawyer  from  the  list  furnished 
by  the  Association,  or  re  refer  such  person  to  the 
office  of  the  Association. 

E.  Applications    of    and   from   Lawyers   Re   Consulting 
Services: 

Upon  written  or  oral  application  by  any  member  of  the 
profession  to  the  office  of  the  Association,  there  shall 
be  made  available  to  such  applicant  the  names,  office 
addresses  and  telephone  numbers  of  five  registrants 
under  any  field  of  the  practice  in  which  the  applicant 
may  t>e  interested. 

Such  information  may  be  given  to  lawyer-applicants 
by  telephone,  provided  the  information  thus  given  be 
confirmed  in  writing  upon  a  form  "Letter  of  Informa 


1674 


tion  (for  Lawyers  only)"  to  b«  provided  by  the 
Attociation.  In  all  instancet  where  such  information  ii 
furnished  to  lawyer-applicants  by  telephone,  thfr  con 
firmation  "Letter  of  Information"  shall  be  mailed  to 
such  applicant  as  soon  as  possible  thereafter  and  in 
all  events  on  the  same  d.ay.  A  copy  of  each  "Letter  of 
Information  (for  Lawyeis  only)"  Issued  shall  be  kept 
and  filed  chronologically  in  the  office  of  the  Association. 

The  panel  cards  of  those  registered  under  any  particular 
field  of  practice  shall  be  rotated  in  succession  so  that 
no  registrant's  name  shall  appear  0  second  time  at  th0 
head  of  the  namei  liitad  on  a  "Lttter  of  Information 
(for  Lawyers  only)"  until  after  the  name  of  every 
other  registrant  under  that  particular  field  of  practice 
shall  have  appeared  first  on  a  "Letter  of  Information 
(for  Lawyers  only)." 

F.  MiftColUntoui  Adminlttntiv«andProctduril  Provistoni: 

1.  The  Association  rese'vet  the  right,  by  order  of  s 
majority  of  the  members  of  its  Board  of  Trustees, 
to  reject  any  application  for  registration,  or  to 
remove  the  name  of  my  registrant  from  any  panel 
at  any  time.  The  Executive  Director  of  the  Assoda 
tion  shall  promptly  notify  by  certified  mail  each 
registrant  whose  application  for  registration  shall 
be  rejected  or  whose  name  shall  b^  removed  from 
any  panel. 

2.  The  Association  reserves  the  right  to  decline  to, 
make  the  facilities  of  the  Service  available  to  any' 
person. 

3.  Each  registrant  shall  Keep  a  record  of  the  name  of 
each  client  referred  to  him  through  the  Service,  the 
approximate  date  of  the  reference,  the  general 
nature  of  the  matter  referred,  and  the  total  fee 
received,  and  shall  report  such  information  to  the 
Association  upon  written  request  therefor. 

4.  Each  registrant  shall  be  guided,  governed  and 
bound  by  the  Canons  of  Professional  Ethics  of  ine 
American  Bar  Association. 

5.  No  lawyer  shall  in  any  event  be  registered  under 
the  Service  unless  and  until  he  shall  warrant  thai 
he  is  a  member  in  good  standing  of  The  State  Bar 
of  California  and  the  Los  Angeles  County  Bar  Asso 
elation  engaged  in  active  practice  of  the  law  in  Los 
Angeles  County  and  shall  agree,  in  consideration  of 
the  Association's  maintenance  of  the  Referral  Ser 
vice  described  in  thes?  rules,  that  the  inlorn^aiion 
contained  in  the  "Registration  Form"  may  be 
furnished  to  both  professional  and  lay  applicants 
in  the  operation  of  the  Service  by  the  Association; 
that  his  name  may  be  classified  in  the  Service  as  the 
Board  of  Trustees  of  the  Association  shall  direct; 
that  his  name  may  b^  withdrawn  from  any  or  all 
classifications  of  the  Service  at  any  time,  m  the 
discretion  of  a  majority  of  the  members  of  the 
Board  of  Trustees,  provided  that  he  himself  shall 
be  permitted  to  withdraw  his  registration  from  any 
or  all  classifications  of  the  Service  at  any  time 
upon  five  (5)  days'  written  notice  to  the  Associa 
tion;  that  so  long  as  he  shall  continue  registered 
under  the  Service  he  will  pay  to  the  Association 
each  year,  on  or  before  the  anniversary  date  of  his 
original  registration,  the  annual  registration  fee; 
that  he  will  ab<de  by  all  rules  of  the  Service  which 
may  be  promulgated  by  the  Association;  and  that 
he  will  in  no  event  hold  or  claim  to  hold  the  Asso 
elation  or  any  officer,  trustee,  member  or  employee 
thereof  to  any  liability  whatever  in  connection  with 
the  operation  of  the  Service  or  the  use  of  informa 
tion  contained  in  the  "Registration  Form." 

6.  Each  registrant  shall  maintain  a  minimum  amount 
of  errors  and  omissions  insurance  in  the  amount  of 
$100,000    for    each  claim  and   $300,000  for  each 


occurrence  or  such  other  amounts  as  may  be  fixed 
and  determined  by  the  Committee,  or  show  equiva- 
lent financial  responsiDility  and  agree  to  indemnify 
and  hold  harmless  the  Los  Angeles  County  Bar 
Association,  the  CommitTeo  and  its  members,  and 
all  officers,  agents  and  employees  of  the  Associa- 
tion of  and  from  any  and  all  actions,  causes  of  action, 
liabilities,  claims,  demands  and  expenses,  including 
reasonable  attorney's  fees  which  may  arise  or  be  in- 
curred asa  result  or  by  reason  of  any  and  all  referrals 
of  clients  to  the  attorney  through  the  Service. 

7.  Each  registrant,  prior  to  being  registered  on  the 
Lawyers  Referral  panel,  shall  complete  an  applica- 
tion In  a  form  prepared  by  the  Association  as  the 
same  may  be  revised  and  amended  from  time  to 
time, 

RULE  IV 

LAWYER  REFERRAL  PANELS  FOR  THE  GENERAL 

PUBLIC: 

A.  Group  1: 

Adminittratlve  Law  (excluding  thote  categorle*  of  Ad- 
ministrative Law  specifically  set  forth  herein) 

Admiralty 

Aliens 

^      (a)   Immigration 

(bl  Naturalization 
Civil  Rights 
Condemnation  Proceedings 

Construction  Industry  La^v 

(a)  Contracts 

(b)  Collections  and  Mechanic's  Leins 

Copyrights  and  Related  Matters 

Corporation  and  Business  Law  • 

Debtor-Creditor  Relations 

(a)   Creditor's  and  Debtor's  Remedies 

lb)  Bankruptcy,  Receivership  and  Reorganlzatlont 

Domestic  Relations 

Entertainment  Law 

Government  Contracts 

International  Law 

Insurance  Law  (Othtr  than  Pertonij  Injury) 

Labor  Law    > 

(a)  Managamsnt 

(b)  Union 

(c)  Employee 

Landlord  and  Tanant 

Municipal  Law 

Natural  Resources  and  Putlle  Landi 
(a)  Gat  and  Oil 
lb)  Mining 
le)  Water  Rights 

(d)  Public  Lands 

Patent,  Trademarl(  and  Trade  Secrets  Law 
Psychiatric  Dapt.  of  Superior  Court 
Public  Utilltlai 

Real  Property  Law 

(a)  Purchase,  Sales  and  Financing 

(b)  Planning  and  Zoning 

Social  Security  and  Veterans'  Matters 
Taxation  (State  particular  field) 

Woric men's  Compensation 

(a)  Prosecution 

(b)  Defense 
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B.  Group  2: 

Adoptions 

Appellate  Practice 

Ami  Trust  and  Trade  Regulation 

Commercial  Litigation  (Excluding  matter*  Involving 
Personal  ln|urv.  Divorce.  Criminal  Law  and  Collec- 
tion Work) 

Criminal  Law  '• 

Personal  Injury  and  Property  Damage  Law 

(a)  Insurance  Contracts 

(b)  Prosecution 
Ic)   Defense 

Probate,  Conservatorship  and  Guardianship  Law 

Selective  Services  Cases 

Wills,  Trusts  and  Estate  Planning 

RULE  V 

QUALIFICATION  FOR  LAWYER  REFERRAL  PANELS 
FOR  THE  GENERAL  PUBLIC: 

In  order  to  qualify  for  memtiership  on  the  lawyer  referral 
panels  described  more  fully  in  Rule  IV  hereof,  each 
attorney  applicant  must  meet  the  following  minimum 
standards: 

A.  Group  1  panels: 

Each  lawyer,  in  order  to  become  a  member  of  the 
panel  set  forth  in  Group  1,  shall  have  completed 
either  5  matters  which  do  not  require  appearance 
before  a  judicial  or  quasi  Judicial  tribunal  or  shall  have 
completed  5  actions  before  a  judicial  or  quasi-judicial 
tribunal  as  the  case  may  be. 

B.  Group  2  panels: 

Adoptions— Completion  of  one  agency  and  one  private 
adoption. 

Appellate  Practice -Two  completed  appeals  In  each 
sub-category,    to   wit.    Federal   and   State. 

Anti-Trust  and  Trade  Regulation -Five  matters,  not 
necessarily   to  completion. 

Commercial  Litigation  (Excluding  matters  involving 
Personal  Injury,  Divorce,  Criminal  Law  and  Collec- 
tion Work) -Five  years  experience  In  the  field. 

Criminal  Liw-Flve  completed  matters  In  each  lub- 
catsgory,  which  completed  matters  must  Include, 
where  applicable,  at  least  one  jury  trial,  a  felony 
and  misdemeanor  defense,  and  a  drunk  driving  case. 

Perional  Injury  and  Property  Damapt  Law-Flvtmat 

teri,  Including  one  completed  lury  trial. 
Probate,  Conservatorship  and  Quardianthip  Law-One 

completed  guardianship  or  conservatorship  matter, 

and  two  completed  probates. 
Selaetlva  Service  Casei-Fivs  matter*,  ineludins  two 

trials. 
Wills,  Trusts  and  Estate  Planning-Flve  wills  or  estate 
plans  with  at  least  one  Trust,  either  inter  vivos  or 
testamentary. 

RULE  VI 
QUALIFICATION  FOR  LAWYER  REFERRAL  PANEL 
FOR  MEMBERS  OF  THE  BAR: 

Any  lawyer  desiring  to  register  as  a  person  experienced  in 
a  field  of  law  and  with  whom  other  lawyers  may  consult 
shall  only  be  eligible  to  apply  for  Inclusion  on  such  panel 
If  such  attorney  applicant  shall  have  practiced  not  less 
than  five  years  in  the  field  of  law  in  which  said  attorney 
desires  registration. 


RULE  VII 

ATTORNEYS' FEES: 

A.  Fees  to  be  Charged  Members  of  the  Public: 

1.  No  lawyer  shall  be  registered  in  the  panel  of  those 
lawyers  willing  to  serve  laymen  in  a  particular  field, 
unless  such  registrant  shall  agree  to  render  profes 
slonal  services  for  each  layman  referred  by  the  Ser- 
"vice  upon  the  following  fee  basis: 

a.  A  maximum  charge  of  $15.00.  payable  in  ad 
vance.  to  cover  a  first  conference  consuming 
not  more  than  one  half  hour; 

b.  A  maximum  charge  of  $25.00.  payable  in  ad- 
vance, to  cover  a  first  conference  consuming 
more  than  one  half  hour  but  not  in  excess  of 
one  hour; 

c.  A  maximum  charge  of  $25.00.  payable  in  ad- 
vance, for  preliminary  consideration  of  a  matter 
submitted  through  the  mail; 

d.  With  the  understanding  that  the  charges  above 
specified  cover  conference  and  advice  only,  and 
do  not  include  the  preparation  of  letters  or  any 
legal  papers; 

e.  With  the  further  understanding  that  all  com- 
pensation for  any  further  services  will  be  subject 
to  written  agreement  with  the  client; 

f.  With  the  further  understanding  that  in  all  such 
matters  wherein  compensation  is  contingent 
upon  a  recovery,  the  total  fees  will  in  no  event 
exceed    40%    of   the    total   gross   recovery;  and 

g.  With  the  further  understanding  that  if  any  dis- 
pute over  fees  should  arise  between  the  lawyer 
and  any  client  referred  by  the  Service,  and  the 
client  so  requests,  such  dispute  will  be  sub- 
mitted to  the  Arbitration  Committee  of  the 
Association  for  final  determination. 

2.  No  lawyer  shall  be  registered  in  the  panel  of  those 
lawyers  willing  to  serve  parsons  of  small  means 
(salmon  cards),  unless  such  registrant  shall  make. 
In  addition  to  the  agreements  provided  in  Rule 
Vll.  subpart  1  with  respect  to  fees,  the  further 
agreement  to  handle  marters  (Including  those  in- 
volving litigation)  referred  to  him  through  the 
Service,  wherein  the  total  fee  Is  estimated  to  be  as 
low  as  $75.00  either  by  reason  of  the  nature  of 
the  matters  themselves  or  by  reason  of  the  Inability 
of  the  clients  to  pay  larger  fees,  and  may  not  Include 
provision  for  a  cash  payment  for  the  initial  inter- 
view in  certain  situations  where  a  fee  could  reason- 
ably be  expected  to  be  payable  by  the  other  party 
(as  In  divorce  actions)  or  payable  out  of  a  fund  to 
be  secured  or  protected  las  In  probata  matters)  or 
where  a  contingency  fee  arrangement  could  be 
made  according  to  the  estimated  practices  of  law- 
yers In  this  community. 

B.  Fail  to  be  Charged  Memberi  of  the  Profesilon: 

there  shall  be  no  fees  fixed  by  the  Association  dr  th« 
Committee  to  be  charged  by  a  lawyer  qualifying  as  a 
person  experienced  In  a  field  of  law  with  whom  other 
iewyari  may  consult  pursuant  to  the  terms  and  provl- 
lloni  of  the»e  rules,  nor  shall  any  other  limitation  of 
any  Itind  or  nature  whatsoever  be  placed  thereon. 


1676 


REGISTRATION      FORM 

OF 
LAWYER   REFERRAL  SERVICE 

LOS  ANGELES  COUNTY  BAR  ASSOCIATION 

1212  City  National  Bank  Building 

606  South  Ohue  Street 

Los  Angeles,  California  90014 

624-8571 


To  Every  member  Of  the  Los  Angeles  County  Bar  Association: 

The  purpose  of  this  communication  is  to  invite  you  to  register  in  the  Lawyer  Referral  Service.  The  Service, 
first  one  in  the  country,  was  estabUshed  to  refer  persons  who  do  not  know  a  lawyer  to  a  member  of  the  profession  and 
to  assist  attorneys  who  wish  to  consult  other  attorneys  in  highly  specialized  fields  of  law. 

Twenty-five  years  of  experience  with  the  Service  have  demonstrated  its  usefulness  both  to  the  public  and  to  the 
members  of  the  profession. 

The  annual  registration  fee  is  $15.  All  fees  received  will  be  spent  for  purposes  of  maintaining,  operating 
and  publicizing  the  Service.  The  Committee  on  Professional  Ethics  of  the  American  Bar  Association  has  approved 
the  propriety  of  publicizing  the  Service  by  means  of  newspaper  advertising  and  other  commonly  employed  media 
of  publicity. 

There  shall  be  maintained  at  the  office  of  the  Association  three  card  indexes,  as  follows; 

(a)  One  index  is  compiled  from  the  information  given  under  items  (16),  (17),  (18),  (20).  and  (21)  of 
this  registration  form  and  used  exclusively  for  references  in  response  to  inquiries  from  those  lay 
applicants  of  small  means  who  seek  a  lawyer  willing  to  serve  them  for  a  relatively  small  fee;  and 

(b)  A  second  index  used  in  handling  the  inquiries  of  all  other  lay  applicants,  and  compiled  from  the 
information  given  under  items  (!6),  (17),  (18),  and  (20); 

(c)  A  third  index  used  exclusively  for  references  in  response  to  inquiries  from  members  of  the  profession 
and  compiled  from  the  information  given  under  item  (19). 

For  obvious  reasons,  registration  of  any  one  lawyer  is  limited  to  three  fields  of  practice.  The  mechanics  for 
the  operation  of  the  Service  are  governed  by  a  set  of  Rules  approved  by  the  Board  of  Trustees  of  the  Los  Angeles  County 
Bar  Association,  a  copy  of  which  will  be  forwarded  to  you  upon  request.  The  system  gives  the  lay-applicant  the 
widest  practicable  latitude  in  choosing  his  own  lawyer,  and  at  the  same  time  provides  an  equitable  method  of 
rotating  the  references  among  all  registrants. 

It  is  the  hope  of  the  Los  Angeles  County  Bar  Association  that  the  Lawyer  Referral  Service  shall  be  an  ever 
growing  builder  of  good  will  for  the  profession. 

If  you  wish  to  register  fill  out  this  form  and  mail  it  to  the  office  of  the  Los  Angeles  County  Bar  Association  with 
your  check  in  amount  of  $15  which  will  pay  your  registration  fee  for  twelve  months.  Ai  the  end  of  that  period  you  will 
be  billed  for  the  following  twelve  months. 

Respectfully  submitted, 

STANLEY  L.  JOHNSON 

Executive  Director 

Los  Angeles  County  Bar  Association 
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LAWYER   REFERRAL  SERVICE 

OF  THE 

LOS  ANGELES  COUNTY  BAR  ASSOCL^TION 

REGISTRATION    FORM 

(Please  type  or  print  t 


(1) 


(2) 


(3) 


(4) 


(Surname)  (Given  Name) 


(Office  Address,  Buildmg  and  Room  Number) 


(Cty)  (Zip  Code)  (Telephone  Number) 


(Name  of  Firm)  -  (Member.  Associate  or  Employee) 
(5)     Date  of  Birth Place  of  Birth  


(6)  Preparatory  Education 

(7)  College  Education 


(8)  Law  School  or  Law  Office  Education 

(9)     


(Date  admitted  in  California)  -  (After  Examination  or  upon  Motion) 
(10)    Admitted  also  to  practice  before 


(11)  Engaged  in  active  practice  in  Los  Angeles  County  since  year  _ 

(12)  Has  your  practice  consisted  largely  of  trial  work'^ 


Of  office  work'' or  both^ 


(13)    Please  list  the  names  and  addresses  of  three  Attorneys  or  Judges  who  have  some  knowledge  of  the  character  of  your 
professional  work  and  ability: 


(14)    Name  any  other  jurisdiction  in  which  you  have  been  admitted  and  in  whose  laws  you  are  qualified   to  advise: 


(15)    List  any  foreign  languages  you  are  able  to  speak: 


(16)    If  your  practice  is  limited  exclusively  to  a  particular  field,  please  describe  your  specialty. 
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(17)   QUALIFICATION  FOR  LAWYER  REFERRAL  PANELS  FOR  THE  GENERAL  PUBLIC; 

In  order  to  qualify   for  membership  on   llie  lawyer  referral  panels  described  below,  each  attorney  must  meet  the 
following  minimum  standards: 

A.  Group  1  panels: 

Each  lawyer,  m  order  to  become  a  member  of  the  panel  set  forth  in  Group  1 ,  shall  have  completed  either  5  matters 
which  do  not  require  appearance  before  a  judicial  or  quasi-judicial  tribunal  or  shall  have  completed  5  actions  before 
a  judicial  or  quasi-judicial  tribunal  as  the  case  may  be. 

B.  Group  2  panels: 

Adoptions— Completion  of  one  agency  and  one  private  adoption. 

Appellate  Practice-Two  completed  appeals  in  each  sub-category,  to  wit.  Federal  and  State. 

Anti-Trust  and  Trade  Regulation— Five  matters,  not  necessarily  to  completion. 

Commercial  Litigation  (Excluding  matters  involving  Personal  Injury,  Divorce,  Criminal  Law  and  Collection  Work)- 
Five  years  experience  in  the  field. 

Criminal    Law-Five    completed   matters   in   each   sub-category,   which   completed   matters   must  include,  where 
applicable,  at  least  one  jury  trial,  a  felony  and  misdemeanor  defense,  and  a  drunk  driving  case. 

Personal  Injury  and  Property  Damage  Law-Five  matters,  including  one  completed  jury  trial. 

Probate,    Conservatorship   and   Guardianship    Law— One  completed  guardianship  or  conservatorship  matter,  and 
two  completed  probates. 

Selective  Service  Cases— Five  matters,  including  two  trials. 

Wills,  Trusts  and  Estate  Planning-Five  wills  or  estate  plans  with  at  least  one  Trust,  either  inter  vivos  or  testamentary. 


LAWYER  REFERRAL  PANELS  FOR  THE  GENERAL  PUBLIC: 

Check  from  the  following  the  particular  fields  (not  e.xceeding  three)  under  which  you  are  qualified  to  be  listed  in  the 
Lawyer  Referral  Service  tor  reference  on  inquiries  from  laymen; 

A.  Group  1: 


-Administrative  Law  (excluding 

those  categories  of  Administrative 

Law  specifically  set  forth  herein) 
-Admiralty 

Ahens 

(a)   Immigration 

(b)   Naturalization 

-Civil  Rights 
-Condemnation  Proceedings 

Construction  Industry  Law 

(a)  Contracts 

(b)  Collections  and 

Mechanic's  Leins 
-Copyrights  and  Related  Matters 
-Corporation  and  Business  Law 

Debtor-Creditor  Relations 

(a)   Creditor's  and  Debtor's 

Remedies 

(b)   Bankruptcy.  Receivership 

and  Reorganizations 


Domestic  Relations 

Entertainment  Law 

Government  Contracts 

International  Law 

Insurance  Law  (Other  than 

Personal  Injury) 

Labor  Law 

(a)  Management 

(b)   Union 

(c)  Employee 

Landlord  and  Tenant 

Municipal  Law 

Natural  Resources  and  PubUc 

Lands 

(a)  Gas  and  Oil 

(h)   Mining 

(cl   Water  Rights 

(d)  Pubhc  Lands 


-Patent,  Trademark  and  Trade 

Secrets  Law 
-Psychiatric  Dept.  of  Superior 

Court 
-Public  Utilities 

Real  Property  Law 

(a)  Purchase,  Sales 

and  Financing 

(h)   Planning  and  Zoning 

-Social  Security  and  Veterans' 

Matters 
-Taxation  (State  particular  field) 

Workmen's  Compensation 

(a)   Prosecution 

(b)   Defense 


B.  Group  2: 


Adoptions 

Appellate  Practice 

Anti-Trust  and  Trade  Regulation 

Commercial  Litigation  {excluding 

matters  involving  Personal  Injury, 
Divorce,  Criminal  Law  and 
Collection  Work) 

Criminal  Law 


Personal  Injury  and 

Property  Damage  Law 

(a)  Insurance  Contracts 

(b)  Prosecution 

(c)  Defen.se 

Probate,  Conservatorship  and 

Guardianshrp  Law 

Selective  Service  Cases 

Wills,  Trusts  and  Estate  Planning 
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(18)    Please  specify  whether  you  wish  to  be  registered  as  a  trier  of  contested  cases  (in  both  State  and  Federal  Courts) 
arising  in  the  field  or  fields  you  have  named: 


(19)    Do  not  register  in  this  section  unless  you  have  practiced  for  over  five  years  and  are  willing  to  consult  with  and  advise 
other  members  of  the  profession  in  the  fields  you  list  below. 

List  each  field  (not  exceeding  three)  in  which  your  experience  has  been  such  that  you  feel  qualified  to  advise  other 

attorneys  in  such  field.  State  the  number  of  years  you  have  practiced  in  each  field. 

r,.  ,  ,    , ,  Years  Practiced  in 

t tela  of  Law  .i.-   r-  1 1 

•'  this  field 


(20)    By  registering  in  the  Lawyer  Referral  Service  you  have  agreed  to  abide  by  the  following  rules  concerning  fees: 

(I)    A  maximum  charge  of  fifteen  dollars,  payable  in  advance,  to  cover  a  first  conference  consuming  not  more 
than  one-half  hour; 

(II)    A  maximum  charge  of  twenty-five  dollars  to  cover  a  first  conference  consuming  more  than  one-half  hour  but 
not  in  excess  of  one  hour; 

(III)    A   maximum   charge   of   twenty-five    dollars   payable   in   advance   for   preliminary  consideration  of  a  matter 
submitted  through  the  mail. 

The  rule  as  to  charges  is  subject  to  the  following  qualifications: 

(a)  The  conference  charges  above  specified  in  (I)  and  (II)  cover  conference  and  advice  only,  and  do  not 
include  the  preparation  of  letters  or  any  legal  papers; 

(b)  All  of  your  compensation  for  any  further  services  will  be  subject  to  written  agreement  with  the  client; 

(c)  In  all  such  matters  wherein  your  compensation  is  contingent  upon  a  recovery,  your  total  fees  will  in  no 
event  exceed  40%  of  the  total  or  gross  recovery;  and 

(d)  If  any  dispute  over  fees  should  arise  between  you  and  any  client  referred  by  the  Lawyer  Referral  Service, 

and  the  client  so  requests,  such  dispute  will  be  submitted  to  the  Arbitration  Committee  of  the  Los 
Angeles  County  Bar  Association  for  final  determination. 

Initial  here  signifying  that  you  have  read  the  foregoing  


(21)  Are  you  willing  to  have  referred  to  you  relatively  small  matters,  including  those  involving  litigation  wherein  the  total 
fee  is  estimated  to  be  as  low  as  $75  either  by  reason  of  the  nature  of  the  matters  themselves  or  by  reason  of  the  inability 
of  the  chents  to  pay  larger  fees,  and  may  not  include  provisions  for  a  cash  payment  for  the  initial  interview'' 

Yes No 

(22)  In  accordance  with  Rule  III,  Part  F,  No.  6  of  the  Service,  I  currently  have  errors  and  omissions  insurance  in  force  in  the 

amount  of for  each  claim  and each  occurrence.  NOTE:  Limits  of  $100,000/ 

300,000  are  the  current  minimum  hmits  set  by  the  Committee. 

The  undersigned  certifies  that  he  is  a  member  in  good  standing  of  the  State  Bar  of  California  and  is  now  engaged  in  the  active 
practice  of  the  law  in  Los  Angeles  County.  In  consideration  of  the  Los  Angeles  County  Bar  Association's  maintenance  of  the 
Lawyer  Referral  Service,  the  undersigned  agrees:  That  the  information  herein  contained  may  be  furnished  to  both  professional 
and  lay  applicants  in  the  operation  of  the  Lawyer  Referral  Service  by  the  Los  Angeles  County  Bar  Association;  that  the  name 
of  the  undersigned  may  be  classified  in  the  Service  as  the  Board  of  Trustees  of  the  Association  shall  direct;  that  the  name  of 
the  undersif-ned  may  be  withdrawn  from  any  or  all  classifications  of  the  Service  at  any  time,  in  the  discretion  of  a  majority 
of  the  members  of  the  Board  of  Trustees,  provided  the  undersigned  shall  be  permitted  to  withdraw  his  registration  from  any 
orallclassificationsof  the  Service  at  any  time  upon  five  days'  written  notice  to  the  Association,  that  the  undersigned  will  abide 
by  all  rules  of  the  Service  now  in  force  and  which  may  be  promulgated  by  the  Association;  that  so  long  as  he  shall  continue 
registered  under  the  Service  he  shall  pay  to  the  Association  each  year,  on  or  before  the  anniversary  date  of  his  original  registra- 
tion, the  annual  registration  fee;  and  that  the  undersigned  will  in  no  event  hold  or  claim  to  hold  the  Association  or  any  officer, 
trustee,  member  or  employee  thereof,  to  any  liability  whatever  in  connection  with  the  use  of  the  information  herein  contained 
or  the  operation  of  the  Service. 

Check  for  $15   to  the  order  of  the  Los  Angeles  County  Bar  Association  is  enclosed  to  cover  registration  fee  for 
one  year  from  this  date. 


Date: ,  I9_ 


(Signature  of  Attorney) 


! 
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LEONARD    SHAW 

RIC  HARD    R     K  UHN 
JOHN     RALPH     iHOM'' 


Shaw,  Kuhn  &  Thomas 

A    PROFESSIONAL    CORPORATION 

ATTORNEYS   AT   LAW 

35    MITCHELL    BOULEVARD 

SAN   SAf  ABL,  CALIFORNIA    94903 


TELEPHONE 
(-»I5>  172-1000 


October  30,  1973 


United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.C.  20510 

Attention:   John  V.  Tunney,  Chairman 

Dear  Senator: 

I  find  it  rather  disquieting  to  receive  on 
October  29th  a  communication  from  you  soliciting  the 
comments  of  our  Bar  Association  on  a  matter  as  significant 
as  legal  fees,  and  allowing  us  only  5  business  days  within 
which  to  consider  the  matter  and  provide  your  sub-committee 
with  our  views . 

Under  the  circumstances  it  is  not  possible  for 
our  Association  to  give  this  matter  the  consideration  which 
it  obviously  deserves.   Rather  than  acting  hastily  in  the 
matter  we  find  ourselves  in  the  unhappy  position  of  simply 
having  to  decline  to  provide  your  sub-committee  with  any 
views  of  our  Association  in  this  matter. 


Sine 


LS :egw 
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PALO    ALTO   AREA    BAR    ASSOCIATION 


\ 


405  Sherman  Avenue 

Palo  Alto,  California  9^306 

November  6,  1973 


X   . 


The  Honorable  John  V.  Tunney 
United  States  Senate 
Washington,  D.C.  20510 

Re:   Judiciary  Subcommittee  on  the  Representation 
of  Citizen  Interests 

Dear  Senator  Tunney: 

Thank  you  for  your  letter  of  October  23. 

Within  the  time  limitations  made  necessary  by  your 
Subcommittee's  timetable  our  bar  association  has  not  been 
able  to  put  together  the  coherent  reply  your  Inquiry  deserves. 
However,  on  the  basis  of  the  comments  I  have  received  from 
the  chairmen  of  those  of  our  committees  most  directly 
concerned  with  delivery  of  legal  services,  and  from  my  own 
observation  of  our  bar  association  over  several  years,  I  can 
at  least  assure  you  that  we  wholeheartedly  agree  with  the 
thesis  of  your  remarks  of  September  19,  1973.   We  would, 
perhaps,  go  farther:   Our  profession  must  respond  immediately 
and  effectively  to  the  obvious  need  for  legal  services  for 
persons  of  limited  means,  and  must  do  so  without  unwarranted 
reliance  upon  government  subsidy,  if  it  is  to  retain  its 
very  professionalism. 

I  take  pride  in  the  fact  that  our  bar  association 
has,  over  the  years,  put  these  thoughts  into  action  in  a 
number  of  ways : 

t   Our  own  legal  aid  program,  involving  voluntary 
service  by  every  member  of  our  bar  association  on  a  rotating 
basis,  far  predated  the  emergence  of  federally-funded  programs 
under  the  Office  of  Economic  Opportunity.   We  continue  to 
donate  in-kind  services  to  supplement  existing  federally-funded 
programs,  and  our  legal  aid  committee  is  and  for  more  than  a 
year  has  been  working  out  plans  for  a  renewed  full-scale 
volunteer  legal  aid  program  if  and  when  federal  funding 
expires . 

H   Our  client  relations  committee  has  for  several 
years  worked  actively  to  mediate  and  where  necessary  to 
arbitrate  attorney-client  fee  disputes.   In  my  experience  the 
committee  tends  in  virtually  every  case  to  give  the  benefit 
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of  any  conceivable  doubt  to  the  client.   In  addition,  this 

committee  conducts  education  programs  for  members  of  the 

bar,  stressing  the  Importance  of  professionalism  in  fee- 
setting. 

H  Our  lawyer  reference  service  won  an  American 
Bar  Association  award  at  the  time  of  its  renovation  to  a 
panel  system  in  1967,  and  has  been  taken  as  a  model  of  publlc- 
service-orlented  function  by  many  other  bar  associations. 
Nearly  ^10  percent  of  our  members  are  lawyer  reference  service 
panelists.   Our  system  contemplates  that  the  panel  attorney 
will  contribute  30  minutes  of  consultation  time  for  the 
initial  referral  fee  of  $10  payable  not  to  the  attorney  but 
to  the  service  Itself,  and  many  client  problems  can  be 
resolved  within  that  30-mlnute  consultation  for  that  small 
charge . 

H  Within  the  past  few  years  we  have  rented  an 
office  and  employed  a  full-time  administrator  trained  to  be 
able  to  respond  promptly  and  effectively  to  questions  from 
members  of  the  public  as  to  the  legal  professional  and  means 
of  obtaining  services  they  need  in  law-related  areas. 

Beyond  these  association-wide  activities  it  has  been 
my  impression,  supported  by  observations  in,  and  conversations 
with  attorneys  from,  many  legal  communities,  that  attorneys 
practicing  in  this  area  are  as  individuals  unusually  sensitive 
to  their  professional  responsibilities  to  persons  of  limited 
means:   As  individuals,  many  of  our  attorneys  are  quite 
active  in  rendering  legal  services  without  compensation  or 
for  reduced  fees  for  Indigent  criminal  defendants  and  through 
the  various  civil-rights  and  civil-liberties  organizations. 

This  essentially  self-serving  account  Is  submitted 
to  make  clear  that  our  bar  association  supports  your 
Subcommittee's  expressed  philosophy  and  would  want  to  help 
and  to  be  kept  Informed. 

We  hope  you  will  call  on  us. 

Sincerely  yours. 


l__i^.L_4:. 


Richard  G.  Mansfield 
President 


-V. 
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san  diego 
county  bar 


prenident 
JOHN    L.    NEWBUKN 


vice-preaidentM 

JOHN    H.   BARRETT 

RAMON    CASTRO 

NORBERT    EHRENFREUNn 

LOUIS    S.    KATZ 

MILTON   MILKES 

gecretarff 
DAVID  M.  GILL 


association 


1200  THIRD  AVENUE,  SUITE  <H     •     SAN   DIESO,  CALIFORNIA  92101      •     TELEPHONE:  232-6739 


November  2,  1973 


Senator  John  V.  Tunney 
United  States  Senate 
Washington  D.  C.   20510 

In  re:   Subcommittee  on  Representation  of 
Citizen  Interests 


treaiturer 
MAURICE    T.    WATSON 

directorH 

RAMON    D.    ASEDO 

MAURICE   V.   BOUDREAU 

MICHAEL   J.    BRUCE 

C.   HUGH    FRIEDMAN 

ARTIE    G.    HENDERSON 

J.    LAWRENCE    IRVING 

WILLIAM   H.   KENNEDY 

ROGER   S.    RUFFIN 

executive  stecrelary 
JULIE  A.   HEGG 


Dear  Senator  Tunney: 

Thank  you  for  providing  me  with  a  copy  of  your 
remarks  to  the  Subcommittee  and  for  your  letter  of 
October  23  inviting  comments  from  our  Association. 

The  San  Diego  County  Bar  Association  has  a  membership 
of  approximately  1,800.   It  is  a  voluntary  association. 
There  are  2,100  lawyers  practicing  in  the  County.   We  have 
an  active  Legal  Aid  program  and  have  supported  it  to  the 
extent  of  $30,000  per  year. 

San  Diego  was  the  first  city  in  America  to  have  a 
private  Defender.   Defenders  Inc.  now  coordinates  the 
activities  of  our  State,  Federal  and  Appellate  Defender 
organizations.   This  has  enabled  us  to  retain  the  involve- 
ment of  the  private  bar  in  the  criminal  justice  system,  as 
none  of  the  Defender  staffs  are  large  enough  to  handle 
all  of  the  cases . 

Our  Lawyers  Referral  Service  provides  the  citizens 
of  our  City  and  County  with  ready  access  to  a  lawyer.   As 
you  are  aware,  this  functions  through  a  trained  staff 
which  takes  calls  from  people  in  the  community  with  a  legal 
problem.   The  nature  of  the  difficulty  is  ascertained  and 
the  referral  is  made  to  a  member  of  our  Association  who 
has  been  certified  to  be  qualified  to  practice  in  the 
particular  field  involved.   This  certification  is  based 
on  training  or  experience  or  both.   The  client  then  contacts 
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the  lawyer  and  for  a  $10  fee  is  entitled  to  a  one-half 
hour  conference.   Often,  the  problem  is  resolved  in  this 
period  of  time  and  the  client  is  relieved  of  the  pressure 
for  this  nominal  fee.   If  not,  the  matter  can  be  explained 
and  the  client  has  an  opportunity  to  determine  whether 
the  cost  of  proceeding  is  feasible  vis-a-vis  the  prospects 
of  recovery.   The  client  can  also  determine  whether  this 
is  the  lawyer  he  wants  to  have  handle  his  case. 

We  believe  that  this  service,  which  is  available 
in  most  cities  in  California,  has  done  a  great  deal  to 
alleviate  complaints  regarding  accessability  of  lawyers. 

As  soon  as  we  became  aware  of  the  Virginia  case  on 
Minimum  Fee  Schedules  and  of  the  attitude  of  the  Justice 
Department  regarding  Minimum  Fee  Schedules,  we  abolished 
ours.   We  have  advised  all  lawyers  in  our  Association  of 
this  fact  so  that  there  is  no  longer  any  pressure  on  any 
lawyer  here  to  charge  a  fee  based  upon  an  artificial 
schedule.   In  fact,  our  schedule  had  always  been  advisory 
only  and  was  more  honored  in  its  breach  than  in  its 
observance  by  our  members. 

I  believe  that  the  answer  to  most  of  the  problems 
presented  by  your  statement  can  best  be  handled  by  the 
local  Bar  Associations.   I  know  of  the  interest  of  the 
American  Bar  Association  in  your  deliberations  and  if  the 
A.B.A.  could  coordinate  the  suggestions  which  come  out  of 
your  hearings,  the  local  Bars  will  assist  in  their  imple- 
mentation.  I  have  not  had  occasion  during  my  term  of 
office  to  receive  a  call  from  an  individual  saying  that 
he  or  she  could  not  find  legal  assistance.   If  I  ever  do, 
I  am  confident  that  I  can  find  an  attorney  who  will  accept 
the  matter  and  pursue  it  until  it  is  resolved.   The 
difficulty  is,  in  my  opinion,  a  lack  of  understanding  by 
the  general  public  of  the  lawyer  and  his  function  in  society 
We  are  attempting  to  alleviate  this  lack  of  understanding 
through  an  active  public  relations  campaign  which  continues 
on  a  year-round  basis.   Using  radio,  television,  the 
newspapers,  magazines,  speakers  bureaus  and  every  other  news 
media  available,  we  have  tried  to  help  the  public  know  what 
is  available  to  them  in  the  area  of  legal  services. 


1685 


Senator  John  V.  Tunney 
November  2,  1973 
Page  Three 

I  hope  these  observations  will  be  of  some  benefit 
to  you.   Should  you  have  any  further  questions  about  our 
Association,  I  hope  you  will  not  hesitate  to  contact  me. 


./'/'  Jonn  CT  Newburn 


JLN:llg 
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Thomas  A.  Uang 

ATTORNEY  AT  LAW 

60e    SOUTH    BROADWAY 

SANTA  MARIA,  CALIFORNIA   93AB4 


WAUNUT    2-1  507 


October  30,  1973 


The  Honorable  John  V.  Tunney 
U.  S.  Senate 

Committee  on  the  Judiciary 
Subcommittee  on  Representation 
of  Citizen  Interests 
Washington,  D.C.  20510 

Dear  Senator  Tunney: 

Your  letter  of  October  23,  1973  to  Mr.  Cox  was  referred  to  me 
because  I  am  president  of  the  Santa  Maria-Lompoc  Bar  Assn. 
In  reply,  I  present  the  prevailing  view  of  attorneys  who  prac- 
tice law  for  ordinary  clients,  not  government  or  big  business. 

There  are  twice  as  many  attorneys  in  this  community  as  there 
should  be  for  each  to  earn  an  average  income  comparable  to  a 
teacher's.   Many  wives  are  working  at  anything  they  can  find. 

I  came  from  a  poverty  environment,  worked  in  a  legal  aid  office, 
was  a  deputy  DA  and  a  city  attorney,  and  have  worked  as  a  sole 
practitioner  for  20  years.   I  have  a  strong  interest  in  govern- 
ment and  people.   You  may  find  my  views  interesting  even  if  not 
acceptable  by  you  and  your  subcommittee. 

About  160  million  people  cannot  or  do  not  hire  attorneys.   The 
majority  of  attorneys  in  California  earn  less  than  $6,200  a 
year,  excluding  attorneys  working  for  government,  big  corpora- 
tions and  attorneys  with  multi -generation  connections  with 
wealthy  property  owners. 

Legislators  are  not  actually  attorneys  and  have  no  understanding 
of  the  practice  of  the  law.   Schools  promise  large  salaries  to 
lure  students,  then  flood  the  streets  with  unemployable  attorneys, 
Large  bar  associations  are  dominated  by  rich  attorneys  who  live 
in  the  same  ivory  towers  as  do  the  law  professors. 

In  a  thousand  little  ways,  the  legislative  bodies  have  taken 
away  the  income  of  attorneys  so  lawyers  can  no  longer  afford 
to  handle  cases  free  for  those  who  cannot  afford  to  pay.   Non- 
lawyers  in  free  competition  finished  the  degradation  of  the  legal 
profession. 

-1- 
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I  teach  business  law,  real  estate  law  and  real  estate  finance 
to  night  classes  at  our  local  college.   Preventive  law  is 
unwelcome,  uninteresting  and  unperceived;  law  itself  is  a 
lifetime  mystery  to  most  Americans. 

Lawyer's  fixed  fees  are  illegal,  and  the  legal  profession  has 
no  union  l;o  protect  itself.   The  public  has  no  means  to  protect 
itself  from  lawyers. 

The  Johnson  administration  set  up  federally-funded  offices  of 
imported  attorneys  and  staffs  to  "help  the  poor."   Instead  of 
handling  the  real  legal  problems  of  the  poor,  the  elaborate 
local  CRLA  office  (four  attorneys  plus  staff  of  seven  or  more) 
has  always  sought  headlines  and  excitement  by  trying  to  change 
the  law.   They  have  been  picketed  by  the  poor. 

Shocked  by  denial  of  legal  aid  to  frustrated,  deserving  poor, 
private  attorneys  tried  to  get  CRLA  funds  cut  off.   Governor 
Reagan  encouraged  the  substitution  of  a  Judicare  type  program 
hoping  to  finance  it  with  private  capital.   Despite  the  Governor's 
veto,  the  bureaucracy  justified  CRLA's  existence  insisting  CRLA 
was  helping  the  poor.   They  didn't.   They  still  don't.   They 
won't  solve  the  common,  messy  problems  of  the  poor.   They  still 
won't  handle  marriage  dissolutions  and  bankruptcies,  two  areas 
where  an  attorney  can  solve  a  certain  kind  of  problem  very 
common  to  the  poor. 

My  conclusion  is  that  Congress  should  stop  subsidizing  attorneys. 
If  you  won't  do  that,  you  should  specify  what  kinds  of  legal 
problems  will  be  solved  free  and  let  people  have  their  attorney 
fees  fixed  by  statute  and  paid  for  by  the  government  while 
letting  the  client  select  his  own  attorney  along  the  concept 
of  Judicare. 

Very  truly  yours , 


/^{^C^TJUS^a  J^   ^o. 


Thomas  A.  Lang,  President 
Santa  Maria-Lompoc  Bar  Ass 


TAL/d 


cc:   James  E.  Dixon,  Executive  Committee 
Conference  of  State  Bar  Delegates 
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Sonoma  County  Bar  association 

POST   OFFICE   BOX    1148 
SANTA   ROSA.   CALIFORNIA    95402 

November  6,  1973 


Honorable  John  V.  Tunney 

Chairman,  Subcommittee  on  Representation 

of  Citizen  Interests 
Committee  on  the  Judiciary- 
Washington,  D.C.  20510 

Re:   Senator  Tunney  letter,  October  23,  1973,  to 
Sonoma  County  Bar  Association,  California 

Dear  Senator  Tunney: 

I  wish  to  acknowledge  receipt  of  your  letter  of  October  23,  1973 
with  the  enclosure  of  your  opening  remarks  of  September  19,  1973 
at  your  Subcommittee  meeting  on  Representation  of  Citizen  Interests. 

I  am  certain  that  you  are  aware  that  Sonoma  County  is  a  mixed  com- 
munity, namely,  agricultural  and  urban.   Sonoma  County  Bar  Associa- 
tion has  initiated  here,  in  this  area  of  relatively  rapid  growth, 
a  legal  aid  society  and  lawyers'  reference  service  which  is  presently 
functioning  and  contributing  to  society  in  answer  to  many  of  the 
problems  that  you  have  raised  in  your  opening  remarks  referenced 
above . 

While  we  do  not  claim  to  have  solved  all  the  problems  which  your 
committee  is  studying,  we  do  feel  we  have  taken  major  steps  in  the 
last  few  years  to  correct  some  obvious  deficiencies  which  have 
existed  in  the  past.   It  is  true,  there  is  an  area  of  society  which 
the  California  Rural  Legal  Assistance  was  not  interested  in  support- 
ing or  did  not  have  sufficient  funds  to  support  for  legal  services, 
and  we  hope  we  have  breached  that  gap  by  providing  a  viable  legal 
aid  service  here  in  Sonoma  County.   I  do  know  that  for  approximately 
three  months  when  the  OEO  funds  for  CRLA  were  cut  off  in  Sonoma 
County,  that  we  were  able  to  take  over  their  cases  by  referral  and 
handle  them  in  an  expeditious  manner. 

Not  knowing  exactly  what  your  committee  would  like  to  know  about 
our  problems  here  in  Sonoma  County,  I  can  merely  state  that  we  have 
recognized  the  need  and  are  attempting  to  satisfy  that  need  within 
the  community.   This  program  is  being  financed  by  the  Sonoma  County 
Bar  Association  with  the  only  assistance  from  the  United  Way, 
Lawyers'  Wives  of  Sonoma  County  and  staffing  and  offices  provided 
by  Lawyers'  Reference  Service  of  Sonoma  County.   Records  and 
Statistics  could  be  made  available  upon  request  for  their  activities 
this  past  year. 
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Honorable  John  V. 
November  6,  1973 
Page  Two 


Tunney 


The  practicing  attorney  in  Sonoma  County  is  not  a  "corporate 
attorney"  but  rather  more  in  the  category  of  a  small-town 
attorney  with  most  firms  ranging  in  size  from  sole  practitioners 
to  the  largest  with  approximately  12  or  13  attorneys.   I  would 
guess  that  all  of  these  firms  do  pro  bono  publico  work,  whether 
intentional  or  not,  as  is  the  experience  of  many  practicing 
attorneys  . 

I  am  sorry  that  a  more  definitive  presentation  could  not  be  made 
in  reply  to  your  letter  of  the  23rd.   However,  we  have  not  had 
an  opportunity  to  have  our  meeting  of  our  Bar  Association  since 
receipt  of  it  and  the  response  is  due  by  November  6.   I  trust  that 
some  of  our  comments  may  be  of  assistance. 

Very  truly  yours, 

S^OMA  COUNTY  BAR  ASSOCIATION 


RWM/bg 


sident 
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southwest  I^os  /iriQeles  par  As 


iwest  Los  /in^eles  par  Association 
Los  Angeles,  Califohnia 


OFFICE  OF: 


PRESIDENT    -     Past 


November   2,    1973 
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SECOND  VICE   PRESIDENT 
SHIRLEY   A.    SCHUSTER 
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PHfLIP   L    O  LENO 

545S  WiLSHiRE  Blvd    -  SUITE  1 500 
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TREASURER 
RUSSELL    K.    KANE 

BOARD  OF  GOVERNORS 

JACK  C     FELTHOUSE 

GERALD   WINERMAN 

SHIRLEY    A     SCHUSTER 

PHILIP   L     O  LENO 

RUSSELL    K     KANE 
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LEE    MATHEWS 
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PHILIP   H     SIMON 
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The  Hon.  John  V.  Tunney 
United  States  Senate 
Committee  on  the  Judiciary, 
Subcommittee  on  Representation  of 
Citizen  Interests, 
Washington,  D.  C.     20510 

Dear  Senator  Txinney: 

Your  letter  addressed  to  Ms.  Shirley  A. 
Schuster,  President,  Southwest  Los  Angeles  Bar 
Association,  dated  October  23,  1973  was  referred  to 
me  for  answer. 

I  read  your  opening  remarks  of  September 
19,  1973  and  while  I  admit  many  of  the  things  you  said 
are  true  I  must  confess  that  I  totally  disagree  with 
you  in  some  of  your  other  statements. 

I  am  one  of  the  38%  of  attorneys  v^o  is 
a  sole  practitioner  representing  primarily  middle 
class  clients.   I  believe  that  attorneys  who  have 
similar  practices  to  mine  have  expertise  in  dealing 
with  persons  who  are  either  totally  without  funds 
to  hire  an  attorney  or  who  have  limited  funds  for  that 
purpose . 

To  my  knowledge  we  are  never  called  to 
testify  before  any  ccsnmittee  or  subcommittee  to  give 
our  opinions  relative  to  the  issues  mentioned  in 
your  opening  remarks. 

An  obvious  example  of  this  situation  is 
that  in  California  minimum  fee  schedules  were 
established  as  a  guide  so  that  attorneys  could  show 
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November  2,    1973 
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clients  what  they  would  have  to  pay  before  the  service 
was  rendered.   They  were  designed  to  prevent  the 
practice  of  "socking  it  to  the  client."   I  totally 
disagree  with  the  position  of  the  Virginia  Courts  in 
this  matter. 

I,  as  well  as  several  other  members  of  the 
above  association  would  be  willing  to  meet  with  you  or 
your  staff  for  the  purpose  of  working  out  realistic  work- 
able solutions  to  the  problems  you  have  referred  to. 

Respectfully  yours. 


ick  C7.  Telthouse, 
Past  President  of  Southwest 
Los  Angeles  Bar  Association 


dm 

cc  Shirley  A.  Schuster,  President 
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JAMES     D      LOEBL 

BRUCE     D     BRINGGOLD 

WILLIAM     L.   PECK 

WILLIAM     BRACKEN     PARKER 


LoEBL,  Bringgold  &  Peck 

ATTORNEYS     AT     LAW 

3580    EAST    MAIN    STREET 

VENTURA,  CALIFORNIA    93003 


November  1,  197  3 


AREA   CODE   SOS 
TELEPHONE     648-3303 


The  Honorable  John  V.  Tunney ,  Chairman 
Judiciary  Subcommittee  on  the  Representation 
of  Citizen  Interests 
United  States  Senate 
Committee  on  the  Judiciary 
Washington,  D.  C.   20510 

Dear  Senator  Tunney: 

I  am  the  chairman  of  the  Lawyers  Reference 
Service  Committee  for  the  Ventura  County  (California) 
Bar  Association.   I  am  also  a  past  president  of  the 
organization.   I  am  replying  to  your  letter  to  Loyal  D. 
Frazier  of  October  23  inviting  comments  on  the  hearings 
which  began  on  September  19 . 

The  Ventura  County  Bar  Association  abolished 
its  minimum  fee  schedule  in  1972  because  we  felt  that 
while  it  was  helpful  particularly  to  the  young  lawyer 
whowere  seeking  guidance  in  setting  reasonable  fees 
that  it  could  easily  be  considered  in  violation  of 
Federal  Anti-Trust  Laws.   Our  Bar  Association  now  has 
no  suggested  schedule,  and  fees  are  an  individual  respon- 
sibility of  each  attorney.   I  might  add  our  schedule 
was  never  enforced  but  was  simply  suggested  to  the 
attorneys . 

We  are  in  the  process  of  redoing  our  Lawyers 
Reference  Service  in  the  County.   The  Lawyers  Reference 
Service  has  in  the  past  been  a  function  of  the  Legal 
Aid  Association;  however,  the  Bar  Association  itself 
has  taken  it   over  and  a  new  format  hopefully  can  be 
presented  to  i-he  general  membership  in  the  spring.   We 
have  studied  plans  of  several  other  counties  in  California 
in  order  to  provide  the  names  of  attorneys  specializing 
in  most  areas  of  the  law  to  the  general  public  who  does 
not  know  how  to  seek  an  attorney. 
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Our  Legal  Aid  Association  has  done  about 
15  percent  fewer  cases  this  year  as  a  result  of  the 
anticipated  cutbacks  or  even  dismantling  of  the  entire 
program  which  took  place  in  April  and  May.   Since  that 
time  OEO  funding  has  been  restored  and  coupled  with 
revenue  sharing  the  Legal  Aid  Association  is  expanding 
its  services  once  again.   Even  with  the  expansion,  how- 
ever, indigent  persons  have  been  unable  to  get  sufficient 
counseling  in  domestic  relations  or  in  bankruptcies. 

In  addition  to  the  Legal  Aid  Association, 
we  have  a  system  of  free  clincs  which  operate  in  the 
communities  of  Ventura,  Oxnard,  and  Simi  Valley.   These 
are  associations  of  attorneys,  doctors,  and  other  volun- 
teers who  provide  rudimentary  services  in  the  evening 
time.   These  consist  of  consultations  and  assistance 
with  legal  documents;  however,  there  is  no  formal  court 
representation. 

There  have  been  various  corporations  formed 
to  provide  legal  services  to  middle-income  people  who 
pay  a  set  amount  each  month  and  are  entitled  to  certain 
services.   The  State  Bar  of  California  has  set  up  such 
a  corporation  and  is  soliciting  membership  in  this  plan. 

There  is  no  question  that  there  is  a  great 
deal  to  be  done  in  providing  adequate  legal  representa- 
tion to  the  average  American  citizen.   The  cost  of 
legal  services  continues  to  rise,  and  the  middle-income 
American  is  caught  in  the  crunch.   I  would  say  that  the 
statement  by  one  of  your  witnesses  "Nobody  cares.   Nobody 
gives  a  damn,"  perhaps  overstates  the  case.   The  State 
Bar  Associations  and  local  Bar  Associations  are  quite 
aware  of  the  problems  and  would  be  more  than  ready  to 
assist  in  managable  or  responsible  solutions.   Our 
Association  would  be  more  than  happy  to  assist  you  in 
any  way  that  we  can.   Thank  you  very  much  for  the  oppor- 
tunity to  submit  a  statement. 


•/tj    youj^-r-N 

WILLIAM  L.  PECK,  Chairman 

Lawyers  Reference  Service  Committee 

Ventura  County  Bar  Association 

WLP/cjg 

cc :   John  F.  Fay,  President 

Ventura  County  Bar  Association 
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LAW  orricES 

Trezza,  Ithukburn.  K.EELEY,  Steidlmayer  8  Bower 


PROFESSIONAL    CORPORATION 

JOHN  J    TREZZA 

FRED   B,  ITHUPBURN 

TERENCE  J.  t-EELEY 

MARK    G.  STEIDLMAYER 

HUBERT   O-  BOWER 


P.    O.    DRAWER    S 
506    SECOND    STREE' 

YUBA  CITY.  CALIFORNIA  Q-.-.-'-^l 

TELEPHONE   t9i6)    673-Se:-  ■ 


October  29,  1973 


John  V.  Tunney,  Chairman 

U.S.  Senate  Committee  on  the  Judiciary 

Washington,  D.  C.     20510 

Re:   Judiciary  Subcommittee  on  the  Representation 
of  Citizen  Interests 


Dear  Senator  Tunney: 

In  response  to  your  letter  of  October  3,  1973, 
I  personally  feel  that  the  wrongdoer  should  pay  for 
the  attorney  fees  and  costs  of  the  litigation  he  caused. 
I  think  that  the  present  procedure  of  allowing  taxable 
costs  would  be  a  good  vehicle  for  requesting  attorney 
fees  and  other  costs  to  be  taxed  on  the  defendant.   By 
this  means  the  counsel  for  the  defendant  can  contest  un- 
reasonable attorney  fees  and  costs,  and  we  will  have  a 
judicial  determination  without  any  great  involvement  of 
time  or  expense  on  our  judiciary. 


Very   truly  you^s, 


9 


^^: 


< 


/ 


FRED    B.    ITHURBURN 


FBI:cn 
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Baat  D»aglaa  Mast.  :S-ll-73 


Daar  Sir: 

I  raai  In  awr  laaal  papar  that  yau  ara  starting  H^arliv^s.  an  Lawyar  faaa 
I  haTa  a  prabl«a  with  a  ^awyar  1  think  ha  aTarahargad  as,' 
A  faw  aanths  aga  1  startai  haTlag  prablaas  with  nj   17  y»*r  al<  san, 
ha  waa  taking  aur  aar  wlthant  anr  pamisslan,  sa  wa  taak  kis  irivars- 
liaanaa  away  frMi  hla  and  ratumad  it  ta  tha  Ragistry  af  MatarTabiala 
aftar  that  my   san  taak  a  aar  that  waa  nat  ragiatarad  ar  InsmraA.but 
it  Hi   balang  ta  ny  aan,  ha  4raTa  It  ta  tha  naxt  tawn  was  stappad  thara 
and  askad  far  his  liaanaa  and  raglstratian  by  tha  paliaa,  ha  tald  than 
hg  did  nat  hara  an  his  parsan,aftar  1  fannd  aut  abaut  it,  I  aallad  tha 
F  liaa  in  Whitinsrllla  and  faund  aut  htat  ha  had  attaahad  ny  husbands 
Platas  all  this  happand  whila  wa  whara  at  wark.  I  than  tald  tha  Paliaa 
that  1  was  bsTlng  prablams  with  aiy  san  at  hana,  sa  tha  Paliaa  tald  na 
thay  wauld  bring  it  ta  aanrt  right  away  in  tha  hapa  af  mayba  gatting  him 
an  Prabatian  baaausa  ha  was  in  with  a  bad  graup  af  kids  and  wa  had  laat 
all  aantral  arar  hin,  ha  had   quit  sahaal  and  his  part  tiaa  jab  and  ha 
wauld  aana  aad  ga  as  ha  plaasad  as  a  rasult  Ufa  was  nat  Tary  plaasant 
araund  tha  hamaa  what  aada  thlnga  warsa  ny  huaband  kaa  a  aarrara  Haart- 
aanditian  and  all  that  warry  ^  was  alasa  ta  a  narrais  brankdawn  and 
and  i  was  laaking  far  halp  fran  anyana  aran  a  Prabatkanaffiaar,  in  tha 
naantina  ay  san  taak  tha  sama  aar  again  wki  with  ny  husbands  platas 
and  this  tima  was  aanght  right  dawntawn  by  aur  laaal  paliaa,  ^ka  laaal 
Paliaa  ^hiaf  hara  knaw  aur  prablam  with  him  and  alaa  that  that  aar  waa 
nat  ragiatarad  ar  insurad  and  that  tha  plates  balangad  ta  ay  husbanda 
^ar.  ^hat  saaa  waak  tha  ^iltinsTllla  braught  ny  aan  ta  aaurt  with 
aur  laaal  Paliaa  Qhiaf  thara  ta  ask  far  a  aantlnnanaa  ta  tha  naxt  day 
8 a  that  bath  aasas  aauld  ba  triad  tagathar  in  tha  aaantina  my  san 
plaadad  guilty  but  tha  Jndga  rafusad  ta  aaaapt  tha  guilty  plaa  with 
aut  aaunsaybut  did  aantiuad  tha  aasa  till  tha  naxt  day,  that  night 
i  aallad  a  Lawyar  and  askad  kia  ta  ga  ta  aaurt  wltk  us  »•   wa  aauld  gat 
it  aTar  wltk  I  naadad  halp  badlyand  was  haping  If  ay  san  wauld  ba  put 
an  prabatian  ha  wauld  ba  aada  ta  ga  baak  ta  sahaal  ar  gat  a  jaband  at 
laast  ha  wauld  nat  haya  sa  auah  tiaa  ta  gat  lata  warsa  traublas,  that 
Lawyar  want  inta  aaurt  askad  far  a  aatiuanaa  whlah  did  nat  halp  us  any 
baaausa  it  laft  thlnga  as  thay  whara,  but  wa  did  gat  ta  talk  ta  tha 
Prabatian  Offlaar  and  ha  askad  us  if  wa  aauld  thi  nk  af  any  salutian 
and  wa  tald  kla  tha  anly  thing  wa  aauld  think  af  wauld  ba  ta  gat  hia  inta 
tha  Navy  aayba  if  ha  was  away  fraa  that  graup  af  frianda  and  gat  saaa 
dissiplina  fran  saaa  ana  alaa  things  aauld  straightan  aut,  that  Prabatian 
talkad  ta  ay  san  and  tald  hia  if  ha  wauld  aansldar  gaing  inta  tha  Nary 
ka  waa  sura  tha  J^dga  wauld  ba  lliniand.  My  san  than  want  ta  aaa  tha 
NaTy  Raarultar  and  diaiadad  ta  Jain  tha  nary  wa  signad  all  tha  papars 
and  whan  tha  aaurt  haaring  aana  up  ay  san  aallad  that  Lawyar  and  tald 
hin  that  ha  was  Jaining  tha  nary  and  that  ka  did  nat  want  hia  ta  ga  ta 
aaurt  with  hia,  tha  lawyar  tald  hia  it  wauld  aaat  hia  I  350.00  if  ha 
want  ta  aaurt  with  hia  ar  nat,  tha  naxt  day  tha  Lawyar  did  ga  ta  aaurt 
tald  tha  Judga  that  tha  bay  had  Jained  tha  naTy  and  tha  Judga  ardarad 
tha  ahargas  drappad  if  tha  bay  want  in  ta  tha  nary  ^n   May  16  ray  san  laft 
far  Oraat  Lakas  Nayy  trainig  eantar  and  an  May  l8  tha  ahargas  whsra 
drappad  a  faw  days  latar  1  talkad  ta  that  lawyar, ha  tald  ma  tha  faa  wauld 
ba  $  350.00  and  ta  naka  sura  ta  taka  it  aut  af  ay  sans  aaaaunt,  I  had  aada 
tha  aistaka  ta  tall  that  Lawyar  that  1  was  haldlng  $500.00  af  ay  saaa 
aanay  that  ha  had  sayad  fraa  his  parttima  Jab.  that  lawyar  did  nat  da 
anything  far  us  and  alsa  nathing  far  ay  san  wa  did  all  aursalf  and  1  think 
ha  is  aharglng  ta  muah  far  twa  flTa  mlnuta  apparanaas  in  aaurt. 
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In  th*  B*antlB*  mj  i»n  twnplct**  baai*  tralnlg  g*t  hlnsclf  thr««  strlpss 
by   th«  mi  •t  baala   an*  a«wi8  t«  b«  4*lng  t«t7  well,   h«  can*  k*n«  vn 

1»«T«  aft«r  basic  tralnlrun    ,    ha  gaTa  no  na   tranbla  whlla  ha  waa  haaa 
atayad  away   fram  thaaa  aid  frlanda  and  gat  hia  llaanaa  baak  he  than 
aallad  that  lawyar  and  aakad  him  If  ha  wauld  aanaldar  fl50.00  baaausa 
ha  wantad   ta  buy  a   aar  tha  lawyar  tald  him  ha  wauld  nat  taka   aa  aand 
plaaa  ta  a  aar.  I  hara  mat  paid  that  bill  baaauaa  1   think  it   la  autragaa 
but  i   axpaat  ta  ba  pullad  inta   aanrt  at   any  day  arar  It.   %   tha  way  wa  did 
gira  my  aan     hia  manay  ta  huy  tha  aar  baaausa  wa  had  tald  him  if  ha  wauld 
straightan  aut  aut  and  da  gaad     wa  wauld  halp  and   stand  bahind  him, 
Bnalaaad  ia   tha  bill   frara  tha  attamay,   plaasa  aaiild  yan  halp   It  Tary 
dlTiault  far  ua   ta  pay   that  muah  manay  bacausa  my  husband  is  nat  always 
abla  ta  wark  baaauaa  af  hia  haartaanditian 
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Lavit  offices  of 

Brown  and  Leiohton 


Harold  Brown 

PaulE.  Leighton 

Herbert  Cohen 

Paul  a.Palermino 


BOSTON    MASSACHUSETTS    i^^l09 


Senator  John  V.  Tunney 
Senate  Office  Building 
Washington,  D.  C. 


August  15,  1973 


Dear  Senator  Tunney: 

I  heartily  applaud  your  effort  to  examine  the  subject  of  pro- 
viding "c^uglity  legal  services  to  persons  of  moderate  means."   For 
centuries,  che  organized  uar  wdS  whuXxy  ignorant  of  the  problem. 
Efforts  to  obtain  improvement  in  the  past  decade  have  met  with  in- 
credible resistance  both  by  the  Bar  and  the  Bench,  always  under  the 
aegis  of  some  supposedly  sanctified  principle  which  no  longer  has  any 
validity. 

I'm  sure  you  know  Qf  Mr.  Christensen' s  superb  book  on  this 
subject.   J  enclose  our  book  review  on  that  work  for  inclusion  iiiL 
the  record  of  your  hearings.   Incredibly,  the  strongest  support 
tras  come  from  the  Supreme  Court  and  some  appellate  courts,  but  with 
much  heel-dragging  by  lower  courts  and  bar  associations.   I  also 
offer  for  your  record,  my  article  in  the  Sept.,  1972,  issue  of  the 
Boston  Bar  Journal  entitled,  "A  Meaningful  Opportunity  to  be  Heard." 

As  an  aside,  you  may  chuckle  from  the  report  that  in  spite 
of  the  vigorous  support  of  the  Executive  Director  of  the  Boston 
Bar  Association,  that  article  had  to  be  held  up  from  publication 
for  almost  10  months  on  the  quaint  excuse  that  no  author  should  have 
published  more  than  one  article  a  year.   The  fact  that  hapless 
defendants  were  in  the  meantime  subjected  to  patently  unconstitutional 
prejudgment  attachments,  was  not  regarded  as  a  supervening  circumstance  I 

As  for  "group  legal  services,"  the  intransigence  of  the  ABA  and 
its  state  counterparts,  has  been  woeful.   As  you  kiow,  on  this  issue, 
the  ABA  Code  of  Professional  Responsibility  is  unconstitutional  on 
its  face,  yet  it  has  been  slavishly  adopted  by  a  majority  of  State 
Supreme  Courts  as  well  as  numerous  federal  agencies,  such  as  the  U.S. 
Patent  Office.   I  am  also  enclosing  for  your  record  a  copy  of  my  article, 
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"A.B.A.  Code  of  Professional  Responsibility"  published  in  The 
Catholic  Lawyer  (1970) ,  since  it  covers  this  and  other  issues 
relevant  to  your  inquiry.   When  this  article  was  published  in 
the  Boston  College  Law  School  "Annual  Survey  of  Massachusetts  Law," 
both  the  law  school  and  the  printer  had  so  much  trepidation  that 
they  used  a  footnote  expressly  disclaiming  any  support  for  my  views. 

Finally,  as  you  may  know,  I  have  vigorously  attacked  all  efforts 
to  "integrate"  or  "unify"  the  state  bar  associations  since  I  am 
thoroughly  convinced  that  the  Bar  already  exercises  enough  monopoly 
power  and  is  the  only  avowedly  self-regulated  such  institution.   I 
am  enclosing  for  your  record  my  article  attacking  the  effort  to  "unify" 
the  Bar  in  Massachusetts,  including  the  patently  illegal  minimum 
fee  schedules. 

As  you  may  know,  I  have  strongly  supported  the  effort  of 
franchisees  to  obtain  both  judicial  and  legislative  relief,  ray 
second  book   on  this  subject  being  ready  for  publication  by  the 
New  York  Law  Journal  under  the  title  "Franchising:   Realities 
and  Remedies."   incredibly,  that  program  has  been  bitterly  assailed 
for  "fomenting"  litigation. 

Finally,  you  will  inevitably  find  that  even  when  small  business- 
men learn  their  rights  and  obtain  qualified  counsel,  the  litigational 
costs  can  be  an  effective  bar.   Where  there  is  such  strong  public 
policy  as  in  the  need  for  private  enforcement  of  the  Antitrust  Laws, 
Senator  Philip  A.  Hart  has  publicly  recommended  that  the  SBA  provide 
loans  for  such  purposes.   On  the  more  conservative  side,  I  have 
urged  that  potential  "class"   raenibers  be  apprised  of  such  claims, 
with  active  solicitation  of  their  financial  support.   To  avoid  abuse, 
such  effort  would  be  under  the  guidance  and  approval  of  the  Court. 
In  that  way,  each  small  client  could  provide  the  wherewithal  for  the  mean- 
ingful assertion  of  legal  rights,  as  suggested  by  Mr.  Justice  Thurgood 
Marshall  in  the  recent  case  of  State  of  Hawaii  v.  Standard  Oil  Co.  of 
California.   Instead,  the  Rules  for  Complex  Litigation  expressly  bar 
all  such  solicitation,  as  though  the  latter  were  an  evil,  per  se. 

You  will  quickly  discover  that  all  such  blockades  are  in  fact  desigi- 
ed  to  defeat  the  assertion  of  rights  before  the  issues  can  be  heard  on 
the  merits.   Anyone  who  tries  to  change  the  system  will  soon  find  that 
those  who  do  not  like  the  message,  will  turn  their  wrath  upon  the 
messenger. 

Sincerely, 


HB:md 
Enclosures 


Haroxa  Brown 
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ManOA,  C» ,  93933 


The  HonorabTC  ^ohn  V.   Tunney 
United  Statea  Senate 
Washington,   D.  C.    20510 


Sear  Senator  Timney: 

Perhaps,    rather  than  having  written  the  attached 
letter,  my  wife  and  I  should  eaoh  light  lanterns 
and  search  the   streets  throughout  the  State  of 
California  during  the  hours  of  daylight,   day 
after  day,    and  upon  completion  begin  a  state  by 
state   search  throughout  these  United  States 
looking  for  an  honest  man,   as  Diogenes  did,    in 
ancient  Greece,    allegedly. 

Should  the   situation,    as  described,   not  fall 
within  the  purview  of  your  office,    we  would 
appreciate  you  forwarding  the  correspondence   to 
somebody,   who  in  your  opinion,    is  in  a  position 
to   take  positive,    and  decisive  action  concerning 
the  matter. 
"Sin^^i^ly, 

408/384-6979 

P.   S.   Dear  Senator  Tunney,   I  HOPE  this  may  fall  within  the  purview 
of  the   second  Senate   subcommittee  you  have  been  named  to  chair; 
the  Subcommittee  on  Representation  of  Citizens  Interests  of  the 
Judiciaiy  Committee,  Mr.   Chairmanj    they've  been  pulling  this  stimt  awhile. 
Every  best  wish  for  your  continued  success.      (oopsi   l^y  they,   I  mean  to 
say  British  Leyland  Motors  Inc,   Leonia,  N.   J. 
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Marina,  Ca.   9393i 
September  10,   1973 

On  November  28,   1972  my  vife  and  I  bought  a  new  Ja^ar  XJ6  4  door  eedan  from  Brit- 
ish Motors  of  Monterey  irlth  warranty  of  1  year  or  12,000  milee.     Prior  to  the  sale 
both  salesman  and  general  manager  advised  ve  considered  air  oonditionlng  VITAL,   due      ' 
to  oar  physioal  conditions   (Pis  See  End  ^) ,  and  also  ve  were  considering  another 
oar  made  in  the  USA.     We  were  attempting  to  equate  features  involved  with  both  oars.     ' 
Other  dealership  had  demonstrated  Amerioein  made  oar  and  allowed  me  to  drive  it,  with 
my  wife  present,   as  well  as  my  oldest  son  and  his  wife  and  their  3  year  old  son. 
Jaguar  thereupon  was  demonstrated  for  us,   and  I  was  allowed  to  drive  it,   as  well. 
Assured  by  saleanan  and  general  manager  faotoiy  installed  air  conditioning  oompsr- 
able  to  American  oar,   as  well  as  standard  equipment,    together  with  automatic  trans- 
mission on  ALL  XJ6s  EXPORTEB^^f^o  the  United  States.     He  read  the  specifications  set 
forth  on  backside,   fourth  page?   sliok- finished  pasteboard  in  full  color,   consisting 
of  4  pages  (or  8,   counting  front  and  reverse  each  page)   of  lOi"  Vf  x  9i"  L  brochure, 
British  Loyland  Hoiors,   Ino.,   Leonia,  N.   J.,   listing  under  "Optional  Equipment: 
Faotoiy-installed  air  conditioning",   among  ■■Mother  features.  This  brochure   (I 
still  have  it)   obviously  originated  from  S^.JT^^nbid  it  seemed  logical,  as  well  as 
quite  evident,  that  sta^ents  contained  in/^ertained  to  IMPORTED  XJ6s,   and  therefore 
verified  infomation  given  us  by  salesn^^a^^d  <f^eral  manager.     In  addition,   having 
previously  read  British  Leyland's  advertisi^  by  i^ticnal  news  media  in  news  and 
business  magazines,   as  well  as  newspapers,   in  this  countiy  stipulating  in  print, 
without  qualification:".., standard  features. ..air  conditioning...".     The  most  re- 
cent to  come  to  ny  attention,   for  example,   is  a  full  page  color  ad  on  page  23,  June 
•73  issue  of  Fortune  magazine.     Also,   specified,  without  qualification,  in  the  Oper- 
ating Inotruotion  Booklet  for  the   '72  XJ6,   in  that  section  pertaining  to  air  con- 
ditioning, on  page   32  is  a  sintence  reading:   "Movement  of  the  quadrant  levers, 
mounted  below  the  radio  aperture  in  the  console,   to  the   (Dashboard)   position  will 
direct  refrigerated  sir  only  to  the  screen  (air  vents  set  on  extreme  right  and  left 
seotions  of  dash).     And,   also,   there  is  a  separate  card,   4"  W  x  7"  L,   title:"Delan- 
air  Air  Conditioning  System  As  Pitted  to   2.8  Litre  and  4.2  Litre  Jaguar  XJ6."  The 
oaidls  headed  beneftth  the  title,   as  well,   with  sub-titlej   "General  Infomation  and 
Operating  Instructions",   and  states,   in  part,   on  the  front. . ."Rotate  the  switch 
clockwise  towards  "COLD"   to  obtain  desired  temperature   (u;ider3Corlm  mine),   and  on 
the  back  side  of  the  card  under:   "Operational  Hints". ...  (^para.    (2]^  If  the  caijinteri- 
cr  becomes  too   cold   (vmderscorin^  mine)even  after  switching  the   fans  to   "SLOU",    turn 
the  switch  "B"  counter-olockwise  until  the  desired  comfort  is  reached.     And,   finally, 
under  that  portion  of  the   "window  sticker"  on  oar's  window  listed  under  "options  and 
accessories  installed  by  manufacture^  one  of  the  items  listed  is  Air  Conditioning: 
$534.00. 

Car  driven  period  Deo  ■•72  -  May   '73  at  which  time  air  unit  indicative  inadequate  at 
temps  approx  90-95  degrees,    since  necessary  to   strip  to  the  waist  to  obtain  any 
Blight  relief  from  the  heat,   while  I  was  driving}   July   '73  temp  112,   air  unit  mal- 
funotioned  and  expired,   mileage  approx  9,559;    sub-let  for  repair  by  dealership  (NEW 
OWNER);    Aug  31,    '73  temp  approx  99,    blew  out  BLAST  OP  HOT  AIR,    as  hota^hat  ol 
tained  at  high  setting  on  HEATER  control,    and  expired,   once  again,  flOHPH^ 
in  area  botwopn  Bakprsfield  and  Ilojave,   California   (a  distance  approx  53  miles;^'  when 
it  expiredjK'^'g)^?i>x-i4T^fe'?(i?Ws.      On  Aug  10thymilea,?e  verified  by  Service  Manager, 
dealership  an  Il,4'j0>/Wcre^ary  duo   to   roplacement  part  on  order  (now  on  backorder) 
not  available  «#  Los  /mgelos,    emd  if  not   stocked  H.   J.,   nooessitated  obtaining  from 
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UK,   amount  of  time   to  acquire  part  and  shipment   to  dealer  so   as  to   have   in  ntook 
to  install  ray  car  unknownt   emd,,  as  of  this  date;  part  not  received.*  Also,   as  of  Sept 
6th,   my  car  was  driven  to   dealership  for  repair  of  air  conditioner  and  replacement 
of  any  emd  all  parts  that  may  be   required,    inasmuch  as  dealership  previously   repaired 
it  w/mileage  O  9,959  when  it  reached  his   shop,   and  performed  required  9,000  mile 
8ejrv:ice  as  well;   on  tly^fj^occasion^tho   car  wasj^pt  at  the   shop   from   the  9th  of  July, 
j<ttlt*approx  5tOO  PM  in  the-^lvenlng,   July  1 3thrJ5  wffs  ihf i 


,^_r»,^^„^  ^.„„  ...  .....    „..„  ^.v,.— ..c.,   " J    '-> ,yvfc  """  ^.ifonned  it  was  ready   for  me   to 

pick-up.   The  mileage  on  car  when  delivered  shop  Sept  6th  approx  12,554  miles. 

•necessaiy  to  record  mileaj^e  when  draft  extruder  ordered  since,   in  all  probabllltyi 
my  mileage  would  have  exceeded  12,000  miles  -  out  of  warranty,   upon  its  arrival. 

Todate,   I  have  written  4  letters,   attempting  to  employ  various  techniques  of  ap- 
proach; during  period  Aug     13th  -     Sept     5tb  re«    complete  uselessnesa  of  air  con- 
ditioner,  demanding  that  it  be  removed  from  oar  and  the  8534.00  reimbursed  ne,   or 
else  have  a  factory  rep  brought  in  and  have  it  tested  with  me  present.      Aside  from 
the  air  unit^I   stated  wanted  alleged  ^300. 00  AM/ro/stereo  tape  deck  out  of  the  car 
and  i^plaoed  with  unit  of  different  make   that  would  operate,    since  I   was  unable   to 
retain  AM  reception,   alone,   when  driving  from  the  Marina  -  Monterey  area  to  San 
Jose,   or  the  San  Francisco  bay  region  on  US  17 j   the  unit  was  selected  by  the  gen- 
eral manager  of  the  dealership   (old  owner),    sub-let  for  installation,   and  not  shown 
on  the  bill  of  sale,   invoice,   or  window-sticker;   however,   it  cem  be  verified  that 
the  dealership   (old  owner)    did,   in  fact,    send  XJ6s  to  a  particular  shop^"Auto  Stereo'^, 
on  Del  Monte  Blvd,   Seaside,  California.     Neither  my  wife^nor  I   saw  the  unit,   or  had 
anything  whatsoever  to  do  with  selecting  it.     As  a  matter  of  fact,   after  it  was  in- 
stalled,  for  all  practical  ptirpose,   insofar  as  appearance  was  concerned,   it  looked 
to  ua  like  a  8300.00  Mf/PK/ateTeo  tape  deck.     Furthermore,   I  had  previously  com- 
'    plained  verbally  re:  unit's  perfomance,   prior  to  any  formal  written  correspondence 

that  was  initially  begun,  by  me;   presently  installed  is,   allegedly,   either  4th  or 
;    3'th  unit  of  sane  make  with  no  change  In  performancei   and  frankly,   I've  lost  count  of 
the  number  of  time  unit  has  been  reinspected,   reconnected,  because  of  loose  wire, 
allegedly,   and  replaced.    (Unit  thrown-in  w/the  deal  as  incentive^  at  no  charj^e^  GenMgr) 
Average  yearly  temperature  for  Marina  -  Monterey  area  Is  minimum  47.7  degrees,  maxi- 
mum of  68.8,   with  average  humidity  of  75*     So,   as  you  o£in  see,   I  only  require  air 
''<    iinit  upon  leaving  my  area  of  residence.     Andj^hould  be^in  San  Franolsoo   rarely  re- 
quired,  which  it  has  proven  to  be,   while  driving  in  that  olty.     However,   one  can 
drive  through  the  State  of  California  and  encounter  many  and  varied  climatic  con- 
ditions:    Sacramento,   Fresno,   Bakersfield,   axeavthrough  the  San  Joaquin  valley, 
Barstow,   and  so  on,   are  extremely  hot  In  summer  months,   as  well  as  Nevada. 
;'  My  initial  letter  acknowledged  by  Jaauar  Cars  for  British  Leyland  VZ.  Ltd  (please  see 

End  1)   on  Aug  I6tb;  BL  Motors  Ino,  N.   J.   on  Aug  20tb;(Pls  See  End  2),   and  BMC 
'    Distributors,   Ltd,  San  Francisco  on  Aug  27th  (Pla  See  End   3),   and  again  on  Sept  4th 
'     (Pis  See  End  4).     My  fdSrth  letter  to  Mr.   A.  T.   Peny,   dated  Sept  5th,   although  I 
1'  ezpeot  to  receive  no  xepi.^fi9&ll  four  my  letters^info  copies  to  UK,  N.J.,   or  Sen 

Francisco,   regardless  'of  "which  office  original  was  mailed. 
^  On  Sept  7th,  phoned  Mr.  Abramson,  Customer  "Service"  Manager,  N.   J.  -  he  referred 
'    me  to  Mr.  A.  T.  Peny,  Vloe-Presldent  For  Service,   BMC  Distributors,   Ltd,   San  Fran- 
^^   olsoo;  upon  phoning  and  IdentlQring  myself,   I  was  told  be  was  at  a  meeting  and 
t:  would  probably  take  a  late  lunchyby  his  seoretaiy,  who  had  no  record  of  receiving 
,',  By  letter  of  Sept  5th;  we  arranged  to  hove  Mr.   Peny  phone  me  @  3iOO  FM,   thns  allow- 
''    for  temlnatlon  meeting,   lunoh,   and  time  to  attempt  to  find  letter.     At  3tOO  FM  Mr. 
f    Jook  E.  Hockley,   Service  Engineer  phoned,   stating  Mr,   Perry  was  gone  for  the  day  and      • 

he  was  speaking  for  Mr.   Perry,     He  talked  for  a  half  hour,   aocordlng  to  Mr.   Hockley, 
7   md  aooomplished,   for  me,   absolutely  nothing,     I   stated  to  Mr.   Hockley  that  my  wife 
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and  I   had  been  told  at  tho   time  of  purchase   that  the  air  conditioner  was  comparable 
to   those  units  in  American  care,    specifically^  a  Lincoln  Mark  IV.      He  asked  whether 
we  had  a  -vrritten  statemont   to   that  effect.      He   further  stated  that  operation  of  the 
automobile   at  high  speeds   resulted  in  tho  air  conditioner  producing  less  cool  air. 
He   stated; once  again^  that  he  had  chocked  w/Mr.   Ron  Uoodridge,   Service  Hgr,    DM  of 
Monterey  and  had  boon  told  that   "the  air  conditioner"  was  operating  to  normal   stan- 
dards.    I  informed  Mr,   Hockley  I  was  prepared  to  go  to  court  even  if  It  neoaseltatad 
me  consulting  and  retaining  Melvln  Belli,   of  Belli,   Ashe,   Ellison,   Cboulos  4  Ldeff, 
whose  office  and  firm  are  located  in  San  Francisco   (of  course.   I   had  no   such  in- 
tention at  this  point  In  tinie)(having  already  consulted  ^KtOmeys  in  Monterey  ar«a). 
Mr.   Hockley  stated  that  I  was  merely  dropping  names,  which  wa%  as  a  matter  of  faot, 
quite  true.      I  asked  Mr.   Hockley  if  we  could  somehow  negotiate  the  mattop  outelde 
court,   by  exchanging  my  XJ6  for  a  '72  or  »73  XKE  demonetrator.   or  "eroeutive  oar", 
inasmuch  as  the  Monterey  dealership  (ne*  general  manager)    andmlnally  eatablished 
that  there  was,   indeed,   a  great  deal  of  difference  In  the  air  units  in  the   2  oars* 
(XKE  which  was  in  same  price  range  as  XJ6,   oomparably  equipped,   when  I  purchased 
mine,  has  muoh  less  tubing  through  which  cold  passes  from  refrigerating  iinit  to 
dash  vents,  consequently  muoh,  muoh,  leas  I6aB  of  cold  air  'befor«  it  rvaohea  d«Bb 
Tenta,  which  play  an  important  pa±t  in  the  manner  in  whioh  the  cold  air  is  distrib- 
uted through  the  car,  since  they  are  completely  arranged  in  a  different  manner,   to 
include  size,    shape  and  positioning,   plus  the  fact  that  the  oar  itself  has  an  in- 
terior consisting  of  LESS  cubic  feet  than  the  Xj6)(and  I  had  informed  general  man- 
ager in  Monterey  that,   of  course,   I  was  prepared  to  pay  a  reasonable  aaount  of  money 
in  order  to  get  out  of  the  XJ6  and  into  a  car  made  hy  Leyland  that  would  have  a  e^»- 
tem  veiy  closely  comparable  to  an  Amerioan  unit;   that  what's  fair  is  falri^Mr.  Hool&> 
ley  told  me  that  there  was  absolutely  nothing  he  could  do;   it  was  up  to  the  dealer- 
ship in  Monterey   (new  owner)]^   the  general  manager  had  already  told  me  on  Sept  6th 
that  in  order  to  get  into  an  XKE  w/air  and  automatic,  it  would  cost  vezy  nearly 
S3>000,   unless  the  distributor  was  agreeable   to  absorbing  some  of  the  loss  aooru- 
Ing  to  the  Monterey  dealership.     I  offerred  $3t500,   including  tax  and  lioense,   to 
which  the  general  manager  at  Monterey  was  agreeable,   provided  distributor  vent 
along  with  it;  (ji^^-zing  that  he  could  telephone  the  distributor,   or  vice  versa 
jBMHIinpBftpxS^ffioej  I,  myself,  however,  did  not  get  into  all  this  detail 
with  il^HookiKjr.     He  stated  THAT  the  XKE  and  XJ6  were  two  entirely  different  airto- 
■oblles,   that  I  owned  a  used  oar  that  also  was  out  of  warranty.     We  ■utnally  agreed 
further  dlsoussion,  or  attempts  on  my  part,   at  least,  to  negotiate  with  hla  vaalaaa. 
Jj^^dJtaj^Hpokley  I  hoped  he  enjoyed  the  weekend  holiday  period.     He  hung  up,   but/l/lBr 
peatf^t^b  he  was  speaking  for  Mr.   Peny, 
avlng  been  advised  that  I  had  no  grounds  for  a  legal   suit  against  Leyland,   et  al, 
^although  none  of  the  3  attorneys  consulted  mentioiB%  "class  suit",   I  an,   person- 
i-ally,  not  yet  ooni^oed  that  grounds  for  class  aotlon''litigation  against  British 
^Leyland  Motors  dojpfot  apply;   it's  Inoonoeivable  to  me»  that  I  own  only  XJ6  w/faultor  air, 
*BL,  UK  ranks  23rd  among  300  largest  foreign  industrial  companies,    sales:     •3»247,o77 

■  billion  for  last  year;  net  profit:  $59,717  million.    (See  Fortune  magazine,   Septem- 
j,ber,  1973  issue).  JBACK 

What  my  wife  and  I  have  to  look  forward  to  now,   after  receiving  the  carrywlth  the  air 

■  conditioner  repaired  again,   one  more  time,   is  the  fall  and  winter  monthaf   vntil 
•^approximately  9  more  monthsywhen  May   '74  arrives  and  we  switch  on  the  air  oondition- 
'  er  for  a  lengthly,   sustained  period  due  to  the  outside  temp  and  it  expires^   onoe 

'  again,  at  which  time  we  shall  be  forced  to  have  it  rapaired  at  our  expanse,  each 
.  tlae  we  operat^during  the   simmie^  in  hot  areas.     NoT(,will  that  be  fair  to  us? 
lould  it  be  fair  to  anyone?     He  bought  the  oar  in  good  faith.     We  bought  the  oar 

-  3  - 


^. 
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only  after  having  read  the  BUI  brochure,    ond^aitcr  uum.  ,t:;.ju^  .  .   . ., 
who   stated  he   could  fully  understand  the   air  conditioning  pertaining  to  me,    paj  Cic- 
ularly,    since  he  held  a  pilot's  license,    but  could  no   longer  fly  due   to   suffering: 
a  heart   attack,    himself,    some   time   during  the   past,    and   the   importance   of  it   in 
relation  to  my  wife's  condition,    as  did  the  general  moneiger  assure  us  that   he 
fully  understood  the  problem,    and  in  order  to   sell  us  the   best   car  he  would  "thi-ow-ln" 
with  "the  deal"   an  AM/Wl/stereo  tape   deck,   at  no   charge,   which,    indeed,    he   did)    how- 
ever; aside   from  the   fact  that  we've  only  recently  ascertained  that  it   did  not  sell 
for  S3OO.OO,   it  does  not  perfoim  to   the   standards  of  such  type  units  installed  by 
an  American  car  dealer,   or  by  any  means  to  ANY   radio  we've  ever  had  the  misfortune 
to  encounter  previously  as  a  malfunctioning,   or  weak  signal  unit,   which  until  Aoinr, 
'business  with  BIW  we  did  not  ever,    in  the  past,    encounter. 

Naturally,  I  have  all  papers  nertinent  to  the  matters  bill  of  sale,  invoice,  win- 
dow sticker,  copies  of  all  corl^pondence  sent  to  BUf  UK,  II.  J.,  and  San  Francisco, 
as  well  as  Operating  Instructions  booklet  furnished  with  the  car  and  so  on^as  pre- 
viously described. 

Now,   we   can  live  with  the   radi9^uiui,Af  jMjhave   to  do   so,    without  it  being  removed 
and  a  unit   that  WILL  perform  p3rop5rT^1^^Tftj.!,      It  is  the  AIR  COnDITIONER  with  which 
ve  can  not  live   (Again,   Pis  See  End  5)  •     And  we  can  not  und«rstand  how  the  XJ6, 
1972  model,     COULD  be   sold  to  a  prospective   customer  living  in  an  area  where   the 
Bummers  were  exceedingly  hot,   if  the   salesmen,   or  the  general  manager,    or  the 
owner  of  the  dealership  were   to  advise   the  customer,  just  prior  to   concluding  the 
sale^  what  the  "normal  operating  standards"  arenas  set  forth  by  the  distributor's 
Service  Engineer  (Again,   Pis  See  Ends   3  and  4) »    and  only  we   two  own  an  XJ6  with 
such  an  impotent,   malfunctioning  unit   that  continually  expires  at  exterior  temps 
approaching  90  -  95,   and  produces  NO  RELIEF  inside  its  interior,   unless  one  strips. 
Therefore,   as  citizens  of  these  United  States  of  America^ my  wife  and  I  are  now 
convinced  that  we  have  been  most  grieviously  wronged  and  dealt  with  unfairly  and 
dlflbones-tly,   with  possible   resultant  physical  damage   to  me,    from  which  I  may  be 
completely  unable  to  recoup,  or  compensate  for,   as  well  as  possibly  aggravating 
the  physical  condition  of  my  wife   (Again,  Pis  See  End  5)  >   and  appeal  to  you  for 
edd  In  obtaining  redress,   to  include  prohibiting  further  import  of  Jaguar  XJ6s 
vlth  faotoiy  installed  air  conditioning  into  the  United  States,  and  action  taken 
to  force  BM  UK,  N.  J.,  and  any  and  all  of  its  other  distributors^  and  dealerships^ 
to  cease  and  desist  allowing  their  salesmen,  general  managers,   and  owners  of  deal- 
erships to  practice  any  deceptive  sales  techniques,   as  well  as  make  any  statements 
of  misrepresentation     regarding  aax  aptionsJj^^x  standard  equipment  involved  in 
the  XJ6,  and     to  cease  and  desisl^rcationarnra^ading  sales  advertising  through 
the  means  of  this  oountiy's  mass  news  medla^ including  magazines  and  newspapers 
sold  either  nationally,  or  locally,   but  not  limited  to  only  those  tjrpe  chminels 
presently  utilized  and  containing  deceptive  Information  pertaining  to  |^B  o^iB  of 
the  products  Bli!  manufactures,   but   to   include  advertising  by  television,    radio  or 
any  other  means  available  to  them  within  these  United  States. 

Tears  very  truly, 


-  4  - 
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bv^r>.W      l^inimr  C.ar*i.  British  lfyland  uk  limited 


Jaguar  Cars 


Brown"!  Lnnr,  Alleslny.  Covunlrv  rV!>  '1DR 

Telcplion.:  Alli:slr:y  (0203  3^)  ?l.-'l      T.-I.x  31622      C.il.lus  J.kiu.ii  Cn>,..nl.v 


FRWE/HMl.. 

Marina, 

Cal.  93933, 

jj   g   ^  16th  August,  1973. 


Dear   Sir, 

Thank  you    for   your   letter   dated    the  13th  August,    from  which   I 
am  concerned   to    learn   you   have  experienced   certain  problems  with 
the  XJ6   Jaguar   car   which  you   purchased   in   November   last,    some  of 
which   are    still   outstanding. 

Since   all   matters   relating   to   Jaguar  cars    sold   and   operated    in 
the  United  States   are   handled  by  British   Leyland  Motors    Inc.    of 
Leonia,    New  Jersey,    I    am   referring   a  copy   of   your  letter   to  the 
president   of    that   company,    requesting  him   to   ensure  that   action 
is   taken   to  deal   with   those   matters    to   your   satisfaction. 


Yours   faithfully, 
For    JAGUAR  CARS   - 

BRITISH    LEYLAND  UK   LTD. , 


F.    R.    W.    ENGLAND./ 
MANAGING  DIRECTOR. 


^^Cl  "^X     ] 


1(1  Ki  hi'il I  Nn  '1(1I7<I 


1705 


',-^V 
\'..^} 


BRITISH  LEYLAND  MOTORS  INC. 


600  WILLOW  TREE  ROAD      •       LEONtA,  NEW  JERSEY  07605       •       Tel    (201)461-7300      •      Telex    No      135491 

August    20,    1973 


Marina,   California      93933 

RE:   Jaguar  XJ6 

Serial  No.  UCIL00068820BW 


Our  President  wishes  me  to  acknowledge  your  letter  of  August  13,  1973 
and  to  arrange  for  the  situation  which  you  describe  with  your  Jaguar 
XJ6  to  be  fully  reviewed  by  our  Distributors  and  your  dealer. 

Our  Distributors  are  British  Motor  Car  Distributors  Ltd.,  1200  Van  Ness 
Avenue,  San  Francisco,  California  94109  and  we  are  today  requesting  them 
to  make  arrangements  to  be  further  in  touch  with  you  either  directly  or 
through  the  dealer  concerned  and  we  are  also  asking  them  to  let  us  know 
if  there  is  any  way  in  which  we  can  assist  them  in  this  matter. 

Trusting  our  action  meets  with  your  approval  and  assuring  you  of  our 
continued  interest. 


Very  truly  yours, 

/' 

,' — )  I   / 

L.  R.  Abramson         / 
Customer  Service  ManageA 


LRA : swh 

cc:   Mr.  A.  T.  Perry 


(^^^CL    S   ^ 


AUSTIN  JAGUAR  MG  LAND    ROVER  TRIUMPH 
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BRITISH    MCTCR    C^R    DI5TR1BUTCR5.    LTD        — ' 


I  I  J    i  i  •  ?     I      W  J  ■  >  M 


RE: 


i  L6S3;;6w 


J-i-k   -fOL    TO-    yc'^r    'ei'.i'    c'   A_qL5C    !3:h    -ecs-di-q    ycjr    Jaauar    XJ6, 
5    ceo  f    cf    ..rh.'cr    !?35    bae"   asssea    :g   us. 

'ie    -aq-et    ;c    'earn    cr    yc^r    ^-happ^Tess    ,-.  ' 'h    :'^e    radio   and    l\r    conditioning 
.-'it.      T-e    '=cio   =-d    Its    prcbie-5    sre   s   natter   entirely  betjyeen   yourself 
i-1    :-=    sel'i'c  c^a^e-    as    this    lji  '  t    Is    -ot    cove-ed   by  any   B.L.M.    factory 
na"-5-c/   c-    5e-v;ca.      Tea    -ealer    r ■ ts    the    -adio    that    the   customer    requests 
3-2    it    '=,    the-a-O'-e.    covarac    bv    the   policies    of    the  manufacturer    concerned. 

I    -a.i    c'-.eckec   wi  cii    3-it'S-    ^'ctc^5    of  ^'t-te^ey   and    they   assure  me    that    the 

=  1-    zzrzi -.'.  z-^'.rz    ^nit    .v=5    opa'ati-c    to   -cral    stancards    for   a    Jaguar    XJ6.  , 

A:    this    J.- i  t    is    of    sra'ie-    size    a-d,    therefo'-e,    capacity,     it    is    not  possible      *     ^' 

to   zorpare    it    ,.ith   any   dc-estic    u.t  i  t .       '-_ji?i!J'^   DP-   be  pqss  ible_^_toj-_emove  (  ^^      r- 

it    "fron    tne    car   as    it    is   a-    i-teg^al    part    cf    the   construction   and   basic  ^   ,  ii(^  ~ 

crice   of    the    ajtorcbile.    ^ 


S^^ 


W'tp    -653 -a    tc    t^e    cifferepces    i-   purchase   price    quoted  which   as    you   pc 


3u   pointed  ,■''  /' 

out    ..as    -ot    firalized    dealer    ^anciipg   a-^d    transportation    charges    and    trade-in  « f^^ 

vai_es    .-.-'.z^    war/    frc-    area    to  area    have    a    r^rked    effect    on    final    car   prices.  ,,T* 

1'    yoj    ..  ish    tc   "sv/ap"   ycj-    ca^.    ray   i-,  e    suggest    you    take    this    up   with    your 
local    e.L.M.    dealer. 


You  rs    ve 'y    truly, 

BRITISH  MOTOR    CfllR    DISTRIBUTORS,    LTD, 


Jock   E.    Hotkley 
Service    Engineer 


JEH:sjt 

cc:      Mr.    Ron  Wood  ridge 

British   Leyland   ^'otors ,     Inc. 
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BRITISH   MOTOR   CAR   DISTRIBUTORS.  LTD. 

1109    •    (415)    776-7700     K-  '        '':''*ii;'»  '■■■    w 


1200     VAN    NESS    AVENUE    •    SAN    FRANCISCO    •    CAIIFOflNIA    941 


KlflL     HQVAIF 
President 

ANDREW    M     REGAl.  lA 

Executive  Vice  President 

and  Genera  I  Manager 


September  4,  1973 


Marina,  California   93933 


RE:   IL68820BW 


We  acknowledge  receipt  of  your  registered  letter  of  August  29th. 

It  would  appear  that  it  is  pointless  to  continue  this  correspondence, 
but  for  the  record  I  wi 1 1  note  our  answers  to  the  two  main  problems 
you  have  with  the  car. 

1.  The  radio  was  supplied  and  fitted  by  the  selling  dealer  and, 
therefore,  it  is  solely  his  respons ibi 1 i ty  to  satisfy  your 
requ  i  rements . 

2.  The  air  conditioning  unit  I  am  assured  by  British  Motors  of 
Monterey  is  operating  to  normal  factory  standards  for  a  Jaguar  XJ6, 

Yours  very  truly, 

BRITISH  MOTOR  CAR  DISTRIBUTORS,  LTD. 


Jock  E.  Hockley 
Service  Engineer 


JEH:sjt 

cc:      Mr.    Ron  Woodridge 

British   Leyland  Motors,    Inc. 
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Indio,  California 
17  September  1973 


Senator  John  V.  Tunney 
Washington,  D.  C. 

Dear  Sir: 

I  read  in  the  paper  today  that  hearings  were  being 
held  regarding  lawyer  fees. 

The  plain  truth  is  that  the  majority  of  us  do  not  have 
access  to  justice  simply  because  we  cannot  afford  it. 

In  1973,  I've  had  the  experience  of  being  sued  AFTER 
I  had  voluntarily  written  to  a  man's  attorney  asking  how  much  I 
owed  the  man,  as  there  was  a  bill  coming  up  the  following  month  and 
I  didn't  know  how  mucli  it  was.  Of  course,  this  suit  said  I  had 
refused  to  pay.  The  letter  was  ignored. 

Of  that  isn't  false,  I  never  saw  anything  that  was,  but 
the  notices  that  go  out  throughout  the  business  world  or  the  record 
does  not  reflect  this. 

In  1973,  I  paid  for  a  dessert  cooler  which  was  never  sold 
to  me,  which  I  never  saw,  which  I  never  heard  of  until  threatened  with 
a  suit,  and  finally  sued, 

I  wrote  to  the  man's  attorney  and  tried  to  learn  when  and 
where  I  was  furnished  this  cooler,  and  hired  an  attorney  myself,  and  asked 
him  repeatedly  for  months  to  find  out  where  this  non-existent  cooler  went. 

My  attorney  never  did  find  out  for  me  except  the  time  was 
1972.  Eventually,  on  his  advice,  I  paid  because,  quote  "you  never  can 
tell  what  kind  of  mood  the  Judge  will  be  in,"  unquote. 

This  is  justice? 

This  week  I  was  charged  for  a  radio  which  was  stolen.  I  never 
stole  that  radio  or  any  other  one.  I  have  never  even  seen  it. 
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I  never  heard  one  single  utterance  that  could  remotely 
connect  me  with  the  theft  of  this  radio.  I  am  aware  of  a  report  to 
the  police  witli  a  different  value  for  the  radio,  a  different  date  for  the 
theft  by  4  days,  that  it  took  place  from  4  to  6  pm  on  Sat.  June  16, 
when  I  wasn't  within  30  miles  of  the  place. 

I'll  let  someone  furnish  tlie  adjectives,  for  the  ones  I  have 
to  describe  this  kind  of  so-called  legal  system  are  not  the  kind  I 
can  write  here. 

In  a  real  estate  deal  in  1973  where  we  were  selling  our 
home,  the  final  week  of  the  escrow  we  were  presented  with  costs  we  would 
have  balked  at  had  they  been  presented  at  the  beginning  of  the  deal. 

We  wind  up  paying  h  month's  payment  LONGER  than  we  owned  the 
house,  interest  for  3  days  AFTER  we  have  the  house  recorded  to  the  next 
owners,  and  over  $500  loan  penalties  on  a  loan  that  was  never  in  our  name  and 
never  could  be,  and  we  can't  even  get  a  copy  of  the  loan,  plus  we  learned 
we  had  been  paying  $2  a  montli  more  than  was  being  credited  to  tlae  loan. 

Beautiful  case?  It  cost  us  $100  to  an  attorney  to  learn  it  was 
cheaper  for  us  to  pay  tlian  to  stand  the  suit  if  we  didn't  deliver  the 
house,  and  take  a  chance  on  recovering. 

Legal  justice?  Wliat  in  the  world  is  that?  It  isnft  available 
around  here  at  prices  anyone  can  afford. 

Sincerely 
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San  Diego,  California 


SEMATOR  JOHN  V.  TUNKEY  18  September  1973 

^2i.:5  New  Senate  Office  Building 
Washington,  D.C.   20510 

Re:   Lawyers  Fees 

Dear  Senator  Tunney: 

.September  l6, 
I  noted  in  the  SundayA1973  edition  of  The  San  Diego  Union  that  you  are 
beginning  an  investigation  of  lawyer's  fees  and  consiimer  access  to 
lawyers.   Congratulations,  I  feel  that  it  is  high  time  that  such  an 
investigation  be  made  including,  I  hope,  an  investigation  into  the  method 
of  establishing  maximum  fee  schedules.  The  maximum  fee  schedule  for 
probate  in  the  state  of  California  can  result  in  excessive  fees  for  the 
amount  of  work  involved,  A  personal  example  is  presented  in  the  following 
paragraph. 

Estate  of  Jeanette  C.  Potthoff,  deceased,  distributed  to  Jack  "'ussell 
Potthoff,  son  and  sole  distributee,  without  rendering  accounting, — 
Total  value  of  estate  $70,537,22, — Maximum  statuatory  attorney's  fees 
as  ordered  by  the  court  $20^0,75, 

Assuming  a  fee  of  $50,00  an  hour,  the  above  fee  represents  forty  (40) 
hours  of  work  required  in  the  case  sited.   In  this  case  I  doubt  that 
half  that  amount  of  work  was  required.  In  my  mind,  fees  based  on  the 
value  of  the  estate  are   unjust  in  that  they  do  not  reflect  the  amount 
of  work  required  on  the  part  of  the  attorney  which  is  really  what  his 
fee  should  be  based  on.   This  type  of  schedule  should  be  abondoned  in 
favor  of  a  schedule  based  on  realistic  estimates  of  the  hours  of  work 
required  to  do  a  job,  an  hourly  rate,  and  cost  of  living  adjustments 
as  is  done  in  private  industry.  In  the  San  Diego  area  at  least,   it 
appears  as  though  the  lawyers  charge  and  the  judges  go  along  with 
charging  the  maximum  allowable  statuatory  fees  almost  by  design  and 
the  client  must  pay  or  go  without  legal  services. 

In  summary,  I  hope  to  see  the  present  method  of  establishing  maximum 
statuatory  attorney's  fees  abandoned  in  favor  of  a  schedule -based  on 
the  actual  work  involved,  i,e,,  estimated  hours,  hourly  rate,  and  cost 
of  living  adjustment. 

Sincerely, 


P.  S,-  I  also  feel  that  governments  should  pay  part  of  the  appraisers 
fee  as  a  ratio  of  taxes  to  the  total  value  of  the  estate. 
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Houston,  Texas  77021 


September  18,  1973 

Senator  John  V.  Tunney,  Chairman 

Judiciary  Subcommittee  on  Representation  of  Citizen  Interests 
"Senate  Office  Building 
Washington,  D.C. 

Dear  Senator  Tunney: 

The  th^'.ng  that  hurts  more  than  the  very  high  prices,  is  the  attorneys' 
putting  off  a  trial  for  years  to  weaken  the  other  side. 


Case  No.     

Mrs,     M. 

vs 

X 

Company, 

Y     Company,    Z     Insurance 
Casa filed  October,  1969,  not  yet  triedj 

Cc-'pany  applied  to  17  rent  houses  roofs  of   X  Co.'s  shingles 
guaranteed  for  15  years  and  bonded  by    Z    'Insurance  Comrany.  These 
roofs  suddenly  went  to  pieces  (they  used  an  experimental  granule  -  aplite  - 
^that  failed).  Our  attorney  filed  suit  for  us  in^^C^tober,  1969.  Their 
attorneys  have  put  off  the  case  for  one  reason  or  another  ever  since.  The 
last  ti'^re  was  in  June  of  this  year  vrhen    X's      attorney  put  it  off  by 
filing  his  proposed  vacation  time  during  that  perio"d  and  did  not  inform  us 
or  our  attorney  although  we  were  all  with  him  five  days  prior  to  the  trial 
date  when  taking  a  second  deposition. 

What  can  a  layman  do  vrhen  he  has  already  paid  an  attorney  a  retainer  and 
we  are  still  not  in  court2  Is  this  more  Watergate? 

Sincerely, 
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Del  Mar,  California 
92OII+ 


September  23,  1973 


Senator  John  Tunney 
Federal  District  Court 
325  West  F  Street 
San  Diego,  CA 

Dear  Senator  Tunney: 

I  am  one  of  many  Americans  who  are  wonderfully  encouraged 
by  your  present  effort  to  investigate  the  conduct  of  those 
in  the  legal  profession. 

I  will  soon  appear  as  a  defendant  in  Small  Claims  Court, 
Beverly  Hills  Judicial  District,  County  of  Los  Angeles, 
in  a  suit  for  ;>400.00.   I  am  being  sued  by  an  attorney, 
employed  by  the  Public  Defenders  Office  of  the  County  of 
Los  Angeles,  to  whom  I  sold  a  house.   The  suit  was  originally 
for  ^15,000 .00 .   I  consulted  five  (5)  different  attorneys 
for  representation.   Their  advice  was  the  same.   "He  is 
suing  you  for  "SlSjOOO.OO  to  force  you  into  Superior  Court. 
It  will  cost  you  up  to  $1,500.00  to  fight  the  suit.   Save 
money,  pay  him  the  S400.00  he  is  willing  to  settle  for." 

I  could  not  get  an  attorney  to  represent  me  for  less  than 
twice  what  I  could  settle  for.   This,  I  believe,  is  something 
on  which  my  opponent  counted.   I  am  an  American  of  modest, 
but  comfortable  means.   My  conscience  will  not  let  me  settle 
for  $'100.00;  because,  I  feel  it  is  extortion  of  ^400.00,  by 
of  all  people,  an  attorney. 

The  original  "bone  of  contention"  is  embarrassing.   A  bed, 
a  refrigerator  and  a  stove  in  a  real  estate  sale.   I  believe 
you  might  find  the  case  of  interest  in  your  quest  for  "ethics 
in  the  legal  profession."  For  the  reasons  mentioned  above,  I 
will  not  be  represented  by  counsel. 

V^ry^  best  wishes, 


I 
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(Committee  on  Military  Justice 

(Formerly  Committee  for  Legal  Research  on  the  nr.sft'i 

Room  W-139A,  Langdell  Hall.  Harvard  Law  School,  Cambridc   ,  Mass.  (TISS  •  (617)  495-4820 


September  2k,    1973 


Senator  John  V.  Tunney,  Chairman 
Subcommittee  on  the  Representation  of 

Citizen  Interests 
Committee  on  the  Judiciary 
United  States  Senate 
Washington,  D.C.   20510 


Dear  Senator  Tunney i 


The  Committ»a  nn  Mintar-y  ■Tllgt^r^  i.s  a  non-profit  tax-exempt 
organ ization  composed  basically  of  law  students  from  Boston  acja 
law  sch66ig. — onir  work  consists  of  several  main  facets  I  military  law 
rufurfti,  a'c t ing  as  research  assistants  to  defense  counsel  irP  lliililtiry 
caS<iB,  dHvmo^ing  memoranda  on  specific  poinxs  oi  law,  CUUl'i^elin^  of 
•Servicemen,  and  serving  as  a  repository  and  aonrflf  "'^  m\  ,  \  ,.«r'^J 
regulations  and  related  materials. 

CMJ  has  a  deep  interest  in  the  hearings  your  subcommittee 
currently  are  conducting  concerning  the  ability  of  tax-exempt  law 
firms  to  accept  court-awarded  legal  fees.  Although  we  are  essentially 
a  legal  research  organization,  we  recently  have  been  involved  in  law 
suits  which  normally  aure  fee-generating.   For  example,  in  United  States 
V.  Rainville.  Criminal  No  72-533-F  (D.C.  Mass.  1973).  members  of  CMJ 
recently  served  as  court-appointed  counsel  and  won  an  acquittal  for  a 
man  charged  with  violations  of  the  Selective  Service  Act.  Although  we 
pijesently  axe  applying  to  the  federal  government  for  legal  fees  and 
expenses,  our  ability  to  accept  such  funds  is  entirely  dependent  on 
whether  we  would  be  risking  our  teuc-exempt  status  (and  thereby  our 
ability  to  survive  as  an  orgEu^ization  dedicated  to  justice  in  the 
military) . 

Like  public  interest  law  firms,  we  are  funded  entirely  through 
private  contributions.   Like  those  firms,  we  provide  unique  services 
which  would  cease  to  be  available  should  we  lose  our  funding  or  our 
tax-exempt  status.  The  ability  to  accept  court-awarded  fees  without 
endangering  our  tax-exempt  status  would  enable  us  to  continue  and 
expand  our  services  to  the  public  based  on  a  far  less  tenuous 
financial  situation. 

rne  vi-uiiitt'ee  on  Military  Justice  encourages  you  to  consider 
favorably  such  legislation  as  would  enable  tax-exempt  legal  organizations 
to  accept  court-awarded  attorneys'  fees.  We  would  appreciate  it  if  you 
would  enter  this  letter  in  the  record  of  the  hearings  and  send  us  a 
■>ripy  of  your  report  when  it  is  completed. 
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Thank  you  for  your  interest  in  our  activities. 


Sincerely, 


Edward  Santella 
for  the  Committee 
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MONROE  COUNTY  LEGAL  ASSISTANCE  CORP. 

David  C-   Leven.  Acting  Executive   Director 

GREATER  UPSTATE  LAW  PROJECT 

1.T"    TROUP    SThi.-'' 
ROCHESIv'     NEW  YORK    T    f<a 


ATTORNEYS: 

Arthur  L.  Stern  III 
Project  Director 

Steven  L.  Brown 
Senior  Staff  Attorney 

Daan  Braverman 
K.  Wade  Eaton 
Stephan  Landsman 
Rene  H.  Redcach.  Jr. 
William  A.  Shapiro 

Hon.  John  V.  Tunney 
United  States  Senate 
Washington,  D.C.    20510 

Dear  Senator  Tunney: 


FIELD  WORKERS: 

Barbara  Notestein 
Ivan  G.  Smith 


September  26,  1973 


In  the  review  of  citizens'  access  to  legal  services,  by  the 
Subcommittee  on  Representation  of  Citizen  Tnt-.PT-pst°L .  T  trnRtvni] 
w]  1  ^  he  considering  the  prnhlema  faced  by  the  p^^^]^^"ncj  pf  pZ^^grrrr*- 
lJ.viTTg"in  UJ'tJUS  Where  there  is  no  Legal  Services  Frogram  or^I^egal 
Aid  Society.       ~~~~~~^    ~  " 


In  the  course  of  this  Project's  work  with  Legal  Services  Pro- 
grams throughout  New  York  State,  1t  hr"  '"""'-'  ^rnllrht  tn  ni"" -1^^°'''- 
tlon  that  in  over  one-half  of  the  counties  1n  this  state,  where 
neariy  two  mill!i6n  people  live,  tWfere  are  no  organizea  legST'^ssls- 
liance'  programs .   For  your  infuI'lliaLlUii,  1  dm  enciosln>T  a  lisT:ing  of 
the~^  counbles  'in  which,  to  our  knowieage,  there  is  no  orgaUjed 
legal  assistance  for  those  whd)  gSrirtot  ai  lOf'tJ  {3i'ivaLe  counsel. 

While  there  have  recently  been  promising  judicial  steps  to- 
wards a  recognition  of  a  constitutional  right  to  counsel  for  indi- 
gent tenants  in  landlord-tenant  proceedings  (Hotel  Martha  Washington 
Management  v.  Swinlck,  66  Misc.  2d  833,  322  N.Y.S.  2d  139  L1971J) 
and  for  indigent  defendants  in  divorce  actions  (Vanderpool  v. 
Vanderpool,  7k   Misc.  2d  122,  3'^'^   N.Y.S.  2d  572  [1973])  there  are 
obviously  large  gaps  in  the  mechanisms  for  providing  legal  services 
in  such  cases  in  vast  areas  of  this  state. 

Fq.i^-[iv  unlmplemented  are  H^o^-ii^-nog  gnr^i^  as  section  13J--C  of 
the  New  York  Social  Services  Law,  which  provides  that  ;jocial  Ser- 
vlces  officials  shall,  UP6ft  request,  make  provision  for  payment 
for  legal  services  ip^  cnnnpcf.1  on  witn  weii'are  fair  hearings,  but 
only  "If  reqult^gtrTy^federal  law  or  regulations".  ^Slnce  th^e  are 
"FFesently  no  such  federal  laws  of  f'tJjjUlaLluTis7"Tfie'r^[_aga-uu 'payiueu^s 
fOr  legal  services  iUl-  iail'  llearings,  aHfl  p^PSfihs  living  in  the  33 
counties  of  the  state  without  organized  legal  assistance  programs, 
plus  no  doubt  residents  in  at  least  some  of  the  other  counties  where 
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the  existing  program  does  not  handle  welfare  cases,  must  simply  do 
without  counsel.   The  serion^pp^-^i  nf  this  ^»r^v   Q.f  pnnnspi  pan  be 
aggn  by  the  recent  renorts  t\\^\^    in  ripi^.-.-.^o  ^■r^r^    p^sex  Counties. 
^Whrr^"^'"'''""  •'•"''  *•'"  nrrr"^''^''^  letral  assistance  programs  nv   programs  . 
providing  counsel  for  fair  hearings,  40.0  rp]^ppnf.  and  ?7,?  r^ercen^t 

Vf^SpPCt-l  VelV      of     fhri'^A      r.onr,<--i^o  '      i..oir-:.T,Q      r^o  r.  ^  p  ^  on  t- ^      c|  p)~|pr^  ||  1  cH      fOr 

recertif  I  cat-inn  were  dropped  from  the  rolls  (N.Y.  Times,  Sept.  21 

We  also  call  the  Subcommittee's  attention  to  the  fact  that 
private  counsel  assigned  by  the  courts  of  this  state  in  criminal 
actions  or  in  Family  Court  proceedings  are  presently  paid  fees  of 
$10.0"  p<='-p  hour.  fr.T'  r.^n- ^ ^.ir^t  ^ ■] mq  and  $15-00  per  hour  for  court 
time,  with  maximum  fees  of  a  few  hundred  dollars  for  most  matters 

wish  to  consider  the  impact  of  this  fee  schedule  on  the  availability 
oT-Tggai  assistance,   particularly  in  view  or  tne  rees  unaer  T:he 
Criminal  JusClc6  Act  of  lyBI,  15  U.^j.L.  tyuLluu  3OO6A  which  are 
twice  these  provided  for  in  the  state  courts. 

I  would  be  most  interested  in  receiving  any  reports  prepcii-c^- 
by  the  Subcommittee  and  in  bejng  advised  of  any  field  hearings 
scheduled  to  be  held  in  New  Yi»^R."=-ly!TCrU'Aa  tVilTf'u  by  Uilljii  iiiliilM  iLLiri 
InforTnatTon  whlci  "ije  UdU  pruvl'ae  the  Subcommittee,  we  would' be 
^6ased  to  do  sr 


Sincerely  yours. 


Rene  H.  Relxach 
RHR : kah 
Enclosure 


I 
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COUNTIES  IN  NEW  YORK  WITHOUT 
LEGAL  SERVICES  PROGRAMS  OR  LEGAL 
AID  SOCIETIES  IN  THE  COUNTY 


Allegany 

Cattaraugus 

Cayuga 

Chenango 

Clinton 

Columbia 

Cortland 

Delaware 

Essex 

Franklin 

Fulton 

Greene 

Hamilton 

Herkimer 

Lewis 

Livingston 

Madison 


Montgomery 

Ontario 

Oswego 

Otsego 

Putnam 

St .  Lawrence 

Saratoga 

Schoarie 

Schuyler 

Seneca 

Tioga 

Ulster 

Washington 

Wayne 

Wyoming 

Yates 


Sources:  1) 
2) 
3) 


Listing  of  Legal  Services  Programs  served 
by  Greater  Up-State  Law  Project 

Martindale-Hubbell  Law  Directory,  Volume 
5,  pp.  2i|8A-250A  (1973) 

2  Poverty  Law  Reporter,  pp.  11,  427-11,^30 
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Arlington,   Virginia 

Z6  SeDtember  1973 


Dear  Senator  Tunney; 


I  am  interested  in  your  Subcorrux^i^-oo  on 
Representation  of  Citizen  Interests  and  am  sending 
you  the  attached  letter  and  copies  of  letters 
regarding  my  case. 

Not  one  sirg  le  official  in  my  State  is  concerned 
about  such  a  case  as  mine.     It  probably  happens 
to  large  numbers  of  persons.     It  shows  that  our 
legal  system  does  not  protect  the  people  but  does 
protect  the  legal  profession.     It  shows  a  very 
serious  flaw  in  the  legal  profession.     I  am  due  a 
redress  for  my  grievance  and  I  have  been  well 
within  the  time  limitation    but  I  do  no  have  access 
to  a  court  as  I  do  not  have  money.     How  can  a 
citizen  get  rights  if  the  officials  in  power  of  a 
State  do  not  believe  in  citizens  having  rights. 
The  State  does  not  enforce  its  laws.     It  enforces 
laws  against  a  citizen  but  not  that  part  of  the  laws 
which  would  benefit  a  citizen. 

We  have  been  told  to  work  within  the   system.     My 
case  shows  that  it  is  impossible  to  work  within  our 
system  because  I  do  not  have  enough  money.     Is  that 
a  reason  for  a  citizen  to  be  denied  equal  protection 
of  the  laws  in  a  country  such  as  ours  which  is 
supposed  to  be  a  Democracy.     My  State  refuses  to 
do  anything  about  my  case  and  I  have  tried  every 
single  channel  in  the  State.     I  wish  to  testify  and 
bring  this  to  the  attention  of  other  powers. 

Sincerely, 
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Legal  Fees  S|udy 

A  Senate  subcommittee  is 
beginning  a  study  of  the  le- 
gal profession,  starting 
with  minimum  fee  schedules 
and  consumer  access  to  iaw- 
yers. 

Plans  for  a  first  set  of 
hearings  were  announced  by 
Sen.  Johji_3[:_Tunney  CD- 
Calif.),  chairman^  n<^  --  n^w 
J u d  i c i  a  ry^Tub^pmrnm e e  jd  n 
j^ejiresentatipn  of  citizen  in-^ 
terests. 

''Too  often  lawyers  are  un- ^ 
available  to  helpcitizens'li! 
"rates   they   can   afford,"    he 
said  in  a  sLaLCTRent. 


Tunney,  a  lawyer  as  are 
all  the  subcommittee  mem- 
bers, said  "a  reordering  of 
fiancial  incentives  may  help 
to  enaBTe  and  encourage 
lawyers  to  serve  more  peo- 
ple." _ 


Tunney  said  the  subcom- 
mittee would  try  to  deter- 
mine the  extent  to  which  cit- 
izens "are  not  afforded  ade- 
quate  aha  quality  iegaljT^T 
yegeniaiiuii,  ainTTo  help  to 
"^vylup  i-vnreaies. 


24-626    O  -  74 


60 
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Los  Angeles,    California 
September   2y,    1973 


Senator  John  Tunney 
United  States  Senate 
Washington,  D.  C. 

Dear  Senator: 

I  must  confess  as  a  conservative  Repxiblican,  I  did  not  vote  for 
you  last  time,  but  I  am  rapidly  changing  my  views.   I  think  you 
are  doing  a  wonderful  job,  in  your  recent  proposals  controlling 
attorneys,  and  I  would  like  to  highly  commend  you  on  this  action. 
You  are  about  the  only  one  that  has  ever  dared  to  raise  his 
voice  against  the  all  powerful  legal  profession. 

Since  you  are  not  an  attorney,  I  am  sure  you  have  a  much  more 
unbiased  attitude  than  the  60  or  70%  of  the  lawmakers  who  are 
attorneys.   With  them  controlling  the  legislative  bodies  and 
controlling  the  courts,  and  with  a  president  who  is  a  former 
attorney,  the  general  public  does  not  seem  to  have  much  chance. 
We  have  created  a  privileged  class  as  DeTocqueville  said  we 
would.   They  are  an  elite  that  run  the  country  and  set  their  own 
rules  and  do  really  as  they  wish.   Watergate  has  shown  that  there 
are  many  of  them  who  are  not  exactly  above  reproach. 

There  are  several  suggestions  I  would  like  to  make  to  you,  since 
I  have  thought  about  this  problem  many  times.   In  the  first  place, 
as  to  the  matter  of  setting  fees,  the  attorney  is  at  a  complete 
advantage.   He  takeF  a  case  without  telling  the  client  exactly 
what  the  charges  will  be.   He  then  sends  an  outlandish  bill,  and 
claims  that  is  the  amount  of  time  he  has  spent  on  the  case.   No 
other  profession  or  service  can  get  away  with  this,  and  it  seems 
manifestly  unfair.   He  is  at  a  special  advantage  because  he  can  go 
to  court  to  collect  his  fee  where-as  a  layman  will  have  to  spend 
more  than  that  in  legal  fees  to  defend  himself. 
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page  Two  Bsod^dMjCfkbtoiXXHM.'f 

Senator  John  Tunney 
September  29,  1973 


Would  it  be  possible  to  require  an  attorney  to  have  a  contract  in 
writing  before  he  was  employed  on  any  case,  and  that  the  contract 
would  set  down  very  specifically  what  the  charges  would  be,  - 
wimilar  to  the  truth  and  lending  act.   I  should  provide  that  no 
contract  with  an  attorney  would  be  valid  unless  this  had  been 
presented  and  signed  by  the  client.   It  would  also  seem  that  the 
attorney  should  make  an  estimate  of  what  he  expected  the  total 
charges  to  be  on  each  case  which  would  be  more  or  less  a  guide  to 
the  client. 

The  second  thing  is  that  as  far  as  I  am  concerned,  rio  judge  should 
be  allowed  to  set  a  lawyer's  fee.   It  would  seem  much  more  fair  to 
have  a  jury  of  layman  or  CPAs  or  some  non-interested  party  to 
decide  the  fairness  of  a  fee  when  a  matter  is  in  dispute.   I  am 
sure  you  realize  that  when  someone  does  not  agree  with  what  a 
attorney  requests  as  a  fee  he  will  go  to  court  and  ask  that  the 
judge  allow  him  so  much  either  in  an  estate  or  in  a  divorce 
matter  or  whatever.   I  have  seen  hundreds  of  cases  where  the  actual 
client  is  prevented  from  even  speaking  in  court,  and  the  opposing 
lawyer  is  certainly  not  going  to  oppose  one  of  his  buddies  he  will 
see  in  the  next  Bar  Association  meeting,  especially  he  is  not  going 
to  oppose  him  over  a  matter  of  fees.   This  means  that  a  fee  is  set 
by  an  attorney  (the  judge)  for  attorneys  with  no  one  opposing.   There 
must  be  someway  to  control  this. 

The  third  matter  is  the  Bar  Association,  at  least  as  far  as  it  concerns 
California,  is  an  absolute  joke.   Having  been  the  owner  of  a  stock- 
brokerage  company  for  20  years,  I  can  assure  you  that  the  SEC  and  the 
Voluntary  Association  of  Security  Dealers  (NASD)  is  most  vigorous  in 
going  after  any  broker  who  they  think  gets  out  of  line.   In  fact, 
one  broker  seems  most  anxious  to  get  rid  of  another  one. 

As  for  attorneys,  the  Bar  Association,  as  it  is  now  constituted,  is 
a  complete  white  wash  organi^atiqj^  and  nothing  more.   I  can  give  one 
illustration.   The  case  of  „of  Long  Beach  who  was  accused 

by  myself  and  about  30  other  cliento  over  three  years  ago.   There  was 
absolute  proof'  ^ith  no  ifs  and  ands  that  the  man  had  stolen  or  taken 
money  from  almost  every  client  he  had  ever  had.   The  man  is  completely 
dishonest,  and  yet  the  Bar  Association  is  still  considering  the  matter, 
after  three  years,  and  has  not  even  let  most  of  the  people  appear 

against  Mr.  Allen, 
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Page   Three 

Senator  Tunney 
September  29,  1973 

In  my  case  I  was  so  incessed,  I  went  to  court  and  the  court  awarded 

me  $5,300  which  was  really  only  a  small  part  of  what  I  should 
have  gotten  back.   It  then  felt  so  sorry  for  this  poor  attorney 
who  said  he  was  out  of,.wo5Ji,  that  they  allowed  him  to  pay  it  off 
at  $300  per  month,  f  not  only  never  paid  one  payment,  but 

is  now  hiding  out  and  refuses  to  even  take  service  as  for  a  debtor 
examination.   The  Bar  Association  says  they  are  so  sorry,  but  there 
is  nothing  they  can  do  about  an  attorney  who  is  in  a  dispute  with 
a  client,  and  suggest  I  hire  an  attorney  to  follow  through. 

In  another  case,  an  attorney  representing  me,  Mr.  was 

paid  $5,000  against  the  contingency  in  a  very  large  case.   He 
suddenly  announced  he  was  dropping  the  case,  and  that  the  $5,000  was 
already  used  up.   Actually,  what  he  has  done,  is  of  so  little  value 
to  another  attorney  that  I  will  have  to  pay  the  other  attorney  almost 
the  full  amount  over  again.   Now  this  man  refuses  to  arbitrate  the 
matter  before  the  Los  Angeles  County  Bar  Association,  and  they  say 
there  is  no  way  they  can  make  him  arbitrate.   He  had  told  me  he 
would  arbitrate  but  he  now  is  insisting  that  I  get  another  attorney 
and  absolutely  refuses  to  put  the  matter  before  even  a  panel  of 
attorneys. 

Personnaly,  I  think  legal  fees  at  $75  an  hour  are  rather  ridiculous,  and 
out  of  reach  of  any  individual.   There  certainly  should  be  some 
method  of  either  outlining  a  normal  fee  for  a  case,  such  as  a  divorce, 
and  make  any  additional  fee  as  only  valid  when  there  was  a  signed 
agreement  in  advance  for  a  greater  amount,  or  where  there  was 
absolute  proof  that  the  work  was  much  more  than  what  was  called  for. 
There  must  be  some  way  to  set  up  equitable  means  of  charging  fees. 

Perhaps  another  suggestion  would  be  that  in  any  dispute  or  where 
the  attorney  ran  over  the  estimate,  the  additional  fees  would  be 
billed  at  $25  per  hour.   This  would  slow  them  down  on  their  normal 
method  of  getting  in  a  matter  and  suddenly  hiking  the  fee  to  the  sky. 
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Page  4 

Senator  Tunney 
September  29,  1973 


At  any  rate  you  are  doing  a  wonderful  job,  and  I  hope  you  can  come  with 
a  valid  method  of  controlling  the  present  completely  onesided 
situation  that  exists  between  attorneys  and  laymen.   Surveys  are 
shown  that  the  public  is  about  70%  convinced  that  attorneys  are  not 
trustworthy  and  I  am  sure  you  would  have  tremendous  backing  from 
your  supporters  if  you  did  lead  a  drive  against  them.   As  one 
further  illustration,  I  would  like  to  give  the  following:   I  was 
sued  for  divorce  a  few  years  ago,  and  my  wife  and  I  were  completely 
harassed  by  her  attorney,  Mr.  _       '  I, 

sin  Los  Angeles.   She  finally  got  so  fed  up  with  him  that  she  came  to 
me  and  said  she  wanted  to  settle  the  matter  directly.   She  sent 
him  a  letter  that  she  was  dismissing  him  as  the  attorney,  and  we  went 
to  a  man  that  neither  of  us  knew  but  was  a  son  of  a  former  friend  of 
ours  that  we  both  trusted. 

He  drew  up  the  property  settlement  at  a  total  charge  of  $100.   This 
property  settlement  was  the  entire  agreement  which  was  lived  up  to 
by  both  of  us.   Mr.  then  convinced  her  that  he  should 

repeat  the  settlement  since  he  was  the  attorney  of  record,  and  got 
us  to  come  to  his  office  for  another  signing,  and  the  necessary 
final  papers,   I  went  out  of  the  country  thinking  it  was  all  taken 
care  of,  and  came  back  some  months  later  finding  that  Mr.  "♦m^.-- 

had  gone  to  court,  and  demanded  extra  legal  fees,  and  ended  up  getting 
more  than  $20,000  from  me  for  the  divorce.   He  then  had  the  nerve 
to  bill  my  x-wife  for  the  additional  work  he  had  done  for  her.   She 
tried  to  report  him  to  the  Bar  Association,  but  of  course  you  know 
the  answer. 

This  is  typical.   The  man  that  did  the  actual  work  got  $100,  and  the  croo)<. 
on  the  other  side  managed  to  get  $20,000  for  his  services  which  had 
resulted  in  no  benefit  to  her  whatsover. 

Something  must  be  done  about  the  legal  profession,  and  I  hope  you  can 
at  least  start  for  the  first  time  in  American  history  some  control 
over  them,  and  with  some  independent  agency  governing  them  rather 
than  a  Bar  Association  which  is  a  complete  joke. 

Yours  truly. 
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Senator   John  V.    Tunney 

Chairman   of   a  ' 

Senate  Judiciary  Subcommittee 

Senate  Building 

Washington,  D.  C. 

Dear  Senator  Tunney: 

Please  find  enclosed  herewith  a  photocopy  of  an 
article  taken  from  the  October  1,  1973  Charleston  Daily 
Mail.   Said  article  is  being  directed  to  your  attention 
for  either  informative  purposes  or  humor. 

This  office  represents  in  excess  of  100  claimants 
seeking  bla'Jk  lUlly  benefits  under  the  federal  legislation 
UfU'v'idinq  therefore.   I  take  issue  witn  rne  neWJJjJdpb;!  article 
tnat  says:   "...Senator  John  V.  Tunney,  li-Ualil! . ,  tdid  Lliuju 
attorneys  earn  an  average  of  $5,000  per  claim,...."   Said 
remark  was  purportedly  made  by  you  following  the  initial 
paragraph  of  the  enclosed  article  which  says:   "The  chair- 
man of  a  Sentate  Judiciary  subcommittee  has  questioned  the 
size  of  fees  paid  to  attorneys  representing  miners  afflicted 
with  black  lung  disease." 

Apparently,  the  reporter,  John  Chadwick,  is  obviously 
attempting  to  make  you  look  like  an  idiot.   This  office,  as 
aforesaid,  represents  in  excess  of  100  claimants  for  black 
lung  benefits  and  has  made  on  the  average  of  less  than  Three 
Hundred  Dollars  ($300.00)  per  claim. 

As  an  afterthought  let  me  attempt  to  change  the 
tone  of  this  letter.   Each  time  I  re-read  this  article  I 
find  comments  such  as  "Tunney  said  tew  peonie  ^f^    JiW^jrp 


of  irecleral  subsidies  to  attorneys  who  Bec\ire  claims  for 
miners  under  the  Black  Lung  Benefits  Act  or  of  federal 


T^M^t-c-    iiii  III  II  In  riv  I  nrnriin  yjho  rernver  benefits  for  veterans 


J 
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Idefy  you  to  shov;  me,  the  undersigned,  one  dnmn  penny  the 
federal  governmonL  nas  p?^:.d  as  suji^;  i  ci  i  f'.'^j  Hi  Lilm  otriceT" or 
for  that  matter,  any  office  of  any  attorney  v.'ho  represent 
disabled  miners  and  recovers  benefits  under  the  aforementioned 
legislation . 


I^  ask  you  as  a  Senator  of  the  United  States  of 
America  to  know  the  facts  before  you  run-off'  at  %}]f>    fnrM.ifh 
ilKU  cj  SICK  --[M^^pp   ^ir  rne  fprif-^-.^'l  -tnwp-rnm^nt-  were  paying 
attorneys  to  represent  disabled  miners  who  have  been  de- 
prived of  benefits  under  the  aforementioned  legislation,  thSj 
problem,  of  which  you  are  obviously  ill-advised,  would  not 
be  as  distasteful  and  apparently  as  far  out  of  hand  as  it  has 
become  in  rare  instances. 

Permit  me  to  explain  to  you  how  it  works . 

1.  The  claimant  files  an  application'  for  benefits. 

2 .  The  claimant  is  awarded  benefits  and  therefore 
does  not  need  a  representative  or,  the  alternative,  his  claim 
is  denied  and  he  seeks  the  assistance  of  a  representative, 
who  may  be  an  attorney . 

3.  The  claimant  and  the  representative  arrive  at 

a  contractural  relationship  (25%  of  past  due  benefits  s^feject 
to  government  approval-a  standard  in  this  office)"!   And ,  I 
am  advised  the  contingency  type  contract  is  used  in  99.9% 
the__cii£AS  . 


4  .   The  case  is  processed  to  a  finality , 

(a)   claim  is  denied  and  neither  claimant  nor 
representative  '"eJi^JVe  one  red  cent  .   (Wnore 


Tne 


re  IS  no  re- 


covery  how  can  there  be  a  fee  when  said  fee  is  predicated 
on  an  Jtward  being  granted  claimant?) 

(b)   claim  is  granted.   rl^im.=;nt  rereives  bene- 
:^j^ts  pursuant  to  the  award  V/ith  this  except! on  :   oc cj:i.g_io,n a  1  ly 
th^^ii'UL'l^dl  9n%7evnm^n<-  y.iii  vjithlioia  ffStn  the  minor's  benejits 
a  sum  of  money  which  issc-ldoin  equal  to  as  much  as  /.':i"l   and, 

oquai  to  about  l^}n  of 


p^ast  clue  ijenoiits,  p 
pending  a fee  approval 
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The  foregoing  is  done  in  only  those  cases  where 
the  representative  was  an  attorney.  .; 

5.  Attorney  files  a  petition  for  fee  approval  with 
the  United  States  government. 

6.  A  federally  appointed  flunky,  sitting  in  his 

ivory  tOWerr~t"hen  pnrlPFi\mrs  ^n  qppi^  -,  r^i-r^r-i,.^  I  ImiI  TTT^nT  ?i  r-ryc^l-nl 

bail  that  would  justify  a  determination  to  be  made  by  him  tell- 
ing the  attorney  what  nis  time  and  services  are  "worth".   Please 
t'eil  me  Senator  how  anyone  can  tell  another  man  what  his  tim^ 
aoq  'ijiji  ^iLtJb  am  mUf.  Lli.-'   we  are  a  government  of  free  men  and 
as  such  are  entrusted  with  a  few  inalienable  rights  one  of ' 
w^hich  permits  me,  the  individual,  and  not  one  of  my  servants 
(although  you  may  not  agree  Senator  the  federal  government  is 
my  servant)  to  make  the  determination  what  my  time  and  services 
are  worth.  ^It ' s  called  FREB_ENTERPRISE  Senator,  something  some 
of  you  appear  to  be  destroying. 


permit  me  to  expound  on  a  few  of  my  "trouble  spots_' 
I  would  offer  for  your  consideration  the  following: 


if  the  public 


Could  a  Watergate  actually  have  occurred 
i rials  m  whom  the  tji'U'Jt  Ul  Lhig  '(^(^untry  'has 


been  placed  had  they  considered  themselves  as  "servants   instead 
of  arrogant,  egotistical,  "the  law  be  damnea'-,  inmvHJua"l!J-> 
determinea  to  ao  it  tneir  wav.^ 

/T^T^The    tragic  circumstances  that  occurred  in 
Little  WashiirLJT'CnT  Pennsylvania  in  December  of  1969  clearly 
reflect  what  can  happen _when  the  "governing  bodies"  forget  their 
oaths  of  office,  which  bind  them  to  a  publics'  service  and  do 
ordain  tnem  as  an  Almighty.   And, 


not 


\<Ihat   do  you  think  the  Founding  Fathers  of 
Our  Country  would  have  done  had  they  conceived  in  their  mind's 
eye  someday  someone  in  Washington  would  undertake  to  tell  the 
taxpaying  pn--^1ic  ^-}-),^^;  you  Id  not,  without  bureaucratic^JjXer- 
into  arm-length,  binding  transactions  ,  ,   '-iTai- 

of  course,  is  pure  ^poculat- 
lid've  done  since  hnis  chain  of 


f  erence  ,  ent^: 

the  Founding  Father's" 


1  on 


;v^;.^ 


JUiow 


may  have  done 
V. hat  the 


despicable  events  began 


I 

I 
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In  thj^ 

office,  the  fees  have  ranged  frora^^  Vii^'h  nf  g:p\/pp  tlunared 
Mfiy  IJIUMI!-!  |'^;5U.UU)  io  a  minimum  of  One  Hundred  Dollar.^ 
(^100. GO)  .  '  "^ 

The  claimant,  the  other  member  of  the  contingent  contract, 
is  then  given  the  opportunity  to  voice  his  objection (s).  to  the 
amount  so  determined  to  be  paid  to  his  attorney.   (Bear  in 
mind,  please,  by  now  the  claimant  has  received  and  spent  his 
money  and  seeing  the  opportunity  to  wallow  in  a  windfall  seizes 
the  opportunity  to  exercise  his  "God-given  right"  (the  federal 
government  having  now  taken  x)n  the  air  of  the  Almighty)  begif^ 
to  complain  about  his  not  having  been  treated  right  and  he  was 
coerced  into  entering  into  the  contract  with  the  attorney.  . 

8.   If  the  public  employee  to  whom  the  responsibility 
of  withholding  benefits,  subject  to  a  fee  approval,  has  done 
his  job  (feel  free  to  call  upon  me  to  show  you  many  instances 
where  the  same  has  not  been  done  and  in  each  instance  a  federal 
employee  (formerly  public  servant)  advises  us  the  negligence 
was  the  result  of  an  oversight)  the  amount  allocated  as  a  fee 
is  forwarded  to  the  attorney  and  "the  balance  of  his  fee"  is 
directed  to  the  claimant. 

Senator  Tunney  what  you  are  doing  may  or  may  not  be 
right.   Moreover,  what  you  are  doing  or  purport  to  be  doing 
may  or  may  not  be  in  the  interest  of  the  public  and,  for  that 
matter,  the  best  interests  of  the  former  coal  miners .   What 
"v^^U  ar&  purposing  to  do  is,  in  our  humble  judgment,  illegal , 
unconstitutional  and  a  downr ig'H'^"TST7'^'"orr'5rfy?yg^gtl[  Uf  '/Uvern- 
ment . 

>   There  is  no  argument  from  the  undersigned  that  govern- 
ments controlled  by  Dictators,  Kings  and  other  forms  of  govern- 
ment which  are  derived  from  anything  other  than  the'^«■ill  of  the 
people"  can  do  pretty  much  what  they  well  please  and  with 
immunity . 

At  one  point  in  time  I  too  slopped  at  the  public 
trough  while  endeavoring  to  support  my  family  and  start  a  pri- 
vate practice  of  law.   While  so  employed  I  was  called  upon  to 
file  the  idiotic  fee  petitions,  a  copy  of  which  is  enclosed 
for  your  benefit,  and  because  it  flies  in  the  face  of  good  con- 
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science  and  constitutional  law,  the  judicial  activism  as 
evidenced  in  Randolph  v.  United  States,  88  S.C.  695,  1-15-68 
notwithstanding,  we  refused  to  file  said  petition  in  any  of 
the  many  cases  we  were  handling  for  social  security  dis- 
ability claimants  who,  through  our  assistance,  ultimately 
became  recipients  of  benefits.   However,  for  reasons  which 
were  purely  economical  in  motivation,  we  began  to  file  said 
petition  when  we  left  the  payroll  of  our  government. 

■  ■  I  her°Vi--i  f^'  hnnrl  jn"  -^  ^^py  ^f  j-]-ip  Iptter  we  wrote  -. 
on  January  29,  1969  because  the  same,  we  feel,  sets  forth    J 


our  attitudg  concerning  the  subject 
investigation 


ma 


tter     of    Y*^"^     rr?hiniittf^p' 


May  I  offer  for  your  further  consideration;   You 
have"  no  business  telling  individuals  how  they  can  and  can~ 
•hoi  contract  with  one  another  without  tiifgr  altering  our  Con 
"stitution.   You  may,  however,  provide  for  legal  gervicp!^  tn 
indigent ,  disabled,  former  coal  miners  (or  foi-  ^"Y'mT'^'  ^'^  ^^ 


for  that  matter)  but  to  do  so  without  violating  the  due  pro- 
-gsy  (i?lal33^  &t  6'Lil  LljU^LILu Uiui>  yaw  munt  pi  uu  iJL  ■  aUyiJUate  c om- 
pensati  nn--   Said  rnmnensation  must  flow  trom  tne  federal 
treasury  and  must  be  available  in  all  cases,  win  or  lose. 
When  you  have  done  this  Senator,  then  you  are  in  a  position 
to  complain  if  one  attorney  is  getting  more  than  another  attor- 
ney.  Suggest  this  to  the  four  attorneys  in  Kentucky  and  see  what 
they  tell  you. 

Speaking  of  the  four  attorneys  in  Kentucky,  I,  on 
beha 1 f  of  all  attorneys,  urge  you  to  ascertain  whether  or 
hot  thry  r\^"    irinln'rirj  *-h"  '' ^- '  '^y  ^-  —  '-"V'-iT-Ti  rr^  <-]iPir  black 
lung  clients.   If  this  proves  to  be  the  case,  they  should  be 
bToU?nrTo^rial,  convicted  and  punished  accordinalv .   On 
the  other  hand,  if  their  efforts  are  within  the  framework 
of  the  law,  the  fact  they  are  making  sizeable  sums  of  money 
as  a  result  of  their  efforts,  training  and  background,  should 
be  little  or  no  concern  of  yours  or  anyone  else.   If  they 
are  violating  a  law  and  are  being  unjustly  enriched,  then  we 
say  punish  them.   Again,  on  the  other  hand,  however,  if  a 
man,  lawyer  or  otherwise,  can,  within  the  framework  of  the  law, 
make  more  dollars  as  a  result  of  his  time  and  effort  than 
another  man  can  make  doing  the  same  work  within  the  same  law, 
more  power  to  him. 


Senator  Tunney 
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I  reflect  and  become  ill  when  I  read  whore  every- 
body is  "equal"  and,  therefore,  are  entitled  to  everything 
equally.   Hogwashl   A  man  should  be  paid  for  his  efforts  not 
his  age,  background,  (father's  background),  looks,  color, 
race,  creed,  religion,  sex  or  any  other  reason. 

The  article  heretofore  alluded  to  and  enclosed  here- 
with makes  no  bone  about  what  you  intend  to  do  as  the 
Chairman  of  the  committee  investigating  this  particular 
aspect  of  the  af  t-Tg'ril5[^(:i6hoc]  Io.-j  is  Lat  i  on  .   Four  lawyer.s  from 
the  State  ot  Kentucky  fp'mri  a  ^,/^y    ^^    n.^ko  <  on  .  twegt-Yi  t-^^^^^^^ 


fi__ffs'  or  hundred  times  more  thaVi  the  rest  of  us  lawyers  doin'^ 
the  sa.-.ie  'v.ork  within  tiio  trameworK  ot    tne  same  law  AM    \fUti 
lose  J!l'?nh  ot  aJJ  reason.   Sen^fpr  Tnnnov  our  better  leais- 
lators,  I  have  observed,  have  a  natural  facility  for  niaintain- 
ing  composure,  reasoning  power  and  good  common  sense. 

Whatever  reason  you  feel  it  necessary  to  champion 
your  cause  be  it  money,  prestige,  political  influence  or 
otherwise  I  say  do  so.   However,  I  caution  you  in  so  doing 
please  refrain  from  permitting  articles,  purporting  to  quote 
you,  to  be  released  that  would  give  the  majority  a  "bad  name" 
because  of  a  few  culprits,  if  in  fact  they  are  culprits. 
Obviously,  you  will  not  be  in  a  position  to  make  that  deter- 
mination until  all  of  the  facts  are  in. 

Now  lets  show  that  attorney  in  Maiden,  West  Virginia 
what  happens  to  the  tax  paying  public  when  they  "mouth  off". 
Lets  audit  his  tax  records . 

Very  truly  yours, 


JHC/r  j 


/□a 


aines  H.  Coleman 


P.S.   You  may  not  believe  this  Senator  but  just  this  second  m.y 
telephone  rang  and  Mr.  Howard  from  the  District  Social  Security 
Administration,  Charleston,  West  Virginia,  called  concerning  a 
query  they  had  received  from  Baltimore,  Maryland  with  reference 
to  one  of  the  damn  fee  petitions.   Contact  Mr.  Howard,  if  you 
are  a  mind  to,  for  further  comment  with  reference  to  the  same. 


JHC/r j 
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James  H.  Ccll-man 

SUITE    701.    ATLA-S    BUILnifJG 

1031  QUAr,niL;!i  street 

CI-IARUESroN,    W.    VA.    25:iP1 


TELEPUONC 


■  1014 


Jiin\iary    2  9,     1969 


Cha5.rni.an 

Bureau  of  Hearings  and  Appeals 

Social  Security  Administration 

Department   of    Health,    Educeition    and  VJelf; 

Post  Office  Box  2  518 

Washington,  D.  C.  20013 


^J 


Gentlemen : 

For  some  time  now  I  have  had  the  opportunity  and  privi- 
lege to  represent  the  poor,  indigent,  and  the  cripple  from  the 
West  Virginia  logging  and  coal  mining  industries  in' their  here- 
tofore futile  t';f forts  to  obtain  disability  benefiLs  oudei.  the  cipplx- 
cable  provisions  of  ovir  "law."   Each  endeavor  was  conducted  under 
the  terms  of  a  "contract"  entered  into  between  the  Social  Security 
claimant  and  the  undersigned,  as  well  as  within  the  framework 
and  restrictions  of  the  law. 

In  the  foregoing  paragraph,  we  find  two  (2)  words  con- 
tained within  Quotation  marks.  Before  we  reach  the  purpose  of 
this  correspondence,  let  us  reviev.'  the  essence  of  each  word  in 
order  to  assist  you  in  comprehending  my  actions. 

What  is  a  contract?   17  Am.  Jur.  2d,  Contracts,  at  page 
331,  section  1,  we  <^i'n,^  ."a  '  Pop  tract '  h^r.  Vieen  defined  in  brief 
as  a  promise  or  set  of  promises  for  the  breach  of  wliich  the  law 
gives  a  remedy  or  the  pr^rformance  of  which  the  lavv?  recognizes 
as  a  duty. " 


Section  ].5  savs,  in  part,  "...  Everyone  has  a  rigTit  to 
.c^olooi-  aiin  determine  with  whoTr,  hr  wj^ll  (-nntrart,  ^,nd  ^^'^"^^^  b.ave 
(another)  pcorsum  thrust  on  him  wiLhout  Viir,  consent.   The  rule 
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th?ft  there  must  ha    a  rar-cting  of  the  minds  to  form  a  contract  in- 
volves a  coAiinon  understanding  of  the  idcnt.ies  of  the  parties.  . 


NcedleRs  to  say,  there  are  other  elements  necessary  to 
perfect  a  contract,  a?  v^ell  a;;  other  areas  to  v/hich  v/e  must  adhere, 
such  as:   statutory  authorities  and  limitations.   Be  that  as  it 
may,  let  us  locA  at  the  lav;  in  question. 


J 


Section  206(a),  of  the  Social  Security  Act  (Our  T^av-')  , 
provides,  in  part: 

"...  The  Secretary  may,  (this  next  phrase  is  of 
the  utmost  importance)  .  .  .  prescribe  the  maximum 
fee  vjhich  may  be  charged  for  services  performed 
in  connection  v/ith  any  claim  before  the  secretary. 
.  .  ."   (Parenthesis  mine.)  "  . 

Therefore,  as  tliis  section  of  the  statute  has  been  intertreted 
by  thf'  "superior"  beings  in  VJashington,  it  rnoanR:   Ko  fee  to  an 
attorney  un_l^e_s_s  wc  are  entitled  to  scrutinize  the  contracT~T5eTwetn 
^aid  attorney  and  the  claimant".   rf  tliub  lis  I'luL  nmugn,  how  uoes 
tnis  grab  youV 

"Social  Security  Regulations  No.  4,  require  a 
person  who  desires  to  receive  arw  fee  for  ser- 
vices perform,ed  in  a  Social  Security  proceed- 
ing to  file  a  petition  containing  certain  de- 
tailed information.   For  your  convenience,  we 
are  enclosing  three  copies  of  the  fee  petition 
form  designed  to  aid  you  in  providing  this  in- 
formal ion.   Upon  completing  the  forms,  return 
the  original  to  this  office.   Send  one  copv  to 
.  .  ,  (claimant)  and  retain  one  for  your  records. 
.  .  .  (claimant)  will  have  10  days  to  submit 
comments  he  mav  v/ant  considered  in  this  matter . 
.  .  ."   (Kraphasis  mine.) 
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(The  foregoing  v/as  taken  from  a  piece  of  recent  correr,pondence 
from  the  "Rubber  Stamp"  division  of  the  Health,  Education  and 
Welfare  Department  located  at  Post  Office  Box  2518,  Washington, 
D.  C.  20013.)   Absurd: 

Speaking  of  the  Appeals  Council,  of  the  several  matters 
we  have  handled  involving  the  Social  Security  network  of  conser- 
vatives, the  "most  conservative  of  all"  .group,  of  the  afoi'emcn- 
tioncd,  have  seen  fit  only  once  to  reverse  the  decision  of  a    i 
Hearing  Examiner.   And,  v/ould  you  believe,  the  said  Examiner  had 
ruled  in  favor  of  the  claimant.   Pitiful!   This  notv;ithstanding, 
the  District  Court  for  the  Southern  District  of  West  Virginia, 
summarily  reversed  the  aforesaid  decision.   (v:'ebb  v.  Gardner, 
Civil  Action  No.  2369.) 

Is  the  law  wrong?   Are  the  rules  and  regulations  wrong? 
Something  is  rleprly  v.'rong.   The  claimants  for  disability  bene- 
fits need  legal  assistance  (as  already  pointed  out,  the  conser- 
vatism, v;hich  appears  to  be  in  the  majority  throughout  the  Depart- 
ment, is  not  only  staggering,  but  final,  unless  properly  pursued 
and  corrected.)   This  is  evidenced  most  amply  in  Savers  v.  Gard- 
ner, 380  F.  2d  940.   It  was  stated  there  v/ith  the  Court  speaking 
through  Judge  McAllister: 

"...  Courts  should  scrutinize  the  decisions 
of  agencies,  more  than  they  have  in  the  past, 
to  ascertain  whether  they  are  reasonable  and 
fair.   The  great  number  of  errors  and  reversals, 
in  the  past,  in  these  cases,  constitute  a  warn- 
ing signal.  ..." 

"...  Judge  Feinberg  emphasized  hov/  searching 
must  be  the  review  by  the  courts  of  the  action 
of  the  v''ecretary,  and  mentionc^d  that  in  the 
cases  reported  in  Volumes  227-236  of  Federal  S 
Supplcm.cnt,  the  Secretary's  decision  was  up- 
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held  only  27  times,  but  roverned  or  remande-d 
47  times.  ..." 

Moreover,  in  Scldoinridcfe  v.  Celebreeze,  230  F.  Supp.  610, 
the  Court  caid: 

".  .  .A  conpilation  of  ...  F.  Supp.  (Vols. 

231  -  234) ,  indicates  that  of  the  28  cases 

reported,  the  Social  Security  Administration  ^■ 

was  reversed  in  at  least  seventy-five  percent  j 

of  the  cases.  ..."   (Emphasis  mine.) 

In  a  recent  case  in  which  this  office  was  retained  to 
represent  the  claimant,  the  Government  withheld  from  the  claim- 
ant's past  due  benefits  the  statutory  maximum  permitted  as  an 
attorney  fee,  subject  to  approval.   The  sum  was  $771.82.   As  per 
usual,  we  had  a  contract  with  the  claimant  for  a  sum  not  to  ex- 
ceed twenty-five  percent,  of  the  past  due  benefits,  nothing  from 
future  benefits.   In  compiling  the  information  necessary  to  com- 
plete the  form  entitled  "Petition  To  Obtain  Approval  Of  A  Fee 
for  Representing  A  Social  Security  Claimant, "  we  calculated,  us- 
ing minimum  fees  per  item,  as  set  forth  in  the  Kanav;ha  County 
Bar  "Fees"  Schedule,  our  services  to  equal  Five  Hundred  Eighty 
Dollars  ($580) .   What  fee  was  approved?   Five  Hundred  Dollars 
($500)  -  -  our  contract  be  damned.   Disgraceful! 

Let  us  assume,  for  example,  our  services  had  not  been 
"worth"  the  terms  agreed  upon  in  the  contract  of  employment,  or 
for  that  matter  the  $580  we  calculated.   \Vhat  magic  formula  is 
used  by  the  "Government  Kan"  to  ascertain  the  "v/orth"  of  our  ser- 
vices?  What  gives  him  that  "little  insight"  to  perfect  his  judg- 
ment?  V/liat  does  he  know  aliout  the  contingent  fee  matters  hand- 
led in  this  office?   Does  he  really  kno\/  about  the  many  hours 
of  Vv'ork  v;hich  go  without  reimbursement?   How  can  ho  knov;  all  of 
these  things,  when  it  appears  to  me  he  doesn't  really  know  his 
own  job?   (See  the  above  citations.)   Therefore,  it  could  be  said, 
to  further  ericumber  the  assigned  duties  of  this  m'ln  v.'ould  be  vv.i- 
fair  to  not  only  him,  but  those  who  feel  the  results  of  his  in- 
adequacies by  being  deprived. 
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V7c  represented  a  claimant  for  disability  benefits  begin- 
ning at  the  Appeals  Council  level.   They,  as  usual,  affirmed  the 
Hearing  Examiner's  denial  of  benefits.   The  District  Court  re- 
manded for  the  purpose  of  compelling  the  Secretary  to  complete 
the  record  upon  which  a  fair  and  just  decision  could  be  rendered. 
The  Secretary  summoned  us  from  Charleston,  West  Virginia,  to  Mor- 
ganto-v-m,  VJcst  Virginia,  a  distance  in  excess  of  200  miles,  at 
our  expense.   In  attendance  at  the  hearing  were  the  follov/ing: 
Tlie  United  States  Government  paid  Examiner,  his  assistant  (she   ^ 
was  also  salaried  by  the  government) ,  the  vocational  expert  (he  7 
v.'as  paid  per  diem)  ,  the  psychiatrist  (he  v/as  paid  per  diem,  also) 
and  the  poor  claimant  and  the  undersigned.   Actually,  we  were  the 
only  tv.'o  there  that  could  not  afford  (financially)  to  be  there, 
yet,  we  v;ere  not  being  paid  by  anyone.   Moreover,  unless  we  could 
overcome  the  abundance  of  government  evidence,  we  v.'ould  be  paid 
nothing.   Inasmuch  as  this  occurred  in  another  jurisdiction  from 
the  one  where  our  services  are  normally  rofT'..;f=sted,  I  question 
whether  the  "man"  takes  all  of  this  into  consideration. 

Now  to  the  moat  of  this  letter.   Gentlemen,  I  refuse  to 
complete"~~y'Our  1  t^rm  ior  tee  S.^'p^ova.L. 

I         VJe  recently  assisted  a  claimant  in  processing  his  claim. 
I  He  v^anted  to  pay  us  per  our  contract.   We  explained  the  procedures 
[  I  erroneously  adopted  by  the  Secretary  and  the  restrictions.   He 
Iwanted  to  "slip  it  in  our  pocket,"  asserting,  "No  one  v/ill  know." 
\(CarlC.  Walker,  235-07-2540).   He  didn't  know  he  was  violating 
he  lav.'.   We  refused. 


As  we  read  the  law,  (which  we  have  already  stated  v.'e  feel 
to  be  an  infringement  on  the  rights  of  parties  to  contract  with 
one  another) ,  it  simply  directs  the  Secretary  to  provide  "maxi- 
mum fees"  to  be  charged  by  representatives  in  Social  Security 
cases  -  -  not  to  scrutinize  the  contract  and  the  work  done  there- 
under. 
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Ccvtainly  thore  are  many  attorneys  wlio  ^>,re  wilDdno  to 
ajisist  tiie  indi.gcntP  in  thoj  r  quest  for  disability  benefits. 
Iiowcver,  v.'e  feel  corrpellcd  to  withdc;",'.'  our  scr\'ices  because  of 
the  socialistic  attitudes  v;hicli  have  Jseen  forced  upon  us  by  the 
pov/er  in  V'ashiiigton. 

The  "law"  herein  discussed  is  mocked  and  attacked.   Query, 
is  this  unusual?   Today,  because  of  the  irresiponsiblo  application 
of  our  lav.'s,  responsible  eleiaents  of  our  society,  educators,  doc- 
tors, clergy  -  -  all  elements,  urge  us  to  break  the  laws  we  do   -/ 
not  like.   Many  organized  groups  defy  the  law,  often  with  inmunity, 
and  to  Eojvic  extent  are  protected  in  so  doing  by  the  lavsnnakers. 
vre  do  not  intend  to  break  tiio  law, 

V7e  feel,  as  the  records  wi].l  reflect,  you  ov;e  us  for  ser- 
vices already  rendered,  a  sum  equalling  twenty-five  percent  (25%) 
of  past  due  benefits  in  the  following  cases: 

234-28-2091  HC  ($791.67) 

235-05-2540  (?) 

236-05-0775  ($45B.12) 

235-10-6743  (    ?    ) 

Me   look  for\-;ard  to  receiving  your  check  representing  the_  total 
amount  due,  prompviy , 

Maybe  you  Gentlemen  recall  the  quote: 

"The  man  who  once  most  wisely  said. 
Be  sure  you  are  right,  then  go  ahead. 
May  have  added  tliis,  to-v/it: 
Be  sure  vou  are  wrong  before  you  quit." 

Obviously,  T  am  wrong;  therefore,  T  quit. 

Very  truly  yours. 


OTAMES  H.  COLEM/.f^ 


.THC/ps 


cc :   Hono]-ab]o  Robert  C.  Byrd 
Honorable  .Tchn  Slack 
Various  Dcp.irtm'mts  of  Social  Secririty  Adrninistrati.on 
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PETITION  TO  OBTAIN  APPROVAL  OF  A  FEE 

FOR  REPRESENTING  A  SOCIAL  SECURITY  CLAIMANT 

(Pitas*  nof»  Infonnation  on  ih»  nv»rs») 


Form  Approved. 

BuJgot  Buroou  No.  7a.<<0832 


00  NOT  WRITE  IN  THIS  SPACE 


Foo  Approvod  $ 

Approving  Officor; 


I  request  approval  to  charge  a  fee  of  t . 


for  services  performed  as  a  representative  of 


in  a  claim 

>efDre  the  Social  Security  Administration. 

ENTER  NAME  OF   PERSON  ON   WHOSE   SOCIAU   SECURITV   RECORD  CLAIM  IS 
BASED 

ENTER    THE   SOCIAL    SECURITY   NUMBER  OF  PERSON 
ON  WHOSE  RECORD  CLAIM  IS   BASED 

THE  INFORMATION  BELOW  IS  FURNISHED  IN  SUPPORT  OF  THIS  PETITION 


1. 

My  lervieej  at  o  reoresentative  beaan                                               and  ended 

(Oafe)                                                              (Oof.) 

2. 

Itemization  of  Services  Rendered  (Do  not  include  services  in  connection  with  court  proceedings) 

DATE 

(ItmmtMm  maeh  mooffng,  conforonco,  Itwm  ot  corrvspondonco,  tafapfiono  call,  and  moch 
ocflvlty  •ngag»d  In,  Buch  oi  r««oorch,  prmpantlon  of  a  brUf,  offonrfonco  or  o  hearing, 
rravo/,  ore,  ro/otoj  fo  yoor  sorvJcos  at  npraaantatWa  In  this  co«o.) 

TIME  SPENT 

- 

If  more  space  is  needed,  aUach  separate  sheet.           total  HOURS 

3. 

Did  you  render  any  services  reloting  to  this  matter  before  ony  State  or  Federal  court?              i — i  y^-        I — 1  f^Q 

If  "Yes,"  what  fee  did  you  or  wi  II  you  charge  lor  services  in  connection  with 

the  court  proceedings?                                                                                                                                            * 

4. 

Hove  you  and  your  client  tentatively  agreed  upon  o  fee  for  your  services?                                       [^  Yes        Q3  No 
H  "Yes,"  please  specify  the  amount  (or  the  agreed-upon  formula).                                                      $ 

5. 

Hove  you  received,  or  do  you  expect  to  receive,  any  poymenf  tor  your 

representotion  other  than  the  fee  indicated  above,  such  as  reimbursement  for                                j— ,  y^^        r— |  f^^ 

expenses  you  incurred?     /f  "Yes,"  ifemize  be/ow: 

$ 

$ 

J 

TOTAL                        J 

I  certify  that  the  above  infonnation  is  true  and  correct  to  the  best  of  my  knowledge  and  belief.    I  further  certify  that  I 
have  furnished  a  copy  of  this  petition  and  any  attachments  to  the  person(s)  for  whom  the  above  services  were  perfonned. 


SIGNATURE    OF    PETITIONER 


ADDRESS 


FIRM  WITH  WHICH   ASSOCIATED,   IF   ANV 


TELEPHONE   NO.   AND  AREA    CODE 


FORM    SSA-1560   I7*«0I 


Fat  COPY 


J 
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INSTRUCTIONS  FOR  USING  THIS  PETITION 


An  actoiney,  ot  ochct  ccpcesentadTe,  who  wishes  Co 
charge  ■  fee  for  services  rendered  io  coonection  with 
a  claim  before  the  Social  Securicy  AdmioistracioD,  is 
re<iuired  by  law  to  obtain  approval  of  the  fee  from  the 
Social  Security  Administration  (section  206(a)  of  the 
Social  Security  Acr,  Social  Security  Administration 
Regulations  No.  404.97)). 

This  form  (SSA-1560)  elicits  the  information  required 
to  be  submitted  in  support  of  fee  petitions.  It  should 
be  completed  after  the  representative's  services  have 
been  completed,  and  the  original,  third  and  fourth  car- 
bon  copies  filed  with  the  office  of  the  Social  Security 
'Administration  which  cook  the  lacest  action  on  the 
^^claim.  The  representative  is  required  to  furnish  a 
copy  (first  carbon)  of  this  petition  to  the  claimant  for 
whom  the  services  were  rendered.  The  second  carbon 
copy  should  be  retained  by  the  representative. 

Social  Security  Administration  approval  of  a  fee  is  no/ 
required  where  the  fee  is  for  services  (1)  rendered  in 
an  official  capacity  such  as  that  of  legal  guardian, 
committee,  or  similar  court-appointed  office  and  the 
court  has  approved  the  fee  in  question,  (2)  in  repre- 
senting the  claimant  before  a  court  of  law,  or  (3)  in 
representing  the  claimant  io  a  claim  for  reimbursement 
of  medical  expenses  exclusively  handled  by  a  private 
intermediary. 

Where  a  representative  has  rendered  services  in  a 
-  -claim  before  the  Social  Security  Administration  and  a 
^_ytourt  of  law,  the  regulations  require  chac  he  specify 
whac,  if  any,  amounc  of  che  fee  he  desires  to  charge  is 
for  services  performed  before  the  Administration.  If 
he  charges  any  fee  for  services,  he  must  pecicion  for 
approval  of  chac  amounc.  In  chis  connection,  services 
before  the  Administration  on  a  claim  which  has  been 
remanded  by  a  court  to  the  Administration  for  rede- 
termination are  services  before  the  Administration. 

AUTHORIZATION  OF  FEE 

The  social  security  regulations  contemplate  that  a 
representative  will  receive"  fair  value  for  his  services 
consistent  with  the  purposes  of  the  social  security 
program,  one  of  which  is  to  give  a  measure  of  security 
ID   retired  people,    the   disabled,    dependent  spouses. 


patents  and  children.  In  approving  a  requested  fee, 
the  Administiatioa  considers  the  nature  and  type  of 
services  performed,  the  complexity  of  the  case,  the 
level  of  skill  and  competence  required  in  rendition  of 
the  services,  che  amount  of  time  spent  on  the  case, 
che  results  achieved,  the  level  of  administrative  re- 
view to  which  the  tepcesentative  carried  the  claim 
and  the  amount  of  the  fee  requested  by  the  represent- 
ative. When  a  fee  is  authorized,  both  the  represent- 
ative and  the  claimant  are  notified  and  allowed  30 
days  in  which  to  request  an  administrative  review  in 
case  of  disagreement. 

PAYMENT  OF  FEES 

Basic  liability  for  payment  of  a  representative's  fee 
rests  with  the  claimant.  However,  if  the  represent- 
ative is  an  attorney  at  law  and  chere  are  past-due 
beneGcs  awarded  to  the  claimant  under  title  II  of  the 
Social  Security  Act,  a  portion  of  the  past-due  benefits 
will  be  paid  co  the  attorney  toward  payment  of  the  fee. 
Such  payment  will  be  in  an  amount  equal  to  whichever 
is  the  smallest:  (1)  the  amount  of  che  authorized  fee; 
(2)  25  percent  of  the  past-due  benefics  for  moochs  prior 
to  the  month  in  which  the  favorable  determination  was 
made  on  the  claim;  or  (3)  in  cases  decided  below  che 
courc  level,  any  amounc  chat  may  have  been  agreed 
upon  by  che  attorney  and  claimant  as  the  fee  for  the 
accorney's  services.  The  law  does  not  permit  direct 
payment  Co  representatives  except  as  indicated  above; 
cbus,  if  the  representative  is  not  an  actotney  at  law 
(or  there  is  an  insufficient  amounc  of  back  benefics 
CO  cover  an  actorney's  fee)  the  representative  must 
look  to  the  claimant  for  payment  after  his  fee  has  been 
authorized  by  the  Administration. 

PENALTY  FOR  CHARGING  UNAUTHORIZED  FEE 

Any  representative  who  charges  or  collects  an  un- 
authorized fee  for  services  performed  in  connection 
with  a  social  security  claim,  including  services  before 
a  court  which  has  rendered  a  favorable  determination, 
may  be  subject  to  prosecution  under  section  206  of  che 
Social  Security  Act  which  provides  that  such  individu- 
al, upon  conviction  thereof,  shall  for  each  offense  be 
punished  by  a  fine  not  exceeding  $500  or  by  imprison- 
ment not  exceeding  one  year,  or  boch. 
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PETIIJON  TO  OBTAIN  APPROVAL  OF  A  FEE 

FOR  REPRESENTING  A  SOCIAL  SECURITY  CLAIMANT 

(Pl»as»  nef*  InfoimPilon  on  lh»  nwrt») 


Form  ApprDv«d, 

Budgal  Bumu  No.  7?-R083i 


as2_ 


DO  NOT  WRITE  IN  THIS  SPACE 

Foo  Approved  i 

Approving  Officor: 


I-re<]uest  approval  to  chaige  a  fee  of  t . 


for  services  performed  as  a  representative  of 


in  a  claim 

>efbre  the  Social  Secuncy  AdmiQisciatloo. 

ENTER   NAME  OF   PERSON   ON   WHOSE  tOCIAU  SECURITV   RECORD  CLAIM  IS 
SASSO 

ENTER   THE   SOCIAL    SECURITY  NUMBER  OF  PERSON 
ON   WHOSE   RECORD  CLAIM  IS   BASED 

THE  INFORMATION  BELOW  IS  FURNISHED  IN  SUPPORT  OF  THIS  PETITION 


My  services  as  a  rapresentotive  began  . 


and  ended 


rl- 


(Dof.) 


(Oat*) 


Itemization  of  Services  Rendered  (Do  not  include  services  in  connection  with  coorf  proceedings) 


(Itwmlxm  moch  mo*f/ng^  confer«nc««  /f«>n  of  corrosponrfonco^  fo/aphono  call,  and  ooch 
activity  angagmd  In,  Buch  at  rataarch,  prvporatfon  of  o  briaf,  altandancm  of  o  haaring, 
travml,  ore,  ralatmd  fd  your  aorvfcos  os  roprvaontoffvo  In  thi  t  COSO.J 


TIME  SPENT 
fTo  Haarati  Quartar  Hour) 


o- 


o 


II  more  space  is  needed,  attach  separate  sheet.  TOTAL  HOURS 

Did  you  render  any  services  relating  fo  this  inotter  before  any  State  or  Federol  court? 

If  "Yes,"  what  lee  did  you  or  wi  II  you  charge  lor  services  in  connection  with 

the  court  proceedings?  ' 


□  Yes       nNo 
J 


Hove  you  and  your  client  tentatively  agreed  upon  o  fee  for  your  services? 
If  "Yes/*  please  specify  the  amount  (or  the  agreed-upon  formula). 


□  Yes       □  No 
5 


Hove  you  received,  or  do  you  expect  to  receive,  any  poymenf  tor  your 
representation  other  than  the  fee  indicated  above,  such  as  reimbursement  for 
expenses  you  incurred?     II  "Yes,"  itemize  below: 


□  Yes       □  No 


I  certify  that  the  atmve  information  is  true  and  correct  to  the  best  of  my  knowledge  and  belief.    I  further  certify  that  I 
have  furnished  a  copy  of  this  petition  and  any  attachments  to  the  person(s)  for  whom  the  above  services  were  performed. 


SIGNATURE  OF  PKTITIONER 


ADDRESS 


FIRM  WITH  WHICH   ASSOCIATeO.   IF   ANY 


TEUCPHONE   NO.   AND  AREA    CODE 


FORM    SSA-1560  IT-»I 


CUIMANTS  COPY 
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NOTICE  TO  SOCIAL  SECURITY  CLAIMANT 


This  is  a  copy  of  a  petition  which  has  been  filed  by  your 
representative  with  the  Social  Security  Administration 
requesting  approval  to  charge  a  fee  for  services  per- 
formed in  connection  with  your  social  security  claim. 
If  you  have  any  questions  about  any  statement  in  the 
petition,  you  should  get  in  touch  with  your  Social  Se- 
curity Administration  District  Office  at  once,  and  no 
later  than  10  days  from  the  date  of  this  petition.  If  you 
ptefer  you  may  direct  your  questions  in  writing  to  the 
last  office  which  took  action  in  your  case.  Unless  your 
claim  went  before  the  Bureau  of  Heatings  and  Appeals 
this  would  be  the  reviewing  office  whose  address 
appears  on  your  notice  of  award  or  disallowance. 

If  the  last  determination  in  your  case  was  made  by  a 
hearing  examiner  of  the  Bureau  of  Hearings  and  Appeals, 
you  may  direct  any  questions  you  may  have  to  the  hear- 
ing examitKr  who  notified  you  of  his  determination.  If 
the  last  action  was  taken  by  the  Appeals  Council  of  the 
Bureau    of  Heatings  and  Appeals,  you  may  direct  your 


questions  to  the  Bureau  of  Hearings  and  Appeals,  P.O. 
Box2518,  Washington,  D.C.  20013.  In  any  event,  please 
be  sure  to  act  promptly  so  your  questions  will  reach  the 
appropriate  office  within  10  days. 


You  will  be  informed  in  writing  regarding  the   amount  of 
fee  your  representative  is  authorized  to  charge  you  based 
on  this  petition.    If  your  tepresentative  is  an  attorney  at 
law,  the  law  requires  that  a  portion  of  any  past-due  bene- 
fits  payable   to   you   under   title   II   of  the   Act    be   used 
towatd  the  payment  of  your  attorney's  fee.     In  no  case 
will  the   amount   paid  to   your  attorney   directly    by   t',_. 
Social  Security  Administration  exceed  whichever  of  l( 
following    amounts    is   the    least:   (1)  25   percent  of  thV' 
past-due  benefits  resulting  from  the  claim,  (2)  the  amount 
of  fee  authorized,  or  (3)  any  amouK  which  you  and  your 
attorney  may  have  agreed  upon  as  the  fee  for  his  serv- 
ices (as  shown  in  item  4  of  the  petition  on  the  reverse 
side). 


1740 


Ot*A«TMtltTOP  MCAlTH.   lOUCA  HOM.   AMOVCLfAtC 


PETITIOKTO  OBTAIN  APPROVAL  OF  A  FEE 

FOR  REPRESENTING  A  SOCIAL  SECURITY  CLAIMANT 

fP/*os*  nef*  Infeimotlon  on  tht  nvrMt) 


Form  Ap^ov*d. 

Bu<lg«t  Bufxiu  No.  liJtmi 


4:J« 


;:\; 


DO  NOT  WRITE  IN  THIS  SPACE 

F»«  Approvvd  i 
Approving  Of(ic*r: 


J  request  approval  to  charge  a  fee  of  I . 


for  services  performed  as  a  representative  of 


in  a  claim 

>efore  ihe  Social  Security  Administration. 

CNTCM   NAM!  OF   FCRSON   ON  WMOSC  tOCIAU  aCCURITV   RKCONO  CI-AIM  !• 
•  AaCD 

CNTCR    THE   SOCIAL    tCCURITV   NUMBCR  OF  FCRaON 
ON  HHOSC  RCCORO  CI-AIM  It   aASCO 

THE  INFORMATION  BELOW  IS  FURNISHED  IN  SUPPORT  OF  THIS  PETITION 


My  services  os  a  representative  beyon 


and  ended 


(Oat*) 


(Oa>«) 


niiation  of  Services  Rendered  (Do  not  include  services  in  conrfection  with  court  proceedings) 


Ite 


(Itmmimm  vocfi  mmmtln^  eenf«r«nc««  Itmm  of  corr«spon<fonc«,  tml^phonm  call,  and  voch 
ocf Mty  mngagmd  In,  auch  as  rmmmorch,  prmpwvtion  of  o  briof,  att^ndancm  ot  a  hooring, 
trw«/,  vfc,  rolotmd  to  yovt  ••rvfcas  os  r«pr»s«ntotfv«  In  thi »  cos*.) 


TIME  SPENT 
(To  Naomst  Ovortvr  Hour) 


O 


If  mart  space  is  needed,  attach  separate  sheet. 


TOTAL  HOURS 


o 


"Did  you  render  ony  services  relatin^to  this  hotter  before  ony'^tote  or  Federal  court? 
If  "Yes  "  whof  fee  did  you  or  wi  //  you  chorge  for  services  in  connection  with 
the  court  proceedings? 


□  Yes       □  No 
5 


4. 


Hove  you  ond  your  client  tentatively  agreed  upon  a  fee  for  your  services? 
If  "Yes,"  please  specify  the  amount  (or  the  agreed-upon  formula). 


□  Yes 
I 


□  No 


5. 


Hove  you  received,  or  do  you  expect  to  receive,  any  poyment  tor  your 
representation  other  than  the  fee  indicated  above,  such  as  reimbursement  for 
expenses  you  incurred?     If  "Yes,"  itemize  below: 


□  Yes       [ZlNo 


I  certify  that  the  above  inroitnation  is  tnie  and  correct  to  the  best  of  my  knowledge  and  belief.    I  further  certify  that  I 
have  fufnished  a  copy  of  this  petition  and  any  attachments  to  the  person(s)  for  whom  the  above  services  were  perfonned. 


SIGNATURE  OF  PETITIONER 


DATE 
I 


ADDRESS 


FIRM  WITH   WHICH   AaSOCIATED.   IF   ANY 


TELEPHONE  NO.   AND  AREA    CODE 


FORM  SSA-1560  (T-aai 


REPRESENTAIIVFS  COPY 


i 
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INSTRUCTIONS  FOR  USING  THIS  PETITION 


An  •ttomey,  or  othef  rq»re»enimtiTe,  who  wishes  to 
charge  ■  fee  for  serrices  rendered  in  connection  with 
•  claim  before  the  Social  Security  Administration,  is 
required  by  law  to  obtain  approval  of  the  fee  from  the 
Social  Security  Administration  (section  206(a)  of  the 
Social  Security  Act;  Social  Security  Administration 
Regulations  No.  404.97;). 

This  form  (SSA-i;60)  elicits  the  information  required 
to  be  submitted  in  support  of  fee  petitions.  It  should 
be  completed  after  the  representative's  services  have 
been  completed,  and  the  original,  third  and  fourth  car- 
bon copies  filed  with  the  office  of  the  Social  Security 
Administration  which  took  the  latest  action  on  the 
claim.  The  representative  is  required  to  furnish  a 
copy  (first  carbon)  of  this  petition  to  the  claimant  for 
whom  the  services  were  rendered.  The  second  carbon 
copy  should  be  retained  by  the  representative. 

Social  Security  Administration  approval  of  a  fee  is  not 
required  where  the  fee  is  for  services  (1)  rendered  in 
an  official  capacity  such  as  that  of  legal  guardian, 
committee,  or  similar  court-appointed  office  and  the 
court  has  approved  the  fee  in  question,  (2)  in  repre- 
senting the  claimant  before  a  court  of  law,  or  (3)  in 
representing  the  claimant  in  a  claim  for  reimbursement 
of  medical  expenses  exclusively  handled  by  a  private 
intermediary. 

There  a  representative  has  rendered  services  in  a 
claim  before  the  Social  Security  Administration  and  a 
court  of  law,  the  regulations  require  that  he  specify 
what,  if  any,  amount  of  the  fee  he  desires  to  charge  is 
for  services  performed  before  the  Administration.  If 
he  charges  any  fee  for  services,  he  must  petition  for 
approval  of  that  amount.  In  this  connection,  services 
before  the  Administration  on  a  claim  which  has  been 
remanded  by  a  court  to  the  Administration  for  rede- 
termination are  services  before  the  Administration. 

AUTHORIZATION  OF  FEE 

The  social  security  regulations  contemplate  diat  a 
representative  will  receive  fair  value  for  his  services 
consistent  with  the  purposes  of  the  social  security 
program,  one  of  which  is  to  give  a  measure  of  security 
B  retired  people,   the  disabled,   dependent  spouses, 


patents  and  children.  In  approving  a  requested  fee, 
the  Administration  considers  die  nature  and  type  of 
services  performed,  the  complexity  of  the  case,  the 
level  of  skill  and  competence  required  in  rendition  of 
the  services,  die  amount  of  time  spent  on  the  case, 
the  results  achieved,  the  level  of  administrative  re- 
view to  which  the  representative  carried  the  claim 
and  the  amount  of  the  fee  requested  by  the  represent- 
ative. Then  a  fee  is  authorized,  both  the  represent- 
ative and  the  claimant  are  notified  and  allowed  30 
days  in  which  to  request  an  administrative  review  in 
case  of  disagreement. 

PAYMENT  OF  FEES 

Basic  liability  for  payment  of  a  representative's  fe^-'"^ 
rests  with  the  claimant.  However,  if  the  represent-^.  ,y 
ative  is  an  attorney  at  law  and  there  are  past-due 
benefits  awarded  to  the  clainent  under  tide  II  of  the 
Social  Security  Act,  a  portion  of  the  past-due  benefits 
will  be  paid  to  the  attorney  toward  payment  of  the  fee. 
Such  payment  will  be  in  an  amount  equal  to  whichever 
is  the  smallest:  (1)  the  amount  of  the  authorized  fee; 
(2)  23  percent  of  the  past-due  benefits  for  months  prior 
to  the  month  in  which  the  favorable  determination  was 
made  on  the  claim;  or  (3)  in  cases  decided  below  the 
court  level,  any  amount  that  may  have  been  agreed 
upon  by  the  attorney  and  claimant  as  the  fee  for  the 
attorney's  services.  The  law  does  not  permit  direct 
payment  to  representatives  except  as  indicated  above; 
thus,  if  the  representative  is  not  an  attorney  at  law 

(or  there  is  an  insufficient  amount  of  back  benefits    

to  cover  an  attorney's  fee)   the    representative   must(      ! 
look  to  the  claimant  for  payment  after  bis  fee  has  been  "^ 
authorized  by  the  Administration. 

PENALTY  FOR  CHARGING  UNAUTHORIZED  FEE 

Any  representative  who  charges  or  collects  an  un- 
audiorized  fee  for  services  perfonned  in  connection 
with  a  social  security  claim, including  services  before 
a  court  which  has  rendered  a  favorable  determination, 
may  be  subject  to  prosecution  under  section  206  of  the 
Social  Security  Act  which  provides  that  such  individu- 
al, upon  conviction  thereof,  shall  for  each  offense  be 
punished  by  a  fine  not  exceeding  1500  or  by  imprison- 
ment not  exceeding  one  year,  or  both. 
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'   ""      I  request  approval  to  charge  iTfee  of  I . 


Ferni  Ap^«v«d. 

Budgat  BurMu  No.  72^R0832 


M' 


sj^ 


PETITION  TO  OBTAIN  APPROVAL  OF  A  FEE 
FOR  REPRESENTING  A  SOCIAL  SECURITY  CLAIMANT 

(P/eose  note  Inhimatlon  on  th»  r»v9rs») 


DO  NOT  WRITE  IN  THIS  SPACE 

F»«  Approved  S 

Approving  Officer: 


for  services  performed  as  a  representative  of 


in  a  claim  before  die  Social  Security  Administration. 


ENTER  NAME  Or   PERSON   ON  WHOSE  SOCIAI.  SECURITV   RECORD  CLAIM  IS 
BASED 


ENTER    THE   SOCIAL    SECURITY   NUMBER  OF  PERSON 
ON    WHOSE    RECORD   CLAIM   IS    BASED 


THE  INFORMATION  BELOW  IS  FURNISHED  IN  SUPPORT  OF  THIS  PETITION 


o 


My  servlcei  as  a  representative  began 


and  ended 


(Oot«) 


(Oof*) 


Itemizotion  of  Services  Rendered  (Do  not  include  services  in  connection  with  court  proceedings) 


6'' 


(It^mixm  moeh  m—fing,  confmnnem,  Itmm  of  cormtpondmnc;  fifthonm  eoll,  imd  moch 
oeflvlty  •ngog^d  In,  tuch  at  r^warch,  preporof/on  o/  o  brlmf,  attmndanem  of  o  hoorJng, 
trwml,  mtc.t  r»lofd  to  your  t«rvfc*s  as  r*pr«s»ntotfv«  In  thi  m  cos*.  J 


TIME  SPENT 
(To  Nmoftt  Qttorfr  Hour) 


/ 


If  more  space  is  needed,  attach  separate  sheet.  TOTAL  HOURS 

Did  you  render  any  services  reloting  to  this  matter  before  any  State  or  Federal  court?  i — i  y^^        |      | 

II  "Yes,"  what  fee  did  you  or  wr  //  you  chorge  for  services  in  connection  with 


No 


the  court  proceedings? 


Have  you  and  your  client  tentatively  agreed  upon  o  fee  for  your  services? 
If  "Yes,"  please  specify  the  amount  for  the  ogreecy-upon  formula). 


□  Yes       □  No 
J 


Have  you  received,  or  tlo  you  expect  to  receive,  any  payment  tor  your 
representation  other  than  the  fee  indicated  above,  such  as  reimbursement  for 
expenses  you  incurred?     II  "Yes,"  itemize  below: 


□  Yes       nNo 


s 


I  certify  that  the  above  information  is  tnie  and  correct  to  the  best  of  my  knowledge  and  belief.    I  further  certify  that  1 
have  furnished  a  copy  of  this  petition  and  any  attachments  to  the  person(s)  for  whom  the  above  services  were  performed. 


SIGNATURE   OF    PETITIONER 


FIRM  WITH  WHICH   ASSOCIATED,   IF   ANV 


TELEPHONE    NO.    AND    AREA    CODE 


FORM     SSA-1560    (7-eSI 


BRSI  COPY 
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GOLDHAMMER  &  KAUFMAN 

ATTORN  r>"5.  *T    LAW 

easo  wiL^rfbE  bouletiiMrd 

LOS   ANGELES    CALIFORNIA   SOOAB 


OctobzK   Z,  1973 


Sznoitotl  yohn   V.    Tunnzy 
Unltzd  Statzi    Sznatz 
W ai king  ion  t  V.    C. 

Vcan.  Sznaton.  Tanmy. 

I  n.zad  with  g/Lzat  intzizit  in  thz  Octobzn   2nd  A-iiue. 
0(5  thz  Mztn.opol'itan  Ntwi    conce^*"'""  uoui  invzitlgatlon   o/  atioim^u 
^a^&i.      OuA.   I^l>im  li   anlquzly  iappoitza   uy  pjU.^f'o^'^   /e€«  wK-t^t  cuncer- 
t^az-tng   upon   "ioM-lncomz   caizi"   --  Social  Szcuilty ,    Civil  Szivlcz, 
wzl^aiz   claimi ,    pzniion  nighti ,    ztz. 

Thz  itatz  o{j  thz  law  with  KZipzct  to  vztziani' 
claimi  ii  almoit  anbzllzvahlz.  Because  oi  my  nzpmtz  in  thz  aKza.  oi 
Social  Szcaiity  claimi,  I  Kzczivz  at  Iza&t  onz  ok  two  phonz  calli  a 
month  conczining  vztzn.ani'  disability  claims.  I  havz  izpizizntzd  a 
(Jew  vztzxam  on  a  pio  bono  [without  {^zz)  baiii .  By  and  taigz,  I 
havz  (Jottnd  that  thz  claimi  bioaght  to  my  attzntion  WZKZ  mziitoiioai 
and  wzn.z  in   nzzd   o^    coanizl,    and   that  iuch   claimi    iucczzdzd  with   counizl. 

Vztziani'    oiganizationi    act   almoit  ai   anothzi  aim   ol 
thz   Vztzn.ani'    kdminiittation.      I  have  had  many  a   client  tzll   me  that 
hz  wznt  to   a   vztziam    organization   {^oi  hzlp  and  wai   told:      Wzll,    ii 
thz   Vztziani'    Kdminiitiation  tuinzd   you   down,    it  muit   bz  light.      Vztziani' 
caiZi    afiz   complicated    --    thz   claimant  tzndi    to   wind   up    (fighting    hii 
own   vztziani'    oiganization  izpizizntativz  ai   wzll  ai   thz   Vztziani' 
Kdminiitiation  and  thz   claimant  ii    ill   zquippzd   to    do   io.      Vztziani' 
claimi   involve   lathzi  intiicatz   appoitionmznt   bztwzzn  izivicz-connzctzd 
jand   non-izivicz   connzctzd  pziczntagzi    0(5  disability .      Thz   claimant 
cannot  copz  with  thz  izgulatiom   and  itatutzi   involved,      kt  piziznt, 
I  don't  izz   how  a  piivate  attorney   can  izpiziznt  a   vztzian.      Thz  law 
ii   quitz   clzai  in  iti   practical  piohibition  od   piivatz  attomzyi .      In 
my   zxpziizncz,    Izgal   aid   olganizationi ,    at  Izait  in   Loi    Angzlzi,    will 
not  izpiziznt   vztziani    bzcauiz  iuch   caiZi   aiz  too    complicatzd  to   waiiant 
training   an  attoinzy   doi  inch  izpizizntation.      I  am   not  at  all  iuie 
that  iuch   caizi   aiz   all  that   complicatzd   but   I  havz  izczivzd  lathzi 
negative   izactlom   in  attempting   to   ^eijefl.  vztziani   to   Izgal  aid  olganiza- 
tioni.     In  any   event,    Izgal  did  ii    not  thz  amwzi  bzcauiz   vztziani' 
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SznatoA.  John   V.   Tunmy 
OdtobzK   2,  ?973 
Page  Two 


caizi   ihould   be  fiznamzn.a.t-Lv z .      Thziz  i&    no   nzaion   ^on.  a  vzizfian  to 
izzt  that  hz   can't   "aHoKd"   coumzl.      Fzzi   ihould  bz  nzvlzmzd  In 
\jztzKani)'    caiz&   In  thz  iamz  way  ai   thz  Soc-ial  Szcaiity  Kdmlnlitiation 
nzM-izvii    izzi   In  Social  Szcuiity  caizi.      A  vztzian   could  thui   obtain  an 
attoinzy   on   a   contlnqznt   baili .      In   vztzKanb'    claimi ,    a   \iztzKan   nzzdh 
Izgal   aalitancz   and  vztziam'    oiganizat-iom   aiz   no   iubit-itutz   ion.  a 
moti.\jatzd  attoKnzy . 

I  appKzclatz   youK  conildznation  oi   thz  aboMZ.      I 
zngagz  in  pnacticz  in   thz  aKzab   oi   Social  SzcuKity  and  wzliaiz  litigation 
and  undzAitand  that  youK   committzz  ii   alio   invzitigating   iuch  aKtai . 
I  would   bz  happy  to   pKovidz   iuKthzt  thoughti   ii   you  io   dziiiz. 

Thank   you   ion.   youi  timz  and  attzntion. 

SinczKzly, 


ALAN   GOCPHA^MER 


AG/caa 


J 
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JACDBSDN,   BDOnS   AND    MELNICK 

ATTORNEYS   AND   COUNSELDRS   AT   LAW 

152  •inrr~Tjr^nBnQ^n8-Triiir 
MiLWAUKEt^wiscaNstH^azaa 

^— "^^  PHONE  (414)   271-2302 


October  4,  1973 


Senator  John  Tunney 
United  States  Senate 
Washington,  D.C. 

Dear  Senator  Tunney: 


I  note  that  you  will  be  chairing  a  committee  to  investigate 
the  effect  of  Bar  Association  legal  fees  upon  the  poor  and 
average  citizen  to  obtain  justice. 

Since  the  middle  1960 's  I  have  actively  fought  against  a 
legal  system  which  I  firmly  believe  discriminates  against 
the  average  citizen  and  the  poor. 

In  1967  I  served  as  Special  Assistant  Atorney  General  in  the 
area  of  consumer  affairs  for  the  State  of  Wisconsin  and 
developed  a  comprehensive  consumer  program  for  the  State 
citizenry  in  order  to  handle  consumer  complaints  at  the 
State  level.   In  private  practice  I  have  handled  numerous 
consumer  cases  challenging  the  legal  system  which  in  fact 
does  discriminate  against  the  average  working  person  and 
the  poor.   The  case  of  Sniadach  v.  Family  Finance  Corporation 
of  Bayview  which  went  to  the  United  States  Supreme  Court  and 
ultimately  resulted  in  garnishment  before  judgment  being 
declared  unconstitutional  was  a  case  that  I  handled  com- 
mencing in  the  lower  courts  here  in  Milwaukee  and  proceeded 
through  the  Court  System  to  the  United  States  Supreme  Court. 
In  addition,  at  the  State  level,  I  have  handled  many  cases 
which  were  examples  of  the  legal  system  and  its  oppressiveness 
when  it  comes  to  consumers  and  average  working  people  handling 
their  cases  through  the  courts. 

I  am  enclosing  a  brief  in  one  such  case  where  part  of  the 
argument  relates  to  the  effect  of  the  fee  structure  on  appeals 
in  small  claims  cases  and  how  they  effect  the  average  working 
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Senator  John  Tunney 


-2- 


October  4,  1973 


person  and  the  consijmer.   I  have  also  handled  numerous  cases 
which  have  resulted  in  contracts  for  credit  clothing  companies 
being  declared  unconscionable  and  unenforceable  and  I  will  be 
glad  to  provide  you  with  copies  of  the  pleadings  and  decisions 
in  such  cases.   The  Court  in  one  decision  stated  to  enforce 
the  provisions  of  the  contract  would  be  like  applying  the 
inquisition  and  the  rack  against  consumers. 


If  I  can  be  of  any  assistance  when  your  hearings  takp  n^^anp 

in  t<JMs  ok   testimony  as  to  actual  case  examples  oi:  now  J:he 

against  consumers  as  to  legal  fee  oppressiveness 

vJflUld  be  j{^c]>aj_tiaiiaM— Lfl— Ag^6itimQdate  you  and  your  committee. 

I  am  enclosing  an  autobioqraD]lica^^^e^cff''For  your^sur-bher 

coiVyiliytati 


I  wish  you  a  most  fruitful  hearing  and  look  forward  to  meaning- 
ful legislation  to  correct  what  I  consider  to  be  legal  abuses 
as  to  consumers  and  average  working  people  being  able  to  get 
justice  at  a  price  they  can  afford  to  pay. 


Enclosures 
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STATE  CF  \yiSCONSSN 

IN    STJPREEiE    COURT 

^.a    usi  Tcini,    l^vS  No.    355 

I.L.v^ji  i.l  A.    V  [i. J. 'A !•'■•:, 

PL  i-:' xii  -Ivi^.pondent, 
-vs- 

ra:nx;  AND  SON  Buici;,  inc.  , 

Deicricaiit  -  A  ppellant. 


R  ES PO  ND EN  T '  S  B  RIEF 


THOMAS  M.   JACODSON 
110  East  Wisconsin  Avenue 
Milwaukee,    Wisconsin  53202 

Attorney  for  RciSpondent. 


24-626    O  -  74  -  62 
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STATE  OF  WISCONSIN 

IN    SUPREME    COURT 


August  Term,    1968  No.    355 

HERBERT  A.   WILLIAMS, 

Plaintiff- Respondent, 
-vs- 
RANK  AND  SON  BUICK,   INC.  , 

Def  endant-A  ppellant. 


RESPONDENT'S  BRIEF 


NATURE  OF  THE  CASE 

This  is  an  appeal  from  an  Order  of  the  Circuit 
Court  for  Milwaukee  County,    Robert  M.    Curley, 
presiding,   dated  January  3,    1969  (R.    27-29,   A-Ap. 
pp.    105-106)  affirnning  a  judgment  in  the  amount 
$150.  00  plus  costs  and  disbursements,    entered  on 
August  12,    1968,    in  the  County  Court  for  Milwaukee 
County,    Charles  E.    Kading,   Acting  County  Judge, 
presiding  (R.    1  3- 1  7,   A -Ap.  pp.    101-104). 
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-QUESTION  INVOLVED 

Was  the  Trial  Court's  findings  ot  fact  contrary 
to  the  great  weight  and  clear  preponderance  of  the 
evidence  ? 

The  Appellate  Court  below  answered  No. 
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STATEMENT  OF  FACTS 


Respondent  testified  on  March  21,    1968  he  and 
his  brother  went  to  Appellant's  used  car  lot  to  look 
at  an  autonnobile  Appellant  had  advertised  in  the 
newspaper.      (R.    39-41,   A-Ap.pp.    112-113).     After 
taking  the  automobile  for  a  drive  Respondent  pur- 
chased the   1964  Chrysler  Imperial.      The   sales 
agreennent  was  identified  as  Exhibit  No.    3  and  was 
dated  March  21,    1968.      (R.    42  and  78,    A-Ap.p. 
113).      In  fact  the  sales  agreement  motor  vehicle 
purchase  contract  was  dated  March  19,    1968  and 
identified  as  Exhibit  No.    4  (R.    46  and  79,   A-Ap.p. 
114).      Respondent  thought  the  invoice  identified  as 
Exhibit  No.    3  was  a  sales  agreement  (R.    42,   A-Ap. 
p.    113).      Respondent  testified  the  reason  he  bought 
the  car  was  because  it  was  a  Chrysler  Imperial 
and  it  had  air  conditioning  (R.    43,   A-Ap.p.    113). 
Thomas  Conley,    used  car  nnanager  of  Rank  and 
Son,    identified  Exhibit  No.    2  as  an  ad  of  Rank  and 
Son  (R.    64-65,    79,    A-Ap.p.    119).      Mr.    Conley 
admitted  Rank  and  Son  did  not  have  such  an  adver- 
tised car  on  their  lot  during  the  period  March  19, 
20,    21   (R.    64-65,   A-Ap.p.    119).     Bruce  Andrews , 
service  manager  for  Shorewood  Chrysler-Plymouth, 
testified  the  installation  of  an  air  conditioning  sys- 
tem in  a  1964  Chrysler  Imperial  is  $325.  00  (R. 
35,   A-Ap.p.    111).     The  Trial  Court  in  a  written 
decision  dated  August  9,    1968  found  that  the  Re- 
spondent had  proven  fraud  against  the  Appellant 
and  awarded  him  damages  of  $150.  00  plus  his  costs 
and  disbursements  (R.    13-17,   A-Ap.pp.    101-104). 
The  Circuit  Court  in  a  memorandum  decision  dated 
January  3,    1969  concluded  that  the  Trial  Court 
findings  of  fact  were  sustained  by  clear,    satisfactory 
and  convincing  evidence  and  therefore  affirmed  the 
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judgment  with  costs  of  $50.  00  awarded  to  the  Re- 
spondent (R.    27-Z9,    A-Ap.pp.    105-106).     Appellant 
appealed  to  the  Wisconsin  Supreme  Court  from 
this  Order  on  January  23,    1969  (R.    80). 


1756 


ARGUMENT 


I. 


IN  A  TRIAL  TO  THE  COURT,    THE  COURT'S 
FINDINGS  OF  FACT  MAY  NOT  BE  SET  ASIDE 
ON  APPEAL  UNLESS  CONTRARY  TO  THE  GREAT 
WEIGHT  AND  CLEAR  PREPONDERANCE.OF  THE 
EVIDENCE. 

The  Wisconsin  Suprenne  Court,    in  Ace  Associ- 
ates V.    Nagy  (1961)   13  Wis.    2d  612,    109  N.W.    2d 
359,   at  p.    613  stated: 

This  is  a  fact  case.     In  a  trial  to  the  court, 
the  court's  findings  of  fact  inay  not  be  set 
aside  on  appeal  unless  contrary  to  the  great 
weight  and  clear  preponderance  of  the  evidence. 
The  trier  of  the  fact  is  the  judge  of  the  credi- 
bility of  the  witness  and  the  weight  of  the  testi- 
mony and  the  inferences  to  be  drawn  from  the 
evidence.     Estate  of  Fuller  (1957)  275  Wis.    1, 
81  N.W.    2d  64;  Estate  of  Fillar  (I960)   10  Wis. 
2d  141,    102  N.W.    2d  210. 

The  case  before  the  trial  court  was  a  small 
claims  action  and  therefore  Respondent  need  prove 
its  case  by  clear  and  convincing  evidence.     First 
National  Bank  in  Oshkosh  v.    Scieszinski  (1964)  25 
Wis.    2d  569,    131  N.W.   2d  308. 

Accepting  McCluskey  v.    Thranow   (1966)   31 
Wis.    2d  245,    142  N.W.    2d  787  as  authority  for  the 
elements  to  establish  misrepresentation  to  be 
fraudulent  Respondent  submits  the  trial  court's 
findings  of  fact  are  not  contrary  to  the  great  weight 
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and  clear  preponderance  of  the  evidence.     Agreeing 
with  the  Respondent  the  Circuit  Court  in  Milwaukee 
County,    Honorable  Robert  M.    Curley,    presiding, 
after  careful  examination  of  the  memorandum  de- 
cision signed  and  filed  by  the  trial  court  Judge  con- 
cluded that  the  trial  court  findings  of  fact  were 
sustained  by  clear,    satisfactory  and  convincing 
evidence  (R.    27-29,   A-Ap.  pp.    105-106). 

The  elements   set  out  in  McCluskey  v.    Thranow, 
supra,    are  as  follows: 

A.  A  STATEMENT  OF  FACT  WHICH  IS  UNTRUE. 

The  Honorable  Charles  E.    Kading,    presiding 
Acting  County  Judge,    the  trier  of  fact  below   set 
forth  the  advertisement  on  page  one  of  his  opinion: 

"64  CHRYSLER  Imperial  2  door  hardtop; 
silver  nnist  with  black  vinyl  interior;  full  power, 
including  FACTORY  AIR  CONDITIONING; 
there  aren't  nnany  around  like  this.      See,    drive, 
you'll  buy  .    .    .    .$1,599."     (R.    13,   A-Ap.p. 
101). 

Thonnas  Conley,    used  car  manager  of  Rank 
and  Sons,    stated  such  an  advertised  automobile 
did  not  exist  on  the  Rank  and  Son  auto  lot  at  the 
time  material  herein  (R.    64-65,   A-Ap.p.    119). 

B.  THAT  SUCH  STATEMENT  OF  FACT  W.-aS 
MADE  WITH  INTENT  TO  DEFRAUD  AND  FOR 
THE  PURPOSE  OF  INDUCING  THE  OTHER 
PARTY  lO  ACT  UPON  IT. 

The  highliphtino   oi    the  nnl'r'iii.'   sld  t  cinenl    m   ihc 
.  c'\  orti semont    speaks   lOr   its.   ;,. 
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C.      THAT  RESPONDENT  DID  IN  FACT  RELY  UN 
THE  UNTRUE  STATEMENT  AND  WAS  IN- 
DUCED THEREBY  TO  ACT,   TO  HIS  INJURY 
OR  DAMAGE. 

In  the  case  of  Madison  v.    Geier  (1965)  Z7  Wis. 
2d  687,    135  N.W.    2d  761,    at  p.    697,    the  Wisconsin 
Suprenne  Court  said: 

The  inferences  to  be  drawn  from  the  observa- 
ble facts  is  for  the  trial  court,   and  unless  they 
are  inherently  impossible  or  unreasonable  they 
should  be  accepted  on  appeal. 

It  was  admitted  by  Carl  Mickey,    salesman  for 
Rank  and  Son,    that  Respondent  Williams  came  to 
the  used  car  lot  in  response  to  a  newspaper  adver- 
tisement (R.    57-59,   A-Ap.pp.    116-117).     It  was 
further  admitted  by  defense  witness  Thomas  Conley 
that  the  ad  which  was  introduced  into  evidence  re- 
ferred to  the  automobile  Respondent  purchased 
(R.    62-65,   A-Ap.pp.    118-119).     Respondent  Wil- 
liams assertion  that  the  advertisement  he  relied 
on  was  the  same  as  that  introduced  in  evidence  was 
uncontroverted  (R.    40-41,   A-Ap.pp.    112-113). 
Thus  there  is  no  dispute  that  an  ad  was  published, 
that  the  ad  represented  the  auto  in  question  as  being 
equipped  with  factory  air  conditioning,   and  that  in 
response  to  that  ad  Respondent  Williams  came  to 
the  Rank  and  Son  used  car  lot.      The  only  serious 
factual  dispute  in  the  case  is  whether  Carl  Mickey 
orally  represented  to  Respondent  that  the  automo- 
bile in  question  was  equipped  with  factory  air  condi- 
tioning (R.    42-43,    55,    57,   A-Ap.pp.    113,    116). 
In  a  trial  to  the  court  it  is  the  court  which  has  the 
duty  of  determining  the  veracity  of  witnesses,    the 
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weight  to  be  given  to  the  evidence  of  such  witnesses, 
and  the  inferences  to  be  drawn.     Ace  A  ssociates 
V.    Nagy,    supra,    at  p.    618.      It  must  be  assumed 
that  the  trial  court  believed  Respondent  Williams 
assertions  as  to  the  representations  made  by  Carl 
Mickey  regarding  the  automobile.     Such  belief  is 
not  unwarranted  when  we  consider  the  clear  evi- 
dence concerning  the  newspaper  ad  coupled  with 
Mr.    Mickey's  rather  unbelievable  assertion  that 
he  made  no  sales  pitch  on  the  auto  to  the  Respondent 
(R.    55,    57-59,   A-Ap.pp.    116-117).     Respondent 
testified  what  Carl  Mickey  stated  as  to  the  features 
in  the   '64  Chrysler  Imperial  and  why  he  purchased 
the  automobile  (R.    42-43,   A-Ap.p.    113).     Respond- 
ent bought  the  automobile  mainly  because  it  was  a 
Chrysler  Imperial  and  that  it  had  air  conditioning 
(R.    43,   A-Ap.p.    113).     Respondent  further  stated 
why  after  inspecting  the   '64  Chrysler  Imperial 
he  believed  the  air  conditioning  unit  was  in  fact  in- 
stalled in  said  automobile  (R.    43-44,   A-Ap.p.    113). 

Appellant  raises  the  defense  of  honest  mistake. 
Carl  Mickey  admitted  Respondent  stated  he  saw 
the  price  of  the  1964  Chrysler  Imperial  on  the  day 
the  purchase  sale  was  transacted  in  a  newspaper 
advertisement  (R.    60,   A-Ap.p.    117).     The  adver- 
tisement for  a   1964  Chrysler  Innperial  introduced 
in  evidence  was  dated  March  21,    1968  (R.    40,   A- 
Ap.  p.    1  12).     The  ad  must  therefore  have  run  for 
at  least  several  days.      Mr.    Conley  would  have 
caught  an  error  the  day  after  same  appeared  ac- 
cording to  the  procedures  he  testified  were  followed 
regarding  newspaper  ad  placements.      (R.    61-63, 
A-Ap.pp.     118-119).      The  ad  in  question  aside  from 
highlighting  the  false  representation  also  indicates: 
"...    there  aren't  many  around  like  this.  "     (R.    1  3, 
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A-Ap.p.    101).      Mr.    Conley  used  almost  indentical 
language  to  describe  the  type  car  in  question  if  in 
fact  it  had  air  conditioning  as  was  falsely  repre- 
sented (R.    63,   A-Ap.p.    119).      Thus  the  trial  court 
could  clearly  find  the  ad  was  drawn  up  in  its  en- 
tirety as  a  falsity  by  the  Appellant.     The  evidence 
establishes  that  either  there  was  no  error  but 
rather  an  intent  to  deceive  or  in  fact  a  false  repre- 
sentation was  made.     The  comment  to  Instruction 
Number  2400  of  Wisconsin  Jury  Instructions-Civil 
places  liability  on  the  Appellant  if  the  representation 
proves  to  be  false  as  is  the  case  herein. 

The  inferences  from  the  uncontroverted  asser- 
tions of  Respondent  Williams,    the  admissions  of 
both  defense  witnesses,   and  the  ad  itself  with  the 
highlighting  of  the  false  representation  clearly 
establish  the  elements  set  out  in  McCluskey  v. 
Thranow,    supra.     In  order  to  justify  a  reversal, 
the  trial  court's  findings  of  fact  must  be  against 
the  great  weight  and  clear  preponderance  of  the 
evidence.     Ace  Associates  v.    Nagy,    supra.     Re- 
spondent respectfully  submits  Appellant  has  not 
made  such  a  showing  to  warrant  s   reversal  in  the 
instant  proceedings. 


II. 


A  PERSON  WHO  IS  REQUIRED  TO  HIRE  AN  AT- 
TORNEY TO  DEFEND  HIS  SMALL  CLAIMS  JUDG- 
MENT AGAINST  A  NON-MERITORIOUS  APPEAL- 
TO  THE  WISCONSIN  SUPREME  COURT  SHOULD 
BE  AWARDED  A  REASONABLE  ATTORNEY  FEE. 


Respondent  was  awarded  $150.  00  by  the  Mil- 
waukee County  Small  Claims  Court.     Appellant 
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appealed  this  decision  to  the  Milwaukee  County 
Circuit  Court  and  then  to  the  Supreme  Court.     Re- 
spondent,   who  is  already  obligated  to  pay  his  attor- 
ney $50.  00  of  his  $150.  00  (on  a  contingent  fee  basis), 
is  required  to  continue  to  retain  counsel  for  the 
appeal  to  the  Supreme  Court.     As  Respondent  has 
already  demonstrated,    the  appeals  were  groundless. 

But  the  appeals  raise  another  very  serious 
issue.     At  a  minimum,    the  cost  of  defending  Re- 
spondent's judgment  against  these  groundless  ap- 
peals is  $923.  00.     According  to  the  recommended 
minimum  fee  schedule  of  the  Wisconsin  State  Bar, 
the  minimum  appearance  fee  in  this  Court  is 
$250.  00.     In  addition,    the  minimum  hourly  costs 
for  the  required  brief  and  for  preparation  and  argu- 
ment amount  to  25  hours  at  $25.  00  per  hour  for  a 
total  amount  $625.  00,   and  travel  time  and  expenses 
are  $30.  00  and  $18.  00  respectively.     This  cost 
must  be  borne  either  by  the  Appellant,    the  Respond- 
ent,   or  absorbed  by  the  Respondent's  attorney. 
Justice  and  the  state  and  federal  constitutions  re- 
quire that  the  Appellant  bear  the  full  cost  of  its 
appeal. 

It  would  be  absurd  if  Respondent  were  required 
to  spend  $923.  00  to  defend  in  this  Court  his   right 
to  a  $150.  00  judgment  which  was  upheld  in  the  Cir- 
cuit Court.     Only  a  very  wealthy  man  who  could 
afford  to  litigate  as  a  matter  of  principle  could 
protect  himself  against  non-meritorious  appeals 
if  such  a  rule  were  law.     Justice  Robert  W.    Hansen 
dissenting  in  Industrial  Credit  Co.    v.    Dienges 
(1968)  38  Wis.    2d  328,    156  N.W.    2d  479  at  pp. 
330-331   stated: 
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".    .    .     Here  the   stake  of  respondent  in  the  out- 
come clearly  does  not  justify  the  expense  in- 
volved in  participating  in  the  appeal.     The  re- 
spondent is  in  the  position  of  Mr.    In-Between. 
He  has  no  claim  to  an  indigency  status  that 
would  make  available  to  him  the  services  of  a 
legal  aid  society,    Judicare  or  a  neighborhood 
law  center.     He  is  not  in  the  category  of  the 
very  well  off  who  can  afford  litigation  no  matter 
how  slim  the  benefits  of  a  favorable  outcome.  " 

Respondent  is  a  self  employed  barber  (R.    39,   A-Ap. 
p.    112).     He  is  "Mr.    In-Between",   neither  wealthy 
enough  to  spend  hundreds  of  dollars  to  establish 
empty  rights,    nor  poor  enough  to  be  eligible  for 
charitable  legal  aid.     If  he  is  required  to  pay  his 
attorney,    he  simply  loses  either  his  judgment  or  a 
sum  of  money  many  times  the  value  of  his  judgment. 

As  Judge  J.    Skelly  Wright  recently  put  it, 
"Even  the  indigent  fortunate  enough  to  have  a  lawyer 
and  win  his  lawsuit  will  be  the  loser  in  many  cases 
because  his  legal  fees  will  swallow  up  his  modest 
recovery."    Wright,    "The  Courts  Have  Failed  the 
Poor,"  New  York  Times  Magazine,   March  9,    1969, 
p.    26  at  100. 

Similarly,    Respondent's  attorney  cannot  be  ex- 
pected to  absorb  the  costs  out  of  his  own  pocket. 
He  could  do  so  in  a  few  cases  during  the  course  of 
his  career,   as  a  service  to  the  public.     But  private 
attorneys  cannot  regularly  help  citizens  obtain  the 
justice  to  which  they  are  entitled  if  they  must  pay 
substantial  sums  of  money  for  the  privilege  of  doing 
so.     If  attorneys  are  expected  to  subsidize  the  costs 
of  protecting  their  clients  from  non-meritorious 
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appeals  from  judgments  of  small  claims  courts, 
few  citizens  will  be  able  to  find  attorneys  to  repre- 
sent them  in  such  appeals. 

"Consumer  frustration  is  common  because  the 
law  gives  the  buyer  the  right  to  full  compensa- 
tion if  he  has  been  cheated,    or  if  his  merchan- 
dise does  not  live  up  to  the  representations 
made,   but  usually  does  not  provide  him  with 
any  way  to  obtain  redress.       Even  the  buyer 
who  is  aware  that  he  has  rights  generally  re- 
quires an  attorney  to  vindicate  them.      Yet  most 
attorneys  will  not  accept  cases  involving  small 
claims,   because  it  costs  nearly  as  much  to  win 
a  hundred  dollar  claim  as  a  thousand  dollar 
claim.     And  rare  is  the  consumer  who  can  af- 
ford to  pay  a  lawyer  more  than  the  lawyer  re- 
covers from  the  other  side,   just  to  see  justice 
done.      The  number  of  consumers  having  no  re- 
dress because  the  amount  lost  is  not  coinmen- 
surate  with  the  attorney's  fee  constitutes  the 
vast  majority.  "    Consumers'  Advisory  Council, 
New  York  City  Department  of  Consumer  Affairs, 
Report  on  the  Uniform  Consumer  Credit  Code 
8  (1969),    citing  Comment,    "Translating  Sym- 
pathy for  Deceived  Consumers  Into  Effective 
Programs  for  Protection,  "  U.    Pa.    L.    Rev. 
395,   409. 

The  only  just  solution  is  to  impose  the  expense 
of  Supreme  Court  appeals  in  small  claims  cases  on 
the  party  which  causes  the  expense.       Any  other 
resolution  would  enable  companies  to  avoid  con- 
sumers' demands  for  fair  treatment  by  threatening 
to  "outlitigate"  the  consumer  if  he  should  be  so 
foolish  as  to  insist  on  vindicatmg  his   rights  in  court. 


24-626  O  -  74  -  63 
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A.      THE  POWER  OF  THE  COURT. 

Although  the  issue  of  awards  of  reasonable 
attorney  fees  for  small  claims  appeals  is  a  new  one 
in  Wisconsin,    other  jurisdictions  have  held  the 
award  of  such  fees  to  the  prevailing  party  to  be  with- 
in the  inherent  power  of  the  Courts,    requiring  no 
statutory  provision.   .The  federal  courts  have  blazed 
the  trail   for  others  to  follow  in   such  cases  as  Bell 
V.    School  Board  of  Powhatan  County  (4th  Cir.    1963) 
321   F.    Zd  494  ancTRolax  v.    Atlantic  Coast  Line  R.R. 
(4th  Cir.    1951)   186  F.    2d  473.     These  cases  author- 
ized an  award  of  attorney  fees  to  a  prevailing  plain- 
tiff where  a  defense  is  maintained  "in  bad  faith, 
vexatiously,    wantonly,    or  for  oppressive  reasons.  " 
6  Moore's  Federal  Practice   1352.      Similarly,    in 
Vaughan  v.   Atkinson  (1962)  369  U.S.    527,    82  S.    Ct. 
997  a  seaman's  claim  for  maintenance  and  cure  was 
ignored  for  two  years  by  the  owner  of  his  ship,    and 
the  seaman  was  forced  to  hire  an  attorney  on  con- 
tingent fee  basis  to  prosecute  his  claim  in  court. 
The  United  States  Supreme  Court  held  a  reasonable 
attorney's  fee  to  be  recoverable  as  part  of  the  "dam- 
ages" caused  by  the  defendant. 

State  Courts  have  also  recognized  that  unless 
attorney  fees  are  awarded  to  the  prevailing  side 
where  the  amount  in  controversy  does  not  justify 
a  contingent  fee,    important  rights  will  not  be  en- 
forceable.     For  example,    in  Oregon,    union  members 
who  succeed  in  suing  union  officers  guilty  of  wrong- 
doing are  entitled  (by  virtue  of  the  inherent  power 
of  the  courts,    rather  than  any  enabling  legislation) 
to  attorney  fees  both  at  the  trial  level  and  on  any 
necessary  appeal.      "If  those  who  wish  to  preserve 
the  internal  democracy  of  the  union  ar-e  required 
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to  pay  out  of  their  own  pockets  the  cost  of  employ- 
ing counsel,    they  are  not  apt  to  take  legal  action  to 
correct  the  abuse.  "    Gilbert  v.    Hoisting  and  Port- 
able Engineers  (1964)  237  Ore.    139,    390  P.    2d  320. 
Similarly,    the  prevailing  party  is  entitled  to  attor- 
ney's fees  "where  there  are  other  circumstances 
in  which  equitable  relief  would  in  effect  be  denied 
or  severely  inhibited  unless  the  plaintiff  who  pre- 
vails in  the  suit  is  awarded  attorneys'  fees.  "    Ibid. 
See  also  Weber  v.    Marine  Cooks'  and  Stewards' 
Asso.    (1949)  93  Cal.   App.    2d  327,    208  P.    2d  1009; 
Walker  v.    Grand  International  Brotherhood  of  Loco- 
motive Engineers  (1938)   186  Ga.    811,    199  S.E.    146; 
Malloy  V.    Carroll  (1934)  287  Mass.    376,    191  N.E. 
661. 


^         Gilbert  was  an  equity  case,    and  the  Oregon 

courts  have  not  had  occasion  to  apply  the  rule 
to  an  instance  in  which  legal  relief  was  sought. 
But  particularly  since  the  merger  of  law  and 
equity,    there  seems  to  be  no  good  reason  to 
distinguish,    for  purposes  of  awarding  counsel 
fees,    between  demands  for  equitable  relief  and 
demands  for  damages  where  small  claims  are 
involved.     Indeed,   at  least  three  jurisdictions 
have  held  that  where  justice  so  requires,    the 
courts  may  award  attorneys'  fees  as  part  of 
damages  occasioned  by  a  defendant  who  had  to 
be  taken  to  court.     Vaughan  v.    Atkinson  (1962) 
369  U.S.    527,    82  S.    Ct.    997;  Walker  v.    Grand 
International  Brotherhood  of  Locomotive  En- 
gineers (1938)   186  Ga.    811,    199  S.E.    146 
(counsel  fees  may  be  included  in  damages  where 
defendant  "has  caused  the  plaintiff  unnecessary 
trouble  and  expense");  Malloy  v.    Carroll  (1934) 
287  Mass.    376,    191  N.E.    661   (necessary  to 
employ  counsel  to  obtain   redress). 
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We  believe  that  the  Luurts  uf  Wiscoiibin  are 
equally  aware  of  the  burning  reality  that  there  is 
no  justice  where  a  remedy  is  in  fact  unavailable  to 
a  person  entitled  to  it,    and  that  counsel  fees  for 
Supreme  Court  Appeals  in  small  claims  cases  are 
essential  to  providing   real  justice  to  persons  with 
small  claims.     In  fact,    the  Wisconsin  State  Consti- 
tution,' Article  1,    Section  9,    encourages  the  courts 
to  provide  realistic  remedies  for  violations  of  sub- 
stantive rights: 

Every  person  is  entitled  to- a  certain  remedy 
in  the  laws  for  all  injuries,    or  wrongs  which 
he  may  receive  in  his  person,    property,   or 
character;  he  ought  to  obtain  justice  freely, 
and  without  being  obliged  to  purchase  it,    com- 
pletely and  without  denial,    promptly  and  with- 
out delay,    conformably  to  the  laws. 

B.      THE  CONSTITUTIONAL  RIGHT  TO  COUNSEL 
FEES. 

It  is  not  only  just  and  within  the  power  of  the 
court  to  award  Respondent  a  reasonable  counsel 
fee;  it  is  also  Respondent's  Constitutional  right 
under  Article   1,    Section  4,    Wisconsin  Constitution 
and  the  First  and  Fourteenth  Amendments  to  the 
Federal  Constitution.      The  simple  fact  of  the  mat- 
ter is  that  if  it  costs  $1  ,  023.  00  ($50.  00  contingent 
fee,    plus  $50.  00  awarded  by  the  court  below,    plus 
$9Z3.  00  in  this  Court)  to  successfully  litigate  a 
claim  for  $150.  00  small  claimants  will  be  denied 
their  day  in  court.      They  would  thereby  be  denied 
their   right  to  petition  the  courts  guaranteed  by  the 
First  and  Fourteenth  Amendments. 
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Litigation  is  a  form  of  political  expression, 
even  when  the  relief  sought  is  money  damages. 
Brotherhood  of  Railway  Trainmen  v.    Virginia  (1964) 
377  U.S.    1,    7,    84  S.    Ct.    1113;  United  Mine  Workers 
of  America,    District  IZ  v.    Illinois  State  Bar  Associ- 
ation (1967)  389  U.S.    217.    88  S.   Ct.    353.^    It  is 
therefore  protected  by  the  First  Amendment  as 
applied  to  the  states  by  the  Fourteenth  Amendment. 

Furthermore,    the  right  to  have  one's  case 

heard  in  a  court  --  which  is  effectively  denied  by  a 

rule  requiring  prevailing  small  claimants  to  pay 

counsel  fees  even  where  that  prohibits  any  recovery 

--  it  also  is  "one  of  the  most  fundamental  requisites" 

-J 
of  procedural  due  process  of  law,-^  protected  by 

2 

"In  Trainmen,    where  the  litigation  in  question 

was,    as  here,    solely  designed  to  compensate 
the  victims  of  industrial  accidents,    we  rejected 
the  contention  made  in  dissent  .    .    .    that  the 
principles  announced  in  Button  were  applicable 
only  to  litigation  for  political  purposes"  United 
Mine  Workers  v.    111.    State  Bar  Asso.  ,    389 
U.S.    at  223.     See  also  Zimroth,  '"Group  Legal 
Services  and  the  Constitution"  76  Yale  L.J. 
966,    991:     "there  is  nothing  particularly  radical 
about  saying  that  litigation  is  a  protected  activ- 
ity,   that  people  have" a  right  to  litigate." 

3 

"The  right  to  sue  and  defend  in  the  courts  is 

the  alternative  of  force.     In  an  organized  society 
it  is  the  right  conservative  of  all  other  rights, 
and  lies  at  the  foundation  of  orderly  govern- 
nnent.  "    Chambers  v.    Baltimore  and  Ohio  R.  R. 
Co.    (1907)  207  U.S.    142,    148,    28  S.    Ct.    34. 
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the  Fourteenth  Amendment.      Schroeder  v.    New 
York  (1962)  371   U.S.    208,    212,    83  s.    Ct.    279. 
These  rights  are  protected  against  judicial  rulos 
of  practice  which  impose  difficult  or  impossible 
burdens  on  obtaining  judicial  relief.      "The  right  to 
petition  the  courts  cannot  be  so  handicapped.  " 
Brotherhood  of   Railway  Trainmen  v.    Virginia, 
supra  at  p.    7.     A  rule  letting  prohibitive  counsel 
fees  lie  with  the  prevailing  side  in  small  claims 
cases  constitutes  an  impossible  burden  on  the  right 
to  litigate,   and  therefore  can  be  justified  only  by 
a  showing  of  an  overriding  or  compelling  counter- 
vailing interest.     But  no  justification  has  been 
shown  for  keeping  consumers  with  small  claims 
out  of  court  by  denying  them  the  ability  to  defend 
their  judgment  on  appeal.     In  fact,    in  establishing 
small  claims  courts  with  a  right  of  appeal,    the 
State  has  enacted  a  policy  of  encouraging  persons 
with  small  claims  to  be  heard  according  to  due 
process  of  law. 

It  may  be  argued  that  the  prevailing  rule  as  to 
attorneys'  fees  on  appeal  to  this  Court  in  small 
claims  cases  is  not  a  direct  obstacle  to  litigation, 
but  only  a  deterrent  to  the  use  of  the  courts.     How- 
ever,   the  Supreme  Court  has  laid  to  rest,    in  the 
cases  cited  above,    the  theory  that  a  deterrent  to 
the  right  to  litigate  is  any  less  suspect  than  a  direct 
obstacle.     And  only  last  month,    the  Supreme  Court 
renewed  its  aversion  to  any  effective  burden  on  the 
right  to  have  a  day  in  court.      In  Johnson  v.    Avery, 
(February  24,    1969)  37  U.S.    Law  Week  4128,    the 
Court  held  invalid  a  Tennessee  rule  which  prohibited 
prisoners  who  were  not  lawyers  from  writing  writs 
for  their  fellow  inmates. 


1769 

18 

There,    as  here,    the  rule  did  not  in  theory  bar 
a  nnan  from  the  exercise  of  his  right  to  a  day  in 
court,    but  in  practice  it  was  nearly  impossible  to 
exercise  that  right  without  assistance  and  repre- 
sentation.    The  Court  was  not  bothered  by  the  fact 
that  the  interference  with  the  right  was  indirect: 

"There  can  be  no  doubt  that  Tennessee  could 
not  constitutionally  adopt  and  enforce  a  rule 
forbidding  illiterate  or  poorly  educated  prison- 
ers to  file  habeas  corpus  petitions.     Here 
Tennessee  has  adopted  a   rule  which,    in  the 
absence  of  any  other  source  of  assistance  for 
such  prisoners,    effectively  does  just  that.      The 
District  Court  concluded  that  'For  all  practical 
purposes,    if  such  prisoners  cannot  have  the 
assistance  of  a"jailhouse  lawyer"  their  possi- 
bly valid  constitutional  claims  will  never  be 
heard  in  any  court'."   37  U.  S.    Law  Week  at 
4129  (emphasis  added). 

Similarly,    if  defrauded  consumers  with  small 
claims  are  not  entitled  to  attorneys'  fees  which 
they  must  expend  to  vindicate  those  claims,    for  all 
practical  purposes  they  will  be  denied  the  right  to 
litigate. 
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CONCLUSION 

Respondent  respectfully  urges  that  the  decision 
of  the  Court  below  be  affirmed,    and  that  Respondent 
be  awarded  costs  and  attorneys'  fees  which  are 
reasonable  in  relation  to  the  work  which  Respond- 
ent's counsel  had  to  perform  in  this  Court  in  order 
to  vindicate  Respondent's  claim. 

Respectfully  submitted, 

THOMAS  M.    JACOBSON 

Attorney  for  Respondent. 
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OCT.   8,    1975 

BESSEMH^  ALABA>I^35020 
U.S.    SENATOfi  JOHM    V,    TUNNEY      D..  CALIF,  V^  J 

WASHINQTON,    D.C.  .-  -'*""*"'''^ 

DEAS   SIR: 

I    AM  A   VETERAN    OF  WORLD   WAH  2<^      I   HAVE    BEEN    TOTALLY  DISABLED   SINCE   8/3l/7I» 
THAT   LEGAL   FEE   OF    JIO«00   THE    VETERANS   ADMINISTRATION    WILL   PAY  A   LAWYER   TO   REPRESENT   A 
VETERAN    IS    A   LAUGHING    .,ATTER.      HE   HAS   TO   REPRESENT   HIS   SELF  GET   A   VFW  OR   LEGION    SERVICE 
OFFICER   OR   THE    VETERANS   AFFAIRS   OFFICER   REPRESENTS   A   VETERAN..      A   VETERAN    THERE   FORE 
DOaS  NOT  HAVE   A   CHOICE   TO   BE    PROPERLY  REPRESENTED..      I    THINK   THE    VETERANS   ADMINISTRATION 
ARE    IN    DIRECT   VIOLATION      OF   A   VETERANS   RIGHTS..     THE   VETERANS    ADMINISTRATION    IS  NOf 
DEALING    FAIR   WITH    VETERANS^ 

I   THINK   BEYOND   ANY  REASOHABLB   DOUBT,    I    PROVED   MY   CASE    BEFORE  THE   APPEALS 
BOARDIN    MY   STATE.      MY   CASE   IAS   ALSO   WENT   TO   WASHINGTON,    D.C,    IF  MY  CASE   WERE   DECIDED    IN 
A   COURT   OF  LAW   INSTEAD  OF  THE    VETERANS   ADMINISTRATION    IT   WOULD   HAVE    BEEN    DECIDED    IN    MY 
FAVOR».  INSTEAD   OF  AGAINS'T   MB,.      IF  THEY  HAD   DONE   THE   RIGHT   THING    I    WOULD    BE   RECIEVING 
MEDICAL   ATTENTIC9I    AND    A  DECENT    PENSION. 

I    RECIEVE    $252,50    MONTHLY   SOCIAL    SECURITY,      I   RECIEVE    $6l,65   MONTHLY   V.A, 
PENSION    BENEFITS.      THIS   V.A.    PENSION    DOES  NOT    PAY    FOR   ALL   MY   DRUGS   AND   DOCTORS   EACH 
MONTH.    I    HAVE    ASKED    FOR   HELP   IN    MY   MEDICAL   CARE   AND   HAVE    BEEN    TURNED   DOWN.      RECENTLEY 
I    READ    IN    THE    PAPERS   WHERE    YOU   WERE  GOING    TO   LIVE   ON    A    81,25   FOR    FOOD..     THIS    IS  NOT 
COUNTING    RENTS,    UTILITYS    PLUS   DOCTORS    AND   DRUG    Bi;.LS.      I    DON'T   HAVE   TO   ASK   YOU   HOW    IT 
WAS.      I    ALREADY   KNOW   IT   WAS    IMPOSSIBLE, 

I    READ    IN    THE   NEWSPAPER    ABOUT   THE   HUGE    FEES   LAWYERS   WERE   RECIEVING    FOR  NOTHING 
IN    REPRESENTING    MINERS    IN    COLLE    CTING    THEIR    BLACK   LUNG    BENEFITS   AT   LEAST   THATS   WHAT 
YOU    SAID    AND    I    AGREE   WITH    YOU   TOO,   I    HAVE    BEEN    TOLD   THAT   THIS    IS   THE   RESULTS   OF   A  BILL   Tl 
THAT   WAS    PASSED    BY   SENATOR   JAMES   ALLEN    OUR    OWN    ALABAMA   SENATOR,      SENATOR   TUNNEY    I    KNOW 
OF   PEOPLE   WORKING    FOR   THE    MINES   BUT   TOP   SIDE    COLLECTING    HUGE    BENEFITS   THEY  NEVER    WENT 
IN    A    MINE.      I    KNOW   OF  OTHERS  THAT   HAVE  NOT    WORKED    IN    A   MINE    IN    20   OR   MORE    YEARS,    YEI 
THEY   ARE   RECIEVING    HUGE   CASH    SETTIi;MENTS    PLUS    LARGE    MONTHLY    PENSIONS    BENEFITS^      DON'T 
GET   ME    WRONG    IF  THEY   ARE    ENTITLED   TO    IT    I    THINK  THEY   SHOULD   RECIEVE    IT. 

THIS    IS   WHY   I    AM   ASKING    YOU   TO   TRY  TO  GET    AN    INVESTIGATION    STARTED    IN   THE 
VETERANS    ADMINISTRATION,    FROM  THE   TOP   ALL   THE   WAY  TO   THE   BOTTOM.      SOMETHING    IS   WRONG 
SOME   WKERB.  I    BSLIEVE   WE    VETERANS    ARE    SUPPOSE   TO    BE   RECIEVING    MORE   HELP  THAN    WE    ARE  NOW 
RECIEVING.    I    DON'T   THINK   A    VETERAN    IS    BEING    TREATED   LIKE   HE    SHOULD   BE    TREATED,      THEY 
SAY  THEY   ARE   DOING    ALL  THE   LAW  WILL   LET   THEM.      I   JUST    CAN'T   BELIEVE   CONGRESS   WOULD)  DO 
THIS   TO   MEN    THAT   HAVE    FOUGHT    FOR   THEIR   COUNTRY.      I    THINK   WS   ARE    BEING    TREATED   LIKE 
DOGS,       I    HATE   TO    SAY    IT    BUT    ITS   TRUE, 

WHAT    IN    THE   WORLD    IS   WRONG    WITH   THE    SENATE    AND   HOUSE   OUR   V.A,    PENSIONS   WERE    CUT 
(    12    MONTHS    )    AGO.,     THIS    SAME    BILL  WAS    BOTTLED    UP   IN    CONGRESS   THEN    IN    COMMITTIES    AND 
NOT   REPORTED   OUT   WHEN    WE   RECIEVED    A  20*   SOCIAL    SECURITY  RAISE.      IS   THIS   THE   TYPE 
PEOPLE   REPRESENTING    DISABLED   VETERANS    IN    CONGRESS  NOW. 

I    AM  NOT    ASKING    FOR    A   REWARD,    CHARITY,    GRAITUDE,      I    AM  DEMANDING    THAT   THE   U.S, 
SENATORS   AND   U.S.    REPRESENTATIVES    IN    OUR    CONGRESS    AND  LAST    BUT  NOT   THE    LEAST   THAT   OUR 
PRESIDENT   OF  THE   UNITED    STATES    STAND    UP   AND    .ASSUME    ITS   RESPONSIBILITES   TO    ITS   VETERANS 
AND   DISABLED    VETERANS.,  OF  THE    UNITED    STATES   OF   AMERICA,.      AGAIN    I    WANT  TO   REMIND    YOU 
THE    MEN    THAT    FOUGHT    IN    THE    WARS    IS   WHAT   HAS   MADE   THIS   A  GREAT  N.4TI0N,    YET   THESE    SAME 
MEN    ARE   TREATED   SO   SHABEI, 

COPY   TO:    PRESIDENT  NIXON  THANK    Y0ti: 

SENATOR    H.ARTKB 
SENATOR    PROXMIRE 
SENATOR   SPARKMAN 
SETJATOR    ALLEN 

REPRESENTATIVE    VAN    BYRON    DORN 
REPRESENTATIVE    WALTER    FLOWERS 

P.S.    I    AM  SO    MAD   MY   BLOOD    IS   BOILING    AT   THIS   TREATMENT  WE   VETERANS   ARE   RECIEVING. 


-d'       -4.-    £>.'    cv..       -Cf-'-  C-- '-<^.  .  -y-  ^  ^^^:.-,C<:x-!^-^ 
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RaleighVj^.  C.Y^^O? 

October  rV-lA^ 
The  Honorable  John  Tunney 
United  States  Senate 
Washington,  D.  C. 

Dear  Senator  Tunney; 

I  have  read  with  interest  reports  on  your  concern  with  the  conduct 
of  some  members  of  the  law' profession. 

My  experiences  with  lawyers  and  courts  in  Kentucky  prompts  me  to 
share  an  even  deeper  concern.   Feeling  that  I  had  been  victimized 
by  a  lawyer,  who  at  the  least  was  a  vicious  anti -Semite,  and  who 
has  devoted  a  good  bit  of  his  time  to  brining  law  suits  against 
me  in  courts  of  no  jurisdiction,  simply  to  strike  out  at  me,  I 
complained  twice  to  the  Kentucky  Bar  Association. 

Unbelievably  I  have  never  yet  had  a  reply  from  that  group,  wfto 
are  mere  concerned  with  their  cash  income  than  with  justice. 

My, former  wife  fled  the  United  States  with  a  minor  son,  and  in 
defiance  of  the  courts  reluctant  order  to  return  him  to  the  court's 
jurisdicition  has  kept  him  in  Honduras  and  refused  to  let  me  see  him. 
Despite  a  court  order  finding  her  guilty  of  contempt,  her  Kentucky 
lawyer,  one  of  4  she  had,  2  of  whom  I  had  to  pay,  filed  suit  through 
a  fellow  Kentuckian  practicing  law  in  the  western  part  of  North 
Carolina,  for  alimony  payments. 

My  lawyer  in  this  county  contacted  the  lawyer  in  the  western  part 
of  the  state  and  explained  to  him  that  I  had  not  resided  at  any  time 
in  that  county,  but  was  a  bona  fide  resident  of  this  county.   None  the 
less  the  Kentuckian  lawyer  in  the  westen  part  of  the  state  took  the 
case  to  court,  my  lawyer  got  a  change  of  court  to  here---and  I  got  a 
bill  for  $450! 

My  ex-wife  failed  to  return  a  single  item  of  personal  property  that  her 
herd  of  lawyers  and  my  one  lawyer  worked  out.  The  judge  when  made  aware 
of  this  dismissed  it  as  being  bric-a-brac!  True  enough-  alifetime 
collection  of  scholarly  books,  gifts  from  foreign  governments  1  have 
helped. 

The  law  profession  is  Clverdue  for  a  cleaning  up  and  an  increase  in 
responsiveness  to  the  people  at  their  mercy,  whether  poor  or  middle 
class. 

^(fnc^rely. 
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October  13*,  1973 


Janestown  Californir  <95327 


Honorable  John  V.  Tunney 
UNITED  SXt^JES   SENATOR 
1415  Senat»  Office  Building 
Washington,  D.  C,  20510 

Dear  Senator  Tunney: 

Recently  I  read  an  editorial  in  the  Los  Angeles  Times^^wh 
you  are  heading  up  a  Committee  investigating  thorpracxices  oi  attonieys^ 
in  the  United  States. 

I  also  understand  that  your  Committee  will  be  taking  testimony 
from  various  individuals  who  have  had  both  positive  and  negative 
relationships  with  attorneys.  I  would  be  most  interested  in  submitting 
to  your  Committee  my  personal  views  in  describing  some  unusual 
methods  and  ethics  that  attorneys  have  used  insofar  as  prisoners  are 
concerned,  I  am  an  inmate  in  a  California  prison,  the  Sierra  Conservation 
Center  is  a  medium/minimum  facility,  located  in  the  Sierra  foothills. 

During  the  period  of  time  I  have  been  incarcerated  I  have  had  a 
number  of  dealings  with  privately  retained  attorneys  and  public  defenders. 
A  number  of  things  relating  to  retainers  and  their  payment  would  interest 
you  along  with  the  "deals"  that  are  made.  Sometimes  the  dealings  a 
inmate  has  with  an  attorney  is  truly  tragic !  Large  amounts  of  money  is 
paid  to  a  lawyer,  for  a  specific  service  and  due  to  the  communication 
problems,  often  time  no  services  are  rendered  whatsoever  by  the  lawyer. 

Thmyou  have  the  radical  attorney  who  is  more  interested  in  exploiting 
the  prisoner  and  fomenting  riots  and  disturbances.  This  I  have  all  been 
witness  to,  Mr.  Tunney,  and  I  would  be  greatly  interested  in  passing  along 
to  you  my  experiences  and  the  experiences  of  others.  I  have  a  niunber  of 
solid  facts,  with  documents,  records  and  transcripts. 

I  would  be  most  interested  in  speaking  or  corresponding  with  you 
or  a  representative  of  your  Committee.  You  may  contact  me  at  the  above 
address. 

Vf  By  try^y  youp^ 
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Franklin.  Moore.  Cooper  «&  "Walsh 

Attorneys  at  Law 

(A  PllOS*BSSION.^X.  OORPQILATIOZrJ 


OHARI'EIS  W.  Frajvkliit 
JjL^Oia   K.  MOORB 

W11J.IAM  H.  Cooper 
M.  O'Nbal  W^aush 


October  15,  1971 


&OI    IX>l7iaiA27A    A  TBZrOB 
p.  O.  Box  S«J76 

Blaton   RoucA.  LotncsiAjMA  **>821 

'Akba  o^ar-   004 

s4a-aeo» 


Honorable  John  B.  Tunney 
Representative 
Washington ,  D .  C . 


Dear 


Tunney: 


This  letter  is  addressed  to  you  in  your  capacity  as  Chairman 
of  the  Subcommittee  on  Representation  of  Citizen  Interests, 
as  announced  in  the  American  Bar  News. 

My  view  is  that  there  is  a  serious  need  for  consideration 
by  your  committee  of  procuring  attorneys  for  those  groups 
unable  to  afford  representation  particularly  as  respects 
consumer  grievances.' 

To  a  considerable  extent,  the  "middle  class"  is  unable  to 
pay  for  the  same  kind  of  legal  protection  that  the  very  poor 
and  very  rich  will  be  able  to  obtain. 

Lawyers'  fees  are  necessarily  rising  because  of  rising  costs, 
taxes,  and  so  forth,  to  the  point  where  the  small  businessman 
finds  it  difficult  to  pay  for  all  the  services  he  needs,  not 
only  legal  services,  but  accounting  services,  and  other 
professional  services  associated  with  the  operation  of  his 
business. 

The  status  and  image  of  lawyers  has  certainly  not  been  helped 
by  the  Watergate  revelations,  by  the  attitude  of  the  Justice 
Department  as  to  minimum  fee  schedules,  and  by  a  certain  segment 
of  the  lawyers  not  as  concerned  with  professional  standards 
as  they  are  with  obtaining  as  many  large  fees  as  possible. 
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Honorable  John  B.  Tunney 
October  15,1973 


Page  2 


Today's  lawyer,  who  obtains  recognized  standards  of  efficiency, 
proficiency,  and  ability,  has  to  be  upgraded.   That  is  something 
the  ABA  is  trying  to  do  and  I  am  in  favor  of  all  the  efforts  of 
those  who  urge  passage  of  a  strong  "National  Legal  Services 
Corporation  Act." 

The  purpose  of  this  letter  is  to  suggest  that  your  committee 
explore  not  only  the  needs  of  "poor  people,"  but  the  needs  of 
the  middle  class  and  small  business  people  for  professional 
services  of  a  high  professional  caliber,  without  that  being 
done  on  any  socialistic  basis. 


Very  truly  yours. 


Charles  W. 
CWF/ga 


Franklin 
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IRVIN  OWEN 


ATTORNEY  AT  LAW 


TELEPHONE  275-1788 

FEDERAL  NATIONAL  BUILDING 

P  O  DRAWER  7  58 

SHAWr^EE.  OKLi>^4801 

"v: T^ 


October  23,  1973 


Sen.  John  V.  Tunney 
United  States  Senate 
Washington,  D.  C. 


Dear  Senator: 

In  your  work  on  the  sub-committee  of  the  judiciary  which  seeks 
to  broaden  representation  of  citizens'  interests,  you  are 
working  in  the  right  direction.   The  magnitude  of  the  need 
almost  staggers  the  imagination.   I  have  now  been  engaged 
in  listening  at  one  end  of  a  WATS  line  for  approximately  one 
month. 

If  you  had  any  idea  how  an  expenditure  of  $200  solved  over 
a  hundred  problems  for  people,  you  would  be  amazed.   One 
dollar  spent  on  this  WATS  line  will  go  further  than  three 
hundred  dollars  on  some  existing  programs. 

We  have  no  public  help  of  any  kind  and  would  be  pleased  to 
have  your  idea  of  how  this  might  be  incorporated  in  new- 
legislation  to  permit  equitable  distribution  of  legal  services, 
In  my  case,  I  have  35  years  experience  in  criminal  matters, 
domestic  matters  and  in  consumer  credit  cases. 

I  am  able  to  help  in  two  cases  out  of  three.   I  am  saying 
that  an  experienced  lawyer,  at  one  end  of  a  WATS  line  can 
do  more  in  one  hour  than  ten  young  inexperienced  OEO  attorneys 
can  do.   If  your  legislation  would  enable  us  to  do  a  little 
advertising  or  even  make  small  charges  for  what  we  do,  it 
would  solve  the  problem. 

Please  have  your  staff  send  me  any  available  literature  and 
in  turn  it  might  be  possible  for  one  of  the  Thorpe  heirs  to 
come  to  Washington  and  explain  before  a  public  meeting  how 
this  matter  could  be  handled  for  the  benefit  of  minority 
groups  or  poor  people. 


Y«urs  very  truly, 


IRVIN  OWEN 


IO:au 
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/^Im   Thorpe  L^itate 


PHONE    (40S)    275-170e 
P     O.    DRAWER    758       A17    FEDERAL    NATIOIMAL-     BANK    BUILDING 
SHAWNEE.  OKLAHOMA     74801 


Hot  Line  Phone   800-522-2790 

Legal  Aid  for  Indians   .,.   No  Toll  Charge  in  Oklahoma 


The  Jim  Thorpe  Estate  is  sponsoring  a  pilot  project  which 
has  attracted  nationwide  interest.   Any  one  of  the  187,000  Indians 
in  Oklahoma  is  now  eli'jible  to  phone  from  anywhere  in  the  state 
for  free  legal  a<tvice. 

The  results  have  been  worthwhile.   It  is  incredible  to 
learn  how  people  worry  over  matters  needlessly.   Problems  which 
torment  and  fret  an  individual  are  magnified  and  distorted  in 
the  mind  of  one  inexperienced  in  a  certain  area. 

A  competent  lawyer  is  able  to  reassure  and  often  suggest  a 
course  of  action.   It  is  astounding  to  discover  the  frequency 
one  takes  a  legal  problem  to  anyone  except  a  lawyer. 

The  adage,  "A  little  knowledge  is  a  dangerous  thing!"  often 
applies  when  bankers,  real  estate  men  and  other  well  intentioned 
people  try  to  give  legal  advice. 

Criminal  charges  register  on  a  practical  scale  that  reads 
from  one  to  a  thousand.   Family  and  juvenile  matters  are  devasta- 
ting to  a  lone  woman  overwhelmed  with  trouble.   Legal  advice  is 
essential. 

Financial  problems  are  epidemic  among  Indians.   High  pressure 
collectors  and  high  pressure  salesmen  sometimes  ignore  basic 
fairness  in  dealing  with  Indian  people. 
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The  current  thrust  of  the  American  Bar  Association  for  the 
new  fiscal  year  is  to  see  that  legal  services  are  more  equitably 
distributed.   New  rulings  and  a  brand  new  approach  is  aimed 
directly  at  the  grass  roots  level. 

Recent  Federal  surveys  point  out  statistics  which  depict  a 
horrifying 'situation  among  Indian  youth.   In  some  counties, 
children  under  21  constitute  521  of  the  Indian  population. 

The  principal  thrust  of  the  Jim  Thorpe  Estate  is  to  instill 
pride  in  the  Indian  youngster.  In  the  past,  the  sense  of  hope- 
lessness has  been  a  self-fulfilling  prophecy. 

The  Indian  drop  out  rate  is  80%  in  some  counties.   In 
other  counties,  30%  to  40%  of  the  Indian  youth  have  been  made 
wards  of  the  court. 

Median  Indian  family  income  based  on  careful  surveys  in 
1971,  showed  the  average  to  be  $847.00  FOR  THE  ENTIRE  FAfllLY, 
FOR  THE  ENTIRE  YEAR! 

Indian  teen-agers  now  have  a  history  of  sniffing  glue 
and  paint  spray  at  age  11,  12  and  13.   Such  children  go  on  to 
grass  and  alcohol  in  most  instances. 

To  help  the  children  it  is  necessary  to  help  the  parents. 
It  is  imperative  to  intervene  early  enough  to  allow  youngsters 
to  develop  self-esteem  and  pride. 

The  Estate  is  printing  and  distributing  certificates  of 
proficiency  in  scholarship  and  athletics,  and  the  heirs  make 
public  appearances  to  aid  tribal  programs. 

However,  the  WATS  line  is  a  step  in  a  new  direction,  and 
is  thus  far  productive. 

[Whereupon,  at  11 :55  a.m.,  tlie  subcommittee  recessed,  to  reconvene 
at  the  caU  of  the  Chair.] 
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